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PREFACE  TO  THE  THIRD  EDITION 


Eight  years  having  passed  since  the  publication  of  the  former  edition 
of  this  book,  a  very  considerable  expansion  and  development  of  the 
law  and  practice  in  bankruptcy  having  come  about  in  the  interval,  and 
many  demands  for  a  new  edition  having  been  presented  by  members 
of  the  Bar,  the  author  has  subjected  the  entire  work  to  a  complete  and 
systematic  revision,  giving  full  attention  to  the  changes  in  the  law  and 
the  applications  of  it  to  new  states  of  fact,  and  incorporating  at  the 
same  time  the  doctrines  and  principles  of  the  decisions  which  have  been 
rendered  from  the  date  of  the  !a?-t  edition  to  the  printing  of  the  pres- 
ent volume.  An  idea  of  the  amount  of  the  new  material  thus  added 
can  be  gathered  from  the  fact  that  it  covers  the  bankruptcy  cases  re- 
ported in  the  last  sixty-seven  volumes  of  the  Federal  Reporter.  That 
this  treatise,  in  its  present  form,  may  deserve,  and  may  continue  to 
receive,  the  very  gratifying  measure  of  favor  which  has  hitherto  beeri 
accorded  to  it  by  the  Bench  and  Bar  is  the  sincere  hope  of  the  author. 
Henry  Campbell  Black. 
Washington,  D.  C„  January,  11)22. 
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LAW  OF  BANKRUPTCY 


CHAPTER  I 


THB  NATIONAL  BANKRUPTCY  ACT  AND  ITS  EFFECT  ON 
STATE  LAWS 

Ssc. 

L    Constitutional  and  Statutory  Provisions. 

2.     Constitutionality  of  National  Bankruptcy  Law. 

8.  Policy  and  Purpose  of  Act 

4.    Interpretation  and  Construction  of  Bankruptcy  Art. 

6.  Time  of  Taking  Effect. 

t.  Validity  of  State  Insolvency  Laws. 

7.  State  Insolvency  Laws  Suspended  by  National  Bankruptcy  Law, 
&  Same;  What  State  Laws  Affected. 

9.  Same;  Cases  Not  Covered  by  Bankruptcy  Law. 

10.  Same;  LawB  Regulating  Assignments  for  Creditors. 

11.  Practical  Effect  of  Suspension  of  State  Insolvency  Laws. 

12.  Pending  Proceedings  Under  State  Laws, 

IS.    Nature  and  Effect  of  Proceedings  in  Bankruptcy. 
14.     Foreign  Bankruptcy. 

§  1.  Constitutional  and  Statutory  Provisions. — The  Constitution  of 
the  United  States  provides  that  "the  Congress  shall  have  Power  *  *  * 
To  establish  an  uniform'  Rule  of  Naturalization  and  uniform  Laws  on 
the  subject  of  Bankruptcies  throughout  the  United  States." 1  The 
first  national  bankruptcy  act  was  passed  in  1800  and  repealed  in  1803. 
It  was  modeled  upon  the  British  statute  then  in  force,  was  directed 
against  insolvent  "traders,"  and  provided  only  for  involuntary  or  com- 
pulsory proceedings.  The  power  of  Congress  was  again  exercised  in 
this  behalf  in  1841,  and  the  statute  remained  in  force  for  two  years 
when  it  was  repealed.  Again  in  1867,  a  bankruptcy  law  was  enacted, 
which,  after  being  several  times  amended,  was  finally  repealed  in  1878. 
This  act,  as  well  as  that  of  1841,  contained  provisions  for  voluntary 
bankruptcy  and  was  primarily  intended  for  the  benefit  of  insolvent  debt- 
ors. Each  was  designed  to  relieve  the  conditions  following  a  financial 
panic  or  period  of  severe  industrial  depression,  'and  each  was  taken  off 

'Const.  U.  S„  art.  1,  •  8. 
Blk.Bjih.(3d  Ed.}— 1 
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the  statute  rb'qolc.as'soon  as  it  was  supposed  to  have  accomplished  its 
purpose.  ";"fd*  twenty  years  after  the  repeal  of  the  act  of  1867,  the  pow- 
der yestVd  in  the  national  legislature  remained  unexercised,  and  the  set- 
.'■tlement  of  the  affairs  of  insolvent  debtors  was  left  to  the  incomplete 
and  unsatisfactory  regulation  of  the  laws  of  the  various  states.  During 
the  most  of  this  period,  however,  there  was  an  insistent  demand  for  the 
enactment  of  a  national  bankruptcy  law,  proceeding  now  chiefly  from 
the  creditor  class,  which  became  so  urgent  that  at  least  one  President 
(Harrison),  in  a  message  to  Congress,  recommended  the  passage  of  a 
law  on  the  subject,  no  longer  as  a  temporary  expedient,  but  to  become 
"a  permanent  part  of  our  general  legislation."  Numerous  bills  on  the 
subject  were  introduced  in  the  two  houses  of  Congress,  and  consider- 
able attention  given  to  it.  Finally  the  statute  now  in  force  was  adopted 
and  was  approved  July  1,  1898, 

Concerning  the  history  of  this  enactment,  it  has  been  said  from 
the  bench:  "This  bankruptcy  act  was  as  carefully  considered  a  piece 
of  legislation  as  any  given  us  for  years  by  that  body  {Congress].  The 
Senate  first  passed  what  was  known  as  the  'Nelson'  bill  on  the  sub- 
ject. The  House  of  Representatives,  after  long  discussion,  passed,  as  a 
substitute,  the  'Henderson'  bill,  carrying  out  substantially  the  provisions 
of  the  Torrey  measure,  which  had  been  for  .several  years  prior  discussed 
in  legal  associations  and  journals.  The  matter  was  finaHy  referred  to 
a  conference  committee  composed  of  Senators  Hoar,  Lindsay,  and  Nel- 
son, on  behalf  of  the  Senate,  and  Representatives  Henderson,  Ray  (now 
judge  of  the  Northern  District  of  New  York)  and  Terry  on  behalf  of 
the  House,  lawyers  as  able  as  the*  country  could  afford,  who,  after  sev- 
eral months'  deliberation,  reported  a  compromise- which  was  passed 
without  amendment  and  became  the  existing  act"  ■ 

Nevertheless,  when  brought  to  the  test  of  practical  experience,  it  was 
found  that  the  statute  was  by  no  means  free  from  ambiguities  and 
inconsistencies.  Questions  of  very  grave  import  early  arose,  and  the 
courts  were  put  to  the  necessity  of  applying  the  processes  of  con- 
struction to  the  act  with  a  view  to  harmonizing  and  explaining  its 
various  provisions.  As  the  appellate  jurisdiction  of  the  Supreme  Court 
was  severely  restricted,  the  solution  of  these  problems  was  left  to  the 
circuit  courts  of  appeals,  for  the  most  part,  and  while  each  has  gener- 
ally been  consistent  in  adhering  to  its  own  former  determinations,  they 
have  not  usually  deferred  to  each  other,  and  hence  it  results  that  nei- 
ther the  interpretation  of  the  law  nor  its  application  can  truly  be  said 
to  be  "uniform  throughout  the  United  States."     Moreover,  the  statute 

1  Per  Dayton,  Dlst.  J.,  In  Be  Henderson,  142  Fed.  588,  16  Am.  Baokr.  Bep.  91. 
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was  found  to  be  unsatisfactory  in  some  particulars,  and  lacking  in  effi- 
ciency in  others.  To  remedy  these  defects  three  amendatory  acts  have 
been  passed,  that  of  February  5,  1903  (32  Stat.  797),  that  of  June  15. 
1906  (34  Stat.  267),  and  that  of  June  25,  1910  (36  Stat.  838).  The  text 
of  the  act  of  1898,  as  thus  amended,  is  printed  in  an  appendix  to  this 
book,  where  the  reader  may  also  find,  for  purposes  of  comparison,  the 
text  of  the  act  of  1867. 

§  2.  Constitutionality  of  National  Bankruptcy  Law. — Under  the 
clause  of  the  federal  constitution  from  which  the  power  of  Congress 
in  this  behalf  is  derived,  it  is  within  the  competence  of  the  national 
legislature,  untrammeled  by  any  state  laws,  to  enact  any  and  all  forms 
of  legislation  tending  to  promote  the  distribution  of  an  insolvent's  es- 
tate among  his  creditors  and  his  discharge  from  their  demands,  provid- 
ing only  that  its  enactments  are  not  wanting  in  the  character  of  uni- 
formity.' In  particular,  it  has  been  decided  that  the  authority  of  Con- 
gress over  the  subject  of  bankruptcy  is  not  to  be  gauged  or  limited  by 
the  British  statutes  of  bankruptcy  which  were  in  force  at  the  time  of 
the  adoption  of  our  constitution.  Though  those  statutes,  as  then  in 
force,  applied  only  to  persons  engaged  in  trade,  Congress  is  not  obliged 
to  limit  its  laws  on  the  subject  to  merchants  or  traders*  Nor  has  .any 
success  attended  the  argument  that  the  constitution  contemplated  only 
a  law  which  would  permit  creditors  to  force  an  application  of  the  debt- 
or's property  to  the  payment  of  their  claims.  On  the  contrary,  the 
voluntary  features  of  the  bankruptcy  law,  allowing  a  debtor  to  present 
his  own  voluntary  petition  for  adjudication  and  to  obtain  his  discharge 
in  the  proceedings  had  thereon,  have  been  amply  vindicated  by  the  de- 

•  Hurley  v.  Devlin,  151  Fed.  BIS.  IS  522,  Fed.  Chs.  No.  12.855.  The  bank- 
Am.  BfiUkr.  Rep.  (527  ;  In  re  Silverman,  I  rnptcy  act  Is  not  unconstitutional  be- 
Sawy.  410,  2  Abb.  U.  8.  243,  4  N.  B.  R.  cause  It  applies  to  corporations  as  well 
022,  Fed.  Cm.  Not  12856;  Keene  t.  as  to  natural  persona.  In  re  California 
Mould,  16  Ohio,  12;  Rowan  v.  Holeomb,  Pae.  R.  Co.,  3  Sawy.  240, 11  N.  B.  R.  103, 
16  Ohio,  463 ;  Pope  v.  Title  Guaranty  ft  Fed.  Cas.  No.  2,315.  The  first  bankrupt- 
Surety  Co.,  152  Wis.  611,  140  N.  W.  348.  cy  act,  that  of  1800,  applied  only  to  mer- 
Though  Congress  may  have  no  power  to  chants  and  to  bankers,  brokers,  factors. 
declare  what  shall  constitute  "property"  underwriters,  and  marine  insurers,  and 
passing  to  the  trustee  the  section  deal-  some  doubt  was  expressed  by  the.  courts 
lug  with  this  subject  Is  not  Invalid  as  as  to  whether  It  would  be  within  the 
attempting  to  make  property  out  of  power  of  Congress  to  extend  the  provi- 
thlngs  which  are  not  such.  Board  of  alons  of  such  an  act  to  all  citizens  gen- 
Trade  of  City  of  Chicago  v.  Weston,  243  erally,  without  regard  to  the  fact  of 
Fed.  332, 166  C.  C.  A.  112,  40  Am.  Bankr.  their  being  merchants  or  traders. 
Hep.  263.  Adama  v.  Storey,  1  Paine,  79,  Fed.  Cas. 

•'Hanover  Nat  Bank  v.  Moyses,  186  No.  66.     In  Its  subsequent  enactments, 

V.  8.  161,  22  Sup.  Ct.  857.  46  U  Ed.  1113,  however,  Congress  took  no  note  of  such 

8  Am.  Bankr.  Rep,  1 ;    Kunster  v.  Ko-  a  distinction,  the  acts  of  1841, 1867,  and 

haua,  5  Hill  (N.  T.)  317;  In  re  Silverman,  1888  all  applying  In  terms  to  other  per- 

1  Sawy.  410,  2  Abb,  D.  S.  243,  4  N.  B.  R.  sons. 
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cisions  of  the  courts.1  The  same  is  tnie  of  the  provision  relating  to 
compositions  in  bankruptcy.  It  has  been  strongly  urged  that  a  law  re- 
lating to  compositions  with  creditors  is  not  a  "law  on  the  subject  of 
bankruptcies."  But  the  courts  hold  that  the  grant  of  authority  to  Con* 
gress  in  the  constitution  carries  unlimited  power  (save  only  for  the  re- 
quirement of  uniformity)  to  pass  such  laws  as  Congress  shall  deem 
best  to  regulate  the  mutual  rights'  of  a  debtor  who  does  not  pay. his 
debts  and  his  creditors,  as  to  the  person  and  property  of  the  debtor* 
Moreover,  it  is  within  the  constitutional  power  of  Congress  to  attach 
such  conditions  or  limitations  as  it  may  see  fit  to  the  granting  of  a 
discharge  in  bankruptcy.  It  is  not  an  indispensable  element  of  a  bank- 
ruptcy law  that  it  should  provide  for  the  discharge  of  all  persons  against 
whom  it  may  operate.  Although  the  act  may  withhold  a  discharge 
from  whole  classes  of  debtors  (as  the  act  of  1867  refused  a  discharge  to 
corporations),  or  may  direct  that  a  discharge  shall  be  denied  if  the 
bankrupt  has  done  certain  unlawful  acts,  or  may  require  the  consent  of  a 
certain  propertion  of  his  creditors,  yet  it  cannot  be  said  that,  for  that 
reason,  it  is  not  a  "law  on  the  subject  of  bankruptcies,"  or  that  it  is  un- 
constitutional.' Further,  the  power  to  create  a  system  of  bankruptcy 
involves  the  authority  to  provide  for  its  administration ;  and  this 
implies  the  selection  of  the  courts  which  are  to  have  jurisdiction 
in  bankruptcy  and  the  regulation  of  the  modes  of  procedure.  "The 
power  under  that  clause  is  sufficiently  comprehensive  to  enable 
Congress  to  adopt  a  uniform  system  of  bankruptcy,  commit  its  ad- 
ministration to  such  of  the  courts  of  the  United  States  as  it  might 
choose,  and  to  provide  the  modes  of  procedure',  special  or  otherwise, 
as  they  might,  in  their  discretion,  deem  best  adapted  to  secure  and  ac- 
complish the  objects  of  the  act;  and  if  such  proceedings  should  differ 
from  those  in  ordinary  cases  and  suits,  they  would,  notwithstanding, 
be  obligatory  upon  the  courts,  as  Congress  has,  by  the  constitution, 
plenary  authority  over  that  subject."'  Thus,  in  a  case  in  the  Supreme 
Court,  under  the  present  act,  it  was  urged  that  the  statute  operated  to 


«  Hanover  Nat  Bank  v.  Moyses,  188  Beiman,  7  Ben.  466,  :u.  N.  B.  H.  21,  Fed. 

U.  S.  181,  22  Sup.  Ct  867,  46  L.  Ed.  Cas.  No.  11,673. 

1113,  8  Am.  Bankr.  Rep.  1;  In  re  Klein,  1 1n  re  California  Pac.  R.  Co.,  8  Sawy. 

1  How.  (U.  S.)  277,  note;    In  re  Klein,  240,  11  N.  B.  E.  193,  Fed.  Can.  No  2,- 

Fed.  Cas.  No.  7,866;   State  Bank  v.  Wll-  315. 

born,  6  Ark.  36;  Lalor  v.  Wattles,  8  111.  »  Goodall  v.  Tut  tie,  3  Bus.  219,  7  N. 
226;  Loud  v.  Pierce,  25  Me.  233;  B.  R.  193,  Fed.  Cas.  No.  6,533 ;  MttcheU 
Thompson  v.  Alger,  12  Mete.  (Mass.)  428;  v.  Great  Works  Mill  4  Mfg.  Co.,  2  Story, 
Kunzler  v.  Kohaus,  6  Hill  (N.  Y.)  317 ;  648,  Fed.  Cas.  No.  9.662 ;  McLean  v.  La- 
Morse  v.  Hovey,  1  Barb.  Ch.  (N.  T.)  404.  fayette  Bank,  8  McLean,  185,  Fed.  Ons. 

« In  re  Relman,  12  Blatchf.  562,  13  N.  No.  8,885, 
B.  R.  128,  Fed.  Cas.  No    11.675;    In  re 
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deprive  creditors  of  their  property  without  due  process  of  law,  and  was 
therefore  unconstitutional  because  it  does  not  provide  for  notice  to 
them  of  the  filing-  of  a  voluntary  petition,  and  also  because  it  does  not 
require  personal  service  of  notice  of  the  application  for  the  discharge  in 
voluntary  proceedings,  and  because  the  notice  provided  for  is  unrea- 
sonably short,  and  the  right  to  oppose  the  discharge  unreasonably  re- 
stricted. But  as  to  the  first  of  these  contentions,  the  court  denied  that 
it  had  any  validity,  saying  that  the  facts  set  forth  in  a  voluntary  peti- 
tion, and  on  which  the  adjudication  was  based,  were  not  issuable  facts 
in  such  sense  as  to  require  that  creditors  should  have  notice  and  an 
opportunity  to  contest  the  application;  and  besides,  even  in  voluntary 
cases,  ample  provision  is  made  by  the  law  for  notice  of  the  first  meeting 
of  creditors  and  of  each  subsequent  step  in  the  administration  and 
of  the  proceedings  on  the  application  for  discharge.  As  to  the.  second 
point,  it  was  said:  "Considering  the  plenary  power  of  Congress,  the 
subject-matter  of  the  suit,  and  the  common  rights  and  interests  of 
creditors,  we  regard  this  contention  as  untenable.  Congress  may  pre- 
scribe any  regulations  concerning  discharge  in  bankruptcy  that  are  not 
so  grossly  unreasonable  as  to  be  incompatible  with  the  fundamental 
law,  and  we  cannot  find  anything  in  this  act  on  that  subject  which 
would  justify  us  in  overthrowing  its  action.  Nor  is  it  possible  to  con- 
cede that  personal  service  of  notice  of  the  application  for  a  discharge  is 
required."  ' 

The  validity  of  the  penal  and  criminal  provisions  of  the  bankruptcy 
act  has  also  been  sustained  by  the  Supreme  Court  of  the  United  States, 
in  a  case  where  it  was  said  that  it  is  competent  for  Congress  to  enforce, 
by  suitable  penalties,  all  legislation  necessary  or  proper  to  the  execu- 
tion of  the  powers  with  which  it  is  intrusted,  and  any  act  committed 
with  a  view  to  evading  such  legislation,  or  fraudulently  securing  its 
benefits,  may  be  made  an  offense  against  the  United  States." 

More  particularly  with  reference  to  the  constitutional  requirement 
that  bankruptcy  laws  shall  be  "uniform  throughout  the  United  States," 
it  is  held  that  the  uniformity  required  is  geographical  and  not  personal, 
and  that  no  limitation  is  imposed  upon  Congress  as  to  the  classifica- 
tion of  persons  who  are  to  be  affected  by  such  laws,  provided  only  that 
the  laws  shall  have  uniform  operation  throughout  the  United  States. 
For  this  reason,  the  present  bankruptcy  act  is  not  lacking  in  the  "uni- 
formity" required  by  the  constitution,  although  it  discriminates,  in  re- 
spect to  the  right  to  file  s  voluntary  petition,  between  natural  and  arti- 

•  Hanover  Nat   Bank  v.  Moyses,  188  w  United  States  v.  Fox,  96  U   8   «TO 

TJ.  S.  181, 22  Sup.  CL  857,  46  L.  Ed.  1113,      24  L.  Ed.  638. 
8  Am.  Bankr.  Rep.  1. 
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ficial  persons,  withholding  that  right  from  all  corporations.  Neither 
is  it  invalid  because,  in  respect  to  amenability  to  involuntary  proceed- 
ings, it  distinguishes  between  different  classes  of  corporations,  being 
made  applicable  only  to  those  of  a  certain  character  or  engaged  in  cer- 
tain pursuits,  and  also  between  different  classes  of  natural  persons, 
exempting  wage-earners  and  farmers.  Nor  is  the  classification  actually 
adopted  by  Congress  unreasonable  or  beyond  the  limits  of  its  discre- 
tion.11 

But  objection  has  frequently  been  made  to  the  validity  of  that  clause 
of  the  bankruptcy  law  which  adopts  the  exemption  laws  of  the  several 
states,  or  accords  to  the  bankrupt  the  exemptions  allowed  him  by  the 
law  of  the  state  of  his  domicile.  Since  these  laws  vary  to  the  widest 
possible  extent,  in  respect  to  the  character  and  amount  of  the  exemption 
granted,  it  is  contended  that  their  recognition  as  the  rule  of  exemption 
under  the  bankruptcy  act  robs  that  act  of  the  "uniformity"  required  by 
the  constitution.  But  the  courts  have  never  conceded  any  force  to  this 
argument.  The  system  of  bankruptcy,  they  say,  is  uniform  through- 
out the  United  States  in  a  relative  sense,  since  the  trustee  takes  in  each 
state  whatever  would  have  been  available  to  the  recourse  of  execution 
creditors  if  the  bankruptcy  act  had  never  been  passed.  Though  the 
states  vary  in  the  extent  of  the  exemptions  which  they  allow,  yet 
what  remains  the  bankruptcy  law  distributes  equally  among  the  cred- 
itors; and  a  bankruptcy  law  which,  by  its  terms,  is  made  applicable 
alike  to  all  the  states,  without  distinction  or  discrimination,  is  not  un- 
constitutional merely  because  its  operation  may  be  wholly  different  in 
one  state  from  another.  It  may  therefore  be  regarded  as  settled  that 
this  section  of  the  act  is  not  unconstitutional.1*  And  the  same  re- 
marks apply  to  the  application,  under  the  act,  of  the  varying  laws  of 
the  states  with  reference  to  such  matters  as  the  right  of  dower  of  the 
bankrupt's  wife,  the  priority  of  claims,  and  the  like.  This  does  not 
deprive  the  act  of  the  requisite  uniformity,  nor  amount  to  an  attempt 
by  Congress  unlawfully  to  delegate  its  legislative  power  to  the  states.1* 

Again,  although  the  bankruptcy  act  invades  and  annuls  vested  rights, 

11  Hanover  Nat  Bank  v.  Moyses.  186  Fed.  Cas.  No.  3,728 :    Darling  v.  Berry, 

U.  S.  181,  22  Sup.  Ct  857,  46  L.  Ed.  1113,  4  McCrary,  470, 13  Fed.  659 ;  In  re  Beck- 

8  Am.  Bankr.  Rep.  1;    Leldigh  Carriage  eriord,  1  Dill.  45,  4  N.  B.  B,  203,  Fed. 

Co.  v.  Stengel,  95  Fed.  037,  37  C.  C.  A.  Cas.  No.  1,209;  In  re  Jordan,  8  N.  B.  R. 

210,  2  Am.  Bankr.  Rep.  383.  180,  Fed.  Caa  No.  7,514 ;  In  re  Duerson, 

"  Stellwagen  v.  Clum,  245  U.  S.  605,  13  N.  B.  B.  183,  Fed.  Caa.  No.  4.117; 

88  Sup.  Ct  215,  62  L.  Ed.  507,  41  Am.  Dozler  v.  Wilson,  84  Oa.  301,  10  H.  E. 

Bankr,  Rep.  1;    Hanover  Nat.  Bank  v.  743. 

Moyses,  186  U.  S.  181,  22  Sup.  Ct.  857,  «  Stellwagen  v.  Clam,  245  V.  S.  605, 

46  L.  Ed.  1118,  8  Am.  Bankr.  Rep.  1;  In  38  Sap.  Ct  215,  62  I*  Ed.  507,  41  Am. 

re  Deckert,  2  Hughes,  183,  10  N.  B.  R.  1,  Bankr.  Rep.  1;    Hanover  Nat  Bank  v. 
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and  impairs  or  destroys  the  obligation  of  contracts,  by  releasing  debtors 
from  their  obligations  upon  a  partial  payment  or  without  any  payment 
at  all,  even  in  respect  to  debts  contracted  before  the  enactment  of  the 
law,  and  making  its  provisions  compulsory  upon  creditors,  it  is  not  for 
that  reason  unconstitutional.'*  The  provision  of  the  federal  constitu- 
tion relating  to  the  obligation  of  contracts  is  a  limitation  upon  the 
power  of  the  legislatures  of  the  states  only,  and  does  not  affect  the 
authority  of  Congress.  "It  has  been  repeatedly  held  that  there  is  noth- 
ing in  the  Constitution  of  the  United  States  which  forbids  Congress 
to  pass  laws  impairing  the  obligation  of  contracts,  although  that  power 
is  denied  to  the  states ;  and  it  is  no  longer  controverted  that  Congress 
may,  by  the  enactment  of  a  uniform  bankruptcy  law,  discharge  debtors 
entirely  from  the  obligation  of  their  contracts."  "  Moreover,  Congress 
is  not  prevented  by  anything  contained  in  the  constitution  from  destroy- 
ing any  lien  upon  the  property  of  tHe  bankrupt,  if  it  shall  be  deemed 
necessary  for  the  effective  working  of  the  law  and  for  preserving  the 
equal  rights  of  creditors,  whether  such  lien  was  created  by  contract, 
by  statute,  or  by  judgment.1*  But  indeed,  even  if  the  prohibition 
against  laws  impairing  the  obligation  of  contracts  could  be  construed 
as  applying  to  Congress,  the  bankruptcy  act  would  not  be  liable  to 
this  objection,  in  respect  to  that  part  of  it  which  operates  to  dissolve 
liens  acquired  within  four  months  prior  to  the  proceedings ;  for  such 
liens  relate  only  to  the  remedy  for  the  enforcement  of  the  contract,  and 
not  to  the  obligation  of  the  contract.11 

§  3.  Policy  and  Purpose  of  Act — The  purpose  of  the  bankruptcy 
law  is  twofold;  first,  to  bring  within  the  control  and  administration  of 
the  court  absolutely  the  entire  available  property  of  the  bankrupt  and 
distribute  it  among  those  entitled,  and  second,  to  secure  to  the  bank- 
rupt immunity  from  further  liability  for  his  debts  (except  as^o  certain 
classes)  by  granting  him  a  discharge  which  shall  be  a  complete  defense 
against  all  further  proceedings.  As  to  the  distribution  of  the  property, 
it  is  the.intention  of  the  act  to  divide  the  estate  of  the  bankrupt  between 

Moyaes,  186  U.  8.  181,  22  Sap.  Gt  857,  No.  7,865;    Loud  V.  Plerw.  25  Mo.  283; 

46  L.  Ed.  1113.  8  Am.  Btinkr.  Rep.  1;  Cutter  v.  FolBotn,  17  N.  H.  139. 

ThoniaB  v.  Woods,  173  Fed.  585,  87  a  a  « In  re  Owens,  6  Bias.  432,  12  N.  B. 

A.  636,  23  Am.  Bankr.  Rep.  182.  R.  616,  Fed.  Cns.  No.  10,682;   la  re  Ev- 

i<  In  re  Sean,  2  Hughes,  822,  8  N.  B.  eritt,  9  N.  B.  R.  90,  Fed.  Can.  No.  4,679. 

R,  807,  Fed.  Cub.  No.  7,630 ;   In  re  Smith,  "  In  re  Jordan,  8  N.  B.  R.  180,  Fed. 

8  N.  B.  R.  401,  Fed.  Cas.  No.  12,986;  Cas,  No.  7,514. 

Brans  v.  Eaton,  Pet  C.  O.  322,  Fed.  Cas.  « In  re  Rhoads,  98  Fed.  399,  8  Am. 

No.  4,659*;  In  re  Owens,  12  N.  B.  R.  518,  Bankr.  Rep.  380;   Corner  v.  Miller  (Md. 

Fed.  Cas.  No.  10,682;    Keene  v.  Mould,  Com.  Pleas)  1  N.  B.  R.  403.     See  also 

16  Ohio,  12 ;    Morse  v.  Hovey,  1  Barb.  Bank  of  Colnmbla  r.  Overatreet,  10  Bush 

Oh.  (N.  Y.)  404;   In  re  Klein,  Fed.  Cas.  (Ky.)  150. 
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himself,  his  wife,  and  his  children  on  die  one  hand,  and  his  creditors 
on  the  other  hand,  as  the  laws  of  the  state  of  his  domicile  authorize  its 
division  under  like  circumstances,"  saving  to  the  bankrupt  and  his  fam- 
ily every  right  and  exemption  which  would  have  been  theirs  as  against 
creditors  enforcing  claims  by  ordinary  judicial  process.1*  Thereupon 
it  is  the  further  purpose  of  the  act  to  relieve  an  honest  debtor,  who 
shows  himself  entitled  to  its  benefits,  from  any  further  legal  prosecu- 
tion for  his  debts,  in  order  to  enable  him  to  start  afresh  in  business 
life.**  But  it  is  said  that  the  primary  and  principal  purpose  of  the  law 
regards  the  rights  of  creditors,  and  that  it  is  its  intent  to  secure  an 
absolutely  equal  and  impartial  distribution  of  the  assets  among  the 
creditors,  as  speedily  as  possible,  preventing  all  preferences  and  favor- 
itism, defeating  all  fraudulent  attempts  to  secrete  property,  and  provid- 
ing a  remedy  against  every  act  by  which  a  failing  debtor  seeks  an  un- 
equal distribution.'1  It  is  the  duty  of  the  courts  to  carry  this  pur- 
pose into  effect  to  the  extent  which  the  language  of  the  statute  justifies, 
and  not  to  tolerate  any  scheme  or  artifice  to  evade  the  letter  and  spirit 
of  the  law." 

Moreover,  as  the  bankruptcy  law  is  a  high  and  important  manifesta- 
tion of  public  policy  with  reference  to  insolvent  debtors,  it  is  not  in  any 
way  to  be  evaded  or  defeated.  No  state  court,  for  example,  has  power 
to  suspend  the  operation  of  the  bankruptcy  law,  or  to  restrain  a  judg- 
ment debtor  from  availing  himself  of  its  provisions."  Nor  can  anyone 
be  prohibited  by  law  or  ordinance  from  taking  the  benefit  of  the  bank- 
ruptcy law,  nor  be  in  any  way  penalized  or  punished  for  so  doing.  On 
this  ground  a  municipal  ordinance  which  required  members  of  the  city's 
fire  department  to  make  prompt  payment  of  all  necessary  personal  and 
household  expenses,  and  provided  that  the  failure  of  a  fireman  to  do  so 

• 

"In  re  HcKeiizle,  142  Fed.  383,  73  107  Va.  807,  60  S.  B.  ISO;    WhitweU  v. 

C.  C.  A.  483,  15  Am.  Bankr.   Rep.  079;  Wright,  115  N.  T.  Supp.  48;    Hewitt  v. 

Hurley  v.  Devlin,  151  Fed.  919,  18  Am.  Boston  Straw  Board  Co.,  214  Mass.  260, 

Bankr.  Hep.  627.  101  N.  E.  424;    Utah  Ass'o  or  Credit 

i»In  re  Conn,  171  Fed.  568,  22  Am.  Men  v.  Boyle  Furniture  Co.,  43  Utah,  523, 

Rnnfer.  Rep.  761.  136  Pac.  572.    But  It  is  also  the  purpose 

■°  In  re  Swofford  Bros.  Dry  Goods  Co.,  of  the  law  to  preserve,  rather  than  to 

180  Fed.  649,  25  Am.  Bankr.  Rep.  282;  destroy,  rights  and  advantages  enjoyed 

In  re  Munford  (D.  0.)  255  Fed.  108,  43  by  creditors  under  state  laws,  save  to  the 

Am.  Bankr.  Rep.  218;    Schexnallder  v.  extent  they  are  repugnant  to  or  incon- 

Fontenot,  147  La.  467,  85  South.  207.  sistent  with  the  specific  provisions  of  the 

ii  Pti-ie  v.  Chicago  Title  4  Trust  Co.,  bankruptcy  law.     Scbexnallder  v.  Fon- 

182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  tenot,  147  La.  467,  86  South.  207. 

1171,  5  Am.   Bankr.  Eep.  814;    In   re  "  In  re  Blount,  142  Fed.  263,  16  Am. 

Blount,  142  Fed.  263,  16  Am.  Bankr.  Rep.  Bankr.  Rep.  97. 

97;  In  re  Swofford  Bros.  Dry  Goods  Co.,  "  In  re  Kepecs,  123  N.  Y.  Snpp.  872; 

180  Fed.  549,  25  Am.  Bankr.  Rep.  282;  Brenen  v.  Dahlstrom  Metallic  Door  Co., 

Webb's  Trustee  v.  Lynchburg  Shoe  Co.,  18ft  App-  Div.  685, 178  N.  Y.  Snpp.  846. 
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should  be  ground  for  discharging  him,  was  held  to  be  superseded  and 
invalidated  by  the  bankruptcy  law,  in  so  far  as  it  affected  debts  of  a 
fireman  which  would  be  dischargeable  in  a  bankruptcy  proceeding  pend- 
ing against  him.1*  No  more  can  a  debtor  voluntarily  engage  himself  in 
advance  to  renounce  the  benefit  of  the  act.  Thus,  the  maker  of  a  judg- 
ment note  containing  a  waiver  of  "all  rights  under  the  bankruptcy  laws 
of  the  United  States"  is  not  thereby  estopped  from  setting  up  a  sub- 
sequent discharge  in  bankruptcy  as  a  defense  to  his  liability,  since  the 
waiver  is  void  as  contrary  to  public  policy.** 

§  4.  Interpretation  and  Construction  of  Bankruptcy  Act. — The 
bankruptcy  law  is  a  remedial  statute  and  should  not  be  subjected  to  a 
narrow  or  illiberal  interpretation ;  it  should  be  construed  reasonably 
and  according  to  the  fair  import  of  its  terms,  with  a  view  to  effect  its 
objects  and  to  promote  justice.**  "It  is  true  that  laws  relating  to 
bankruptcy  and  insolvency  operate  with  severity  upon  the  debtor,  since 


=4  in  re  HickB,  183  Fed.  73d,  18  Am. 
Banks,  Ren.  654. 

=■  May  v.  Merchants'  &  Mechanics' 
Bunk.  109  Pa.  St.  145. 

=»  Botts  v.  Hammond,  90  Fed.  816,  40 
C.  C.  A.  179,  3  Am.  Bankr.  Rep.  775; 
Blake,  Moffitt  ft  Towne  v.  Francis-Val- 
entine Co.,  89  Fed.  691.  1  Am.  Bankr. 
Rep.  372;  Noreross  v.  Nathan,  99  Fed. 
414,  3  Am.  Bankr.  Bep.  613;  Southern 
Loan  &  Trust  Co.  v.  Benbow,  96  Fed. 
514,  3  Am.  Bankr.  Rep.  9;  In  re  Muller, 
Deady,  513.  3  N.  B.  R.  329,  Fed.  Cas.  No. 
9,912;  In  re  Mallory,  1  Sawy.  88.  Fed. 
Cas.  No.  8,991,  6  N.  B.  B.  22;  Mima  v. 
Lockett,  20  Ga.  474;  Campbell  t.  Per- 
kins, 8  N.  T.  430.  There  Is  an  English 
decision  and  there  are  some  cases  In 
the  state  courts  holding-  that  bankruptcy 
or  Insolvency  laws  must  be  strictly  con- 
strued, but  these  cases  are  not  author- 
itative upon  the  interpretation  of  the 
national  bankruptcy  law.  See  Calladay 
v.  PMtlngton,  12  Mod.  513;  Salters  v. 
Tobias,  3  Paige  (N.  T.)  338;  People  v. 
Sutherland,  16  Hun  (N.  T.)  192.  In  the 
case  of  In  re  Holler,  supra,  It  was  said 
by  Judge  Deady:  "Counsel  have  insist- 
ed that  this  Is  a  special  proceeding,  pure- 
ly statutory,  and  that  the  act  must  be 
taken  most  strictly  against  the  ei-edi- 
tor  and  In  favor  of  the  bankrupt.  In  my 
judgment,  this  view  of  the  matter  Is  not 
supported  by  reason  or  authority.  The 
act  does  not  attempt  to  punish  the  bank- 
rapt,  but  to  distribute  his  property  fair- 
ly and  Impartially  between  his  creditors. 


to  whom  in  Justice  it  belongs.  It  is  rem- 
I'ilial.  and  seeks  to  protect  the  honest 
ci'cdiior  from  being  overreached  and  de- 
frauded by  the  unscrupulous.  It  Is  in- 
tended to  relieve  the  honest  but  unfor- 
tunate dfbtor  from  the  burden  of  lia- 
bilities which  he  cannot  discharge,  and 
allow  him  to  commence  the  business  of 
life  anew.  The  power  to  pass  bankrupt- 
cy laws  Is  one  of  the  espress  grants  of 
power  to  the  national  government :  and 
history  teaches  that  the  want  of  a  uni- 
form law  on  this  subject  throughout  the 
states  was  one  of  the  prominent  causes 
which  led  to  the  assembling  of  the  con- 
stitutional convention  and  consequent 
formation  and  adoption  of  the  federal 
constitution.  Such  a  statute  is  not  to  be 
construed  strictly,  as  If  It  were  an  ob- 
scure or  special  penal  enactment,  and 
this  were  the  sixteenth  Instead  of  the 
nineteenth  century.  The  act  establishes 
a  system  and  regulates.  In  all  their  de- 
tails, the  relative  rights  and  duties  of 
the  debtor  and  creditor.  Such  an  enact- 
ment must  be  construed— as  indeed 
should  ail  acts — according  to  the  fair 
Import  of  its  terms,  with  a  view  to  ef- 
fect its  objects  and  to  promote  Justice." 
But  at  the  same  time  the  Act  must  re- 
ceive a  construction  which  will  effec- 
tuate Its  purpose,  and  It  must  not  be  so 
interpreted  as  to  permit  debtors  to  re- 
tain their  property  free  from  the  claims 
of  creditors.  In  re  Evans  (D.  C.)  286 
Fed.  956,  38  Am.  Bankr.  Rep.  361. 
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they  deprive  him  of  the  control  and  disposition  of  all  his  property  and 
subject  him  to  heavy  penalties  for  any  fraud,  concealment,  or  false 
dealing.  It  is  true  also  that  they  restrict  the  creditors  to  one  particular 
mode  of  obtaining  payment  of  their  claims,  and  often  compel  them  to 
accept  less  than  the  full  amount  in  discharge  and  satisfaction  of  their 
debts ;  and  in  these  respects,  such  statutes  ought  not  to  be  enlarged  by 
intendment  or  implication  beyond  the  clear  expression  of  the  legislative 
meaning.  But  yet  such  laws  are  founded  in  a  sound  and  wise  public  pol- 
icy, and  are  designed  to  accomplish  beneficent  results,  and  it  would  be  an 
abuse  of  the  power  of  interpretation  if  they  were  subjected  to  so  nar- 
row and  severe  a  construction  as  to  defeat  the  very  objects  which  they 
are  intended  to  promote.  The  construction  should  be  strict  as  to  the 
imposition  of  penalties,  liberal  as  to  the  powers  of  the  trustee  and  as 
to  the  rights  of  the  creditors,  and  liberal  also  as  to  the  discharge  of  an 
honest  debtor."  n 

Former  bankruptcy  acts  may  be  resorted  to  as  an  aid  in  the  con- 
struction of  the  present  statute  only  in  cases  of  doubt  or  ambiguity, 
not  in  any  case  where  the  present  meaning  of  Congress  is  plain  and 
free  from  doubt,  as  derived  from  the  words  employed.  But  in  cases 
where  the  present  act  is  vague,  inexplicit,  or  general  in  its  terms,  while 
the  former  act,  in  relation  to  the  same  matter,  gave  minute  and  specific 
directions,  it  would  appear  that  the  earlier  statute  might  be  resorted 
to,  as  explaining  more  fully  the  mind  of  Congress,  provided  there  is  no 
inconsistency  between  the  general  terms  of  the  new  act  and  the  specific 
language  of  the  old.  Of  course,  where  words  and  phrases  are  used  in 
the  new  act  which  had  acquired  a  settled  meaning  as  employed  in  the 
old  statute,  by  the  construction  of  the  courts,  they  are  to  be  taken  as 
having  been  used  in  the  same  sense.  This  is  in  accordance  with  a  well- 
known  rule  of  statutory  interpretation.*8 

«  Black,  loterp.  Laws  (2d  edn.)  p.  479.  note  In  loco.     But  it  Is  now  held  that 

The  earlier  English  statutes  on  this  sub-  statutory  provisions  as  to  the  conditions 

Ject  were  not  only  extremely  severe  In  on  which  bankrupts  may  be  discharged 

tbelr  application  to  debtors,  but  their  are  remedial,   and   the  strict  rules   of 

original  design  appears  to  have  been  to  construction  appropriate  to  retrospective 

prevent  and  defeat  the  frauds  of  crim-  laws  are  not  applicable  to  them.    Id  re 

inal  debtors.  "The  bankrupt  being  deem-  Scott,  126  Fed.  981,  11  Am.  Bankr.  Rep. 

ed  an  offender  and  being  completely  uf-  327. 

vested  of  the  disposition  of  his  property,  **  First  Nat  Bank  v.  Chicago  Title  & 
these  statutes  would  naturally  at  the  Trust  Co.,  198  U.  S.  280,  26  Sup.  Ot.  693, 
first  be  considered  penal  statutes;  for  49  L.  Ed.  1051,  14  Am.  Bankr.  Rep.  102; 
this  reason,  I  presume,  the  statute  21  Audubon  v.  Snufeldt,  181  D.  S.  575,  21 
Jac.  I,  c.  19,  begins  by  declaring  that  Sup.  Ct.  736,  45  L.  Ed.  1009,  5  Am. 
'the  aforesaid  statute  shall  be  largely  Bankr.  Rep.  826;  Hlscock  v.  Mertens, 
and  beneficially  construed  and  expound-  206  U.  S.  202,  27  Sup.  CL  488,  61  L.  Ed. 
ed  for  the  aid  and  relief  of  the  credi-  771, 17  Am.  Bankr.  Rep.  483;  In  re  Lev- 
tors.'  "    2  Black.  Comm.  472,  Christian's  In,  176  Fed.  177.  99  C.  C.  A.  631,  23  Am. 
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With  reference  to  the  construction  of  particular  clauses  of  the  bank- 
ruptcy act,  it  should  be  remarked,  in  the  first  place,  that  those  provi- 
sions which  confer  jurisdiction  and  power  upon  the  courts  of  bankruptcy 
are  to  be  interpreted  liberally,  not  narrowly,  in  order  that  the  act  may 
have  the  beneficial  effect  intended  by  Congress  and  be  capable  of  har- 
monious execution.**  But  on  the  other  hand,  it  has  been  held  that  the 
provisions  of  the  act  prescribing  the  requisites  of  a  composition  with 
creditors  are  to  be  strictly  construed  as  against  those  who  seek  by  this 
means  to  deprive  non-assenting  creditors  of  their  right  to  have  the 
debtor's  property  administered  upon  and  distributed  in  the  ordinary 
course  of  bankruptcy  proceedings."  To  a  considerable  extent,  possi- 
ble ambiguities  in  the  act  of  1898  are  cleared  up  by  the  definitions  con- 
tained in  the  first  section.  But  this  "interpretation  clause,"  like  all  the 
other  parts  of  the  act,  is  itself  subject  to  construction  by  the  courts. 
And  while  the  definitions  and  rules  of  construction  contained  in  the  first 
section  are  a  part  of  the  law  and  are  binding  on  the  courts,  yet  they  will 
not  be  extended  beyond  their  necessary  import,  nor  will  they  be  al- 
lowed to  defeat  the  intention  of  the  legislature  otherwise  clearly  mani- 
fested in  the  act.11  Thus,  a  provision  in  the  first  section  that  a  given 
word  shall  "include"  a  certain  thing  does  not  necessarily  exclude  other 
meanings."  But  on  questions  of  the  construction  of  the  bankruptcy  act, 
opinions  expressed  by  individual  members  of  Congress  in  the  debates 
on  the  passage  of  the  act,  as  to  the  object  and  effect  of  its  particular 
clauses,  are  entitled  to  little  or  no  weight.** 

The  proceeding  contemplated  by  the  bankruptcy  act  is  not  a  mere 
personal  action  against  the  bankrupt  for  the  collection  of  debts,  but  is 
also  a  proceeding  in  rem  to  impound  all  of  his  nonexempt  property  and 
to  distribute  it  equitably  among  his  creditors ;  and  hence  the  court  must, 
if  possible,  so  construe  the  act  as  to  secure  uniformity  in  its  adminis- 
tration.*4 Further  the  construction  of  the  law  ought  in  theory  to  be 
exactly  the  same  throughout  the  United  States.  At  any  rate,  it  cannot 
be  varied  in  each  state  of  the  Union  by  the  local  law.    And  therefore,  in 


Bankr.  Hep.  845;    Woolaey  t.  Cade,  54  «i  See  Black,  Interp.  Laws  (2d  edn.)  pp. 

Ala,  378,  25  Am.  Rep.' 711;    Wbltcomb  2C9-274,  for  a  general  discussion  of  "ln- 

v.  Rood,  20  Vt.  49;  Black,  Interp.  Laws  terpretatlon  clauses,"  their  legal  effect, 

(2d  edn.)  p.  607.  and   their  Interpretation. 

«  Murray  v.  Beal,  97  Fed.  567,  3  Am.  «  In  re  Harper,  175  Fed.  412,  23  Am, 

Bankr.    Rep.    284;      Southern    Loan    &  Bankr.  Rep.  918. 

Trust  Co.  v.  Benbow,  96  Fed.  514,  3  Am.  *»  Carter  v.  Hobos,  92  Fed.  594,  1  Am, 

Bankr.  Rep.  9;  In  re  California  Pac.  R,  Bankr.  Rep.  215.  And  see  Black,  Interp. 

Co.,  8  Sawy.  240,  11  N.  B.  H.  193,  Fed.  Laws  (2d  edn.)  p.  312,  and  cases  there 

Caa.  No.  2,315.  cited. 

••In  re  Rider,  96  Fed.  608,  8  Am.  "Hills  r.  F,  D.  McEtnnlsa  Co.,  188 

Bankr.  Rep.  178.  Fed.  1012,  28  Am.  Bankr.  Rep.  329. 
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construing;  its  terms  giving  or  excluding  its  benefits,  resort  must  be 
had  to  their  meaning  in  the  common  law,  rather  than  in  the  local  law 
of  the  state  where  the  proceedings  are  had.*8  In  construing  the  bank- 
ruptcy law,  the  federal  courts  are  not  bound  by  decisions  of  state  courts 
upon  similar  terms  in  the  insolvency  law  of  the  state.**  But  on  the 
other  hand,  the  construction  or  interpretation  of  the  various  provisions 
of  the  bankruptcy  act,  as  settled  by  the  decisions  of  the  federal  courts, 
particularly  the  Supreme  Court,  will  be  accepted  and  applied  by  the 
state  courts,  in  all  cases  before  them  arising  under  or  involving  that 
statute,  without  an  independent  consideration  of  the  question  presented, 
if  applicable  rulings  of  the  federal  courts  are  brought  to  their  notice.*1 
It  may  be  here  added  that  the  forms  prescribed  by  the  General  Orders 
in  bankruptcy  are  not  absolutely  binding,  but  may  be  altered  to  suit 
circumstances.  For  instance,  in  making  proof  of  a  claim,  if  the  creditor 
cannot  make  the  deposition  exactly  as  prescribed  in  the  form,  it  does 
not  follow  that  his  claim  must  be  rejected.** 

§  5.  Time  of  Taking  Effect. — The  concluding  section  of  the  bank- 
ruptcy law  of  1898  is  as  follows:  "This  act  shall  go  into  full  force  and 
effect  upon  its  passage;  Provided,  however,  that  no  petition  for  volun- 
tary bankruptcy  shall  be  filed  within  one  month  of  the  passage  thereof, 
and  no  petition  for  involuntary  bankruptcy  shall  be  filed  within  four 
months  of  the  passage  thereof.  Proceedings  commenced  under  state 
insolvency  laws  before  the  passage  of  this  act  shall  not  be  affected  by  it." 
The  act  was  approved  on  the  first  day  of  July,  1898.  The  bankruptcy 
act  of  1867  provided:  "This  act  shall  commence  and  take  effect,  as  to 
the  appointment  of  officers  and  the  promulgation  of  rules,  from  and  after 
the  date  of  its  approval,  provided  that  no  petition  or  other  proceeding 
under  this  act  shall  be  filed,  received,  or  commenced  before  the  first 
day  of  June,"  which  was  three  months  after  its  passage.  It  was  held 
that,  as  to  its  effect  in  suspending  state  insolvency  laws  and  depriving 
state  courts  of  jurisdiction  to  proceed  under  such  laws,  the  federal  stat- 
ute took  effect,  not  from  the  day  of  its  approval,  but  from  June  1st.  Con- 
sequently, where  a  state  court  had  acquired  jurisdiction  of  a  proceeding 

"Austlll  v.  Crawford,  T  Ala.  335.  N.  J.  Eq.  211,  3  Atl.  726;    Wagner  y. 

••Id  re  Knight.  2  Blss.  518,  8  N.  B.  Bnrnham,  224  Pa.  580,  73  Atl.  990;   Fer- 

B.  430,  Fed.  Gas.  No.  7,880;   In  re  Plot-  rell  v.  Msidlsan,  76  Va.  105;    Bank  of 

ke,  104  Fed.  904,  44  0.  C.  A.  282,  5  Am,  Oarrlson  v.  Malley,  103  Tex.  562,  131  8. 

Banter.  Rep.  171.  W.    1064 ;     Broaduar    r.    Bradford,   50 

"  Hugely  v.  Robinson,  19  Ala.  404;  Ala.  270;  Russell  v.  Cheatham,  8  Smedes 

Burnhant  v.  Ft.  Dodjre  Grocery  Co.,  144  &  M.   (Miss.)  703;    Kreltz  t.  Egelnofl, 

Iowa.  577,   123  N.   W.  220;    Stewart   v.  231  Mo.  604,  132  S.  W.  1124. 
Hoffman,  31  Mont  184,  77  Pac.  089,  81  •*  In  re  Strachan,  8  BIsb.   181,  Fed. 

Pac.  3;    Mount  v.  Manhattan  Co.,   41  Cas.  No.  13,519. 


v  Google 


13  NATIONAL  BANKRUPTCY  ACT — EFFECT  ON  STATE  LAWS  §    5 

in  insolvency  after  the  date  of  the  passage  of  the  bankruptcy  act,  but 
before  the  first  of  June,  its  jurisdiction  to  proceed  with  the  case  was  not 
ousted.1*  But  this  rule  does  not  apply  under  the  present  act.  In  view 
of  its  declaration  that  it  "shall  go  into  full  force  and  effect  upon  its 
passage,"  and  that  proceedings  under  state  insolvency  laws  commenced 
"before  the  passage  of  this  act"  shall  be  saved,  it  is  held  that  its  opera-N 
tion  in  suspending  the  insolvency  laws  of  the  states,  and  depriving  the 
courts  of  jurisdiction  thereunder,  is  to  be  dated  from  the  day  of  its  ap- 
proval, July  1st,  and  not  from  November  1st,  the  day  when  petitions 
in  involuntary  cases  could  first  be  filed." 

It  is  also  held  under  the  present  statute,  as  it  was  under  the  law  of 
1867,41  that  the  statute  took  effect  from  the  date  of  its  approval,  rather 
than  from  the  date  when  proceedings  under  it  might  be  commenced,  as 
to  all  acts  done  in  fraud  of  the  purpose  of  the  statute,  such  as  the  giv- 
ing of  preferences  or  the  transfer  or  conveyance  of  property  in  fraud 
of  creditors,  or  the  commission  of  an  act  of  bankruptcy.**  Further,  it 
was  held  under  the  former  law  that,  for  the  purpose  of  dissolving  liens 
acquired  within  four  months  before  the  commencement  of  proceedings 
in  bankruptcy,  the  act  of  1867  was  to  be  considered  as  having  gone 
into  operation  on  the  day  of  its  passage,  although  the  right  to  file  pe- 
titions under  it  was  postponed  for  three  months  thereafter,**  and  the 
same  rule  will  apply  under  the  present  act: 

Where  the  endeavor  is  made  to  save  the  validity  of  a  transfer  or  mort- 
gage of  property  recorded  on  the  same  day  on  which  the  bankruptcy 
act  was  approved,  evidence  is  admissible  to  show  that  the  instrument  in 
question  was  actually  placed  on  the  record  several  hours  before  the 
President  approved  the  *Act  by  his  signature.**     But  in  the  absence  of 


*•  Martin  v.  Berry,  37  Cal.  208,  2  N.  and  not  a  dental  or  impairment  of  Uie 

B.  R.  629:    Day  v.  Bardwell,  97  Mass.  rights  of  suitors.     And  see  Parmenter 

246.  3  N.  B.  R.  455;  Chamberlain  v.  Per-  Mfg.  Co.  v.  Hamilton,  172  Mass.  178,  51 

kins,  51  N.  H.  336 ;   Augsbnry  v.  Cross-  N.  E.  529,  70  Am.  St.  Hep.  258. 

man.   10   Hun    (N.   T.)   3S9.      The   same  « Traders'     Bank     v.     Campbell,    14 

ruling  was  made  under  the  bankruptcy  Wall.  87.  8  N.  B.  R,  353;    In  re  Louis, 

act  Of  1841.     Larrahee  v.  Talbott,  5  Gill  3  Ben.  153.  2  N.  B.  R.  449,  Fed.  Cas.  No. 

(Md.)  426,  «  Am.  Dec.  637.  8,527;  Perry  t.  T^ngley,  1  N.  B.  B,  559, 

<»  In  re  Bruss-Bitter  Co.,  90  Fed.  651,  Fed.  Ons.  No.  11,006. 

1  Am.  Bankr.  Rep.  58.  holding  also  that  «  Leidlgh  Carriage  Co.  v.  Stengel.  95 

the  postponement  of  the  right  to  ffie  pe-  Fed.  «37,  37  C.  C.  A.  210,  2  Am.  Bankr. 

tltions  In  involuntary  cases  until  four  Rep.   383;    Blake,  Moffltt  &  Towne   v. 

months  after  the  passage  of  the  bank-  Francis- Valentine  Co.,  89  Fed.  691,  1  Am., 

mptcy  act  did  not  authorize  state  courts,  Bankr.  Rep:  372. 

In  the  interval,  to  take  Jurisdiction  of  «  Corner  v.  Miller  (Md.  Com.  Pleas)  1 

proceedings  begun  under  state  lnsolven-  N.  B.  R.  403. 

cy  laws  (on  the  ground  that  the  creditor  «*  In  re  Wynne,  Chase,  227,  4  N.  B.  R. 

woold  otherwise  be  without  a  remedy),  23,  Fed.  Cas.  No.  18,117. 
being  a  mere  regulation  of  procedure. 
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evidence  to  show  at  what  hour  on  the  first  day  of  July,  1898,  the  Presi- 
dent signed  his  approval  to  the  bankruptcy  act,  it  will  be  presumed 
to  have  taken  effect  from  the  earliest  moment  of  that  day ;  and  therefore, 
under  the  provision  that  "no  petition  for  involuntary  bankruptcy  shall 
be  filed  within  four  months  of  the  passage"  of  the  act,  such  a.  petition, 
filed  on  the  first  day  of  November,  1898,  was  not  premature.4* 

The  amendments  to  the  present  statute,  passed  respectively  on  Feb- 
ruary 5,  1903,  and  June  25,  1910,  are  not  retroactive  in  their  operation.** 

§  6.  Validity  of  State  Insolvency  Laws. — Insolvency  laws  may  be 
passed  by  the  several  states,  regulating  the  distribution  of  the  estates 
of  insolvent  debtors,  on  their  own  petition  or  on  compulsory  proceed- 
ings against  them,  and  authorizing  the  discharge  of  debtors  from  their 
obligations  and  liabilities  on  just  and  reasonable  terms,  and  the  same 
will  be  operative  in  the  absence  of  a  national  bankruptcy  law."  But 
these  state  laws  are  subject  to  three  important  limitations.  First,  they 
cannot  have  any  effective  operation  while  a  national  bankruptcy  law  is 
in  force,  except,  perhaps,  as  to  persons  or  cases  not  covered  by  the  fed- 
eral statute.  Whether  the  federal  law  is  enacted  before  or  after  the 
passage  of  the  state  law,  it  suspends  all  state  statutes  on  the  same  sub- 
ject so  long  as  it  continues  in  effect.  Second,  state  laws  of  this  kind 
cannot  apply  to  citizens  of  other  states  having  claims  against  the  deb t- 
'  or,  for  the  state  has  no  jurisdiction  over  them,  unless  they  voluntarily 
submit  their  claims  to  the  jurisdiction  and  agree  to  participate  in  the 
distribution  of  the  estate.  Third,  such  state  laws  cannot  apply  to  con- 
tracts entered  into  before  their  enactment,  for  that  would  impair  the 
obligation  of  such  contracts."  But  the  fact  that  the  .constitution  vests 
in  Congress  the  exclusive  power  to  enact  bankruptcy  laws  uniform 
throughout  the  United  States  does  not  deprive  the  states  of  authority  to 

«  Leldlgh  Carriage  Co.  t.  Stengel,  95  «  Botler  v.  Goreley,  148  U.  8.  303,  13 

Fed.  637,  37  C.  C.  A.  210,  2  Am.  Bankr.  Sup.  Ct.  84,  36  L.  Ed.  981. 

Rep.  883.  «  Ogden  v.  Saunders,  12  Wheat  213,  6 

"Holt  v.  Henley,  232  U.  S.  637,  34  I*  Ed.  606;  Baldwin  v.  Hale,  1  Wall. 
Sup.  Ct.  459,  58  I±  Ed.  767,  32  Am.  223, 17  L.  Ed.  631;  Oilman  v.  Lock  wood, 
Bankr.  Sep.  161;  In  re  Docker-Foster  4  Wall.  409,  18  L.  Ed.  432;  Brown  v. 
Co.,  123  Fed.  190,  10  Am.  Bankr.  Hep.  Smart,  145  U.  S.  454,  12  Sup.  Ct  958,  36 
584 ;  In  re  Gartman,  186  Fed.  349 ;  In  re  L.  Ed.  773 ;  Henipsted  v.  Bank,  78  Wis. 
Calhoun  Supply  Co.,  189  Fed.  537,  26  375,  47  N.  W.  627.  That  a  discharge  un- 
Am.  Bankr.  Hep.  528;  In  re  New  Am-  der  a  state  Insolvency  law  is  no  bar  to  an 
Bterdam  Motor  Co.,  180  Fed.  943,  24  action  by  a  citizen  of  another  state  who 
*  Am.  Bankr.  Rep.  757 ;  Breck  v.  Brew-  did  not  appear  or  take  part  In  the  lu- 
ster, 153  App.  Div.  800,  138  N.  Y.  Supp.  solvency  proceedings,  see  Newton  v. 
821.  But  compare  In  re  Farmers'  Co-  Hagerman,  22  Fed.  525;  Roberts  v.  Ath- 
operative  Co.,  202  Fed.  1008,  30  Am.  erton,  00  Vt  583,  15  AH.  150,. 0  Am.  St 
Bankr.  Rep.  190.  Rep.  133.  Compare  Orr  v.  IJsso,  33  La. 
Ann.  476. 
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make  and  enforce  insolvency  laws  until  Congress  acts.  "It  is  well  set- 
tled that  the  power  granted  to  Congress  by  the  constitution,  to  estab- 
lish uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United 
States,  does  not,  until  the  power  is  exercised  and  such  laws  are  put  into 
operation  by  Congress,  exclude  the  right  of  the  states  to  pass  similar 
laws ;  and  that  the  operation  of  state  insolvency  laws  is  therefore  super- 
seded and  suspended,  so  far,  at  least,  as  the  two  are  applicable  to  the 
same  persons,  as  soon  as  a  national  bankruptcy  law  has  taken  effect, 
and  not  before."  ** 

§  7.  State  Insolvency  Laws  Suspended  by  National  Bankruptcy 
Law, — It  is  well  settled  by  a  multitude  of  incontestible  authorities  that 
the  passage  of  a  national  bankruptcy  law  by  Congress  renders  it  the 
supreme  law  of  the  land,  binding  alike  upon  state  and  federal  tribunals. 
All  state  insolvency  laws  in  force  at  the  time  must  yield  to  it,  and  can 
no  longer  operate  upon  persons  or  cases  within  the  purview  of  the 
federal  statute.  The  latter  does  not,  indeed,  repeal  or  destroy  the  state 
laws  on  the  same  subject,  but  it  supersedes  them  and  suspends  their 
operation  for  the  time  being.*0     Territories  are  included  in  this  rule; 


*•  Day  v.  Bardwell,  97  Mass.  246.  3  N. 
B.  R.  455.  See  also  Pettlt  v.  Seaman,  2 
Boot  (Conn.)  178;  Pugh  v.  Bussel,  2 
Blaekf .  (Ind.)  304. 

•»  Sturges  ».  Crown insht eld,  4  Wheat. 
122,  4  L.  Ed.  529;  Ogden  v.  Saunders, 
12  Wheat.  213,  6  L  Ed.  606;  Baldwin  v. 
Hale,  1  Wall.  223,  17  L.  Ed.  631;  In  re 
Brum  0>-  C.)  262  Fed.  527,  45  Am. 
Bankr.  Rep.  74;  In  re  Pickens  Mfg.  Co., 
158  Fed.  894,  20  Am.  Bankr.  Bep.  202; 
In  re  F.  A.  Hall  Co.,  121  Fed.  092,  10 
Am.  Bankr.  Rep.  88;  Carting  v.  Sey- 
mour Lumber  Co.,  113  Fed.  483,  51  C.  O. 
A.  1,  8  Am.  Bankr.  Rep.  29 ;  In  re  Curtis, 
94  Fed.  630,  36  C.  C.  A.  430,  2  Am. 
Bankr.  Rep.  226;  Torrens  v.  Hammond, 
10  Fed.  900;  In  re  Smith,  92  Fed.  135, 
2  Am.  Bankr.  Rep.  9:  In  re  John  A. 
Btberidge  Furniture  Co.,  92  Fed.  329, 
1  Am.  Bankr.  Rep.  112;  In  re  Bruss- 
Ritter  Co.,  90  Fed.  651,  1  Am.  Bankr. 
Rep.  58;  In  re  Richard,  94  Fed.  633,  2 
Am.  Bankr.  Rep.  506;  In  re  Langley,  1 
N.  B.  R,  659,  Fed.  Cas.  No.  11,006;  In 
re  Mallory,  1  Sawy.  88,  6  N.  B.  R,  22, 
Fed.  Cas.  No.  8.991 ;  In  re  Atkinson,  7 
N.  B.  R.  143,  8  Plttsb.  423,  Fed.  Cas.  No. 
606;.  In  re  Temple,  6  Sawy.  77,  Fed. 
Cas.  No.  13,820:  Ex  parte  Fames,  2 
Story.  822,  Fed.  Caa.  No.  4,237;  In  re 
Barrow.-  1  N.  B.  B.  481,  Fed.  Cas.  No. 


1,057;  In  re  Bunster,  5  Ben.  242,  5  N.  B. 
R.  82;  Fed.  Cas.  No.  2,136;  In  re  Mer- 
chants' Ins.  Co„  3  Blss.  162,  6  N.  B.  R. 
43,  Fed.  Cas.  No.  9,441 ;  In  re  Independ- 
ent Ins.  Co.,  Holmes,  103,  6  N.  B.  R.  260, 
Fed.  Cas.  No.  7,017;  In  re  Safe-Deposit 
&  Sav.  Inst.,  7  N.  B.  B,  392,  Fed.  Cas. 
No.  12,211;  Freelander  v.  Holloman,  9 
N.  B.  R.  331,  Fed.  Cas.  No.  6,081 ;  In  re 
Green  Pond  B,  Co.,  13  N.  B.  R.  118,  Fed. 
Cas.  No.  5,788;  Capital  Lumber  Co.  v. 
Saunders,  26  Idaho,  408,  143  Pae.  1178; 
Harbaugh  v.  Costello,  184  III.  110,  66  N. 
B.  363,  76  Am.  St.  Rep.  147;  First  Nat. 
Bank  v.  Ware,  95  Me.  388,  50  Atl.  24 : 
Parmenter  Mfg.  Co.  v.  Hamilton,  172 
Mass.  178,  51  N.  E.  629,  70  Am.  St.  Rep. 
258;  Foley-Bean  Lumber  Co.  v.  Saw- 
yer, 76  Minn.  118,  78  N.  W.  1038;  Ar- 
mour Packing  Co.  v.  Brown,  76  Minn. 
465,  79  N.  W.  622;  E.  C.  Wescott  Co.  v. 
Berry,  69  N.  H.  506,  46  Atl.  352 ;  Potts 
v.  Smith  Mfg.  Co.,  25  Pa.  Super.  Ct  206; 
Hickman  v.  Pariin-Orendorf  Co.,  88  Ark. 
519,  116  S.  W.  371;  Rosenfeld  v.  Sieg- 
frted(  91  Mo.  App.  169;  Mauran.  v. 
Crown  Carpet  Lining  Co.,  23.  R,  I.  324, 
50  Atl.  331;  Hoover  v.  Ober,  42  Pa. 
Super.  Ot.  308;  Martin  v.  Berry,  87 
Cal.  208;  Barber  v.  Bodgers,  71  Pa. 
St  862;  Hudson  v.  Blgham,  12  Helsk. 
(Tenn.)  68,  8  N.  B.  R.  494;    Rowe  t. 
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and  under  the  Organic  Act  for  Porto  Rico,  declaring  that  federal  stat- 
utes not  locally  inapplicable  shall  be  effective  in  Porto  Rico,  local  laws 
relating  to  the  distribution  of  insolvent  estates  are  unavailing,  in  so 
far  as  the  matter  is  governed  by  the  Bankruptcy  Act,  and  those  pro- 
visions which  are  contrary  to  that  act  are  of  no  effect."1  The  reason 
for  this  rule  is  found  in  the  inevitable  conflict  between  two  statutes  af- 
fecting, for  similar  purposes,  the  same  subject-matter,  the  same  prop- 
erty, the  same  rights,  and  the  same  persons.  Since  they  could  not 
subsist  together  without  direct  and  positive  collision,  the  federal  en- 
actment must  prevail ;  for  a  valid  act  of  Congress  is  declared  by  the  con- 
stitution to  be  the  "supreme  law  of  the  land." 

We  have  said  that  the  bankruptcy  act,  while  it  suspends  the  opera- 
tion of  state  insolvency  laws,  does  not  repeal  or  destroy  them.  Several 
important  consequences  follow  from  this  doctrine.  In  the  first  place, 
no  legislation  by  the  state  is  necessary  to  put  its  insolvency  law  into 
abeyance  during  the  life  of  the  bankruptcy  act,  or  to  justify  its  courts  in 
refusing  to  take  jurisdiction  of  cases  under  such  law;  the  suspension  is 
accomplished  by  the  mere  supremacy  of  the  act  of  Congress  and  its 
paramount  authority.  Secondly,  a  state  insolvency  law  which  was'  in 
force  at  the  time  a  national  bankruptcy  law  was  passed,  or  which  has 
been  enacted  during  the  time  the  latter  continues  effective,  is  revived  by 
the  repeal  of  the  federal  statute,  and  at  once  resumes  all  its  original 
force  and  operation,  and  this  without  any  new  legislation  by  the  state. 
In  other  words,  there  is  no  necessity  of  re-enacting  a  state  insolvency 
law ;  it  did  not  cease  to  be  a  law  of  the  state ;  and  the  repeal  of  the 
bankruptcy  act  suffices  to  remove  the  bar  to  its  enforcement**    Nor  does 


Page,  54  N.  H.  190,  13  N.  B.  R.  366;  In 
re  McKee  (Ky.>  1  Nat  Bankr.  News, 
139;  Id  re  Reynolds,  8  R.  I.  483,  9  N. 
B.  R.  50,  5  Am.  Hop.  615 ;  Lavender  V. 
Gosnell.  43  Md.  153,  12  N.  B.  R.  282; 
Steelman  v.  Matrix,  36  N.  J.  Law,  344 ; 
FIsk  v.  Montgomery,  21  Ua.  Ana.  446; 
Van  Nostrand  v.  Carr,  30  Md.  128; 
Boese  v.  Locke,  53  How.  Prae.  (N.  X.) 
148;  Commonwealtn  r.  O'Hara,  6  Pbila. 
(Pa.)  402.  Contra,  In  re.  Scholtz,  106 
Fed.  834,  6  Am.  Banfer.  Rep.  782. 

« In  re  VldaL  233  Fed.  733,  147  a  O. 
A.  499.  36  Am.  Bankr.  Rep.  783. 

"  Butler  v.  Goreley,  146  U.  a.  303,  13 
Snp.  Ot  84,  86  L.  Ed.  981 ;  Tim  v.  Car- 
rtere,  117  U.  S.  201,  6  Sup.  Ct.  565,  29 
L.  Ed.  855;  In  re  Wright,  95  Fed.  807, 
2  Am.  Bankr.  Rep.  592;  Lothrop  v. 
Highland  Foundry  Co.,  128  Mass.  120; 
Ward  v.  Proctor,  7  Mete.  (Mass.)  318,  39 


Am.  Dec.  782;  Lavender  v.  Gosnell,  43 
Md.  153.  12  N.  B.  R.  282;  Orr  v.  Usso, 
33  La.  Aim.  476.  In  some  of  the  earlier 
cases  there  was  a  disposition  to  regard 
the  effect  of  a  national  bankruptcy  law 
upon  state  Insolvency  laws  as  that  of  an 
actual  repeal.  See  Adams  v.  Storey,  1 
Paine,  79,  Fed.  Cas.  No.  66.  In  Meeklns 
v.  Creditors,  19  La.  Ann.  497,  3  N.  B.  R. 
511,  it  was  said  that  the  effect  of  the 
enactment  of  a  baukruptcy  law  was  to 
"repeal"  the  insolvency  law  of  the  state ; 
and  that  this  doctrine  had  been  recog- 
nized by  the  legislature  of  Louisiana, 
which  passed  an  act  in  1843  to  "revive" 
the  insolvency  law  of  the  state,  appar- 
ently considering  that,  when  the  federal 
bankruptcy  act  of  1841  was  repealed,  il 
was  necessary  to  revive  the  state  law  bv 
re-enactment  But  as  early  as  the  case 
of  Sturges  v.  Crownlnsbield,  4  Wheat. 
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the  legislation  of  Congress  annul  that  of  the  state  in  any  such  sense 
that  the  state  law  may  not  be  amended  without  re-enactment  after  its 
operation  is  revived  by  the  repeal  of  the  national  law.  So  also,  where 
the  court  of  bankruptcy  refuses  to  grant  a  discharge  to  a  bankrupt 
before  it,  his  creditors,  after  the  repeal  of  the  bankruptcy  law,  may 
take  proceedings  against  him  under  the  state  insolvency  law  and  prove 
their  claims  against  his  estate.83  And  again,  a  state  insolvency  law, 
suspended  during  the  operation  of*  a  national  bankruptcy  law  and  re- 
vived by  its  repeal,  may  take  cognizance  of  all  acts  within  its  provisions 
done  while  it  was  so  suspended,  and  will  apply  to  contracts  made  dur- 
ing.that  time."  Moreover,  it  is.  competent  for  a  state  legislature  to 
enact,  amend,  or  repeal  a  state  insolvency  law  while  the  bankruptcy 
act  is  in  force.  A  state  law  of  this  character,  passed  while  the  federal 
act  is  operative,  will  not  come  into  effect  at  once,  but  this  does  not  make 
it  void  ab  initio.  The  legislature  has  the  power  to  make  the  time  when 
its  enactment  shall  take  effect  depend  upon  the  happening  of  some 
future  event.  This  event  being  the  repeal  of  the  bankruptcy  law,  the 
postponement  of  the  efficiency  of  the  state  law  until  it  occurs  may  be 
implied,  and  until  that  time  the  insolvency  law  will  remain  in  abey- , 
ance.M 

§  8.  Same;  What  State  Laws  Affected. — In  connection  with  the 
question  of  the  validity  of  national  bankruptcy  laws  and  of  the  insol- 
vency laws  of  the  several  states,  and  the  effect  of  the  one  upon  the 
other,  numerous  attempts  have  been  made   (but  without  any  marked 


122, 196.  4  L.  Ed.  529,  Chief  Justice  Mar- 
shall had  said:  "It  has  been  said  that 
Congress  has  exercised  this  power,  and 
by  doing  bo  has  extinguished  the  power 
of  the  states,  which  cannot  be  revived 
by  the  repeal  of  the  law  of  Congress. 
We  do  not  think  so.  If  the  right  of  the 
states  to  pass  a  bankrupt  law  Is  not  tak- 
en away  by  the  mere  grant  of  that  power 
to  Congress,  It.  cannot  be  extinguished — 
it  can  only  be  suspended — by  the  enact- 
ment of  a  general  bankrupt  law.  The 
repeal  of  that  law  cannot,  it  Is  true, 
confer  the  power  on  the  states,  but  it 
removes  a  disability  to  its  exercise 
which  was  created  by  the  act  of  Con- 
gress." 

«« Torrens  v.  Hammond,  4  Hughes, 
596,  10  Fed.  900:  Fisher  v.  Currier,  7 
Mete.  (Mass.)  424. 

»« Palmer  v.  Hlxon,  74  Me.  447.  A 
conveyance  by  way  of  preference,  made 
Blk.Bkb.(3d  Ed.)— 2 


by  an  insolvent  debtor,  in  contravention 
of  the  provisions  of  the  insolvency  law 
of  the  state,  while  the  federal  bankrupt- 
cy act  Is  In  force,  is  a  sufficient  cause 
for  instituting  proceedings  in  insolvency 
against  the  debtor  after  the  repeal  of 
the  bankruptcy  act  Lothrop  v.  High- 
land Foundry  Co.,  128  Mass.  120. 

"Tua  v.  Carriere,  117  U.  8.  201,  fl 
Sup.  Ct.  565,  29 1*  Ed.  855 ;  In  re  Wright 
95  Fed.  807,  2  Am.  Bankr.  Rep.  592; 
Damon's  Appeal,  70  Me.  153;  Boedefeld 
v.  Reed,  55  Cal.  299;  Lewis  v.  County 
Clerk.  55  Cal.  604;  Seattle  Coal  Co.  v. 
Thomas,  57  Cal.  197;  In  re  Peckham's 
Assigned  Estate,  35  Pa.  Super.  Ct  330. 

••  In  the  ease  of  Adams  v.  Storey,  1 
Paine,  79  Fed.  Cas.  No.  66,  will  be  found 
a  detailed  discussion  of  the  nature  of 
bankruptcy  and  insolvency  laws  and  the 
differences  between  them,  aid  the  con- 
stitutional power  of  the  states  with  ref- 


v  Google 


§    8  LAW  OF  BANKRUPTCY  18 

success)  to  draw  a  sharp  line  of  distinction  between  a  bankruptcy  law, 
properly  so  called,  and  an  insolvency  law.**  But  in  truth,  as  regards  the 
matter  under  discussion,  the  question  is  not  whether  a  particular  law 
of  a  state  is  a  "bankruptcy"  law  or  an  "insolvency"  law,  but  whether 
the  statute,  without  regard  to  its  being  called  by  one  or  the  other  of 
those  names,  or  by  neither  of  them,  is  incompatible  with  the  effective 
administration  of  the  national  bankruptcy  act,  by  invading  the  special 
field  which  the  latter  covers,  or  by  usurping  for  the  courts  of  the  state 
the  exclusive  province  of  the  bankruptcy  courts  to  collect  and  distribute 
the  assets  of  an  insolvent  debtor  who  is  amenable  to  the  act  of  Con- 
gress. For  example,  the  test  of  the  validity  of  proceedings  under  a  state 
law  does  not  lie  in  the  question  whether  or  not  it  purports  to  release 
the  insolvent  from  his  obligations.  "In  so  far  as  a  state  law  attempts 
to  administer  on  the  effects  of  an  insolvent  debtor  and  distribute  them 
among  creditors,  it  is  to  all  intents  and  purposes  an  insolvent  law,  al- 
though it  may  not  authorize  a  discharge  of  the  debtor  from  further 
liability." "  Thus,  a  statute  of  Georgia  which  provides  for  the  dis- 
tribution of  the  assets  of  insolvents,  is  held  to  be  in  effect  a  bankruptcy 
law,  and  as  such  suspended  by  the  act  of  Congress,  although  it  only 
authorizes  the  chancellor  to  recommend  to  the  creditors  of  the  defend- 
ant that  they  should  release  him  from  further  liability.*"  This  distinc- 
tion is  further  brought  out  by  a  consideration  of  the  statute  law  of 
Louisiana  with  reference  to  "respite  proceedings"  and  the  "cessio  bonor- 
um."  Under  these  statutes,  where  a  debtor  believes  himself  to  be 
solvent  or  able  to  recover  his  solvency,  he  may  ask  a  respite  (or  general 
extension  of  time  for  payment  of  his  debts),  and  thereupon  pending  pro- 
ceedings against  him  may  be  stayed  and  a  meeting  of  his  creditors  con- 
yoked  to  vote  on  the  question  of  accepting  his  proposition  and  grant- 
ing the  respite.  -If  their  action  is  affirmative,  the  proceedings  are  not  in 
the  nature  of  insolvency  proceedings,  and  there  is  no  conflict  with  the 
bankruptcy  law.  But  if  they  reject  the  debtor's  proposals  and  vote 
for  the  appointment  of  a  syndic  (or  trustee)  to  collect  and  administer 

erence  to  the  enactment  of  such  laws,  ent  act  of  Congress)  embodies  provisions 
But  In  fact,  as  pointed  out  In  Martin  v.  for  both  voluntary  and  Involuntary  pro- 
Berry,  37  Oal.  208,  2  N.  B.  R.  629,  the  ceedings  Is  in  effect  both  a  bankruptcy 
only  substantial  difference  between  a  law  and  an  Insolvency  law. 
bankruptcy  law  and  an  insolvency  law  lr  In  re  Merchants'  Ins.  Co.,  3  Bias, 
lies  In  the  circumstance  that  the  former  162,  6  N.  B.  R.  43.  Fed.  Cas.  No.  9,441. 
affords  relief  upon  the  application  of  Compare  Ex  parte  Rank,  Crabbe,  493. 
the  creditor,  and  the  latter  upon  the  ap-  Fed.  Cas.  No.  11,566.  And  see.  contra, 
plication  of  the  debtor.  In  the  general  Grewie  v.  Rice,  32  Idaho,  504,  186  Pac. 
character  of  the  remedy,  there  is  no  dtf-  249. 

f erence,    however   much   the   modes   in  ■* s  Carling   v.    Seymour   Lumber    Co., 

which  the  remedy  may  be  administered  113  Fed.  4S3.  51  C.  C.  A.  1,  8  Am.  Bankr. 

may  vary.    An  act  which  (like  the  pres-  Rep.  29. 
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his  property  under  the  state  insolvency  law,  this  is  incompatible  with 
the  bankruptcy' law,  and  the  state  law  in  such  a  case  must  give  way.8* 
In  regard  to  the  winding-up  of  insolvent  corporations,  there  has  been 
some  hesitation  and  some  difference  of  opinion.  But  the  rule  has  been 
finally  settled  by  the  Supreme  Court  of  the  United  States,  substan- 
tially as  follows :  The  bankruptcy  act  does  not  interfere  with  the  gen- 
eral equity  powers  of  state  courts  to  appoint  receivers  for  corporations 
in  that  condition,  nor  does  it  actually  suspend  the  operation  of  a  state 
statute  authorizing  the  appointment  of  receivers  in  such  circumstances. 
But  the  nomination  of  a  receiver  "on  the  ground  of  insolvency"  consti- 
tutes an  act  of  bankruptcy,*0  and  gives  to  creditors  the  opportunity  of 
filing  a  petition  in  the  proper  federal  courj.  And  when  proceedings 
begun  under  the  state  statute  take  the  form  of  proceedings  to  dissolve 
the  corporation  or  forfeit  its  charter,  and  to  wind  up  its  affairs  and  dis- 
tribute its  assets,  then  the  attempt  is  made  to  cover  the  same  ground 
and  administer  the  same  relief  that  would  be  obtained  under  the  bank- 
ruptcy law.  That  this  would  be  enough  by  itself  to  terminate  the 
jurisdiction  of  the  state  court  and  make  its  further  proceedings  void 
has  not  been  authoritatively  decided.  But  it  is  settled  that  if  a  pro- 
ceeding in  bankruptcy  against  the  corporation  is  thereupon  commenced, 
in  the  proper  federal  court  and  on  a  proper  petition,  this  will  displace 
the  proceedings  in  the  state  court  and  put  an  end  to  its  jurisdiction. 
"The  operation  of  the  bankruptcy  laws  of  the  United  States  cannot  be 
defeated  by  insolvent  commercial  corporations  applying  to  be  wound 
up  under  state  statutes.  The  bankruptcy  law  is  paramount,  and  the 
jurisdiction  of  the  federal  courts  in  bankruptcy,  when  properly  invoked, 
m  th'e  administration  of  the  affairs  of  insolvent  persons  and  corpora- 
tions, is  essentially  exclusive."  n  It  follows  also  that  the  persons  whom 
the  state  court  has  placed  in  charge  of  the  corporation  for  the  pur- 
pose of  winding  it  up,  whether  called  receivers,  commissioners,- h'qui- 

"  Duffy  v.  His  Creditors.  122  La.  600,  No.  2,694;    French  v.  O'Brien,  62  Ho*. 

48  South.  120,  construing  La.  Civ.  Code,  Prac.  <N.  T.)  384;    Barber  v.  Interna- 

art.  3008.  Honnl  Co.,  73  Conn.  537,  48  Atl.  758; 

«•  Bankruptcy  Act  1808,  f  3a,  clause  4,  Moody  v.  Port  Clyde  Development  Co., 

aa  amended  by  Act  Congress  Feb.  6, 1903,  102  Me.  365,  G6  Atl.  967 ;  Watson  v.  Citi- 

32  Stat.  707.  •  Bens'   Sav.   Bank,  6  Rich.   (S.  C.)   159 ; 

«'  In  re  Watts,  190  D.  S.  1,  23  Sup.  CL  State  t.  Superior  Court  of  King  County, 

718,  47  U  Ed.  933,  10  Am.  Bankr.  Rep.  20  Wash.  646,  66  Pae.  35.  45  L.  R.  A.  177 ; 

113.     And  see  In  re  Standard  Fuller's  In  re  Weedman  Stave  Co.,  199  Fed.  »4&    - 

Earth  Co.,  186  Fed.  578,  26  Am.  Bankr.  20  Am.   Bankr.   Rep.  460;    Continental 

Rep.  862 ;    In  re  Standard  Cordage  Co.,  Building  &  Loan  Ass'n  v.  Superior  Court, 

184  Fed.  156,  80  Am.  Bankr.  Rep.  448;  "183  Cal.  570,  126  Pac.  476;  Lyon  t.  Rus- 

In  re  Storck  Lumber  Co.,  114  Fed.  360,  sell,  41  App.  D.  O.  554;    Carter,  Carter 

S  Am,  Bankr.  Rep.  86;  Chandler  v.  Sid-  &  Meigs  Co.  r.  Stewart  Drug  Co.,  115 

die,  3  Dili,  477, 10  N.  B.  R.  236,  Fed.  Cas.  Me.  289,  98  Atl.  600. 
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da  tor  a,  or  by  any  other  name,  cannot  successfully  oppose  its  adjudi- 
cation in  bankruptcy  on  the  ground  of  the  pending  proceedings  in  the 
state  court;  and  indeed,  if  the  state  law  is  to  be  regarded  as  an  insol- 
vency law,  their  appointment  must  be  treated  as  void  by  the  bankruptcy 
court,  and  they  have  no  standing  in  the  latter  court  to  be  heard  on  the 
petition  for  adjudication  in  bankruptcy." 

Further,  to  determine  the  jurisdiction  of  a  state  court  in  all  such 
cases,  the  real  object  of  the  proceeding  must  be  regarded,  rather  than 
its  mere  form.  Thus,  there  is  nothing  in  the  bankruptcy  act  to  prevent 
a  mortgage  creditor  from  foreclosing  his  security,  supposing  that  it  is 
not  impeachable  as  a  preference  or  as  given  in  fraud  of  other  creditors ; 
and  clearly  also  he  has  the  right  to  ask  for  the  appointment  of  a  re- 
ceiver on  alleging  the  inadequacy  of  the  security  and  the  insolvency  of 
the  mortgagor.  Hence,  where  the  main  purpose  of  a  suit  is  to  fore- 
close a  mortgage,  and  there  is  also  an  incidental  prayer  for  relief  appro- 
priate to  insolvency  proceedings,  a  receiver's  possession  thereunder  will 
not  be  affected  by  a  subsequent  adjudication  in  bankruptcy.  But  on 
the  other  hand,  where  the  main  purpose  is  to  obtain  relief  appropriate 
only  in  insolvency  proceedings,  the  fact  that  a  mortgage  may  be  fore- 
closed as  an  incident  thereto  will  not  save  the  case  from  the  nullifying 
effect  of  bankruptcy  proceedings  on  pending  insolvency  proceedings." 

But  a  state  law  which  merely  protects  the  person  of  a  debtor  from 
imprisonment,  without  affecting  the  debt  or  contract  or  the  other  means 
for  its  enforcement,  or  which  provides  only  for  the  release  of  poor 
debtors  arrested  on  civil  process,  is  not  of  such  a  nature  as  to  be  sus- 
pended by  the*  bankruptcy  law.*4  And  of  course  the  latter  act  does 
not  affect  the  general  laws  of  the  states  providing  for  the  settlement  of 
the  estates  of  insolvent  persons  deceased.**  Nor,  it  is  said,  does  the 
bankruptcy  law  suspend  a  state  law  enabling  a  creditor  to  prevent  the 
departure  of  his  debtor  from  the  state,**  or  one  which  authorizes  the 
arrest  and  imprisonment  of  a  judgment  debtor  on  a  showing  that  he  is 
arbout  to  remove  or  has  concealed  property  with  intent  to  defraud  his 
creditors,  although  it  also  provides  that  he  may  be  released  on  giving 
bond  to  apply  for  the  benefit  of  the  state  insolvency  law  and  comply 
with  its  requirements.*7    And  a  statute  designed  to  prevent  debtors,  in 

s«  ThornMll  v.  Bank  of  Louisiana,  1  Fed.  Cas.  No.  13,094;    Ex  parte  Jacobs, 

Woods,  1,  SN.B.E.  367,  Fed.  Cas.  No.  12  Abb.  Prac.  (N.  T.)  N.  S.  273;  Jordan 

13,992.    And  see  In  re  Salmon  &  Salmon,  t.  Hall,  9  R.  I.  220, 11  Am.  Rep.  245. 

143  Fed.  395, 16  Am.  Bankr..Rep.  122.  ••  Hawkins  v.  Learned,  54  N.  H,  338. 

«  Merry  v.  Jones,  119  Oa.  043,  48  8.  ••  Gottschalk  v.   Meyer,  28  La.  Ann. 

H.  861.    And  see  Virgin  la -Carolina  Chem-  885. 

leal  Co.  v.  Rylee,  139  Ga.  689,  78  S.  E.  27.  «  Ejc  parte  Crawford,  164  Fed.  769. 

•»  SulHvan  T.  HeUkell,   Crabbe,  525,  88  C.  C.  A.  474, 18  Am.  Bankr.  Rep.  618. 
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contemplation  of  insolvency,  from  giving  preferences  to  favored  credi- 
tors, is  not  a  bankruptcy  law  and  is  not  suspended  by  the  act  of  Con- 
gress.™ So  also  of  a  statute  which  confers  on  resident  creditors  pri- 
ority in  the  distribution  of  the  assets  of  foreign  corporations  doing  busi- 
ness within  the  state.*"  And  the  opinion  has  been  expressed  that  an  ac- 
tion brought  by  a  receiver  in  proceedings  supplementary  to  execution  is 
not  a  proceeding  commenced  under  a  state  insolvency  law,  within  the 
meaning  of  the  saving  clause  of  the  bankruptcy  act  regarding  such 
proceedings  pending  at  the  time  of  its  taking  effect.70 

§  9.  Same;  Cases  Not  Covered  by  Bankruptcy  Law. — While  the 
state  insolvency  laws  are  suspended  by  the  enactment  and  administra- 
tion of  a  national  bankruptcy  law,  as  to  all  matters  and  cases  coming 
within  the  purview  of  the  latter,  it  does  not  necessarily  follow  that  they 
are  wholly  annulled.  On  the  contrary,  they  remain  operative  within  a 
limited  range.  The  federal  statute  provides  only  for  particular  cases, 
and  the  state  laws  are  suspended  only  in  so  far  as  they  conflict  with 
the  act  of  Congress.  But  as  to  any  cases  not  covered  by  the  bankruptcy 
law,  Or  expressly  or  impliedly  omitted  from  its  operation,  it  may  be  pre- 
sumed that  Congress  did  not  intend  to  interfere  with  the  laws  of  the  sev- 
eral states,  and  they  may  therefore  still  be  put  into  effect.11  For  exam- 
ple, the  present  bankruptcy  law,  in  its  original  form  and  until  the  amend- 
ment of  1910,  made  no  provision  for  the  voluntary  bankruptcy  of  cor- 
porations, but  expressly  excluded  them  from  taking  the  benefit  of  the 
act  in  that  form.  Hence  it  was  held  that  the  act  did  not  preclude  a 
state  court  from  taking  jurisdiction  of  a  stockholder's  suit  for  the  ap- 
pointment of  a  receiver  and  for  winding  up  the  affairs  of  the  corporation, 
at  least  in  the  absence  of  proceedings  in  involuntary  bankruptcy  begun 
by  creditors."  Again,  the  compulsory  features  of  the  present  act  are 
not  applicable  to  all  classes  of  corporations,  but  only  (under  the  amend- 

«»  Stellwagen  t.  Clum,'  245  U.  S.  806,  Bankr.  Kep.  496;  In  re  Reynolds,  8  R.  I. 

88  Sup.  Ct.  215,  62  I*  Ed.  507,  41  Am.  485,  9  N.  B.  R.  50,  5  Am!  Rep.  615;  Sing- 

Bankr.  Rep.  1;  Irwin  v.  Maple,  252  Fed.  er  v.  National  Bedstead  Mfg.  Go.,  65  N. 

10,    164   C.   C.    A.    122,   41   Am.    Bankr.  J.  Eq.  290,  55  Atl.  868 ;   Appeal  of  (leery, 

Rep.   532;    Grunsfeld  Broa.  v.   Brown-  43  Conn.  289,  21  Am.  Rep.  653;  Pitcher 

nell,  12  New  Mex.  192,  76  Pat  310.  v.  Standlsb,  90  Conn.  601,  98  Atl.  93,  L. 

«  In  re  Standard  Oak  Veneer  Co.,  173  R"   A"  I817A-  105  •    **"(*   ▼■   Bussel,  2 

Fed.  103,  22  Am.  Bankr.  Rep.  883.  Black*  and.)  394 ;    Flsk  v.  Montgomery, 

,  xt  x    t,     ,      «  21  La.  Ann.  446;    Simpson  t.  Ctty  Sav. 

«  m  re  Meyers.  1  Nat  Bankr.  News,  b^  ^  N  H   m_  15  N  B   R  ^  ^ 

293,  per  Hotchkiss,  Referee.  ^  Rop  4Q1.    steelman  T_  j^^  ^ 

ii  Johnson  v.  Crawford,  154  Fed.  761,  N.  3.  Law,  344. 

18  Am.  Bankr.  Rep.  608;  In  re  Wilming-  «  Roberts   Cotton    Oil   Co.    v.   F.   E. 

ton  Hosiery  Co.,  120  Fed.  180,  9  Am.  Morse  &  Co.,  97  Ark.  513.  135  S.  W.  334; 

Bankr.  Rep.  581 ;  In  re  Worcester  Coun-  Keystone  Driller  Co.  v.  Superior  Court  of 

ty,  102  Fed.  808.  42  C.  C.  A.  mi,  4  Am.  San  Francisco,  338  Cal.  738,  72  Pac.  398. 
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ment  of  1910)  to  "any  moneyed,  business,  or  commercial  corporation, 
except  a  municipal,  railroad,  insurance,  or  banking  corporation."  Hence 
if  proceedings  under  a  state  insolvency  law,  or  under  a  law  for  the  wind- 
ing up  of  insolvent  corporations,  are  commenced  against  a  corporation 
which  is  not  amenable  to  the  bankruptcy  law,  but  which  is  within  the 
terms  of  the  state  law,  it  is  difficult  to  see  on  what  grounds  they  are  to 
be  held  invalid,  for  there  is  no  possibility  of  conflict  between  the  two 
statutes.  And  in  effect  it  is  held  that  the  states  are  left  free  to  deal  in 
their  own  courts  with  those  classes  of'  corporations  which  are  expressly 
excepted  from  the  operation  of  the  bankruptcy  law  or  which  do  not 
■come  within  its  general  terms.'*  This  would  apply  not  only  to  railroads, 
insurance  companies,  and  incorporated  banks  and  savings  institutions, 
but  also  to  educational,  charitable,  benevolent,  and  religious  corpora- 
tions, and  to  any  others  coming  within  the  terms  of  the  state  statute 
but  not  included  in  the  class  of  "moneyed,  business,  or  commercial  cor- 
porations." Again,  the  act  of  Congress  forbids  the  institution  of  in- 
voluntary proceedings  against  "a  wage  earner  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil."  As  to  such  persons,  there- 
fore, the  insolvency  law  of  the  state  is  not  suspended,  but  may  be  put 
into  effective  operation,  if  they  come  within  its  terms."  Again,  the 
bankruptcy  act  authorizes  proceedings  in  involuntary  bankruptcy  against 
a  debtor  only  in  case  he  owes  debts  to  the  amount  of  $1,000  or  over. 
But  if  the  state  insolvency  law  permitted  compulsory  proceedings 
against  a  person  whose  debts  amounted  to  less  than  that  sum  (so  that 
he  would  not  at  all  be  subject  to  the  federal  law,  unless  he  chose  volun- 
tarily to  apply  for  its  benefits),  it  would  certainly  appear  that  the  state 
law  might  be  put  in  force  in  such  a  case;  and  it  is  generally  so  held.7* 
Further,  it  is  held  that  the  act  of  Congress  does  not  suspend  state  in- 
solvency laws  so  far  as  concerns  debts  and  claims  of  a  nature  not  to  be 
dischargeable  in  bankruptcy.™    This  is  illustrated  by  a  case  in  Pennsyl- 

"  State  Nat.  Bank  v.  Syndicate  Co.  of  v.  Jackson,  34  Pa.  Super.  Ct.  31;    In  re 

Eureka  Springs,  178  Fed.  359;    Dllle  v.  Rittenhouse's  Insolvent  Estate,  30  Pa. 

People,    118   111.    App.   420;    Rogers   v.  Super.  Ct.  468;    Liice  v.  Smith,  34  R.  I. 

Boston  Club,  205  Mass.  2S1,  91  N.  E.  321,  1,  82  Atl.  268;    Pitcher  r.  Standisb,  90 

28  L.  B.  A.  (N.  S.)  743 ;   R,  H.  Herron  Conn.  601,  98  Atl.  93,  L.  R.  A.  1917A,  105; 

Co.  v.  Superior  Court  of  San  Franciso,  RockvIUe  Nat.  Bank  v.  Latham,  88  Conn. 

136  Cal.  279,  68  Pac.  814,  89  Am.  St.  Rep,  ™,  89  Atl.  1117. 

124 :    Simpson  v.  City  Sav.  Bank,  66  N.  *•  Appeal  of  Shepardson,  36  Conn.  23 ; 

H.  466,  15  N.  B.  R.  385,  22  Am.  Rep.  491.  Corner  v.  Miller  (Md.)  1  N.  B.  R.  403. 

'«  Old  Town  Bank  v.  McCormlck,  96  Contra,  Littlefleld  v.  Gay,  96  Me.  422,  52 

Md.  341,  53  Atl.  934,  60  L.  K.  A.  577,  94  Atl.  925. 

Am.  St.  Rep.  577;    Hoover  v.  Ober,  42  "  Johnson  v.  Crawford,  164  Fed.  761, 

Pa.  Super.  Ct.  308 ;    Citizens'  Nat.  Bank  766, 18  Am.  Bankr.  Rep.  60S,  citing  SchI- 

v.  Gass,  29  Pa.  Super.  Ct  125;    Miller  ly  v.  Klrkpatrlck,  79  Pa.  St.  324,  21  Am. 
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vama,  where  a  debtor  had  gone  through  bankruptcy  and  obtained  his 
discharge.  Afterwards  he  was  taken  on  a  ca.  sa.  from  a  state  court, 
issuing  on  a  debt  contracted  in  actual  fraud,  and  therefore  not  affect- 
ed by  the  discharge  in  bankruptcy,  and  on  this  process  he  was  incarcer- 
ated. He  applied  for  the  benefit  of  the  insolvency  law  of  the  state, 
whereby  he  could  obtain  his  release  from  imprisonment.  It  was  ob- 
jected that,  the  national  bankruptcy  law  being  still  in  force,  the  state 
law  was  in  suspense  and  could  afford  no  relief  to  the  debtor.  But  it 
was  held  that  this  was  a  case  not  covered  by  the  act  of  Congress,  but 
expressly  excepted  from  it,  and  there  being  no  possibility  of  conflict 
between  the  two  statutes,  the  state  law  was  not  suspended  quoad  hoc, 
and  the  debtor  might  take  the  benefit  of  its  provisions."  So  also,  the 
act  of  Congress  does  not  supersede  or  suspend  the  operation  of  "poor 
debtor  laws  and  those  which  provide  for  the  release  of  insolvent  con- 
victs, the  bankruptcy  law  having  no  provision  adapted  to.  these  cases, 
and  the  parties  to  whom  they  apply  being  otherwise  left  without  rem- 
edy."" 

Another  illustration  of  the  point  here  in  question  is  found  in  the 
effect  of  the  bankruptcy  act  of  the -statute  of  Pennsylvania  relating  to 
domestic  attachments.  This  law  provides  for  the  sequestration  of  the 
entire  estate  of  an  absconding  or  concealed  debtor,  on  a  writ  of  attach- 
ment, for  the  appointment  of  trustees  to  be  vested  with  title  to  such 
estate,  and  for  its  distribution  to  creditors.  Now  the  bankruptcy  act  of 
1867  declared  that  it  should  be  an  act  of  bankruptcy  if  a  debtor  should 
depart  from  the  state  with  intent  to  defraud  his  creditors,  or  should 
conceal  himself  to  avoid  service  of  legal  process;  and  in  view  of  this 
provision  it  was  held  that  the  state  domestic  attachment  law  was  sus- 
pended while  the  federal  act  of  1867  remained  in  force."  But  the  bank- 
ruptcy act  of  1898  does  not  contain  any  provision  relating  to  abscond- 
ing or  concealed  debtors,  and  the  opinion  is  now  advanced  that  it  does 
not  in  any  way  conflict  with  the  state  law,  and  therefore  does  not  sus- 
pend or  supersede  it,*0  although  proceedings  begun  under  the  state  stat- 
ute might  be  superseded  by  Sn  adjudication  in  bankruptcy  against  such 
a  debtor. 

Rep.  62;'  Hubert  v.  Horter,  81  Pa.  St.  SB;  700,  18  Am.  Banter.  Rep.  608,  citing  Jor- 

Ex  parte  Winternltz,  7  Phila.  (Pa.)  380,  dan  v.  Hail,  9  It.  I.  219,  11  Am.  Rep.  246. 

18  PIttsb.  Leg.  J.  (N.  S.)  61.     And  Bee  "Tobln  v.  Trump,  7  Phlla.  (Pa.)  123, 

Landis  Machine  Co.  v.  Cooper,  53  Pa.  8  Brewst.  288. 

Super.  Ct.  416.  *"  McCullougn  v.  Goodhart  (Pa.  Com. 

«  Id  re  Winternltz,  7  Phlla.  (Pa.)  380,  Pleas)  1  Nat  Bnnkr,  News,  512.     And 

18  PIttsb.  Leg.  J.  (N.  S.)  61.  see  Scully  v.  Kirkpatrlck,  79  Pa.  St  324, 

«*  Johnson  v.  Crawford,  154  Fed.  761,  21  Am.  Bep.  62. 
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§  10.  Same;  Laws  Regulating  Assignments  for  Creditors. — In  this 
branch  of  our  subject,  the  most  difficult  questions  arise  in  connection 
with  the  effect  of  the  bankruptcy  law  upon  state  statutes  which  author- 
ize or  regulate  assignments  for  the  benefit  of  creditors.  Notwithstand- 
ing a  considerable  difference  of  opinion,  the  following  principles  appear 
to  be  fairly  well  settled  upon  the  authorities.  First,  the  common  law 
relating  to  such  assignments  is  not  a  part  of  the  state  insolvency  law, 
since  it  neither  places  the  administration  of  the  state  under  the  control 
of  the  courts,  nor  exonerates  the  debtor  from  personal  liability,  nor  re-  * 
leases  him  or  his  future  acquisitions  from  the  unpaid  balance  of  his 
debts.  And  hence  it  is  not  suspended  by  the  enactment  of  a  bankruptcy 
law.  That  is,  an  assignment  made  as  at  common  law  will  be  valid  un- 
less it  is  impeached  and  overthrown  by  proceedings  in  bankruptcy  be- 
gun within  the  statutory  time.81  In  the  next  place,  we  are  to  consider 
the  statutes,  in  force  in  several  of  the  states,  which  are  designed  to 
prevent  fraudulent  assignments  and  strike  down  preferences.  These 
laws  provide  that  any  assignment,  mortgage,  or  deed  of  trust,  made  by 
a  debtor  in  contemplation  of  insolvency  and  for  the  purpose  of  giving 
a  preference,  shall  operate  as  an  assignment  and  transfer  of  all  his 
property  and  inure  to  the  benefit  of  all  his  creditors  pro  rata,  if  pro- 
ceedings for  that  purpose  are  begun  within  a  limited  time.  It  is  held 
that  these  statutes  are  not  insolvency  laws  in  such  sense  as  to  be  sus- 
pended or  superseded  by  the  bankruptcy  law."  In  the  next  place  there 
are  laws  in  many  of  the  states  which  regulate  the  administration  of  es- 
tates voluntarily  assigned  for  the  benefit  of  creditors.  Differing  large- 
ly in  details,  these  laws  yet  present  the  following  usual  features.  They 
require  such  an  assignment  to  be  recorded  and  give  to  some  court  of  the 
state  the  control  of  the  settlement  and  administration  of  the  estate. 
They  require  the  assignee  to  give  a  bond,  and  to  file  an  inventory  of  the 
property.  They  require  creditors  who  wish  to  claim  under  the  assign- 
ment to  present  their  claims  within  a  stated  time.    They  authorize  the 

"  In  re  Siovors,  91  Fed.  366,  1  Am.  to  a  petition  In  bankruptcy  as  a  means 

Bankr.   Rep.   117:    Pogae  V.   Rowe,  236  of  avoiding  It.     Moore  v.  Gushing,  116 

111.  157,  86  N.  E.  207;    Danville  Auburn  Minn.  142,  133  N.   W.  561,  Ann.   Can. 

Auto  Co.  v.  National  Trust  &  Credit  Co.,  1913A,  SIR 

212  111.  App.  116 ;    Thompson  v.  Shaw,  «a  Bell  v.  Blessing,  225  Fed.  750,  141 

104  Me.  85,  71  Atl.  370;  Cook  v.  Rogers,  O.  C.  A,  34,  35  Am.  Bankr.  Rep.  672; 

31  Mlcb.  391, 13  N.  B.  R.  97;  In  re  Haw-  Lfnthfcum  v.  Fenley,  II  Bush  (Ky.)  131; 

kins.  34  Conn.  548,  2N.B.R.  378;  Haas  Ebersole  v.  Adams,  10  Bush  (Ky.)  83,  13 

v.  O'Brien,  66  N.  T.  597,  16  N.  B.  R.  N.  B.  R.  141;    Downer  v.  Porter,  116 

508;  Von  Heln  v.  Elkus,  15  N.  B.  R.  194.  Ky.  422,  76  S.  W.  135 ;    Louisville  Dry 

A  creditor  who  does  not  assent  to  an  as-  Goods  Co.  v.  Lanman,  135  Ky.  163,  121 

signment  for  the  benefit  of  creditors  Is  8.  W.  1042,  28  L.  R.  A.  (N.  S.>  363,  135 

entitled  to  attack,  it  in  any  appropriate  Am.  St  Rep.  451.    See  Martin  v.  Haus- 

proct'eding,  and  is  not  required  to  resort  man,  14  Fed.  160. 


v  Google 


25 


NATIONAL  BANKHUPTCT  ACT — EFFECT  ON  STATB  LAWS 


10 


collection  of  assets  by  the  assignee  by  suit,  and  his  discharge  upon 
the  settlement  of  the  trust.  And  they  provide  for  the  distribution  of 
the  proceeds  of  the  assigned  estate  among  the  creditors  pro  rata.  If 
the  law  of  the  state  goes  no  further  than  this,  it  is  not  to  be  considered 
an  insolvency  law;  and  proceedings  commenced  under  it  are  not  abso- 
lutely void  merely  by  reason  of  the  existence  of  a  national  bankruptcy 
law,  although  they  are  liable  to  be  avoided  at  the  instance  of  a  trustee 
in  bankruptcy  of  the  insolvent  assignor  subsequently  appointed  in 
bankruptcy  proceedings  in  the  proper  federal  court.**  But  there  are 
laws  in  some  of  the  states  which  are  not  confined  to  regulating  the 
administration  of  an  assigned  estate  on  just  and  equitable  principles, 
but  embrace  features  characteristic  of  an  insolvency  law  properly  so 
called.  Without  compelling  any  debtor  to  make  an  assignment,  they 
treat  such  an  assignment  as  an  act  of  insolvency,  and  direct  the  admin- 
istration of  the  estate  to  proceed  substantially  as  would  be  the  case  in 
voluntary  proceedings  under  an  insolvency  act,  and  in  particular,  they 
provide  that  any  creditor  who  has  proved  his  claim  shall  be  thereafter 
debarred  from  prosecuting  an  action  on  it ;  in  other  words,  they  grant 
the  insolvent  a  discharge  from  his  provable  debts.  As  to  statutes  of 
this  character,  the  authorities  hold  that  their  operation  must  be  con- 
sidered as  suspended  by  the  enactment  of  the  national  bankruptcy  law.** 

the  security  of  the  creditors  by  exacting 
a  bond  from  the  trustees  for  the  dis- 
charge of  thetr  duties;  it  requires  them 
to  file  statements  showing  what  they 
have  done  with  the  property,  and  affords. 
In  various  ways,  the  means  of  compelling; 
them  to  carry  out  the  purposes  of  the 
conveyances.  There  Is  nothing  In  the 
act  resembling  an  insolvent  law.  It 
does  not  discharge  the  Insolvent  from 
arrest  or  Imprisonment ;  it  leaves  his 
after-acquired  property  liable  to  his 
creditors  precisely  as  though  no  assign- 
ment had  been  made.  The  provisions 
for  enforcing  the  trust  are  substantially 
such  as  a  court  of  chancery  would  apply 
In  the  absence  of  any  statutory  provision. 
The  assignment  In  this  ease  must  there- 
fore be  regarded  aa  though  the  statute 
of  Ohio,  to  which  reference  is  made-,  had 
no  existence.  There  Is  an  Insolvent  law 
In  that  state  but  the  assignment  in  ques- 
tion was  not  made  in  pursuance  of  any 
of  its  provisions." 

>*  First  Nat.  Bank  of  Bandon  v.  &ian- 
assa,  80  Or.  53,  160  Pac.  238;  Pelton  v. 
Sheridan,  74  Or.  176,  144  Pac.  410.  See 
In  re  Curtis,  91  Fed.  787,  1  Am.  Bankr. 
Rep.  440:  In  re  Smith,  92  Fed.  136,  2 


«  Mayer  v.  Hellman,  91  U.  S.  490,  IS 
N.  B.  R.  440,  23  L.  Ed.  377;  In  re  Gut- 
wllllg,  90  Fed.  476,  1  Am.  Bankr.  Rep. 
78;  In  re  Slevers,  91  Fed.  366,  1  Am. 
Bankr.  Rep.  117;  In  re  Farrell,  176  Fed. 
006, 100  C.  C.  A.  63,  23  Am.  Bankr.  Rep. 
826;  Peck  v.  Parker,  65  Pa.  St.  262, 
3  Am.  Rep.  626;  Strong  v.  Carrier, 
17  Oonn.  319;  Duryea  v.  Guthrie,  117 
Wis.  399,  94  N.  W.  366;  Binder  v.  Mc- 
Donald, 106  Wis.  332,  82  N.  W.  156; 
Patty-Joiner  &  Eubank  Co.  v.  Cummins 
(Tex.  Civ.  App.)  59  8.  W.  297.  In  the  case 
of  Mayer  v.  Hellman,  supra,  it  was  said: 
"In  the  argument  of  the  plaintiff's  coun- 
sel, the  position  Is  taken  that  the  bank- 
rupt act  suspends  the  operation  of  the 
act  of  Ohio  regulating  the  mode  of  ad- 
ministering assignments  for  the  benefit 
of  creditors,  treating  the  latter  as  an  in- 
solvent law  of  the  state.  The  answer 
is  that  the  statute  of  Ohio  is  not  an  in- 
solvent law  In  any  proper  sense  of  the 
term.  It  does  not  compel,  or  even  in 
terms  authorize,  assignments ;  it  as- 
sumes that  such  instruments  were  con- 
veyances previously  known  and  only  pre- 
scribes a  mode  by  which  the  trust  creat- 
ed shall  be  enforced.     It  provides  for 
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Under  the  former  class  of  statutes  certainly,  and  probably  also  under 
the  latter,  an  assignment  for  the  benefit  of  creditors,  though  voidable  at 
the  instance  of  a  trustee  in  bankruptcy  subsequently  appointed,  is  not 
void  ab  initio.  Though  it  constitutes  an  act  of  bankruptcy  under  the 
federal  statute,  and  though  it  was  made  for  the  very  purpose  of  giving 
preferences  and  otherwise  evading  the  provisions  of  that  law,  it  is  not 
a  mere  nullity,  in  any  such  sense  as  to  leave  the  title  to  the  property  in 
the  assignor  as  if  no  assignment  had  been  made.  If  no  proceedings  are 
instituted  in  a  court  of  bankruptcy  within  the  time  limited,  for  the 
adjudication  of  the  assignor  as  a  bankrupt,  and  for  the  purpose  of  se- 
curing the  administration  of  the  property  in  that  court,  the  assignment 
will  be  valid,  at  least  for  the  purpose  of  securing  an  equal  distribution 
of  the  estate  among  the  creditors ;  that  is,  it  will  be  valid  as  at  common 
law,  though  not  as  an  attempt  to  invoke  the  state  insolvency  law.** 
Nevertheless,  a  general  assignment  by  an  insolvent  debtor,  though 
made  for  the  equal  and  common  benefit  of  all  his  creditors,  without  pref- 
erences, and  without  any  actual  fraudulent  intent,  either  as  to  creditors 
or  as  to  the  evasion  of  the  bankruptcy  law,  is  an  act  of  bankruptcy,  upon 
which  the  assignor  may  be  adjudged  bankrupt,  if  proceedings  are  be- 
gun within  four  months  thereafter,  and  if  the  other  requisites  as  to 
jurisdiction  are  found  to  exist."     Moreover,  the  complete  jurisdiction 


Am.  Bankr.  Rep.  9 ;  In  re  McKee,  1  Nat. 
Bankr.  News,  139;  Lyman  v.  Bond,  130 
Mass.  201.  A  decision  of  the  supreme 
court  of  a  state  tbat  a  statute  of  that 
state  regulating  the  administration  and 
distribution  of  estates  under  general  as- 
signments for  the  benefit  of  creditors  Is 
an  Insolvency  law,  will  be  followed  by 
the  federal  courts  of  bankruptcy  in  de- 
ciding upon  tbe  effect  of  the  enactment 
of  the  national  bankruptcy  law  upon  the 
operation  of  such  a  statute.  In  re  Cur- 
tis, 91  Fed.  737,  1  Am.  Bankr.  Rep.  440. 
bi  Boese  v.  King,  108  U.  S.  379,  2  Sup. 
Gt.  705,  27  L.  Ed.  760;  In  re  Romanow, 
02  Fed.  510,  1  Am.  Bankr.  Bep.  461 ; 
Johnson'  v.  Crawford,  154  Fed.  761,  18 
Am.  Bankr.  Rep.  60S;  Ostrander  v. 
Meuncb,  2  McCrary,  267,  12  Fed.  562; 
Wald  v.  Wehl,  18  Blatchf.  495,  6  Fed. 
163;  Boese  v.  King,  78  N.  Y.  471 ;  Pogue 
y.  Howe,  236  III.  157,  86  N.  E.  207;  Arm- 
our Packing  Co.  v.  Brown,  76  Minn.  465, 
70  N.  W.  622;  Binder  v.  McDonald,  106 
Wis.  332,  82  N.  W.  166;  Patty  Joiner  & 
Eubank  Co.  v.  Cummins,  93  Tex.  598,  57 
S.  W.  566;  Hllllard  v.  Burlington  Shoe 
Co.,  76  Vt.  57,  56  AU.  283;    Hoague  V. 


Cumner,  187  Mass.  296,  72  N.  E.  956; 
Louisville  Dry  Goods  Co.  v.  Lanraan, 
135  Ky.  163,  121  S.  W.  1042,  28  L.  R.  A. 
(N.  S.)  363.  135  Am.  St.  Rep.  451 ;  Lucas 
v.  Lucas'  Assignee,  76  S.  W.  371,  25  ~y. 
Law  Rep.  822;  Barnes  v.  Rettew,  8  Pbila. 
(Pa.)  133,  Fed.  Cas.  No.  1.010;  Sparhawk 
v.  Drexel,  12  N.  B.  R.  450.  Fed.  Cas.  No. 
13,204 ;  Seaman  v.  Stoughton,  3  Barb.  Cb. 
(N.  Y.)  344 ;  Strong  v.  Carrier,  17  Conn. 
319 ;  Cook  v.  Rogers,  31  Mich.  301 ;  Bost- 
wlck  v.  Burnett,  74  N.  Y.  317;  MaltUe 
t.  Hotcbklss.  38  Conn.  SO,  5  N.  B.  IS.  483.  . 
9  Am.  Rep.  364;  Atkins  v.  Spear,  8  Mete. 
(Mass.)  490;  Sadler  v.  Imrael,  15  Nev. 
265;  Thrasher  v.  Bentley,  69  N.  Y.  649; 
Williams  v.  Pitts,  55  How.  Prac.  331; 
Sabln  v.  Cbruunan,  70  Or.  101,  154  Pac. 
908. 

at  Boese  v.  King,  106  U.  8.  870,  2  Sup. 
Ct.  765.  27  L.  Ed.  760;  Davis  v.  Bohle, 
02  Fed.  325,  34  C.  C.  A.  372,  1  Am. 
Bankr.  Rep.  412;  In  re  Slevers,  91  Fed. 
366,  1  Am.  Bankr.  Rep.  117;  Cragto  v. 
Thompson,  2  Dill.  613,  12  N.  B.  R.  81, 
Fed.  Cas.  No.  3320;  Perry  v.  Langley,  1 
N.  B.  R.  559,  Fed.  Cas.  No.  11.003;  In  rt 
Pierce,    3  N.  B.  B.  268,  Fed.  Cos.     No. 
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of  the  court  of  bankruptcy  over  the  estate  of  the  bankrupt  is  not  af- 
fected by  the  fact  that  an  assignment  for  the  benefit  of  creditors  under 
the  state  law  had  been  made  prior  to  the  adjudication.  The  trustee 
in  bankruptcy  takes  title  to  the  whole  of  the  estate,  including  that  as- 
signed ;  the  assignment  is  voidable  at  his  instance ;  and  he  may  recover 
the  property  or  its  proceeds  from  the  assignee."  The  assignment,  how- 
ever, will  be  saved  by  the  lapse  of  four  months  without  the  institution 
of  bankruptcy  proceedings.  That  is  to  say,  if  the  debtor  is  adjudged 
bankrupt,  and  a  trustee  appointed,  but  not  until  more  than  four  months 
from  the  making  of  the  assignment,  the  latter  will  not  have  the  right 
to  set  aside  the  assignment,  nor  will  he  be  entitled  to  the  possession 
and  administration  of  the  estate  as  against  the  voluntary  assignee.  In 
such  a  case,  the  trustee  in  bankruptcy,  saving  questions  of  fraud,  will 
take  only  such  rights  as  the  bankrupt  had  and  could  himself  claim  at  the 
time  of  the  bankruptcy ,M 

§  11.  Practical  Effect  of  Suspension  of  State  Insolvency  Laws. — Al- 
though there  is  no  dispute  as  to  the  general  rule  above  stated,  that  state 
insolvency  laws  are  superseded  or  suspended  in  their  operation  by  the 
enactment  of  a  national  bankruptcy  law,  yet  there  is  much  uncertain- 
ty as  to  the  practical  working  of  this  principle,  especially  where  the 
validity  of  proceedings  under  the  state  laws  is  questioned  collaterally. 
If  the  bankruptcy  law  gives  to  the  courts  of  the  United  States  exclusive 
jurisdiction  of  all  proceedings  for  winding  up  the  estate  of  an  insolvent 
debtor,  and  suspends  the  operation  of  all  state  laws  having  the  same 
general  character,  it  would  seem  that,  such  a  federal  statute  being  in 
existence,  it  is  the  right  and  duty  of  state  courts  to  refuse  to  take  juris- 

11,141 ;  In  re  Smith,  4  Ben.  1,  8  N.  B.  R.  wllllg,  90  Fed.  479,  1  Am.  Bankr.  Rep. 

377,  Fed.  Cas.  No.  12,974;  Barnes  ».  Ret-  78;   In   re  Smith,  92  Fed.  13S,  2  Am. 

tew,  8  Phila.  133,  Fed.  Cas.  No.  1,019;  BanKr.  Hep.  9;  In  re  Troth,  1  Fed.  405; 

Barton  v.  Tower,  Fed.  Cas.  No.  1,085;  In  Pool  v.  McDonald,  16  N.  B.  R.  B60,  Fed. 

re  Burt,  1  Dill.  439,  Fed.  Cas.  No.  2,210;  Cas.  No.  11,268;  Cragln  v.  Thompson,  2 

In  re  Chamberlain,  3  N.  B.  R.  710.  Fed.  Dill.  613,  12  N.  B.  K.  81,  Fed.  Cas.  No. 

Cas.  No.  2,574;  In  re  Croft,  8  Bfss.  188,  3,320;    In  re  Temple,  4  Sawy.  92,  17  N. 

17  N.   B.   R.  824,  Fed.  Cas.  No.  3,404;  B.  R.  345,  Fed.  Cas.  No.  13,825;  Macdon- 

Jones  v.  Sleeper,  Fed.  Cas.  No.  7,496;  In  aid  v.  Moore,  8  Ben.  579,  16  N.  B.  R.  26, 

re  Kasson,  18  N.  B.  R.  879,  Fed.  Cas.  No,  Fed.  Cas.  No.  8,763 ;  Boese  v.  Locke,  17 

7,617 ;  In  re  Romanow,  92  Fed.  510, 1  Am.  Hun  (N.  Y.)  270.    Compare  Morning  Tel- 

Rankr.  Hep.  461 ;  Splcer  v.  Ward,  8  N.  egrapn  Pnb.  Co.  v.  a.  B.  Hutchinson  Co., 

B.   R.  612,  Fed.  Cas.  No.  13,241;  In  re  140  Mich.  38,  109  N.  W.42;  Scott  v.  Grin- 

Randall,  Deady,  557,  8N.B.B.  18,  Fed.  stead,  4  Kj.  Law  Rep.  614. 

Cas.  No.  11,651.  »  Mayer  v.  Hellman,  91  TJ.  8.  498,  IS 

it  Davis  v.  Bohle,  92  Fed.  325,  84  a  a  N.  B.  R.  440,  23  L.  Ed.  377;  In  re  Ar- 

A.  372, 1  Am.  Bankr.  Rep.  412;  In  re Ont-  ledge,  1  N.  B.  R.  644,  Fed.  Cas.  No.  633; 

wllllg,  92  Fed.  337,  84  C.  C.  A.  377,  1  Am.  In  re  Kimball,  16  N.  B.  R.  183,  Fed.  Oaa. 

Bankr.  Rep.  388;  In  re  Sievers,  91  Fed.  No.  7,770. 
966,  1  Am.  Bankr.  Rep.  117;  In  re  Gut 
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diction  of  proceedings  attempted  to  be  instituted  under  the  state  law, 
and  that  when  an  insolvent  files  a  petition  in  a  state  court  seeking  the 
benefit  of  that  law,  the  court  should  dismiss  the  petition;  and  it  has 
been  so  held.**  But  not  all  the  state  courts  agree  in  this  proposition. 
By  some  it  is  held  that  they  will  not  be  ousted  of  jurisdiction  over  an 
insolvency  case  unless  proceedings  in  bankruptcy  are  instituted  against 
the  same  debtor.  But  they  concede  that  when  such  a  conflict  actually 
arises,  then  the  state  court  must  decline  to  proceed  further  with  the 
action  pending  before  it.*8  On  the  same  line,  the  federal  courts  hold 
that  in  a  case  where  proceedings  are  pending  in  the  two  courts  under 
the  two  statutes,  the  federal  court  may  stay  the  action  in  the  state 
court,  or,  if  an  assignee  has  been  appointed  under  the  state  law,  he 
may  be  enjoined  from  taking  possession  of  the  property  of  the  insolvent, 
or  required  to  surrender  it  up  to  the  trustee  in  bankruptcy.*1 

But  the  really  difficult  question  arises  when  no  proceedings  under 
the  bankruptcy  act  have  been  taken,  so  that  there  is  no  conflict  between 
courts,  but  only  the  mere  existence  of  the  bankruptcy  act  stands  in  the 
way  of  the  proceedings  under  the  state  law.  Here  we  have  to  inquire 
whether  any  validity  can  be  predicated  of  the  action  of  the  state  court 
under  the  state  law,  or  of  the  title  of  the  assignee  thereunder,  or  of  the 
title  of  a  purchaser  at  a  sale  made  by  such  assignee.  Are  these  pro- 
ceedings valid,  void,  or  voidable;  and  if  the  latter,  at  whose  instance 
may  they  be  avoided?  Some  cases  have  gone  so  far  as  to  hold  that  all 
proceedings  under  a  state  insolvency  law,  the  bankruptcy  act  being  in 
force,  are  absolutely  null  and  void  for  all  purposes.8*  Thus,  they  rule 
that  a  discharge  granted  to  the  insolvent  under  the  state  law,  as  the 
result  of  proceedings  had  while  the  national  bankruptcy  law  was  opera- 
tive and  would  have  been  applicable  to  his  case,  is  entirely  inoperative 
and  constitutes  no  defense  to  an  action  subsequently  brought  against 

»"  Clogser  v.  Strawn  (D.  C.)  227  Fed.  tors  applied  for  an  order  requiring  the 
139,  33  Am.  Bankr.  Rep.  864;  Van  No-  Insolvent  to  appear  before  tie  state 
strand  v.  Carr,  30  Md.  128,  2  N.  B.  R,  court  and  submit  to  an  examination 
465;  Harbaugh  v.  Costello,  184  III.  110,  touching  bis  estate,  as  authorized  by  the 
56  N.  E.  303,  75  Am.  St.  Rep.  147 ;  Bar-  state  law,  but  on  bis  filing  an  affidavit 
ber  v.  International  Co.  of  Mexico,  73  setting  forth  the  pendency  of  the  bank- 
Conn.  587,  48  AH.  758.  In  Baxter  Coun-  ruptcy  proceedings  against  him,  the  state 
ty  Bank  v.  Copeland,  114  Ark.  316. 168  S.  court  denied  the  motion  for  examination. 
W.  liso.  it  Is  held  that  a  state  court  m  Ex  parte  Eames,  2  Story,  322,  Fed. 
should  not  assume  jurisdiction  of  a  gen-  Cas.  No.  4,237. 

era!    assignment    for    creditors    within  *i  ThornhlU  v.  Bank  of  Louisiana,  1 

four  months  after  the  date  of  the  as-  Woods,  1,  6  N.  B.  R.  367,  Fed.  Cas.  No. 

slgnineut,  since  within  that  time  It  may  12,992;  Littlefleld  v.  Gay,  96  Me.  422,  52 

be  invalidated  by  a  proceeding  In  bank-  Atl.  925 ;  Martin  v.  Berry,  37  Cal.  208,  2 

ruptcy.  N.  B.  R.  629;  Comm.  v.  O'Hara,  1  N.  B. 

"o  In  re  McKee  (Ky.  County  Ct.)  1  Nat.  B,  86. 
Bankr.  News,  139.     In  this  case,  credl- 
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him  by  a  domestic  creditor.8*  Decisions  are  to  be  found  going  much 
further  even  than  this.  A  case  in  Massachusetts  rules  that  an  assignee 
under  the  state  law  has  no  title  or  claim  to  the  property  of  the  debtor 
such  as  will  enable  him  to  maintain  an  action  for  its  recovery  against 
a  third  person,  the  existence  of  the  bankruptcy  law,  which  would  be 
applicable  to  the  debtor,  being  a  full  defense  to  such  an  action ;  and  this, 
although  no  proceedings  under  the  federal  statute  are  ever  had  against 
the  insolvent.*4  So  there  is  a  decision  in  Connecticut  to  the  effect  that, 
in  similar  circumstances,  the  trustee  in  insolvency  acquires  no  such 
interest  in  the  insolvent's  estate  as  will  entitle  him  to  maintain  an 
action  to  set  aside  a  fraudulent  and  preferential  conveyance,  although 
no  adjudication  of  bankruptcy  has  been  had  against  the  insolvent  in 
the  federal  courts.*8  Again,  it  is  held  that  the  invalidity  of  proceedings 
had  under  a  state  insolvency  law,  including  the  invalidity  of  the 
pretended  title  of  the  assignee  under  such  law,  by  reason  of  the  exist- 
ence at  the  time  of  a  national  bankruptcy  law,  may  be  asserted/  with 
effect,  in  a  contest  between  attaching  creditors  and  such  assignee.** 

But  all  these  positions  are  controverted  by  authorities  of  equal  im- 
portance. Numerous  cases  hold  that  proceedings  may  be  had  and 
jurisdiction  exercised  under  the  state  laws  until  their  authority  is  called 
in  question  by  the  bankruptcy  courts;  that  judicial  action  taken,  and 
titles  accruing,  under  the  insolvency  laws  are  voidable  at  the  most; 
and  that  they  are  not  to  be  avoided  unless  proceedings  in  bankruptcy  are 
instituted,  and  then  only  at  the  instance  of  the  trustee  in  bankruptcy." 
In  one  of  the  cases  it  was.  said :  "So  far  as  the  state  insolvency  laws 
may  prevent  or  even  impede  the  operation  of  the  bankruptcy  law,  they 
must  yield  to  it  in  order  that  it  may  accomplish  its  object  of  establishing 
a  uniform  system  of  bankruptcy  throughout  the  United  States ;  but  while 
the  state  laws  thus  yield,  they  are  not  entirely  abrogated.     They  exist 

»>  Shears  v.  Solhlnger,  10  Abb.  Prao.  Rep.  29;  Boston  Mercantile  Co.  v.  Onld- 

(N.  T.l  N.  S.  287;    Cassard  v.  Kroner  Carter   Co.,  123  Ga.  468,  81  S.  E.   466; 

(Md.)  4  N.  B.  R.  563.  Patty-Joiner  &  Eubank  Co.  r.  Cummins, 

"Grlswold  v.  Pratt,  9  Mete.  (Mass.)  93  Tex.  598,  57  S.  W.  566;  State  v.  Su- 

16.     Compare  Shryock  t.  Basehore,  82  perlor  Court  of  King  County,  20  Wash. 

Pa.  St  159   IBM  B  B  283  MB',  56  Pac.  35,  45  I..  R.  A.  177 ;  Jensen- 

"Kttcbra  ,.   McNua.r.,  72   Ooon.  S"**"*0^  *■  ™l.n«,K!  JJ*  »«■ 

•ma   Ai:  a  h   1  ah.   mr    11    i    mi  re  P80-  ™  '•  Lavender  v.  Gosnell,  43  Md. 

709.  46  AH.  146,  50  L.  R.  A.  641.  ^   ^  N  R  R  ^    8(ee]™  v/siattl*. 
«  Rowe  v.  Page,  54  N.  H.  190,  13  N.  36  N.  j.  r^w,  344:  Re^  T.  rajlor,  82 

B.  R.  366;   Shryock  v.  Basehore,  82  Pa.  Iowa,  209,  4  N.  B.  R.  710,  7  Am.  Rep. 

•    St.  159,  15  N.  B.  R.  283.    Compare  Cook  180;  Cook  v.  Rogers,  31  Mich.  391,  IS  N. 

t.  Rogers,  31  Micb.  391,  13  N.  B.  R.  97;  B.  R.  97;  Ebereole  v.  Adams,  10  Bush 

Reed  v  Taylor,  32  Iowa,  209,  4N.E.B.  (Ky.,  83i  13  N.  B.  R.  141;    Maltbie  v. 

710,  7  Am.  Rep.  180.  HotcbkiBS,  38  Conn.  80,  5  N.  B.  R.  485,  9 
•t  Carllng  v.    Seymour   Lumber   Co.,  Am.  Rep.  864;  Shaw  y.  Standard  f  iano 

118  Fed.  483,  51  0.  O.  A.  1,  8  Am.  Bankr.  Co.,  87  N.  J.  Bq.  850,  100  Atl.  167. 
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and  operate  with  full  vigor  until  the  bankruptcy  law  attaches  upon  the 
person  and  property  of  the  bankrupt,  and  that  is  not  until  it  is  judicial- 
ly ascertained  that  the  petitioner  is  a  person  entitled  to  the  benefit  of 
the  bankruptcy  law  by  his  being  declared  a  bankrupt  by  a  decree  of 
the  court.  Before  that'  time,  upon  a  sound  construction  of  the  bank- 
ruptcy act,  it  does  not  necessarily  come  in  conflict  with  the  insolvency 
laws  of  the  state." M  Notwithstanding  the  existence  of  a  bankruptcy 
law  which  would  be  applicable  to  the  case  (it  is  held  in  another  de- 
cision), the  parties  interested  may,  by  consent,  use  the  state  law  as  a 
means  of  collecting  and  distributing  the  debtor's  estate.  Should  pro- 
ceedings in  bankruptcy  be  instituted,  and  the  federal  court  claim  the 
administration  of  the  estate,  the  state  courts  would  yield;  but  in  the 
absence  of  such  a  claim,  the  mere  fact  that  a  federal  law  is  in  existence, 
under  which  proceedings  might  be  taken,  is  no  objection  to  the  juris- 
diction of  the  state  court.**  And  again,  even  as  against  an  adjudication 
in  bankruptcy,  the  state  insolvency  law  may  have  a  limited  applica- 
bility and  effect.  Thus,  where  such  a  law  gives  priority  of  payment 
out  of  insolvents'  estates  to  a  certain  class  of  debts,  the  same  debts  will 
be  entitled  to  priority  of  payment  out  of  bankrupts'  estates.1*0  And 
again,  where  the  main  purpose  of  a  suit  is  to  foreclose  a  mortgage,  and 
ther$  is  also  ah  incidental  prayer  for  relief  appropriate  to  insolvency 
proceedings,  a  receiver's  possession  of  the  property  mortgaged  will  not 
be  affected  by  a  subsequent  adjudication  in  bankruptcy.101 

Finally,  a  case  may  arise  where  the  debtor  refuses  to  file  his  volun- 
tary petition  in  bankruptcy,  and  yet  refrains  from  committing  any  act 
of  bankruptcy  on  which  his  creditors  could  proceed.  Here  there  is  no 
possibility  of  conflict  between  courts;  and  it  is  held  that  proceedings 
under  the  state  law,  even  though  compulsory  in  their  nature,  may  be 
*  sustained,  for  the  purpose  of  securing  an  equal  distribution  of  the  debt- 
or's property  among  his  creditors.10* 

§  12.  Pending  Proceedings  Under  State  Laws. — The  concluding 
section  of  the  bankruptcy  act  of  1898  provides  as  follows:  "Proceed- 
ings commenced  under  state  insolvency  laws  before  the  passage  of  this 
act  shall  not  be  affected  by  it."  The  effect  of  this  is  that  the  bankrupt- 
cy law  does  not  deprive  the  state  courts  of  the  jurisdiction  necessary  to 
the  final  administration  of  the  estate  of  an  insolvent  against  whom,  or 

**  Ex  parte  Zlegenfuss,  24  N.  a  463.  101  Nelson  v.  Spence,  129  Ga.  35.  58  a. 

**  Maltbie  v.  Hotcbktes,  38  Conn.  80,  H  E.  697. 

N.  B.  R.  486,  9  Am.  Sep.  364.  '«  Appeal  of  Geery,  43  Conn.  289,  21 

ioo  in  re  Worcester  County,  102  Fed.  Am.  Eep.  663. 
808,  42  C.  0.  A.  637,  4  Am.  Bankr.  Hep. 
496. 
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by  whom  voluntarily,  proceedings  under  the  state  insolvency  law  had 
been  instituted  before  the  passage  of  the  federal  statute,  but  the  state 
court  may  proceed  with  the  case  to  its  final  conclusion,  and  its  action  in 
the  matter  will  be  as  valid  as  if  no  national  bankruptcy  law  had  been 
enacted.1*"  But  it  is  only  as  to  pending  cases  that  the  state  law  remains 
operative;  as  to  all  others  it  is  suspended.  Hence  when  such  a  law 
provides  that  the  insolvent,  on  being  convicted  of  fraud,  shall  be  "for- 
ever" deprived  of  the  benefit  of  laws  passed  in  favor  of  insolvent  debt- 
ors in  the  state,  the  most  that  can  be  adjudged  against  an  insolvent  in 
this  situation  is  to  deprive  him  of  the  benefit  of  the  particular  state  law 
under  which  the  proceedings  are  had,  that  is,  to  deny  him  a  discharge.1** 
It  is  held  that  the  pendency  of  proceedings  in  insolvency  under  a  state 
law,  on  the  debtor's  voluntary  petition,  begun  before  the  passage  of  the 
bankruptcy  act,  will  not  be  ground  for  dismissing  the  debtor's  subse- 
quent voluntary  petition  in  bankruptcy,  although  he  has  contracted  no 
new  debts,  where  it  appears  that  one  or  more  of  the  creditors  scheduled 
by  the  bankrupt  are  citizens  of  other  states  than  that  in  which  the  in- 
solvency proceedings  were  instituted,  because  in  this  case  the  bank' 
ruptcy  law  can  afford  the  debtor  a  more  extensive  relief  than  he  could 
obtain  under  the  state  law.1**  Where  proceedings  in  insolvency  against 
a  partnership  and  the  individuals  composing  it  were  begun  in  a  state 
court,  before  the  passage  of  the  bankruptcy  act,  and  remained  pending 
at  the  time  one  of  the  partners  was  individually  adjudged  bankrupt,  but 
no  discharge  had  been  granted,  or  applied  for  under  the  state  law,  it 
was  held  that  a  debt  of  the  partnership  was  provable  in  the  bankruptcy 
proceedings,  notwithstanding  the  fact  that  it  had  been  proved  and  al- 
lowed in  the  insolvency  proceedings  and  that  there  were  assets  of  the 
firm  for  distribution  in  the  state  court ;  but  such  debt  could  not  share 
in  the  individual  assets  of  the  bankrupt  until  his  separate  creditors  had 
been  paid.10* 

§  13.  Nature  and  Effect  of  Proceedings  in  Bankruptcy. — A  pro- 
ceeding against  a  debtor  to  have  him  adjudged  a  bankrupt  is  a  civil 
proceeding  and  not  a  criminal  proceeding.107     And  further  it  is  a  pro- 

">»  First  Nat.  Bank  v.  Ware,  95  Me.  No.  6,633;  In  re  Horton,  S  Law  Rep.  462, 

388,    60  Atl.  24;  Hood  v.  Blair    State  Fed.  Cas.  No.  6,708. 

Bank,  3  Neb.  <Unof.)  432.  91  N.  W.  701;  104  Um#M  T,  creditor*,  20  La.  Ann.  15. 

Osbora  v.  Feader,  88  Minn.  809,  92  N.  " 

W.  1114;  Meeklns  v.  Creditors.  19  La.  10" Ia    ™>  ¥£***  W  Fed"  "•  3  Ara' 

Ann.  497,  3  N.  B.  R.  511 ;  Martin  v.  Ber-  BaQkr-  HeD-  692- 

ry,  37  Cal.  208,  2  N.  B.  R.  629;  Lavender  «•  In  re  Bates,  100  Fed.  263,  4  Am. 

v.  OosneU,  43  Md.  153.  12  N.  B.  B.  282;  Bankr.  Rep.  56. 

Longis  v.  Creditors,  20  La.  Ann.  16;  In  '<"  In  re  De  Forest,  9  N.  B.  R.  278. 

re  Holmes,  6  Law  Rep.  360.  Fed.  Cas.  Fed.  Cas.  No.  3.746. 
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ceeding  in  rem,  or  at  least  quasi  in  rem.  It  is  not  a  personal  action 
against  the  debtor,  but  a  proceeding  to  determine  the  question  of  his 
status,  as  bankrupt  or  not,  and,  upon  his  adjudication,  to  sequester  his 
property  and  distribute  it  among  those  entitled.  Hence  the  proceedings 
may  be  perfectly  valid  and  effective  although  the  bankrupt  himself  has 
no  notice  or  knowledge  of  them.  For  it  is  held  that  an  adjudication 
may  be  made  against  an  absent  and  absconding  debtor  upon  such  no- 
tice by  publication  as  the  statute  directs.10*  Hence,  jurisdiction  of  the 
res  having  attached,  an  adjudication  of  the  court  in  bankruptcy  has  all 
the  effect  of  a  judgment  in  rem,  and  is  of  itself  notice  to  all  concerned, 
and  is  binding  and  conclusive  not  only  upon  the  parties  immediately 
before  the  court  but  upon  all  the  world.1**  Also,  the  further  proceed- 
ings in  a  bankruptcy  case  are,  generally  speaking,  in  the  nature  of  pro- 
ceedings in  rem,  so  that  creditors  may  be  bound  by  the  proceedings  for 
the  distribution  of  the  estate  and  for  the  discharge  of  the  debtor,  with- 
out personal  service  of  notice  on  them,  and  on  such  notice  by  mail  or 
by  publication  as  may  be  prescribed  by  the  statute.11*  Again,  the  adju- 
dication  is  a  judicial  determination,  not  a  mere  administrative  order, 
and  has  all  the  sanctity  attaching  to  ordinary  judgments  at  law,  so  that 
it  cannot  be  set  aside  or  recalled,  or  in  any  way  modified,  by  the  legis- 
lative department  of  the  government.111  The  decree  in  bankruptcy  also 
divests  the  bankrupt  of  his  title  to  all  his  property,  and  the  same  is 
transferred  by  operation  of  law  to  his  trustee.1"  Again,  the  proceeding 
in  bankruptcy  is  equivalent  to  the  general  creditors'  bill  in  chancery, 
and  is  a  plenary  proceeding,  its  practice  being  prescribed  by  the  stat- 
ute, and  to  that  extent  varying  from  the  chancery  practice  obtaining 
in  creditors'  bills.11*  Bankruptcy  proceedings  are  matters  of  record, 
though  not  required  to  be  recorded  at  large,  and  copies  of  such  records, 
duly  certified  by  the  clerk  of  the  court  under  the  seal  of  the  court,  are, 
in  all  cases  and  in  all  courts  of  the  country,  prima  facie  evidence  of  the 
facts  therein  stated.1"    The  national  bankruptcy  law,  as  above  stated, 

«»  Sidney  L.  Baumas  Diamond  Co.  v.  9.866;    Markson  v.  Heaney,  1  Dill-  49T. 

Hart,  192  Fed.  498,  27  Am.  Bankr.  Bep.  Fed.  Caa.  No.  9,098 ;  Downer  v.  Howell, 

632:  In  re  Oldsteln,  182  Fed.  409,  25  Am.  25  Vt  336. 

Bankr.  Rep.  138.  "°  Hanover  Nat  Bank  v.  Moyses,  186 

"»  Shawhan  v.  Wherrltt,  7  How.  627,  U.  S.  181,  22  Sup.  Ct.  867,  46-L.  Ed.  1113, 

12  L.  Ed.  847;  Michaels  v.  Post,  21  Wall.  8  Am.  Bankr,  Rep.  1. 

398,    22  L.  Ed.  520;  Johnson    v.  United  '      m  In  re  Baffnnf,  6  Bias.  150,  10  N. 

States,  163  Fed.  30.  89  C.  C.  A.  508.  20  3.  R.  69,  Fed.  Caa.  No.  11,526. 

Am.  Bankr.  Bep.  724;  Whitney  v.  Wen-  us  May  v.  New  Orleans  &  0.  ft.  Co^ 

man,  140  Fed.  959,  14  Am.  Bankr.  Rep.  44  Id.  Ann.  444,  10  South.  769. 

691 ;  In  re  Wallace,  Deady,  433,  2  N.  B.  m  In  re  Anderson,  23  Fed.  482. 

R.  134,  Fed.  Cas.  No.  17.094;  Morse  v.  in  Tumbril  v.  Payson,  95  D.  8.  418, 

Godfrey,    3  Story,  391,  Fed.  Cas.    No.  16  N.  B.  B.  440,  24  L.  Ed.  487. 
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is  the  supreme  law  of  the  land,  being  enacted  in  pursuance  of  an  express 
grant  of  power  to  Congress  by  the  constitution,  and  state  courts,  being 
no  less  bound  to  follow  and  obey  it  than  the  courts  of  the  United  States, 
will  take  judicial  notice  of  its  existence  and  of  its  provisions.11* 

§  14.  Foreign  Bankruptcy. — The  American  rule  as  to  the  effect  of 
foreign  bankruptcy  proceedings  on  the  property  of  the  bankrupt,  as 
stated  by  Story,  is  that  an  adjudication  abroad  is  not  regarded  as  vest- 
ing the  trustee  with  title  to  the  property  of  the  debtor  wihch  may  be 
without  the  jurisdiction  of  the  country  where  the  proceedings  take 
place,  or  that,  if  it  is  recognized  as  having  that  effect  (which  is  the  case 
with  some  of  our  courts),  at  least  it  is  universally  held  that  we  are  not 
bound  by  comity  to  give  effect  to  foreign  bankruptcy  laws  to  the  ex- 
tent of  impairing  the  remedies,  or  lessening  the  securities,  which  our 
laws  have  provided  for  our  own  citizens.1"  "It  seems  to  be  the  settled 
law  of  this  state,"  says  a  court  in  New  York,  "that  our  courts  will  not 
recognize  or  enforce  a  right  or  title  acquired  under  foreign  bankrupt 
law  or  foreign  bankrupt  proceedings,  so  far  as  affects  property  within 
their  jurisdiction  or  demands  against  residents  of  this  state."  m  It  was 
probably  in  view  of  this  doctrine  that  Congress  provided,  in  the  present 
bankruptcy  act,  that  the  courts  of  bankruptcy  shall  have  jurisdiction  to 
adjudge  persons  bankrupt  "who  have  been  adjudged  bankrupts  by 
courts  of  competent  jurisdiction  without  the  United  States  and  have 
property  within  their  jurisdictions,"11*  and  that  "whenever  a  person 


i"  Mlms  v.  Swartz,  37  Tex.  13,  10  N. 
B.  B.  305. 

i"  Story,  CodA.  Laws  (8th  edn.)  pp. 
565,  575.  And  see  Harrison  v.  Sterry,  5 
Crnr-h.  289.  3  L.  Ed.  104;  Ogden  v. 
Saunders,  12  Wheat.  213,  6  L.  Ed  606 : 
Milne  v.  Moreton,  6  Binn.  (Pa.)  353,  6 
Am.  Dee.  466;  Merrick's  Estate,  5  Watts 
&  S.  (Pa.)  9;  Mosselman  v.  Caen,  34  Barb. 
(N.  T.)  66 ;  Blane  v.  Drummond,  1  Brock. 
62,  Fed.  Cas.  No.  1,531;  Chicago  Lumber- 
ing Co.  v,  Powell,  120  Mich.  51,  78  N. 
W-  1022;  Smith  V.  Eaton,  36  Me.  20S,  58 
Am.  Dee.  746;  Abraham  v.  Plestoro,  3 
Wend.  (N.  X)  538,  20  Am.  Dec.  738.  The 
assignee  of  a  bankrupt  under  the  bank- 
ruptcy law  of  a  foreign  country  Is  not  en- 
titled to  an  injunction  in  the  courts  of 
this  country,  to  restrain  the  transfer  of 
property  by  the  bankrupt,  before  the  re- 
covery of  Judgment  by  such  assignee. 
Abraham  v.  Plestoro,  supra. 

i"  Mosselman  v.  Caen,  1  Hun  (N.  Y.) 
647,  10  N.  B.  B,  512. 

Blk  .  R  k  b  .  (3  o  E  n . )  — 3 


ns  Bankruptcy  Act  1898,  5  2,  cl.  1. 
This  means  that  although  a  debtor  has 
already  been  adjudicated  a  bankrupt  by 
a  foreign  court,  yet,  if  he  has  property 
within  the  jurisdiction  of  a  United 
States  court  of  bankruptcy,  he  may  be 
adjudged  bankrupt  by  the  latter  court 
also.  In  this  case,  it  would  seem  that 
the  jurisdiction  of  the  United  States 
court  would  In  effect  be  ancillary  only 
to  that  of  the  foreign  court,  and  limited 
to  the  administration  of  the  assets  with- 
in Its  territorial  jurisdiction.  For  al- 
though the  statute  also  makes  it  the  du- 
ty of  a  bankrupt  to  "execute  to  his  trus- 
tee transfers  of  all  his  property  in  for- 
eign countries"  (J  7a,  cl.  5),  yet  the  court 
of  bankruptcy  could  not  empower  the 
trustee,  or  require  the  bankrupt,  to  act 
with  reference  to  any  assets  already 
within  the  judicial  control  of  the  foreign 
court.  Yet  the  law  does  not  intend  that, 
in  such  a  case  as  this,  the  estate  within 
the  jurisdiction  of  the  American  court 
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shall  have  been  adjudged  a  bankrupt  by  a  court  without  the  United 
States  and  also  by  a«court  of  bankruptcy,  creditors  residing  within  the 
United  States  shall  first  be  paid  a  dividend  equal  to  that  received  in  the 
court  without  the  United  States  by  other  creditors,  before  creditors 
who  have  received  a  dividend  in  such  court  shall  be  paid  any 
amounts." 1W 

Since  bankruptcy  laws  have  no  ex-territorial  operation,  it  follows 
that  a  discharge  in  bankruptcy,  granted  under  the  laws  and  by  the 
courts  of  one  country,  .cannot  be  effective  against  a  creditor  who  is  a 
citizen  of  another  country  or  his  claim.1**  But  to  this  rule  there  are 
two  well-recognized  exceptions.  First,  if  the  contract  in  question  was 
made  and  to  be  performed  in  the  country  where  the  bankruptcy  pro- 
ceedings take  place,  or  the  debt  in  question  is  payable  there,  it  will  be 
released  by  the  discharge,  being  otherwise  within  its  terms,  without  ref- 
erence to  the  citizenship  of  the  creditor  in  another  country."1  Second, 
a  creditor  who  voluntarily  appears  in  bankruptcy  proceedings  in  a  for- 
eign state,  and  receives  a  dividend  on  his  debt,  thereby  waives  his  ex- 
territorial immunity  from  the  operation  of  the  bankruptcy  law  of  such 
state  and  will  be  barred  by  the  debtor's  discharge. ,M  Conversely,  a  dis- 
charge in  bankruptcy  granted  by  a  court  of  the  United  States  will  not 
prevent  an  alien  creditor  from  suing  the  bankrupt  on  his  debt  in  the 
courts  of  his  own  country."'    But  a  bankrupt  within  the  United  States 


should  be  divided  up  among  domestic 
creditors  alone.  For  It  appears  from 
the  statute  (§  65d)  that  foreign  creditors 
may  prove  their  claims  and  participate 
in  the  distribution  of  the  estate  here; 
for  It  Is  there  provided  that  domestic 
creditors  shall  first  be  paid  dividends 
equal  In  amount  to  any  dividends  paid 
In  the  foreign  court  to  other  creditors, 
before  creditors  who  have  received  di- 
vidends In  such  foreign  court  shall  be 
entitled  to  receive  any  sum  whatever. 
This  evidently  means  that  if  the  foreign 
court  has  paid  any  dividends  to  credi- 
tors, whether  foreign  or  domestic,  domes- 
tic creditors  who  have  not  participated 
in  'the  foreign  proceedings,  and  there- 
fore have  not  received  anything  from 
the  foreign  court,  shall  first  be  entitled 
to  be  made  equal  to  those  wbo  have  been 
partially  paid,  and  that  the  American 
assets  are  to  be  used  for  this  purpose; 
and  if,  after  this  is  done,  anything  re- 
mains for  distribution,  It  is  to  be  divided 
equally  among  all  creditors  who  have 
proved  their  claims. 


"•  Bankruptcy  Act  1898, 1 65d. 

no  Munroe  v.  GulUeaume,  3  Abb.  Dec 
(N.  T.)  334;  McMillan  v.  McNeill,  4 
Wheat.  200.  4  L.  Ed.  552;  Green  v. 
Sarmlento,  3  Wash.  C.  G.  17,  Fed.  Cas. 
No.  5. TOO;  Long  v.  Hammond,  40  Me, 
204.  See  Mansfield  v.  Andrews,  41  Me. 
591 ;  Philipe  v.  James,  1  Abb.  Proc.  (N. 
Y.)  N.  S.  311;  Peck  v.  Bibbard,  26  Vt. 
688,  62  Am.  Dec.  605. 

mVery  v.  McHenry,  29  Me.  206; 
Long  v.  Hammond,  40  Me.  204;  Ma;  v. 
Breed,  7  Gush.  (Mass.)  15.  64  Am.  Dec 
700;  Peck  v.  Hlbbard,  26  Vt.  698,  62  Am. 
Dee.  606;  Marsh  v.  Putnam,  3  Gray 
(Mass.)  561;  Potter  v.  Brown,  5  East, 
124. 

'«  Clay  v.  Smith.  3  Pet.  411,  7  L.  Ed. 
723 ;  Phelps  v.  Borland,  103  N.  T.  406,  fl 
N.  E.  307.  57  Am.  Bep.  755;  Philipe  v. 
James,  26  N.  T.  Super.  CL  720.  See  Mor- 
el v.  Garelly,  16  Abb.  Prac.  (N.  T.)  269. 

ij*  Moore  v.  Horton,  32  Hun  (N.  T.) 
393 ;  Ritchie  v.  Garrison,  10  Abb.  Prac. 
(N.  T.)  240;  IJzardl  v.  Cohen,  3  Gill 
(Md.)  430;  MoDougall  v.  Page,  65  Vt 
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cannot,  in  violation  of  the  provisions  of  our  bankruptcy  law,  transfer 
to  an  alien  creditor  property  within  the  United  States.  Although  the 
bankruptcy  law  cannot  be  enforced  as  to  an  alien  beyond  the  territorial 
limits  of  the  United  States,  yet,  for  a  violation  of  the  law  within  the 
United  States,  the  courts  will  enforce  its  provisions  if  jurisdiction  of  the 
violators  of  the  law  is  obtained,  even  though  they  are  aliens."* 
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DOUBTS  OF  BANKRUPTCY,  THEIR  JURISDICTION  AND  POWBBS 
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24.  Ancillary  Jurisdiction. 

28.  Jurisdiction  to  Reverse  or  Set  Aside  Former  Proceedings, 

26.  Conflicts  of  Jurisdiction  With  State  Courts. 

27.  Same;  Effect  of  Appointment  of  Receiver  by  State  Court. 

28.  Same;    Property  in  Possession  of  Sheriff. 

29.  Power  to  Enjoin  Proceedings  in  State  Courts. 
SO.  Rules  of  Practice. 

81.    Practice  in  Bankruptcy. 

32.  Powers  and  Authority  of  Judge. 

33.  Priority  of  Petitions  and  Transfer  of  Causes. 

§  15.  Courts  of  Bankruptcy. — The  courts  of  bankruptcy,  as  defined 
by  the  statute,  include  "the  district  courts  of  the  United  States  in  the 
several  states,  the  supreme  court  of  the  District  of  Columbia,  the  dis- 
trict courts  of  the  several  territories,  and  the  United  States  courts  in  the 
Indian  Territory  and  the  District  of  Alaska."  *  To  these  must  now  be 
added  the  United  States  district  courts  in  Hawaii  and  Porto  Rico.  The 
bankruptcy  act,  it  has  been  ruled,  intends  and  provides  for  only  one 
court  of  bankruptcy  within  the  territory  prescribed,  although  there  may 
be  several  district  judges  attached  to,  or  authorized  to  hold,  the  court.* 
A  district  court  does  not  cease  to  exist  because  of  a  vacancy  in  the  of- 
fice of  judge,  in  such  sense  that  proceedings  in  bankruptcy  may  not  be 
instituted  therein ;  but  in  such  a  case  it  is  the  duty  of  the  clerk  to  re- 
ceive and  file  the  petition  when  offered,  and  it  seems  that  he  may  also 
issue  a  subpeena  thereon,  tested  in  his  own  name.*  It  should  further 
be  observed  that  the  term  "court,"  as  used  throughout  the  act,  is  defined 
to  mean  "the  court  of  bankruptcy  in  which  the  proceedings  are  pending, 
and  may  include  the  referee."  *    In  actual  practice,  as  will  fully  appear 

i  Bankruptcy  Act  1898,  5  2.  Co.,  132  Fed.  140,  12  Am.  Baukr.  Rep. 

*  In  re  Steele,  161  Fed.  886,  20  Am.  687. 

Bankr.  Rep.  446.  *  Bankruptcy  Act  1898,  |  1,  clause  7. 
»  In  re  Urban  &  Suburban  Realty  Title 
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from  the  following  pages  in  general,  the  referees  in  bankruptcy  exercise 
most  of  the  powers  and  perform  most  of  the  functions  of  the  courts  of 
bankruptcy,  except  as  to -certain  matters  specially  reserved  by  the  stat- 
ute for  the  consideration  and  determination  of  the  judge. 

§  16.  General  Jurisdiction  of  Courts  of  Bankruptcy. — A  court  of 
bankruptcy  derives  all  its  jurisdiction  from  the  statute  which  creates  it,B 
and  its  proceedings  are  open  to  collateral  impeachment  on  questions  of 
jurisdiction*  Though  the  district  courts  of  the' United  States,  on  the 
bankruptcy  side,  are  courts  of  record,  and  not  inferior  courts  in  any 
proper  sense,  yet  they  are  courts  of  statutory  and  limited  jurisdiction, 
and  it  has  been  held  that  the  record  of  a  bankruptcy  court  must  dis- 
close the  facts  necessary  to  confer  jurisdiction  in  any  particular  case, 
but  that,  when  its  jurisdiction  is  shown  to  have  attached,  the  subse- 
quent proceedings  are  presumed  to  have  been  regular,  and  the  decision 
of  the  court,  whether  correct  or  otherwise,  upon  every  question  prop- 
erly arising  in  the  case,  is  binding  and  conclusive  on  all  other  courts 
until  reversed  on  appeal.'  The  strictness  of  the  rule  requiring  juris- 
diction to  appear  on  the  face  of  the  record  has  been  relaxed  by  the  stat- 
ute in  one  particular,8  and  has  been  seriously  questioned,  and  indeed 
positively  denied,  in  its  application  to  the  judgments  and  decrees  of  the 
courts  of  bankruptcy.* 


=  Jobbing  v.  Montague,  6  N.  B.  R.  509, 
Fed.  Cas.  No.  7330;  In  re  Williams, 
120  Fed.  38,  9  Am,  Bankr.  Rep.  741; 
Houston  v.  Shear  (Tex.  Civ.  App.)  210 
S.  W.  976.  For  the  extent  of  the  Juris- 
diction granted  to  the  courts  of  bank- 
ruptcy, see  Bankruptcy  Act  1898,  g  2. 
See  also  Federal  Judicial  Code  1911.  S 
24,  as  follows:  "The  district  courts  shall 
have  original  Jurisdiction  as  tollows: 
•  *  *  Nineteenth.  Of  all  matters  and 
proceeding!)  In  bankruptcy." 

«  Adams  v.  Terrell,  4  Woods,  337,  Fed. 
Cas.  No.  796. 

i  Smith  v.  Engle,  44  Iowa,  260,  14  N, 
B.  R.  481;  In  re  Columbia  Real  Estate 
Co.,  101  Fed.  960,  4  Am.  Bankr.  Rep.  411; 
In  re  Marion  Contract  &  Construction 
Co.,  166  Fed.  618,  22  Am.  Bankr.  Rep.  81; 
In  re  Williams,  120  Fed.  38,  9  Am.  Bankr. 
Rep.  741.  A  court  of  bankruptcy  tins 
unlimited  Jurisdiction  In  respect  of  its 
powers  over  proceedings  in  bankruptcy, 
conferred  by  the  Bankruptcy  Act  Sablu 
v.  Larkin-Green  Logging  Co.  (D.  C.)  218 
Fed.  984,  34  Am.  Baukr.  Rep.  210. 

«  Bankruptcy  Act  1898,  f  21f,  provides 


that  "a  certified  copy  of  an  order  con- 
firming or  setting  aside  a  composition, 
or  granting  or  setting  aside  a  discharge, 
not  revoked,  shall  be  evidence  of  the  Ju- 
risdiction of  the  court,  the  regularity  of 
the  proceedings,  and  of  the  fact  that  the 
order  was  made." 

"  In  re  Columbia  Real  Estate  Co.,  101 
Fed.  965,  4- Am.  Bankr.  Rep.  411;  Alien 
v.  Thompson,  10  Fed.  116.  In  the  case 
last  cited,  U  was  said:  "It  Is  sometimes, 
indeed  very  often,  said  loosely  that  it  Is 
never  too  late  to  take  objection  to  the 
jurisdiction  of  a  federal  court;  and  there 
is  not  wanting  a  kind  of  Judicial  sanc- 
tion for  the  notion  that,  in  determining 
questions  of  jurisdiction  In  these  courts, 
a  more  strict  rule  Is  to  be  applied  than 
to  other  courts,  and  that  they  must  be 
treated  with  that  degree  of  scrutiny  that 
Is  applied  to  jurisdiction  obtained  by  ex- 
traordinary process,  or  that  belonging 
to  courts  of  extraordinary  powers.  I 
dissent  entirely  from  this  view;  and 
while  we  are  constrained  by  authority  in 
that  class  of  cases  where  Jealousy  of 
these  courts  has  resulted  in  very  strict 
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The  grants  of  jurisdiction  in  bankruptcy  are  found  in  the  second"  sec- 
tion of  the  act  of  1898.  In  the  nineteen  clauses  of  this  section  are  enu- 
merated most  of  the  steps  which  occur  in  the  course  of  an  ordinary  pro- 
ceeding in  bankruptcy,  from  the  adjudication  of  the  bankrupt  to  the 
final  discharge  of  the  trustee.  But  the  section  also  contains  some  com- 
prehensive provisions,  among  which  the  most  important  are  those  which 
give  to  the  courts  of  bankruptcy  authority  to  "bring  in  and  substitute 
additional  persons  or  parties  in  proceedings  in  bankruptcy  when  neces- 
sary for  the  complete  determination  of  a  matter  in  controversy™;1* 
cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money,  and 
distributed,  and  determine  controversies  in  relation  thereto,  except  as 
herein  otherwise  provided ;  enforce  obedience  by  bankrupts,  officers,  and 
other  persons  to  all  lawful  orders  by  fine  or  imprisonment ;  and  "make 
such  orders,  issue  such  process,"  and  enter  such  judgments,  in  addition 
to  those  specifically  provided  for,  as  may  be  necessary  for  the  enforce- 
ment of  the  provisions  of  this  act."  It  will  be  observed  that  the  bank- 
ruptcy law  gives  to  courts  of  bankruptcy  full  power  to  enjoin  all  per- 
sons within  their  jurisdiction  from  doing  any  act  that  will  interfere 
with  or  prevent  its  due  administration,  whether  such  persons  are  par- 
ties to  the  proceedings  or  not ;  and  where  they  are  litigants  in  a  state 


construction  of  their  Jurisdiction  and 
the  mode  of  obtaining  it,  the  principle 
does  not  at  all  apply  In  bankruptcy,  ad- 
miralty, and  other  proceedings  of  which 
tuey  have  exclusive  cognizance,  so  far 
as  pertains  to  Jurisdiction  over  persons 
or  res  involved  In  the  litigation."  In 
the  case  of  Reed  v.  Vaugn,  10  Mo.  447, 
It  was  held  that,  in  a  bill  filed  by  a  bank- 
rupt to  enjoin  a  Judgment  which  had 
been  Included  In  his  schedule,  it  was  not 
necessary  to  plead  the  Jurisdiction  of  the 
court  which  granted  the  discharge,  as 
the  district  courts  of  the  United  States 
are  not  courts  of  inferior  Jurisdiction 
whose  authority  to  render  a  judgment 
must  be  made  to  appear.  And  see  In  re 
Casey,  195  Fed.  322,  28  Am.  Bankr.  Rep. 
369. 

io  Under  the  broad  powers  conferred 
by  Bankruptcy  Act  1S98,  t  2(7),  when 
property  has  become  subject  to  a  bank- 
ruptcy court,  jurisdiction  exists  to  deter- 
mine the  extent  and  character  of  liens 
thereon  and  rights  therein,  and  to  bring 
In  additional  parties  when  necessary  to 
a  complete  determination  of  a  matter  In 
controversy.  In  re  National  Boat  &  En* 
glue  Co.  (D.  O.)  216  Fed.  208,  33  Am. 


Bankr.  Rep.  154.  And  see  In  re  Buu- 
douine  (D.  C.)  96  Fed.  538,  3  Am.  Bankr. 
Rep.  58. 

n  This  clause,  taken  In  connection 
with  the  general  grant  of  power  to  Issue 
writs  given  by  Rev.  Stat.  U.  8. 1  716,  and 
Federal  Judicial  Code  1911, 1 262,  confers 
a  very  broad  authority.  The  section  of 
the  Code  referred  to  provides  that  "the 
Supreme  Court  and  the  district  courts 
shall  have  power  to  issue  writs  of  scire 
facias.  The  Supreme  Court,  the  circuit 
courts  of  appeals,  and  the  district  courts 
shall  have  power  to  issue  all  writs 
not  speclflcally  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise 
of  their  respective  jurisdictions,  and 
agreeable  to  the  nsages  and  principles  of 
law."  With  particular  regard  to  injunc- 
tions, it  is  provided  that  "the  writ  of  In- 
junction shall  not  be  granted  by  any 
court  of  the  United  States  to  stay  pro- 
ceedings In  any  court  of  a  state,  except 
in  cases  where  such  Injunction  may  be 
authorized  by  any  law  relating  to  pro- 
ceedings In  bankruptcy."  Federal  Ju- 
dicial Code  1911,  I  266;  Rev.  Stat  U.  8. 
1720. 
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court,  no  rule  of  comity  requires  the  court  of  bankruptcy  to  compel  per- 
sons whose  rights  under  the  bankruptcy  law  are  jeopardized  by  such 
litigation  to  resort  to  the  state  court  for  protection."  The  statute  also 
provides  that  "nothing  in  this  section  contained  shall  be  construed  to 
deprive  a  court  of  bankruptcy  of  any  power  it  would  possess  were  cer- 
tain specific  powers  not  herein  enumerated." u  The  purpose  of  the 
bankruptcy  law  is  to  bring  all  the  property  of  the  bankrupt  into  the 
court  of  bankruptcy  for  administration,  and  that  court  is  furnished  with 
all  the  needful  power  to  collect  the  assets,  settle  all  conflicting  claims  or 
liens  upon  such  property,  and  cause  it  to  be  distributed  to  those  who 
are  entitled  to  share  in  it.u  Alt  the  property  and  estate  of  the  bankrupt 
are  considered  as  in  custodia  legis  from  the  date  of  the  adjudication,11 
if  not  from  the  time  of  filing  the  petition,18  and  are  under  the  jurisdic- 
tion and  control  of  the  court  of  bankruptcy,  in  which  court  alone  all  per- 
sons who  claim  rights  in  the  property  so  sequestrated  or  who  seek  to 
participate  in  its  distribution,  must  assert  their  claims,  the  jurisdiction 
of  the  federal  court  in  this  particular  being  not  only  paramount  but  ex- 
clusive.1' 

The  fact  that  a  state  is  a  creditor,  and  therefore  in  a  certain  sense 
a  party  to  the  proceeding,  does  not  affect  the  jurisdiction  of  the  bank- 
ruptcy court."  Where  proceedings  in  bankruptcy  affect  property  not 
embraced  in  the  assets  of  the  bankrupt,  they  can  bind  only  such  per- 
sons in  interest  as  have  actual  notice  of  them ;  but  in  so  far  as  the  pro- 
ceedings affect  only  the  assets  in  bankruptcy,  they  are  in  the  nature  of 
proceedings  in  remand  conclusive  upon  all  persons,  actual  notice  not 
being  essential  to  the  jurisdiction  of  the  court.18 

Even  if  there  are  technical  defects  in  the  jurisdiction  of  the  court  in 

11  In  re  Hornstein,  122  Fed.  268,  10  Igh  Carriage  Co.  v.  Stengel,  98  Fed.  887. 

Am.  Bankr.  Rep.  308.  37  C.  C.  A.  210,  2  Am.  Bankr.  Rep.  383. 

ii  Bankruptcy  Act  1898.  |  2.  A  f"nd  '*»  tb*  hands  «*  the  bankruptcy 

i*  In  re  Sacchi,  10  Blntchf.  29,  6  N.  B.  «"■?  wl"  "J  <leflnf>  PM**  a"1'"  to 

R.  497,  Fed.  Cas.  No.  12,200.  determ  ne  adverse  ctato  to  to  owner- 
ship.    In  re  Sabin,  18  N.  B.  R.  151.  Fed. 

»  Beekman  Lumber  Co.  v.  Acme  Har  Caa  No  12195_    Cuatody  of  property  by 

Tester  Co.  215  Mo.  221.  114  S.  W.  1087;  ^  bankruptcy  court,  though  acquired  bv 

In  re  Wells,  114  Fed.  222,  8  Am.  Bankr.  agreement  of  the  person  In  possession. 

Rep.  75.         ,  nevertheless  centers  Jurisdiction  to  hear 

»« In  re  Welnger,  Bergman  k  Co.,  126  and  determine  claims  to  the  ownership 

Fed.  875,  11  Am.  Bankr.  Rep.  424;  Zelg-  thereof.     In  re  Traunsteln  (D.  C.)  225 

ler  v.  Shomo,  78  Pa.  St.  857.  Fed.  317,  34  Am,  Bankr.  Rep.  462. 

»t  Carter  v.  Hobbs,  92  Fed.  691,  1  Am.  is  In  re  Greenville  10.  B.  Co.,  Fed, 

Bankr.  Rep.  215;   Davis  v.  Anderson,  6  Cas.  No.  5,787. 

N.  B.  R.  145,  Fed.  Cas.  No.  3.623;  In  re  x*  in  re  Judklns,  2  Hughes,  401,  Fed. 

Anderson,  23  Fed.  482;  In  re  Fisher,  98  Cas.  No.  7,680;  Rayl  v.  Lapham,  27  Ohio 

Fed.  89,  3  Am.  Bankr.  Rep.  406;  Zelgler  St.  462;    Hanover  Nat.  Bank  v.  Moyees, 

v.  Shomo,  78  Pa.  St.  357;     In  re  Smith,  186  U.  S.  181,  22  Sup.  Ct.  857,  46  L.  Ed. 

92  Fed.  186,  2  Am.  Bankr.  Rep.  9;  Leld-  1113,  8  Am.  Bankr.  Rep.  1. 
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a  particular  case,  these  may  be  waived  by  the  conduct  *f  parties  con- 
cerned. Thus,  an  alleged  bankrupt  who  files  a  motion,  to  dismiss  the 
petition  against  him,  and  appears  in  court  to  testify  in  support  of  alle- 
gations made  therein,  thereby  waives  any  merely  technical  objection 
to  the  jurisdiction  of  the  court  over  his  person  and  estate."  So,  in  a 
proceeding  in  bankruptcy  against  stockholders  of  a  corporation  to  com- 
pel the  delivery  of  their  stock  to  the  bankrupt's  trustee,  the  stockhold- 
ers, by  answering  to  the  merits,  will  waive  any  objection  to  the  jurisr 
diction  of  the  court  to  determine  the  issue  of  title  to  the  stock.*1 

The  important  subject  of  the  jurisdiction  of  the  court  of  bankruptcy 
over  controversies  between  the  trustee  in  bankruptcy  and  adverse  claim- 
ants of  the  property  alleged  to  belong  to  the  estate  may  properly  be 
reserved  for  discussion  in  another  chapter.  At  present  it  may  be  suffi- 
cient to  point  out  that  the  general  policy  of  the  act  is  to  distinguish  be- 
tween matters  and  proceedings  in  bankruptcy  and  controversies  aris- 
ing in  the  course  of  the  proceedings.  The  former  include  the  ordinary 
steps  in  a  bankruptcy  case,  and  the  court  has  jurisdiction  of  the  settle- 
ment of  all  claims  to  property  within  its  custody  or  which  is  in  such  a 
situation  that  it  can  summarily  order  its  surrender.  But  the  latter,  be- 
ing controversies  between  the  trustee  as  the  representative  of  the  es- 
tate, on  the  one  hand,  and  adverse  claimants  in  good  faith  and  with  a 
colorable  title,  on  the  other  hand,  are  generally  remitted  to  the  juris- 
diction of  the  state  courts,  except  in  cases  where  the  bankrupt  and  the 
adverse  claimant  are  citizens  of  different  states,  and  except  in  cases 
where  the  suit  is  brought  in  a  federal  court  by  the  consent  of  the  pro- 
posed defendant,  and  except  in  the  case  of  suits  by  the  trustee  to  avoid 
a  preference  or  to  recover  property  conveyed  in  fraud  of  creditors.** 

§  17.  Jurisdiction  of  Bankruptcy  Courts  Exclusive. — The  jurisdic- 
tion vested  in  the  courts  of  the  United  States  in  all  matters  and  pro- 
ceedings in  bankruptcy  is  expressly  declared  by  law  to  be  "exclusive 
of  the  courts  of  the  several  states." ss  In  all  matters,  therefore,  which 
properly  concern  the  administration  of  an  estate  in  bankruptcy,  the  ju- 
risdiction of  the  proper  federal  court  is  exclusive  and  not  tolie  shared 
with  any  state  court,  and  is  plenary  and  not  to  be  interfered  with.** 

20  In  re  Smith,  117  Fed.  961,  A  Am.  ruptcy  nny  jurisdiction  over  Independent 

Bankr.  Rep.  98.  suits  at  law  or  in  equity.    Maryman  v. 

« In  re  Mills,  179  Fed.  409,  25  Am.  Dreyfus.  117  Ark.  17,  174  S.  W.  549. 

Bankr.  Rep.  278.  s »  Federal  Judicial  Code,  1911,  1  256. 

«  Bankruptcy  Act  1898,  g  23,  as  amend-  And  see  Denlson-Gnolson  Dry  Goods  Co. 

ed  by  Act  Cong.  Feb.  5,  1903  (32  Stat.  v.  Simmons  (Mo.  App.)  227  S.  W.  855; 

797)  and   A«  Cong.  June  25,  1910  (36  Norin  v.  Scheldt  Mfg.  Co.,  297  DL  521. 

Stat  838).    The  Bankruptcy  Act  does  not  130  N.  E.  791. 

of  itself  confer  upon  the  courts  of  bank-  **  In  re  Mulllngs  Clothing  Co.,  238  Fed. 
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"The  jurisdiction  of  a  district  court  of  the  United  States  sitting  as  a 
court  of  bankruptcy  is  superior  and  exclusive  in  ail  matters  arising  un- 
der the  statute.  The  estate  surrendered  is  placed  in  the  custody  of  the 
court  so  sitting  in  bankruptcy,  and  the  officer  appointed  to  manage  it 
is  accountable  to  the  court  appointing  him,  and  to  that  court  alone.  No 
court  of  an  independent  state  jurisdiction  can  withdraw  the  property 
surrendered,  nor  determine,  in  any  degree,  the  manner  of  its  disposi- 
tion."** Thus,  all  the  property  which  is  brought  within  the  adminis- 
tration of  the  court  is  subject  to  its  sole  orders  and  disposition  and  so 
remains  during  the  entire  time  the  proceeding  in  bankruptcy  is  pend- 
ing." In.  general,  an  adjudication  of  bankruptcy  vests  the  bankruptcy 
court  with  exclusive  jurisdiction  to  administer  the  property  of  the  bank- 
rupt, as  against  any  state  court  which  may  have  obtained  possession 
of  such  property  through  proceedings  instituted  within  four  months 
prior  to  the  adjudication,  and  it  is  immaterial  that  the  proceedings  in 
the  state  court  were  for  the  enforcement  of  valid  liens  not  affected  by 
the  bankruptcy  act."  Thus,  when  the  lien  of  an  attachment  from  a 
state  court  is  annulled  by  an  adjudication  in  bankruptcy,  such  court 
loses  jurisdiction  of  the  property,  which  passes  into  the  exclusive  juris- 
diction of  the  court  of  bankruptcy,  and  the  question  of  comity  cannot 
affect  such  jurisdiction.**  So,  when  a  general  assignment  for  the  bene- 
fit of  creditors  is  made  by  a  debtor,  the  same  being  an  act  of  bankruptcy, 
the  right  immediately  arises  in  his  creditors  to  have  the  estate  adminis- 
tered under  the  bankruptcy  law;  and  where  the  enforcement  of  this 
right  is  demanded  by  a  proper  proceeding  within  four  months  after  its 
inception,  no  action  by  any  court  in  any  suit  brought  after  the  commis- 
sion of  the  act  of  bankruptcy  can  defeat  it,  without  the  consent  of  the 

58,  151  0.  0.  A.  134,  L.  B.  A.  1918A.  539. 

38  Am.    Bankr.  Bep.   189;    Commercial 

Trust  A  Savings  Bank  v.  Buscb-Grace  812. 

Produce  Co.,  228  Fed.  300,  142  C.  C.  A.  JS  In  re  Harrow,  1N.B.&  481,  Fed. 

592,  36  Am.  Bankr.  Bep.  385;  In  re  Graf-  cas.  No  1 057 

ton  Gas  &  Electric  Light  Co.  (D.  C.)  253  ,„  .„  '    '  „ '.„  .„.  _,    „.  .-_  _  . 

Fed    688   42  Am    Bankr   Rm>    KH7-    Tn  re  In  ™  McAnslana   P-   <W    235   Fed. 

reo.  oo»,  <u  Am.  nanar.  Kep.  our,  in  re       „    „,  R.«m.    n™    sm.    n«.uii 


Sage  (D.  C.)  224  Fed.  525,  35  Am.  Bankr. 

Rep.  436;    Greene  v.  Moore  (CaL  AppJ  „,„  ,,,    ,   „    _    , 

184  Pae.   506;    De  Moth    v.    Faw,   103  ™         ;,'„.„.    „     I'  T&,      ' 

_      '     _  *  .    '  Tlnrrtmirh   v.    Wirat  Nut    RhtiV   nf  nisro- 


173,  37  Am.  Bankr.  Bep.  519;    Roszell 
Continental  Coal  Corp.  (D.  C.I 


Wash.  279,  174  Pac.  18;  In  re  Barrow, 
1  N.  B.  B.  481,  Fed.  Cas.  No.  1,057;  New- 
man v.  Fisher,  37  Md.  259;   In  re  Ander- 


Darrough  v.  First  Nat  Bank  of  Clare- 
more,  56  Ofcl.  647,  156  Pac.  191;  Mark- 
son  v.  Haney,  47  Ind.  81. 


son  (D.  C.)  23  Fed.  482.    Where  the  true-  "  In  re  Knight  (D.  C.)  125  Fed.  36, 
tee  of  a  bankrupt  corporation  had  in  his  u  Am-   Bankr.  Bep.  1;    State  of  Mis- 
possession  a  fund,  claimed  by  corporate  Boari  v-  An»le-  236  Fed-  "<-  14»  0.  C. 
creditors,  and  also  by  creditors  of  an  in-  *-  wo>  38  Am-  Bankr.  Bep.  304. 
solvent  firm,  the  bankruptcy  court  has 
exclusive  Jurisdiction  to  decide  conflict- 
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court  of  bankruptcy,  whose  jurisdiction  is  exclusive,  and,  on  the  mak- 
ing of  the  adjudication,  relates  back  to  the  act  of  bankruptcy." 

§  IS.  Territorial  Limits  of  Jurisdiction. — Although  the  jurisdiction 
of  a  court  of  bankruptcy  to  take  cognizance  of  a  petition,  whether  volun- 
tary or  involuntary,  and  make  an  adjudication  thereon,  depends  upon 
the  residence  of  the  debtor,  or  his  havtng  his  principal  place  of  business, 
within  the  limits  of  its  district,  yet,  when  jurisdiction  has  once  attached, 
the  authority  of  the  court  in  respect  to  assets  or  claims  is  not  territo- 
rially restricted  to  the  boundaries  of  the  judicial  district  or  of  the  state. 
It  was  the  intention  of  Congress  to  make  the  act  operative  throughout 
the  United  States ;  it  does  not  stop  at  state  lines.  The  bankruptcy  court 
has  jurisdiction  of  the  debtor's  entire  estate.  Property,  wherever  sit- 
uated, which  is  not  exempt,  passes  to  and  vests  in  the  trustee,  who  is 
an  officer  of  the  court,  and  thus  is  in  the  custody  or  under  the  control 
of  the  court.  So  also  debts,  wherever  payable,  and  creditors,  wherever 
they  reside,  are  subject  to  the  jurisdiction  of  the  court,  and  it  has  power 
and  authority  to  determine  all  questions  concerning  liens  upon  the  bank- 
rupt's property  or  interests  affecting  it.M  The  court  may  also  issue 
citations  to  persons  in  another  jurisdiction  to  appear  before  it  in  re- 
spect to  such  matters.31  It  is  true  the  act  confers  jurisdiction  upon  the 
several  courts  of  bankruptcy  "within  their  respective  territorial  limits," 
but  this  rather  designates  the  place  where  the  jurisdiction  is  to  be  exer- 
cised than  the  limits  of  the  jurisdiction  itself.  There  was  a  similar 
clause  in  the  bankruptcy  act  of  1867,  where  original  jurisdiction  in  bank- 
ruptcy was  conferred  upon  the  district  courts  "in  their  respective  dis- 
tricts." But  upon  this  language  it  was  remarked  by  the  Supreme  Court 
of  the  United  States:  "Their  jurisdiction  is  confined  to  their  respective 
districts,  it  is  true;  but  it  extends  to  all  matters  and  proceedings  in 
bankruptcy  without  limit  When  the  act  says  that  they  shall  have  ju- 
risdiction in  their  respective  districts,  it  means  that  the  jurisdiction  is 
to  be  exercised  in  their  respective  districts.    Each  court,  within  its  own 

*»  In  re  Knight,  125  Fed.  SS,  11  Am.  1S1  Fed.  732,  SI  C.  C.  A.  116,  18  Am. 

Bankr.  Rep.  1.  Bankr.  R«p.  56;    Guardian  Trust  Co.  v. 

»°  Babbitt  v.  Dutcher,  216  U.  S.  102,  Kansas  City  Southern  Ky.  Co.,  171  Fed. 

30  Sup.  Ct.  372,  54  L.  Ed.  402,  17  Ann.  43,  96  C.  C.  A.  285;   In  re  Granite  City 

Cas.  969,  23  Am.  Bankr.  Rep.  519;  Wood  Bank,  137  Fed.  818,  70  C.  C.  A.  316,  14 

v.  Henderson,  210  U.  8.  246,  28  Sup.  Ct  Am.  Bankr.  Rep.  404;  Markson  v.  Hean- 

621,  52  L.  Ed.  1046,  20  Am.  Bankr.  Hep.  ey,  1  Dill.  497,  4  N.  B.  R.  510,  Fed.  Cas. 

1;  Thomas  v.  Woods,  173  Fed.  585,  97  C.  No.  9,008;  Whitrldge  v.  Taylor,  66  N.  C. 

C.  A.  535,  23  Am.  Bankr.  Rep.  132;  Staun-  273. 

ton  v.  Wooden,  179  Fed.  61,  102  C.  C.  A.  *i  Staunton  v.  Wooden,  179  Fed.  61, 

355,  24  Am.  Bankr.  Rep.  736;  In  re  Demp-  102  a  C.  A.  355,  24  Am.  Bankr.  Rep. 

ater,  172  Fed.  353,  97  C.  C.  A.  51.  22  Am.  786. 
Bankr.  Rep.  751;  In  re  Muncle  Pulp  Co., 
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district,  may  exercise  the  powers  conferred ;  but  those  powers  extend 
to  all  matters  of  bankruptcy  without  limitation."**  But  according  to 
the  highest  authority  at  present  available,  a  court  of  bankruptcy  cannot 
issue  process  to  be  enforced  in  another  territorial  jurisdiction,  nor  make 
a  summary  order  for  the  delivery  of  property  which  must  be  there  en- 
forced. Such  an  order  can  only  be  obtained  by  ancillary  proceedings 
by  the  trustee  in  the  court  of  the  district  where  it  must  be  executed.** 

§  19.  Jurisdiction  as  Dependent  on  Residence  or  Domicile. — The 
statute  confers  upon  the  courts  of  bankruptcy  authority  "to  adjudge 
persons  bankrupt  who  have  had  their  principal  place  of  business,  re- 
sided, or  had  their  domicile  within  their  respective  territorial  jurisdic- 
tions for  the  preceding  six  months,  or  the  greater  portion  thereof."  M 
This  enactment  must  be  understood  as  making  an  exception  to  the  gen- 
eral provisions  of  the  act  of  August  13,  1888  (25  Stat.  433)  that  "no 
civil  suit  shall  be  brought  before  either  of  said  courts  [circuit  or  district 
courts]  against  any  person  by  any  original  process  or  proceeding  in 
any  other  district  than  that  whereof  he  is  an  inhabitant."  For  the 
"principal  place  of  business"  of  a  bankrupt  may  be  in  a  district  other 
than  that  where  he  resides  or  is  an  "inhabitant."  But  whether  the 
jurisdiction  is  invoked  on  the  ground  of  residence,  domicile,  or  place 
of  business,  it  must  be  within  the  judicial  district  where  the  petition 
is  filed.  It  is  not  enough  that  it  should  be  within  the  same  state.  Thus, 
if  a  debtor  resides  or  has  his  principal  place  of  business  in  the  northern 
district  of  New  York,  he  cannot  file  his  petition  in  the  southern  dis- 
trict of  New  York.**  Further,  the  residence  or  domicile  of  the  bank- 
rupt within  the  territorial  jurisdiction  of  the  court,  or  his  having  car- 
ried on  business  within  the  district,  for  the  prescribed  period  of  time 
before  the  filing  of  a  petition  by  or  against  him,  is  an  essential  juris- 
dictional fact,  without  the  existence  of  which  the  court  will  have  no 
authority  to  proceed,  as  it  is  the  fact  which  determines  the  court  in 
which   the   proceedings   are   to   be   taken.**     And   this   essential   fact 

**  Lathrop  v.  Drake,  91  TJ.  8.  516,  23  Schwartz,  204  Fed.  326,  80  Am.  Bankr. 

D.  Ed.  414.  Rep.  344. 

"  Orinoco  Iron  Co.  r.  Metzel,  230  Fed.  *«  Bankruptcy  Act  1868,  |  2,  'clause  1. 

40,  144  C.  C.  A.  338,  36  Am.  Bankr.  Rep.  «  In  re  Palmer,  1  N.  B.  R.  213,  Fed. 

247;    Staunton  v.  Wooden,  179  Fed.  61,  Caa.  No,  10,680;    Fogarty  v.  Gerrlty,  1 

102  C.  C.  A.  355,  24  Am.  Bankr.  Rep.  Sawy.  233,  4  N.  B.  R.  450,  Fed.  Caa.  No. 

730;    In  re  Waukesha  Water  Co.,   116  4,695.      But  see  Clark- Herrln-Campbell 

Fed.  1009,  8  Am.  Bankr.  Rep.  715;  In  re  Co.  v.  H.  B.  Claflin  Co.,  218  Fed.  429, 

Williams,  120  Fed.  38,  9  Am.  Bankr.  Rep.  134  C.  C.  A.  229,  33  Am.  Bankr.  Rep.  414. 

741;    In  re  Steele,  181  Fed.  886,  20  Am.  "Fognrty  v.  Gerrity,  1  Sawy.  233,  4 

Bankr.  Rep.  440;   In  re  Alpbln  &  Lake  N.  B,  R.  450,  Fed.  Cas.  No.  4,895;   In  re 

Cotton  Co.,  131  Fed.  824,  12  Am.  Bankr.  Lelghton,  4  Ben.  457,  5  N.  B.  R.  95,  Fed. 

Eep.    653.      And    see    In    re   J.    &    M.  Cae.  No.  8,221;    In  re  Little  3  Ben.  25,  2 
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must  apjrear  affirmatively  and  distinctly  and  not  be  left  to  presump- 
tion or  conjecture."  Nor  can  this  requirement  as  to  jurisdiction  be 
waived  by  the  bankrupt  or  the  creditors.  Neither  consent  nor  failure 
to  object  can  confer  authority  to  proceed  upon  a  court  which  would 
not  have  jurisdiction  under  the  express  language  of  the  statute.*8  But 
a  bankrupt  who  has  procured  the  dismissal  of  involuntary  proceedings 
against  him,  on  his  sworn  plea  denying  his  residence  within  the  district 
and  asserting  it  to  be  within  another  district  which  he  names,  may  be 
estopped  to  object  to  the  jurisdiction  of  the  court  in  the  latter  district, 
when  fresh  proceedings  are  commenced  against  him  there  by  the  same 
creditors." 

"Residence"  and  "domicile"  do  not  mean  the  same  thing,  and  careful 
attention  should  be  given  to  the  difference  in  their  signification  in  order 
to  understand  the  full  scope  of  this  clause  of  the  bankruptcy  act.  "The 
act  of  residence  does  not  alone  constitute  the  domicile  of  a  party,  but 
it  is  the  fact  of  residence,  accompanied  by  an  intention  of  remaining, 
which  constitutes  domicile.  The  distinction  between  domicile  and  mere 
residence  may  be  shortly  put  as  that  between  residence  animo  manendi 
and  residence  animo  revertendi.  Mere  residence  may  be  for  a  transient 
purpose,  as  for  business,  for  a  fixed  period,  or  limited  by  an  expected 
future  event,  upon  the  happening  of  which  there  is  a  purpose  to  return 
or  remove.  The  two  elements  of  residence  and  the  intention  that  such 
residence  shall  be  permanent  must  concur  to  make  citizenship  [domi- 
cile]. It  has  consequently  been  held  from  the  beginning  that  an  aver- 
ment of  residence  is  not  the  equivalent  of  an  averment  of  citizenship 
[domicile]  for  the  purpose  of  supporting  jurisdiction  in  the  courts  of 
the  United  States."48  Hence  a  court  of  bankruptcy  has  jurisdiction  of 
a  petition  filed  by  a  debtor  who  has  had  his  domicile  within  the  dis- 

N.  B.  R.  294,  Fed.  Cas.  No.  3.391;  Id  re  tlon,  was  held  to  have  waived  Its  objer- 

Palmer,  1  N.  B.  R.  213,  Fed.  Cas.  No.  tion  that  the  proceeding  was  not  brought 

10,680;  In  re  Boston-Cerillos  Mines  Corp.  In  that  division  of  the  federal  district  In 

(D.  C.)  206  Fed.  794,  30  Am.  Bankr.  Rep.  which  it  had  lta  domicile. 
739.                                                 '  3»  Long  v.  Lockman  (D.  C.)  135  Fed. 

it  In  re  Plotke,  104  Fed.  964.  44  O.  O.  197,  14  Am.  Bankr.  Rep.  172. 
A.  282,  5  Am.  Bankr.  Rep.  171.  «•  Marks  v.  Marks,  75  Fed.  321.    And 

.     is  Finn  v.  Carolina  Portland  Cement  see  In  re  Watson,  4N.EB.  613,  Fed. 

Co.,  232  Fed.  815,  147  C.  C.  A.  B,  37  Am.  Cas.  No.  17,272;    Haskell  v.  Bailey,  63 

Bankr.  Rep.  449;    Fogarty  .v.  Gerrity,  1  Fed.  873,  11  C.  C.  A.  476;  Danaby  v.  Na- 

Sawy.  233,  Fed.  Cas.  No.  4,893;    In  re  tional  Bank  of  Denlson,  64  Fed.  148,  1U 

Palmer,  1  N,  B.  R.  213,  Fed.  Cas.  No.  10,-  C.  C.  A.  75;  Poppenhauser  v.  India  Rub- 

680.     But  compare  Clark-Ilerrin-Camp-  ber  Comb  Co.,  14  Fed.  707;  McDonald  v. 

bell  Co.  v.  B.  B.  Claflln  Co.,  218  Fed.  429,  Salem  Flour  Mills  Co.,  31  Fed.  677;  Bart- 

134  C.  C.  A.  229,  33  Am.  Bankr.  Rep.  414,  left  v.  New  York,  5  Sand*.  (N.  T.)  44; 

to  which  an  alleged  bankrupt  corporation,  In  re  Garneau,  127  Fed.  677,  62  C  C. 

by  pleading  to  the  merits  in  Its  answer  A.  403,  11  Am.  Bankr.  Rep.  679;  Ander- 

and  otherwise  submitting  to  the  Jurlsdie-  son  v.  Anderson,  42  Vt.  350,  1  Am.  Rep. 
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trict  for  the  preceding  six  months,  although,  during  the  greater  portion 
of  that  time  he  has  resided  elsewhere,  either  in  another  state  or  in  for- 
eign countries,  provided  there  was  no  abandonment  of  the  original  domi- 
cile, nor  acquisition  of  a  new  one,  and  the  debtor  returned  to  the  dis- 
trict, before  the  filing  of  the  petition,  with  the  intention  of  making  his 
permanent  home  there."  It  should  also  be  noted,  as  further  empha- 
sizing the  distinction  between  residence  and  domicile,  that  whereas  ei- 
ther may  confer  jurisdiction  to  make  an  adjudication  of  bankruptcy,  yet 
the  exemptions  of  the  bankrupt  are  to  be  regulated  by  the  laws  of  the 
state  wherein  he  has  had  his  domicile  (not  residence)  for  the  six  months 
or  the  greater  portion  thereof  immediately  preceding  the  filing  of  the  pe- 
tition." Hence  one  may  be  adjudicated  a  bankrupt,  as  residing  or  doing 
business,  in  one  state,  and  have  his  exemptions  determined  by  the  laws 
of  another  state. 

Since  adjudications  are  occasionally  made  against  married  women 
■  and  infants,  it  is  important  to  remark  that  the  domicile  of  a  wife  follows 
that  of  her  husband  during  the  continuance  of  the  marriage  relation,  but 
a  divorce  leaves  the  wife  at  liberty  to  choose  and  fix  her  own  domicile.*3 
A  minor  may  acquire  a  separate  domicile  from  that  of  his  father  during 
the  latter's  life-time.  But  that  result  can  be  accomplished  only  by  the 
emancipation  of  the  minor  and  a  complete  surrender  of  the  parental 
control  either  to  the  minor  himself  or  to  sofne  one  standing  in  the  place 
of  the  parent  as  to  the  choice  of  domicile.44 

It  is  further  requisite  to  give  jurisdiction  of  proceedings  in  bank- 
ruptcy that  residence  within  the  district  should  be  bona  fide;  and  the 
removal  of  a  person  from  one  district  to  another  for  the  express  pur- 
pose of  filing  a  petition  in  bankruptcy  therein  and  with  the  intention  of 
leaving  the  district  as  soon  as  he  obtained  a  discharge,  does  not  make 
him  a  resident  so  as  to  confer  jurisdiction  on  the  court.45    In  view  of 

834;    Salem  v.  Lyme,  29  Conn.  74;    In  re  a  permanent  residence  In  the  district  to 

Lenten,  208  Fed.  80,  30  Am.  Bankr.  Rep.  which  the  removal  Is  made,  It  is  no  soffl- 

638.  dent  reason  for  refusing  to  take  Juris- 

«  In  re  Williams,  90  Fed.  544,  3  Am.  diction  that  the  party  was  primarily  ac- 

Bpnkr.  Rep.  677;    In  re  Walker,  1  Low.  tooted  by  a  desire  to  file  his  petition  in 

237, 1  N.  B.  R.  386,  Fed.  Cas.  No.  17,061.  bankruptcy  in  that  particular  court,  or, 

13  Bankruptcy  Act  1898,  |  6.  generally  speaking,  to  got  a  case  Into  a 

*'  Bennett  v.  Bennett,  1  Deady,  299,  federal  court  which  otherwise  would  not 

Fed.  Cas.  No.  1.318;  Knickerbocker  Life  have  had  Jurisdiction  of  it    See  Gardner 

Ins.  Co.  v.  Gorbach,  70  Pa.  St  160.  v.  Sharp,  4  Wash.  C.  C.  609,  Fed.  Cas. 

**  Woolrldge  v.  McKenna,  8  Fed.  660;  No.  5.230;  Robertson  v.  Carson,  10  Wall. 

Dresser  r,  Edison  Illuminating  Co.,  49  94,  22  L.  Ed.  178;  Gatlett  v.  Pacific  Ins. 

Fed.  257.     See  In  re  Kingsley,  160  Fed.  Co.,  1  Paine,  694,  Fed.  Cas.  No.  2,617; 

275,  20  Am.  Bankr.  Rep.  427.  Brtggs  v.  French,  2  Sumn.  251.  Fed.  Cas. 

"In  re  Garneau,  127  Fed.  677,  62  C.  No.  1,871;   Case  v.  Clarke,  5  Mason,  70, 

C.  A.  403,  11  Am.  Bankr.  Rep.  679.     Yet  Fed.  Cas.  No.  2,490;   Johnson  v.  Mane-Li, 

tf  there  is  on  actual  Intention  to  take  up  Woolw.  390,  Fed.  Cas.  No.  7,309. 
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the  very  comprehensive  language  of  the  statute,  cases  must  be  extreme- 
ly tare  in  which  it  cannot  be  said  that  a  person  has  either  resided  or  had 
his  domicile  or  had  his  principal  place  of  business  within  any  given 
district  for  the  greater  portion  of  the  preceding  six  months.  Yet  such 
a  case  occurred,  where  the  court  refused  to  take  jurisdiction  of  proceed- 
ings against  an  itinerant  gambler  who  was  shown  to  have  resided  with- 
in the  district  for  only  about  two  months  before  the  filing  of  the  peti- 
tion, although  admitting  that  the  same  conditions  might  be  found  to 
exist  in  any  other  district,  so  that  the  debtor  might  altogether  escape 
from  the  law.48 

Under  the  statute,  proceedings  in  bankruptcy  may  be  instituted  in 
the  district  either  of  the  debtor's  residence  or  domicile  or  of  his  prin- 
cipal place  of  business,*1  and  in  the  latter  case,  the  place  of  his  resi- 
dence or  domicile  is  immaterial.**  But  if  he  is  not  shown  to  have  any 
place  of  business,  or  to  have  had  a  place  of  business  within  the  district 
for  the  requisite  length  of  time,  then  jurisdiction  must  depend  upon  ei- 
ther residence  or  domicile.**  The  "business"  intended  by  the  statute 
may  be  of  almost  any  nature.  One  may  have  a  place  of  business  though 
the  only  business  carried  on  there  is  that  which  he  transacts  as  agent 
and  attorney  for  another  person,8*  or  although  he  merely  works  there 
as  clerk  to  the  successors  in  the  business  in  which  he  had  previously 
failed.81  Under  the  act  of  1867  it  was  held  that  one  whose  only  occupa- 
tion was  that  of  a  book-keeper  could  not  be  said  to  be  "carrying  on 
business-"6*  But  the  case  is  of  very  doubtful  authority.  If,  as  often 
happens,  the  same  person  is  engaged  in  various  occupations  or  pur- 
suits, then  it  becomes  necessary  to  determine  as  a  question  of  fact  which 
is  his  "principal"  business,  or  that  in  which  the  major  part  of  his  capital 
is  invested,  which  engages  the  chief  part  of  his  time  and  efforts,  or  on 

*«  In  re  Williams,  120  Fed.  84,  9  Am.  Blatchf.  890,  6  N.  B.  B,  107,  Fed.  Gas. 

Bankr.  Rep.  736.     "It  is  true,"  said  the  No.  124. 

court,  "that  in  cases  of  this  kind,  where  « In  re  Plotke,  104  Fed.  964.  44  a  C. 
the  debtor  belongs  to  that  roving  class  A.  282,  S  Am.  Bankr.  Rep.  171;  In  re 
which  never  remains  but  for  a  short  time  Lippbart,  201  Fed.  103,  28  Am.  Bankr. 
in  one  place,  as  is  the  case  In  this  pro-  Rep.  705.  A  traveling  salesman  has  no 
ceeding,  there  can  be  no  adjudication  of  place  of  business  which  gives  Jurisdtc- 
bankruptcy.  These  considerations,  not  tion  of  his  petition  in  voluntary  bank- 
without  weight  so  far  as  the  policy  of  ruptcy  to  a  District  Court  of  a  district 
legislation  1b  concerned,  are  properly  to  In  which  he  does  not  reside.  In  re 
be  addressed  to  Congress,  but  they  can-  Price  (D.  C.)  231  Fed.  1001,  36  Am. 
not    control    the    Interpretation    of    the  Bankr.  Bep.  606. 

statute  where  its  words  are  so  plain  and  *°  In  re  Baily,  2  Ben.  437,  IN,  EB. 

unambiguous  as  to  exclude  the  consld-  618,  Fed.  Cas.  No.  753. 

eratlon  of  extraneous  circumstances."  «  In  re  Belcher,  2  Ben.  468, 1N.B.K. 

*l  Ex  parte  Hall,  5  Law  Rep.  269,  Fed.  666,  Fed.  Cas.  No.  1,237. 

Cas,  No.  5,010.                      -  "In  re  Magle,  2  Ben.  369,  1  N.  B. 

*■  In    re    Alabama    ft    0.    E-    Co.,    9  R.  522,  Fed.  Cas.  No.  8,951. 
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which  he  principally  depends  for  his  income.**  Thus,  where  a  petition- 
er in  voluntary  bankruptcy  resides  in  one  district  and  is  there  employed 
as  a  clerk  in  a  store,  but  is  engaged  in  trade  on  his  own  account,  as  a 
general  merchant,  in  another  district,  the  court  in  the  latter  district  has 
jurisdiction  of  his  petition,  the  bankrupt's  principal  place  of  business 
being  within  its  territorial  limits.8*  Though  a  corporation  may  have 
its  "home  office"  in  one  state,  where  its  officers  are  to  be  found,  and 
where  its  directors  meet,  its  records  are  kept,  and  its  finances  adminis- 
tered, this  is  not  its  principal  place  of  business  if  its  actual  operations 
are  conducted  in  another  state,  where  its  shops,  factories,  mills  or  other 
works  are  located.""  But  if  a  corporation  shuts  down  its  factory,  or 
ceases  to  do  any  active  business  at  the  place  where  its  plant  is  located, 
but  still  maintains  a  head  office  in  another  state  or  district,  where  its 
executive  .and  financial  business  is  transacted,  the  latter  becomes  its 
principal  place  of  business,  so  as  to  give  jurisdiction  to  the  federal 
court  there."* 

In  regard  to  the  requirement  that  the  residence  or  domicile  of  the 
debtor,  or  his  maintenance  of  a  principal  place  of  business  within  the 
district,  shall  have  continued  for  "the  preceding  six  months  or  the  great- 
er portion  thereof,"  it  is  logically  necessary  to  understand  that  the  pe- 
riod of  six  months  must  be  referred  to  the  time  of  the  filing  of  the  pe- 
tition in  bankruptcy.  A  strict  construction  would  make  it  refer  to  the 
date  of  adjudication,  since  the  language  quoted  occurs  in  a  sentence  be- 
ginning "to  adjudge  persons  bankrupt,"  and  no  other  point  of  time  is 
there  fixed.  But  practically  the  courts  have  proceeded  on  the  assump- 
tion that  the  time  of  filing  the  petition  was  meant. 
•  In  the  early  days  of  the  operation  of  the  present  statute,  it  was 
thought  to  mean  that  the  debtor  must  have  established  his  residence  or 
domicile  within  the  territorial  jurisdiction  at  least  six  months  before  the 
filing  of  the  petition,  and  that,  during  such  period  of  six  months,  he 
should  not  have  absented  himself,  unless  it  were  for  a  time  of  less  than 
three  months.     The  requirement  was  thought  to  be  similar  to  that  in 

*•  In  re  Slacker,  HO  Fed.  355,  6  Am.  Alabama  ft  C.  B.  Co.,  0  Blatchf,  S90,  8 

Bankr.  Rep.  577.     See  In  re  Foster,  8  N.  B.  R.  107,  Fed.  Cas.  No.  124.    As  to 

Ben.  386,  3  N.  B.  R.  236,  Fed.  Cas.  No.  jurisdiction   of  corporations   depending 

4,962.  on  tbetr  residence  or  place  of  business, 

■«  In  re  Brice,  93  Fed.   942,  2  Am.  see  more  fatly,  infra,  Ch.  IX,  |  132. 

Bankr.  Rep.  197.  ■•  In  re  Marine  Machine  &  Conveyor 

"In  re  E.  ft  G.  Theatre  Co.  (D.  C.)  Co.,  91  Fed.  630,  1  Am.  Bankr.  Rep.  421; 

223  Fed.  657.  35  Am.  Bankr.  Rep.  255 ;  In  re  Mnnger  Vehicle  Tire  Co.,  159  Fed. 

In  re  Monarch  Oil  Corp.   (D.  C.)  272  901,  87  C.  C.  A.  81,  19  Am.  Bankr.  Rep. 

Fed.  524,  46  Am.  Bankr.  Rep.  65 ;  In  re  785.    Compare  In  re  Little,  3  Ben.  25,  2 

Devonian  Mineral  Spring  Co.  (D.  C.)  272  N.  B.  R,  294,  Fed.  Gas.  No.  8391. 
Fed.  527,  47  Am.  Bankr.  Rep.  82 ;   In  re 
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the  divorce  laws  of  most  of  the  states,  requiring  the  complainant  to  have 
resided  within  the  state  for  a  given  period.67  Also  it  was  thought  that 
the  petition  must  be  filed  in  the  district  where  the  debtor  had  made  the 
longest  residential  stay  during  the  preceding  six  months,  no  matter  how 
short  a  time  that  might  cover,  the  statute  not  intending  that  his  resi- 
dence in  the  district  should  necessarily  have  extended  over  thrae 
months."  This  was  in  analogy  to  the  decisions  under  the  act  of  1867, 
where  it  was  held  that  the  petition  might  be  filed  on  the  very  day  after 
the  establishment  of  the  debtor's  residence  in  a  given  district,  as  in  the 
case  of  an  American  citizen  returning  from  abroad.  "If  a  person  re- 
sides within  the  United  States,  and  no  district  can  be  shown  in  which  he 
has  had  a  longer  residence  (within  six  months)  than  that  in  which  he 
petitions,  he  has  chosen  the  proper  district."  M  Both  these  views,  how- 
ever, have  been  abandoned,  and  it  may  now  be  regarded  as  settled,  first, 
that  it  is  not  necessary  that  the  residence  or  domicile  should  have  begun 
six  months  before  the  petition  in  bankruptcy,  but  it  is  sufficient  if  it 
commenced  at  such  a  time  that  it  may  be  said  to  have  included  "the 
greater  portion  thereof,"  that  is,  the  greater  portion  of  the  preceding 
six  months,  and  second,  that  it  must  have  continued  in  the  particular 
district  for  at  least  one  or  more  days  over  three  months,  for  it  is  not 
sufficient  that  the  debtor  should  have  resided  within  the  district  for  a 
longer  time  than  he  has  resided  in  any  other  district;  in  addition  to 
that  his  residence  must  have  continued  more  than  three  months;  and 
if  during  the  period  of  the  preceding  six  months  the  debtor  has  neither 
resided,  had  his  domicile,  nor  maintained  a  principal  place  of  business 
in  any  one  district  for  so  long  a  period  as  three  months,  then  there  is 
no  court  in  which  a  petition  by  or  against  him  can  be  filed.8*  The  case 
of  a  citizen  returning  from  abroad  will  depend,  not  on  residence,  but  on 
domicile,  and  the  domicile  of  origin  may  have  been  preserved  notwith- 
standing the  residence  abroad,  so  that  the  court  at  that  place  may  have 
jurisdiction.*1 

This  consideration  is  applicable  to  the  case  of  a  fugitive  from  jus- 
tice, or  an  absconding  debtor,  whose  present  residence  is  unknown. 


■i  In  re  Stokes,  1  Nat  Bankr.  News,  Fed.  34.  9  Am.  Bankr.  Rep.  736;   In  re 

106.  Berner.  2  Nat.  Bankr.  News,  330;  Long- 
is  In  re   Bay,    1  Nat.   Bankr.   News,  ley  Bros.  v.  McCann,  90  Ark.  262,  119 

336.  S.  W.  268;    In  re  Lelghton,  4  Ben.  457, 

« In    re   Goodfellow,  1    Low.  510,  3  5  N.  B.  R.  85,  Fed.  Oas.  No.  8321.    And 

N.  B.  B,  452,  Fed.  Cas.  No.  5536.  see  In  re  Hurley,  204  Fed.  126,  20  Am, 

••In  re  Fackelman  (D.  C.)  248  Fed.  Bankr.  Rep.  567. 

565,  41  Am.  Bankr.  Rep.  14;   In  re  Plot-  «>  In  re  Williams,  09  Fed,  644,  &  Am. 

ke,  104  Fed.  064.  44  C.  C.  A.  282,  5  Am.  Bankr.  Rep.  677. 

Bankr.  Rep.  171;    In  re  Williams,  120 
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Since  the  statute  does  not  require  the  personal  presence  of  the  debtor 
in  involuntary  proceedings,  nor  personal  service  upon  him,  nor  his  resi- 
dence within  the  district,  but  only  his  domicile  there,  an  adjudication 
may  be  made  against  a  person  in  this  situation,  upon  a  petition  filed  in 
the  court  of  bankruptcy  at  the  place  where  he  was  domiciled  at  the  time 
of  his  departure,  provided  the  domicile  was  established  at  least  six 
months  before  the  filing  of  the  petition,  unless  there  was  an  intention 
on  his  part  to  change  his  domicile  and  acquire  a  new  one  elsewhere, 
and  the  burden  of  proving  that  fact  is  on  those  who  object  to  the  juris- 
diction." 

The  act  also  confers  jurisdiction  upon  the  proper  courts  to  adjudge 
persons  bankrupt  "who  do  not  have  their  principal  place  of  business,  re- 
side, or  have  their  domicile  within  the  United  States,  but  have  prop- 
erty within  their  jurisdictions,  or  who  have  been  adjudged  bankrupts  by 
courts  of  competent  jurisdiction  without  the  United  States  and  have 
property  within  their  jurisdictions."  M  The  latter  of  these  two  clauses 
was  probably  meant  to  apply  to  American  citizens  who  have  been  ad- 
judged bankrupts  in  foreign  courts.  But  both  clauses  plainly  apply  to 
aliens.  In  this  respect  the  present  statute  is  wider  than  the  act  of 
1867,M  and  in  the  case  here  contemplated  jurisdiction  depends  solely  up- 
on the  presence  within  the  district  of  property  available  to  the  creditors 
through  the  instrumentality  of  proceedings  in  bankruptcy. 

§  20.  Jurisdiction  Dependent  on  Amount  of  Debts. — In  the  case 
of  a  voluntary  petition  in  bankruptcy,  the  amount  of  the  petitioner's  in- 
debtedness is  immaterial.  But  when  the  proceedings  are  involuntary 
and  instituted  by  creditors,  it  is  made  a  jurisdictional  requisite  that  the 
person  or  corporation  proceeded  against  should  "owe  debts  to  the 
amount  of  one  thousand  dollars  or  over."M  And  the 'statute  defines 
"debts"  as  including  "any  debt,  demand,  or  claim  provable  in  bank- 
ruptcy." **  There  must  therefore  be  an  aggregate  of  one  thousand  dol- 
lars of  debts  directly  owing  by  the  alleged  bankrupt  and  provable  against 
his  estate.  In  one  case,  where  a  petition  was  filed  against  a  partner- 
ship after  its  dissolution,  and  its  indebtedness  was  not  shown  to  reach 

"Hills  v.  F.  D.  McKinnlss  Co..  188  rupt  or  his  creditors,  or  both,  are  aliens ; 

Fed.   1012,   26  Am.   Banter.    Rep.    329;  and  a  deposit  la  bank,  to  the  credit  of 

In  re  Oidsteln,  182  Fed.  409,  25  Am.  an  alien.  Is  property  having  Its   situs 

Bankr.  Rep.  138;    In  re  Filer,  108  Fed.  wltbin   the  district  where  the  bant  Is 

209,  B  Am.  Bankr.  Rep.  332;    Cobb  v.  situated.     In  re  Berthoud  (D.  C.)  231 

Rice,  130  Mass.  231.  Fed.  329.  36  Am.  Bankr.  Bep.  555. 

**  Bankruptcy  Act  1898,  f  2,  clause  1.  «»  See  In  re  Burton,  9  Ben.  324,  17 

Under  this  provision,  bankruptcy  courts  N.  B.  it.  212,  Fed.  Cas.  No.  2,214. 
have   jurisdiction  If  there  is  property  "  Bankruptcy  Act  1898,   {  4. 

within  the  Jurisdiction,  though  the  bnuk-  •«  Bankruptcy  Act  1898,  g  1,  clause  11. 

Bt.k.Bkr.  f3n  Ed.}— 4 
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the  required  amount,  except  by  including  some  debts  which  accrued 
after  the  dissolution  and  which  became  obligations  of  the  firm  only  on 
the  ground  of  estoppel  in  favor  of  such  creditors  as  had  no  notice  of  the 
dissolution,  the  court  refused  to  make  an  adjudication  of  bankruptcy." 
The  opinion  was  advanced  (under  the  act  of  1867)  that  the  jurisdic- 
tion, in  so  far  as  it  depended  upon  the  amount  of  indebtedness,  must 
exist  at  the  time  of  the  trial  and  adjudication,  and  that,  although  the 
debts  might  amount  to  the  requisite  sum  at  the  time  of  filing  the  peti- 
tion, yet  if  they  were  thereafter  reduced  by  payments  made,  so  as  to 
amount  to  less  than  the  jurisdictional  sum,  the  court  lost  jurisdiction 
and  could  not  make  an  adjudication."  But  under  the  present  statute, 
the  opinion  appears  to  prevail  that  it  is  enough  if  this  jurisdictional  fact, 
like  others,  exists  at  the  time  of  filing  the  petition.  And  some  courts 
have  thought  that  the  statute  should  be  construed  as  having  reference 
to  the  amount  of  indebtedness  at  the  time  of  the  commission  of  the  act 
of  bankruptcy  charged,  on  the  ground  that,  when  a  debtor  commits  an 
act  of  bankruptcy  denounced  by  the  statute,  his  creditors  immediately 
acquire  a  vested  right  to  avail  themselves  of  it,  to  file  a  petition,  and  to 
have  the  estate  administered  by  the  court  of  bankruptcy ."  At  any  rate, 
a  payment  made  to  a  creditor  after  the  commission  of  an  act  of  bank- 
ruptcy would  almost  certainly  amount  to  a  voidable  preference.  And 
the  authorities  are  unanimous  in  holding  that,  in  computing  the  amount 
of  indebtedness  of  the  alleged  bankrupt,  the  claims  of  preferred  credi- 
tors must  be  included,  if  their  preferences  were  given  under  such  cir- 
cumstances as  to  be  voidable,  since  they  will  be  entitled  to  prove  their 
claims  in  the  bankruptcy  proceedings  when  they  have  surrendered  their 
preferences  or  when  the  same  have  been  voluntarily  relinquished.7* 
This  doctrine  was  applied  in  a  case  where  the  act  of  bankruptcy  charged 
was  the  making  of  a  general  assignment  by  a  debtor  who,  at  the  time, 
owed  much  more  than  the  required  amount.  Some  of  the  creditors  as- 
sented to  the  assignment  and  released  the  debtor  on  receiving  their  pro- 
portional part  of  the  assets  covered  by  the  assignment.  But  other  cred- 
itors, refusing  to  assent,  filed  a  petition  in  bankruptcy.  The  settlement 
with  assenting  creditors  had  then  reduced  the  amount  of  unreleased  in- 
debtedness below  the  sum  of  one  thousand  dollars.  Nevertheless  the 
court  held  that  it  had  jurisdiction  and  that  an  adjudication  should  be 

<"  In  re  Plnson  &  Co.,  180  Fed.  787,  '•  In  re  MeMurtrey  &  Smith,  142  Fed. 

24  Am.  Bankr.  Rep.  804.  853,   15  Am.  Bankr.   Rep.  427 ;    la  re 

•*  In  re  Skelley,  3  Bias.  260,  5  N.  B.  Tirre,  95  Fed.  426,  2  Am.  Bankr.  Rep. 

R.  214,  Fed.  Cas.  No.  12,921.  493;   In  re  Norcross,  1  Am.  Bankr.  Rep. 

"In  re  Jacobson,   181  Fed.  870,  24  644,  1  Nat.  Bankr.  News,  267;    In  re 

Am.  Bankr.  Rep.  927.  Cain,  2  Am.  Bankr.  Hep.  370. 
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made,  on  the  ground  that  the  released  debts  should  be  regarded  as  still 
existing  and  unpaid,  at  least  for  the  purpose  of  the  present  proceeding 
and  in  order  to  secure  to  the  non-assenting  creditors  the  rights  and  rem- 
edies with  which  they  became  vested  upon  the  commission  of  the  act 

of  bankruptcy.11 

§  21.  Jurisdiction  of  Bankrupt's  Person. — In  voluntary  cases,  the 
bankrupt  submits  himself  to  the  jurisdiction  of  the  court  by  filing  his 
petition  and  asking  an  adjudication.  In  involuntary  cases,  jurisdiction 
of  his  person  is  acquired  by  the  filing  of  the  petition  against  him  and 
the  due  service  upon  him  of  a  copy  of  the  petition  and  of  a  subpoena.™ 
In  either  case,  jurisdiction  once  attaching  is  retained  until  the  bank- 
rupt's application  for  a  discharge  is  heard  and  determined.  During  all 
this  period,  he  remains,  as  it  were,  in.  the  custody  of  the  court,  and  his 
obedience  to  all  its  lawful  orders  may  be  promptly  and  effectively  en- 
forced. He  may  be  summarily  ordered  to  pay  over  to  his  trustee  money 
found  to  be  in  his  possession  or  control  and  properly  belonging  to  his 
estate  in  bankruptcy,  and  to  transfer  any  other  property  to  which  the 
trustee  is  entitled.™  His  death  or  supervening  insanity  does  not  abate 
the  proceedings,  but  the  same  are  to  be  conducted,  and  concluded,  so  far 
as  possible,  in  the  same  manner  as  if  no  such  event  had  occurred." 
Moreover,  for  the  purpose  of  securing  his  attendance  whenever  it  shall 
be  necessary  for  the  purpose  of  examining  him  touching  his  property 
and  affairs,  or  for  enforcing  the  other  duties  laid  upon  him  by  the  act, 
the  court  is  invested  by  the  statute  with  full  authority  to  protect  him 
from  arrest  on  civil  process  except  in  certain  specified  cases,  to  place 
him  under  arrest  when  it  is  shown  that  he  is  about  to  leave  the  dis- 
trict, and  to  procure  his  return  to  the  district,  when  he  has  escaped 
therefrom,  by  extradition  proceedings.™ 

§  22.  Summary  Jurisdiction. — From  the  fact  that  they  are  invest- 
ed with  jurisdiction  in  equity  as  well  as  at  law,  and  that  this  jurisdic- 
tion may  be  exercised  in  vacation  in  chambers,  as  well  as  during  a  stat- 
ed term,  and  from  the  general  purpose  and  policy  of  the  bankruptcy  law 
to  settle  up  estates  with  expedition  and  without  unnecessary  expense, 
the  courts  of  bankruptcy  have  deduced  the  doctrine  that  controversies 
arising  in  the  course  of  a  proceeding  in  bankruptcy  may,  in  many  in 

"In  re  Jacobson,  181  Fed.  870,  24 
Am.  Bankr.  Bep.  927. 

T*ln  re  Brett,  130  Fed.  981.  12  Am. 
Bankr.  Bep.  492.  As  to  service  of  pro- 
cess, and  Jurisdiction  aa  dependent  there- 
on, see  infra,  1 166. 
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stances,  be  determined  summarily,  that  is,  upon  petition  and  rule  to 
show  cause  in  the  bankruptcy  proceeding  itself,  instead  of  by  plenary 
suit  -at  law-  or  bill  in  equity.  It  has,  indeed,  been  broadly  stated  that  the 
district  courts  in  bankruptcy  are  authorized  by  summary  proceedings 
to  administer  all  -the  relief  which  a  court  of  equity  could  administer 
under  like  circumstances  upon  regular  proceedings.'6  It  may  not  be 
necessary  to  accept  this  statement  in  its  widest  extent.  And  yet  the 
nature  of  a  "bankruptcy  case  is  such  that  most  of  the  questions  inci- 
dentally contested  in  its  progress  may  be  heard  and  determined  sum- 
marily without  injustice  and  without  violating  the  requirement  of  due 
process  of  law.  Thus,  where  persons  have  forcibly  and  unlawfully 
seized  and  taken  out  of  the  judicial  custody  of  a  court  of  bankruptcy 
property  which  had  lawfully  come, into  its  possession  as  part  of  a  bank- 
rupt's estate,  the  court  has  power  summarily  to  require  them  to  restore 
the  property,"  and  the  possession  of  a  receiver  appointed  by  the  court, 
or  its  marshal,  or  a  trustee  in  bankruptcy  is  the  possession  of  the  court, 
ior  the  purposes  of  this  rule."  And  it  is  held  that  property  which  is  in 
the  actual  possession  of  the  bankrupt  at  the  time  of  the  filing  of  the  pe- 
tition and  the  appointment  of  a  receiver  is  constructively  in  the  pos- 
session of  the  bankruptcy  court,  so  that  a  stranger  who  thereafter  takes 
the  property  on  a  writ  of  replevin  from  a  state  court  may  be  cited  be- 
fore the  referee  and  his  rights  determined  in  a  summary  proceeding." 
So  also,  where  a  mortgage  held  by  a  creditor,  and  alleged  to  have  been 
given  by  way  of  preference,  is  foreclosed,  the  property  sold,  and  the  pro- 
ceeds deposited  in  the  bankruptcy  court,  that  court  may  determine  the 
validity  of  the  mortgage  on  a^petition  filed  by  the  trustee.8*  Again,  the 
court  of  bankruptcy  has  summary  jurisdiction  over  all  contracts  made 
with  itself  respecting  the  bankrupt's  property,  and  where  a  forthcoming 
bond  has  been  given  for  the  release  cf  goods  under  seizure,  the  court 
may  summarily  order  the  goods,  or  their  value,  to  be  brought  into  court 
by  the  parties  to  the  bond.*1    And  the  bankrupt  himself  is  always  sub- 

i*  In  re  Wallace,  Deady,  433,  2  N.  B.  and  the  truslee  was  not  thereafter  enti- 

R.  134.  Fed.  Cas.  No.  17,094.  tied  to  recover  the  value  of  the  prop- 

«  White  v.  Scnloerb,  178  D.  S.  542,  20  erty  against  the  claimant  In  summary 

Sup.   Ct.  1007,  44  L.  Ed.  1183,  4  Am.  proceedings  on  an  order  to  show  cause. 

Bankr.  Rep.  178.  Hinds  v.  Moore,  134  Fed.  221,  67  C.  C.  A. 

"  In  re  Landls,  1S1  Fed.  896,  18  Am.  149,  14  Am.  Bankr.  Rep.  1. 

Bankr.  Rep.  483.    But  where  a  receiver  "In  re  Briskman,   132  Fed.  201,  13 

in  bankruptcy  delivered  certain  goods  In  Am.  Bankr.  Rep.  S7. 

the  possession   of   the  bankrupt    to    a  "In  re  Noel,  137  Fed.  694,  14  Am. 

claimant,  on  the  ground  that  the  title  to  Bankr.  Rep.  71S. 

the  property  was  In  the  claimant  and  not  "iRosenbaum  v.   Garnett,  3  Hughes, 

in  the  bankrupt,  the  court's  custody  of  662,  19  N.  B.  R.  370,  Fed.  Cas.  No.  12,- 

the  property  was  thereby  surrendered,  053. 
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ject  to  the  orders  of  the  court,  and  a  proceeding  to  compel  him  to  sur- 
render property  or  money  which  is  claimed  as  assets  of  his  estate  need 
not  be  by  a  bill  in  equity;  a  summary  petition  is  sufficient."  And  -the 
same  is  true  where  the  property  is  held  for  him  by  an  agent,  trustee, 
or  other  representative,  not  setting  up  an  independent  claim  of  title 
thereto.**  Again,  the  trustee  in  bankruptcy  is  an  officer  of  the  court, 
and  his  possession  is  that  of  the  court,  and  hence  any  claimant  may  pro- 
ceed, if  he  so  chooses,  by  summary  petition  against  the  trustee  in  re- 
spect to  any  property  or  funds  in  the  latter's  hands."  This  is  true,  not 
only  of  an  application  for  the  allowance  of  a  claim  against  the  bank- 
rupt's estate  which  the  trustee  disallows,  but  also  where  property  which 
has  been  seized  as  the  property  of  the  bankrupt,  and  has  thus  come  to 
the  trustee's  hands,  is  claimed  by  a  stranger  as  his  own.  In  such  case  it 
is  proper  for  the  claimant  to  proceed  for  its  recovery  in  specie  by  peti- 
tion to  the  court  of  bankruptcy."  But  the  converse'  of  this  rule  does 
not  always  hold  good.  Summary  process  of  the  court  of  bankruptcy 
may  be  invoked  by  the  trustee  where  the  property  to  which  he  lays 
claim,  and  which  he  seeks  to  recover,  in  this  manner  is  in  the  possession 
of  the  bankrupt  himself  or  of  some  one  who  holds  it  as  his  agent  or 
representative.  And  it  is  also  true  that  the  trustee  cannot  be  compelled 
to  resort  to  a  suit  to  recover  the  possession  of  property  where  his  right 
is  not  contested,  but  any  one  withholding  the  possession,  while  making 
no  claim  to  the  property  for  himself,  may  be  dealt  with  summarily.** 
But  where  the  trustee  claims,  as  assets  of  the  estate,  property  which 
is  in  the  actual  possession  of  a  third  person  who  asserts  his  own  title 
thereto  in  opposition  to  the  bankrupt  or  the  trustee,  whether  such  title 

*a  In  re  EtUnger,  18  N.  B.  R.  222,  trustee  executed  a  deed  to  the  bank- 
Fed.  Cas.  No.  4,643.  And  see  Infra,  |  nipt's  property  to  carry  out,a  sale,  con- 
227.  tingent  on   confirmation  of  the  compo- 

"3  in  re  Baudoulne,  96  Fed.  536,  3  Am.  sltion,  and  the  matter  waa  referred  to 

Bankr.  Rep.  66;    Clay  v.  Waters.   178  a  special  referee,  after  an  Increased  of- 

Fed.  3S5, 101  C.  C.  A.  645,  24  Am.  Bankr.  fer,  It  was  held,  on  exceptions  to  such 

Bep.  288.  referee's  report,  that  the  court  bad  no 

»*  See  Ex  parte  Christy,  3  How.  292,  jurisdiction  to  order  the  trustee's  deed 

11  Ij.  Ed.  603;    Ferguson  v.  Peckham.  expunged  from  the  records,   it  having 

6  N.  B.  B.  569,  Fed.  Cns.  No.  4,741 ;   In  been  recorded  without  authority.    In  re 

re  Evans,  i  Low.  525,  Fed.  Cas.  No.  4,.  Kllgerman  (D.  C.)  253  Fed.  778,  42  Am. 

651.    Compare  Hurst  v.  Teft.  12  Blatchf.  Bankr.  Rep.  670. 

217,  13  N.  B.  B,  108,  Fed.  Cas.  No.  6,939.  » In  re  Clark,  8  Blatchf.  379,  6  N.  B. 

Jurisdiction  to  foreclose  a  mortgage  on  R.  410,  Fed.  Cas.  No.  2,802;    In  re  Mos- 

the  estate  of  the  bankrupt,  at  the  in-  es,  1  Fed.  84S ;  Krippendorf  v.  Hyde,  110 

stance  of  the  mortgagee  or  holder,  is  U.  S.  276,  4  Sup.  Ct.  27,  28  L  Ed.  145 : 

not  Included  In  the  powers  to  be  exer-  In  re  Harthlll,  4  Ben.  448,  4  N.  B.  R. 

cised  summarily  by  the  court  of  bank-  392,   Fed.   Cas.   No.   6,161;     Keegan   v. 

ruptcy.    In  re  Casey,  10  Blatchf.  370,  8  King,  96  Fed.  758,  3  Am.  Bankr.  Eep.  79. 

N.  B.  B.  71,  Fed.  Cas.  No.  2,495.    Where,  ««In  re  Moore,  104  Fed.  869,  5  Am. 

pursuant  to  an  offer  of  composition,  the  Bankr.  Rep.  151. 
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was  derived  from  the  bankrupt  himself  before  the  proceedings,  or  from 
an  independent  source,  the  rights  of  such  adverse  claimant  cannot  be 
adjudicated  in  a  summary  manner  in  the  bankruptcy  proceeding,  but 
only  in  a  plenary  suit  brought  against  him  by  the  trustee.*1  On  this 
subject  it  has  been  well  and  forcibly  said :  "If  in  a  proceeding  in  bank- 
ruptcy proper  the  trustee  could  intrude  a  separate  suit  against  every 
debtor  of  the  bankrupt,  no  difference  what  the  demand  might  be,  we 
should  have  a  conglomeration  of  issues  of  the  most  remarkable  extent 
and  character  in  a  bankruptcy  proceeding.  Nothing  of  the  sort  was 
contemplated  by  Congress,  nor  provided  for  by  the  act  On  the  con- 
trary, the  trustee,  if  he  succeeds  to  ihe  rights  of  the  bankrupt,  must  do 
as  the  latter  would  have  been  compelled  to  do,  and  if  he  have  any  claim 
to  property  or  any  right  to  recover  upon  any  indebtedness  alleged  to  be 
due  from  another  person,  he  must,  like  every  other  litigant,  institute  his 
own  separate  and  independent  action  in  a  court  having  jurisdiction  of 
the  subject-matter,  and  have  his  claim  regularly  adjudicated  in  due 
course  of  law.  Being  a  trustee  in  bankruptcy  gives  him  no  special  priv- 
ileges in  the  courts.  He  stands  there  like  other  people.  These  general 
propositions  seem  to  admit  of  no  doubt.  There  are  cases,  however, 
which  are  exceptional,  and  in  them  summary  proceedings  may  be  re- 
sorted to,  for  example,  in  cases  where  property  is  in  the  possession  of 
the  trustee  and  therefore  in  custodia  legis.  If  that  possession  is  inter- 
fered with,  summary  action  is  admissible,  and  where  the  bankrupt  re- 
fuses, or  some  agent  of  his  refuses,  to  deliver  to  the  trustee  property  be- 
longing to  the  estate,  a  similar  course  is  open.  But  these  exceptions  do 
not  embrace  cases  where  there  are  adverse  claims  to  the  property  made 
in  good  faith,  nor  those  in  which  there  is  an  outstanding  indebtedness 
of  any  character.  Nor  do  they  embrace  a  case  where  a  third  person  has 
the  property  in  his  possession  claiming  it  adversely,  nor  a  case  where 
a  recovery  on  a  contract  is  sought,  for  in  respect  to  all  such  cases  it  can- 
not be  said  that  the  debtor  is  in  possession  of  any  property  of  the  estate 
within  the  rule  as  to  summary  proceedings."  n 

M  Marshall  v.  Knos,  16  Wall.  6S1.  21  fttli,   1   Nat.   Bankr.  News,   548;     In   re 

L.  Ed.  481;    Smith  v.  Mason,  14  Wall.  Fowler,  1  Nat.  Banbr.  News,  215;  In  re 

419.  20  L.  Ed.  748;    In  re  Abraham,  63  Carter,  1  Nat.   Bankr.  News,   162;    In 

B'ed.  767,  35  C.  C.  A.  592,  2  Am.  Bankr.  re  Staib.  3  Fed.  209;  In  re  WalUfelder, 

Rep.  2C8;    Camp  v.  Zellarn,  94  Fed.  799,  18  N.  B.   R.   260,  Fed.  CflB.  No.  17,048; 

36  C.  C.  A.  501;    In  re  Rocbwood,  91  In  re  Stevens,  Fed.  Cos.  No.  13390;    Id 

Fed.  363, 1  Am.  Bankr.  Hep.  272 ;   In,  re  re  Evans,   1  Low.   525,  Fed.   Caa.  No. 

Kelly,  91  Fed.  504,  1  Am.  Bankr.  Rep.  4,551.    And  see  Infra,  |  402. 
306;   In  re  Brodbloe,  93  Fed.  643,  2  Am.  »»  In  re  Howe  Mfg.  Co.  (D.  0.)  193  Fed. 

Bankr.  Rep.  53 ;    In  re  Colin,  98  Fed.  524,  27  Am.  Bankr.  Rep.  477. 
75,  3  Am,  Bankr.  Rep.  421 ;   Id  re  Grif- 
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§  23.  Equitable  Powers  and  Jurisdiction. — The  act  of  Congress  in- 
vests the  courts  of  bankruptcy  with  "such  jurisdiction  at  law  and  in 
equity  as  will  enable  them  to  exercise  original  jurisdiction  in  bankruptcy 
proceedings."  *•  Within  the  limits  of  their  own  particular  subject- 
matter  they  therefore  possess  the  powers  of  courts  of  equity  and  may 
take  cognizance  of  equitable  rights  and  claims,  follow  equitable  modes 
of  procedure,  and  administer  equitable  relief.**  "A  proceeding  in  bank- 
ruptcy is  a  proceeding  in  equity,  and  for  the  purpose  of  enforcing  and 
protecting  its  jurisdiction  a  court  of  bankruptcy  has  all  the  inherent 
powers  of  a  court  of  equity.  This  being  the  case,  it  may  be  appealed 
to  by  supplemental  and  ancillary  bill  to  enforce  its  orders,'  sustain  its 
jurisdiction,  and  protect  parties  before  it  in  the  enjoyment  of  rights  se- 
cured through  and  under  it;  and  this  is  always  true  where  jurisdiction 
is  reserved  or  still  retained,  and  even  afterwards  where  the  result  would 
be  a  re-litigation  of  the  same  subject-matter  between  the  same  parties. 
A  bill  addressed  to  this  power  of  the  court  is  essentially  supplemental 
and  ancillary  in  its  nature  and  inheres  in  the  general  equity  jurisdic- 
tion of  the  court."  M  Although  there  was  no  provision  in  the  act  of  1867 
authorizing  the  appointment  of  receivers  by  the  bankruptcy  court,  yet 
it  was  held  to  be  within  the  general  equity  powers  of  a  court  of  bank- 
ruptcy, after  the  adjudication  and  before  the  appointment  of  a  trustee, 
to  appoint  a  receiver  for  the  temporary  care  and  custody  of  the  estate, 
when  special  circumstances  rendered  it  desirable.**    This  authority  is 


»*  Bankruptcy  Act  1898,  |  2. 

"Grief  Bros.  Cooperage  Co.  v.  Mul- 
linlx  (C.  O.  A.)  264  Fed.  891;  Brfdgeton 
Nat.  Bank  v.  Way,  253  Fed.  731,  165  C. 
C.  A.  35,  4  Am.  Bankr.  Bep.  204;  Clark 
v.  Johnson,  245  Fed.  442,  157  C.  C.  A. 
604,  40  Am.  Bankr.  Bep.  330;  Ogden  v. 
OUt  Edge  Consol.  Mirfes  Co.,  225  Fed. 
723, 140  C.  O.  A.  697,  34  Am.  Bankr.  Rep. 
883 ;  In  re  Seal  (D.  C.)  201  Fed.  112,  44 
Am.  Bankr.  Rep.  556;  In  re  Connecticut 
Brass  &  Mfg.  Corp.,  <D.  C.)  257  Fed. 
445,  43  Am.  Bankr.  Rep.  870;  In  re  As- 
sociation. Dairy  Co.  (D.  C.)  251  Fed.  749, 
42  Am.  Badkr.  Rep.  321;  In  re  Ohio 
Copper  Mining  Co.  (D.  C.)  241  Fed.  711, 
30  Am.  Bankr.  Rep.  284 ;  In  re  Syracuse 
Gardens  Co.  (D.  C.)  231  Fed.  284,  37 
Am.  Bankr.  Rep.  354;  In  re  Gillasple, 
190  Fed.  88,  27  Am.  Bankr.  Rep.  59;  In 
re  Swofford  Bros.  Dry  Goods  Co..  180 
Fed.  549,  25  Am.  Bankr.  Rep.  282 ;  In  re 
Appel,  1S3  Fed.  1002,  90  C.  C.  A.  172,  20 
Am.  Bankr.  Rep.  890 ;  In  re  Kiegel-Hill- 
dmd  Dry  Goods  Co.,  Ill  Fed.  980.  7  Am. 


Bankr.  Rep.  351;  In  re  Hochford,  124 
Fed.  182,  59  C.  O.  A.  388.  10  Am.  Bankr. 
■  Rep.  608 ;  In  re  Fendley,  10  N.  B.  R.  250, 
Fed.  Cas.  No.  4,728;  Fowler  v.  Dillon,  1 
Hughes,  232,  12  N.  B.  R.  308,  Fed.  Caa. 
No.  5,000;  Eli  parte  Foster,  2  Story,  131 
Fed.  Cas.  No.  4,900;  In  re  Wallace, 
Deady,  433,  2  N.  B.  R.  134,  Fed.  Cos.  No. 
17,094 ;  In  re  Anderson,  23  Fed.  482.  "In 
equity,  and  In  bankruptcy,  which  la  a 
branch  of  equity,  names  and  forms  are 
unimportant  where  the  truth  is  evident." 
Swarts  v.  Slegel,  117  Fed.  13,  Id,  54  C. 
G.  A.  399,  8  Am.  Bankr.  Rep.  689.  A  court 
of  bankruptcy  Is  a 'court  of  equity,  and 
ought  not  to  permit  itself  to  be  used  for 
the  purpose  of  perpetrating  a  fraud  or 
attaining  an  inequitable  result  which  a 
state  court  Is  successfully  endeavoring  to 
prevent.  Martin  v.  Oliver,  200  Fed.  89, 
171  C.  G.  A.  125,  43  Am.  Bankr.  Rep.  739. 

«  In  re  SwofTord  Bros.  Dry  Goods  Co., 
180  Fed.  649,  25  Am.  Bankr.  Bep.  282. 

"Lansing  v.  Manton,  14  N.  B.  R.  127, 
Fed.  Cas. 'No.  8,077. 
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now  expressly  given  by  the  present  statute,  but  it  is  also  held  that 
the  court  may  exercise  its  general  equity  jurisdiction  to  protect  its  re- 
ceivers and  enforce  contracts  made  by  them.*3  So  again,  the  court 
has  full  equity  powers  in  dealing  with  partnership  matters,  and  may 
do  as  a  court  of  equity  would  do  in  marshalling  partnership  property 
for  the  benefit  of  firm  creditors  and  so  on.M  So  the  jurisdiction  of  the 
courts  of  bankruptcy  extends  to  bills  in  equity  in  behalf  of  the  trustee, 
in  regard  to  the  recovery  of  assets,  as  well  as  to  actions  at  law.9*  And 
such  a  court  will  have  jurisdiction  to  entertain  a  suit  in  equity  to  es- 
tablish a  trust  in  funds  claimed  to  belong  to  the  bankrupt's  estate.** 
And  generally,  "property  in  the  custody  of  a  court  of  equity  for  admin- 
istration is  always  held  by  it  in  trust  for  those  to  whom  it  rightfully 
belongs.  The  jurisdiction  to  inquire  and  determine  who  are  the  law- 
ful owners  of  it,  and  to  that  end  to  call  before  it  all  claimants  by  a  rea- 
sonable notice  or  order  to  present  their  claims  to  the  court  within  a 
reasonable  time,  or  to  be  barred  of  any  right  or  interest  in  the  property, 
is  a  power  inherent  in  every  court  of  equity,  incidental  and  indispensa- 
ble to  the  authority  to  administer  the  property  in  its  possession  and  to 
distribute  its  proceeds."  *7  The  plenary  form  of  proceedings  common  to 
suits  in  equity  is  not  always  necessary  in  the  exercise  of  the  equity 
powers  of  a  court  of  bankruptcy.**  In  many  instances  the  more  simple 
and  expeditious  procedure  by  petition  and  rule  to  show  cause  will  be 
applicable,  although,  as  stated  in  the  preceding  section,  this  is  not  a 
proper  method  of  determining  the  rights  of  strangers  to  the  proceeding 
in  bankruptcy,  who  claim  adversely  to  the  bankrupt  and  the  trustee. 
A  court  of  bankruptcy,  in  virtue  of  the  peculiar  nature  of  its  jurisdiction, 
may  entertain  proceedings  in  equity,  although  an  action  at  law  could 
have  been  maintained.**  But  when  a  distinct  suit  is  brought  in  the  court 
of  bankruptcy,  it  must  be  determined  whether  it  properly  belongs  on 
the  law  side  or  the  equity  side,  and  if  the  latter,  it  must  proceed  ac- 
cording to  the  proper  practice  of  the  federal  courts  in  equity  cases,  and 
relief  must  be  administered  in  accordance  with  the  general  principles  and 

"i  Mr.son  v.  Wolkowlch,  ISO  Fed.  C99,  55  O.  C.  A.  679,  9  Am.  Bankr.  Rep.  444: 

80  C.  O.  A.  435,  10  L.  R.  A.  (N.  S.)  765,  Searle  v.  Mechanics'  Lean  &  Trust  Co., 

17  Am.  Bankr.  Rep.  700.  249  Fed.    942,  162  C.  C.  A.  140,  41  Am. 

»*  In  re  Filmar,  177  Fed.  170, 100  C.  0.  Bankr-  ReP-  78ft 

A.  632,  24  Am.  Bankr.  Rep.  194.  *s  In  re  Wallace,  Deady,  433,  2  N.  B. 

«  Flanders  v.  Abbey,  6  Bin.  16,  Fed.  *  ™\ M-  CaB-  N*  »■»•    ™*£ 

Cas.  No.  4,851.  l°na'  *T'  4Co^'  %. °»f-  ^  f*1"  101> 

153  C.  G.  A.  137,  38  Am.  Bankr.  Ren, 

»*  Shalnwald  v.  Davids,  60  Fed.  687.  733. 

•'  In  re  Rochford,  124  Fed.  182,  50  0.  °»  Chemung  Canal  Bank  v.  Judson,  S 

C.    A.   388,   10   Am.    Bankr.    Rep.   60S;  N,  Y.  254.     But  see  Sesaler  v.  Nemcof, 

Chauncey  v.  Dyke  Brothers,  110  Fed.  1,  183  Fed.  656.  25  Am.  Bankr.  Rep.  618. 
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practices  of  equity.  Thus,  a  proceeding  by  a  trustee  in  bankruptcy  to 
set  aside  a  fraudulent  conveyance  or  an  illegal  preference,  when  brought 
in  a  federal  court,  is  a  suit  in  equity,  and  must  be  governed  by  the  rules 
of  pleading  and  practice  in  equity  which  obtain  in  the  United  States 
courts,  independently  of  the  practice  in  the  courts  of  the  particular 
state.10*  But  generally  speaking,  proceedings  in  bankruptcy  proper  are 
governed  by  the  rules  of  practice  in  equity  where  the  act  of  Congress 
and  the  general  orders  do  not  prescribe  a  specific  course  of  procedure. M1 
But  it  should  not  be  forgotten,  in  this  connection,  that  a  court  of  bank- 
ruptcy, as  such,  does  not  possess  the  chancery  powers  of  a  court  of  un- 
limited jurisdiction,  its  equity  jurisdiction  being  limited  to  that  con- 
ferred by  the  act  of  Congress,  namely,  such  as  is  necessary  to  "enable 
them  to  exercise  original  jurisdiction  in  bankruptcy  proceedings."  '** 

§  24.  Ancillary  Jurisdiction. — As  originally  interpreted,  the  present 
bankruptcy  act  was  thought  to  have  made  no  provision  for  any  ancil- 
lary or  auxiliary  proceedings  in  any  district  court  other  than  that  in 
which  the  bankruptcy  proceeding  was  pending.  But  a  clause  was  in- 
serted in  the  amendatory  act  of  1910  which  provides  that  the  courts  of 
bankruptcy  may  "exercise  ancillary  jurisdiction  over  persons  or  property 
within  their  respective  territorial  limits  in  aid  of  a  receiver  or  trustee 
appointed  tn  any  bankruptcy  proceedings  pending  in  any  other  court 
of  bankruptcy."  (Act  Cong.  June  25,  1910,  .36  Stat.  838,  §  2.)  Such 
ancillary  jurisdiction  carries  with  it  power  for  the  ancillary  tribunal 
to  decide  questions  of  liens  and  priorities  to  property  over  which  it 
exercises  jurisdiction.1**  But  a  claim  for  attorney's  fees  for  services 
rendered  after  the  institution  of  the  bankruptcy  proceedings  must  be 
determined  by  the  court  having  jurisdiction  of  the  administration  of  the 
estate,  and  cannot  be  determined  by  a  bankruptcy  court  exercising  an- 
cillary jurisdiction.1*4  And  a  bankruptcy  court  of  ancillary  jurisdic- 
tion which  has  taken  possession  of  mortgaged  property,  is  without  au- 

300  Westall  v.  Avery,  171  Fed.  626,  96  are  created  by  separate  and  distinct  acts 

0.  C.  A.  428,  22  Am.  Bankr.  Rep.  673.  of  Congress,  passed  In  pursuance  of  con- 

i»i  In  re  Irwin,  177  Fed.  284,  22  Am.  stltutional  powers  entirely  different  from 

Banbr.  Rep.  165;    In  re  Glllasple,  190  each  other.    Each  court  has  its  own  Ju- 

Fed.  88,  27  Am.  Bankr.  Rep.  59;    In  re  risdictiou  and  Its  own  method  of  proce- 

Hawks,  204  Fed.  309,  30  Am.  Bankr.  Rep.  dure.      McKenna    v.    Handle,    5   Alaska, 

S65.  590. 

"»  Nelson  v.  Svea  Pub.  Co.  (D.  C.)  178  ">*  Emerson   v.   Castor,  236  Fed.  29, 

Fed.  136.    Thus,  for  Instance,  the  general  149  C.  C.  A.  239,  37  Am.  Bankr.  Rep. 

equity  Jurisdiction  of  the  United  States  719. 

District  Court  for  Alaska  is  not  to  be  ""In  re  A.  Muslca  &  Son  (D.  C.)  205 

confounded  with  the  equity  jurisdiction  Fed.  413,  30  Am.  Bankr.  Rep.  555,  af- 

of  the  United  Statta  District  Court  for  firmed,  211  Fed.  326,  127  C.  C.  A.  575, 

Alaska    in    bankruptcy.     These    courts  31  Am.  Bankr.  Rep.  687. 
have  one  and  the  same  name,  but  they 
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thority,  regardless  of  the  court  of  primary  jurisdiction,  to  release  such 
property  to  the  mortgagee  for  the  purpose  of  an  independent  foreclosure 
suit.10" 

It  is  very  doubtful  whether  a  suit  can  be  maintained  by  a  trustee 
in  bankruptcy,  to  recover  assets  or  to  set  aside  preferences  or  fraudulent 
conveyances,  in  any  district  court  other  than  the  one  in  which  the 
proceedings  in  the  particular  bankruptcy  are  pending  and  from  which 
he  derives  his  authority.  If  the  tatter  court  has  jurisdiction  of  an  action 
of  this  kind  against  a  stranger  (which  has  been  both  affirmed  and  denied 
under  the  present  statute)  it  can  only  be  on  the  ground  that  the  suit 
is  an  incident  of  the  main  proceeding  and  is  drawn  within  the  jurisdic- 
tion of  the  court  by  its  relation  to  the  general  business  of  collecting 
the  assets  of  the  bankrupt.  But  if  the  trustee  is  obliged  to  go  beyond 
the  bounds  of  the  district  to  seek  his  adversary,  it  would  seem  that  he 
must  have  recourse  to  a  state  court  of  competent  jurisdiction, lti  except 
in  cases  where  a  federal  court  would  have  cognizance  of  the  action  on 
account  of  the  presence  of  jurisdictional  facts,  such  as  the  diverse  citi- 
zenship of  the  bankrupt  and  the  defendant ;  but  in  that  case  of  course, 
its  jurisdiction  would  not  be  ancillary  but  original. 

§  25.  Jurisdiction  to.  Reverse  or  Set  Aside  Former  Proceedings. — 
By  the  ordinary  rules  of  law  a  court  loses  control  over  its  judgments 
at  the  expiration  of  the  term  at  which  they  were  rendered  and  cannot 
thereafter  revoke  or  modify  them.  But  it  is  not  so  with  the  United 
States  district  courts  sitting  in  bankruptcy.  For  the  exercise  of  this  ju- 
risdiction they  are  considered  as  always  open  and  as  having  no  sepa- 
rate terms,  and  a  case  in  bankruptcy  is  one  continuous  proceeding  from 
its  inception  to  the  closing  of  the  estate  and  discharge  of  the  trustee. 
Therefore  any  order,  decision,  or  decree  made  in  the  progress  of  such 
a  cause  remains  subject  to  the  control  of  the  court  until  the  final  close 
of  the  case,  and,  saving  only  vested  rights  which  may  have  accrued  un- 
der it,  may  be  corrected  if  found  to  be  erroneous,  modified  to  suit  the 
facts,  or  vacated  and  set  aside,  without  regard  to  the  fact  that  one  or 
more  of  the  periods  appointed  for  the  stated  terms  of  the  court  may 
have  elapsed.1"    And  an  application  for  the  re-examination  of  an  order 

io»  In  re  Pattereon  Lumber  Co,  (D.  C.)  Bingham,  3  Cliff.  552,  7  N.  B.  R.  490,. 

•Ml!  Fed.  578,  40  Am.  Bankr.  Rep.  545.  Fed.  Cas.  No.  12,762 ;   Payson  v.  Diets, 

"a  See  Jobbins  v.  Montague,  6  N.  B.  2  Dill.  504,  8  N.  B.  R.  183  Fed.  Cas.  No. 

R.  509,  Fed.  Cas.  No.  7.330;    Lamb  v.  10,801. 

Damron,  7  N.  B.  R.  509,  Fed.  Cas.  No.  8,-  i"  Simduaky  v.  Bank,  23  Wall.  289, 

014;  Marksoo  v.  Heaney.  1  Dill.  497, 4  N.  23  L.  Ed.  155;   In  re  Ives,  113  Fed.  911, 

B.  R.  510,  Fed.  Cas.  No.  9,098.    Compare  51  0.  C.  A.  541,  7  A^n.  Bankr.  Rep.  692 ; 

Goodnll  v.  Tuttle.  3  Bias.  2)0,  7  X.  B.  R.  In  re  Tucker,  153  Fed.  91, 18  Am.  Bankr. 

193,  Fed.  Cns.  No.  5,533;    Sherman  v.  Hep.  378;  In  re  Henschel,  114  Fed.  968, 
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or  decree  in  bankruptcy  may  be  made  by  motion  or  petition,  according 
to  the  circumstances  of  the  case ;  and  such  a  motion  or  petition  will  not 
have  the  effect  of  a  new  suit,  but  of  a  proceeding  in  an  old  one.1*8  But 
this  power  of  the  court  can  only  be  exercised  in  the  same  bankruptcy 
case  in  which  the  previous  order  or  decision  was  made.  Each  bank-  ' 
ruptcy  is  a  distinct  proceeding  from  every  other.  And  a  decision  or  or- 
der made  in  one  case  is  final  and  conclusive  when  the  rights  of  the  same 
parties  to  the  same  property,  or  growing  out  of  the  same  transaction, 
shall  come  up  for  decision  in  a  subsequent  and  distinct  case.  Though 
the  court  may,  in  the  mean  time,  have  changed  its  mind  regarding  the 
title  to  the  property  or  the  legal  effect  of  the  transaction  in  question, 
still  it  has  no  rightful  authority,  in  the  subsequent  case,  to  make  an 
order  inconsistent  with,  or  substantially  vacating,  its  order  made  in  the 
earlier  case.  This  can  only  be  done  by  a  proceeding  taken  directly  for 
the  purpose  in  the  same  bankruptcy  case  in  which  the  order  was 
made.1* 

§  26.  Conflicts  of  Jurisdiction  with  State  Courts. — The  bankruptcy 
law  provides  that  the  courts  of  bankruptcy  shall  have  authority  to  or- 
der a  stay  of  proceedings  in  suits  pending  against  a  bankrupt  in  the 
state  courts,  and  this  power  may  be  exercised,  if  need  be,  by  the  writ 
of  injunction.  Moreover,  their  jurisdiction  is  by  law  made  exclusive  in 
all  matters  and  proceedings  in  bankruptcy.  Hence  "the  jurisdiction  of 
a  district  court  of  the  United  States,  sitting  as  a  court  of  bankruptcy,  is 
superior  and  exclusive  in  all  matters  arising  under  the  statute.  The  es- 
tate surrendered  is  placed  in  the  custody  of  the  court  so  sitting  in  bank- 
ruptcy, and  the  officer  appointed  to  manage  it  is  accountable  to  the 
court  appointing  him,  and  to  that  court  alone.  No  court  of  an  independ-  - 
ent  state  jurisdiction  can  withdraw  the  property  surrendered,  nor  deter- 
mine in  any  degree  the  manner  of  its  disposition,"110  And  when  the 
bankruptcy  law  cannot  be  properly  administered  by  the  court  of  bank- 
ruptcy, in  consequence  of  the  interference  of  a  state  court  and  its  de- 
termination to  adjudicate  upon  the  rights  of  parties  and  property  in 

8  Am.   Bankr.   Rep.  201;    Maboney   v.  357;   Hall  v.  Chicago,  B.  &  Q.  R.  Co.,  88 

Ward,  100  Fed.  278,  3  Am.  Bankr.  Rep.  Neb.  20,  128  N.  W.  64B;    In  re  Rose,  11 

770.  R.   I.  427.     A   bankruptcy  court  having 

*••  Sandusky  t.  Bank,  23  Wall.  289,  first  acquired  jurisdiction  of  the  bank- 

23  JO.  Ed.  15S.  rupt'B  estate  by  the  filing  of  a  petition  in 

»»»In   re  I*mmon   &  Gale  Co.,  112  bankruptcy,  such  jurisdiction  is  exclu- 

Ped.  290,  50  C.  C.  A.  247,  7  Am.  Bankr.  slve  of  the  right  of  a  state   court  to 

Rep.  291.  entertain  jurisdiction  of  an  action  in  det- 

tio  Orinoco  Iron  Co.  t.  Metzel,  230  Fed.  Inue  by  a  claimant  to  recover  property 

40.  144  C.  C.  A.  338,  36  Am.  Bankr.  Rep.  alleged  to  belong  to  the  estate.    Corbett 

247;  In  re  Barrow,  1  N.  B.  R.  481,  Fed.  v.  Riddle,  209  Fed.  811,  126  O.  C.  A.  B35, 

Cas.  No.  1,067;  Zeigler'v.  Shomo,  78  Pa.  31  Am.  Bankr.  Rep.  330. 
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the  bankruptcy  court,  the  latter  ought-  not  to  hesitate  to  assert  its  au- 
thority ;  for  in  this  matter  they  are  not  independent,  but  the  federal 
court  is  the  superior.111 

Ij  does  not  appear  that  the  mere  filing  of  a  petition  in  bankruptcy  is 
sufficient  to  withdraw  from  creditors  and  from  the  process  of  the  state 
courts  all  the  administrate  property  of  the  debtor.  The  statute  pro- 
vides that  the  trustee  shall  be  vested  with  title  to  the  bankrupt's  prop- 
erty "as  of  the  date  he  was  adjudged  bankrupt."  m  It  is  therefore  the 
adjudication,  and  not  the  filing  of  a  petition,  which  places  the  property 
in  the  custody  or  constructive  possession  of  the  bankruptcy  court,  and 
prevents  the  state  courts  from  interfering  with  it.  Hence  a  writ  of  re- 
plevin, issued  from  a  state  court  and  executed  after  the  filing  of  a  peti- 
tion in  bankruptcy,  but  before  the  federal  court  takes  any  action  there- 
on, draws  the  property  into  the  custody  and  control  of  the  state  court, 
which  may  proceed  and  determine  the  replevin  suit  free  from  the  inter- 
ference of  the  federal  court.11'  But  an  adjudication  of  bankruptcy  fixes 
the  status  of  the  bankrupt  and  brings  both  his  person  and  his  property 
under  the  jurisdiction  and  control  of  the  bankruptcy  court.  Thereupon 
the  property  is  to  be  considered  as  sequestrated  and  set  apart  for  a  spe- 
cific purpose  and  a  specific  course  of  administration.  "Such  property 
is  then  brought  into  the  bankruptcy  court  in  its  entirety  and  under  its 
protection  as  fully  as  if  actually  brought  into  the  visible  presence  of 
the  court.  No  other  court,  and  no  person  acting  under  process,  can, 
without  the  permission  of  the  bankruptcy  court,  interfere  with  it,  and 
so  to  interfere  is  a  contempt."  llt  Even  in  the  case  of  a  third  person 
who  claims  that  particular  items  of  property  are  his,  and  not  the  bank- 
rupt's at  all,  a  writ  of  replevin  issuing  from  a  state  court  is  void  process, 
and  a  seizure  under  it  is  unlawful  and  a  contempt  of  the  bankruptcy 
court,  which  has  authority  summarily  to  order  the  restoration  of  the 
property.  These  principles  are  fully  and  completely  established  by  the 
authorities  in  cases  where  the  property  in  question,  at  the  time  of  its 

"i  In  re  Miller,  6  Biss.  30,  Fed.  Cas.  W.  87a     But  compare  Id  re  Iron  Clad 

No.   9,551.  Mfg.  Co.,  193  Fed.  781.     See,  also,  Aus- 

"*  Bankruptcy  Act  1898,  j  70.    And  It  tin  v.  Hayden,  171  Mien.  38,  137  N.  W. 

bag  been  held  that  bankruptcy  proceed-  317;    Texas  Fidelity  Sc  Bonding  Co.  v. 

lngs  in  which  there  has  been  no  adjudlca-  First  State  Bank  of  Chaimlng  (Tex.  Civ. 

tion  or  appointment  of  a  receiver  do  not  App.)  149  S.  W.  779. 
deprive  a  state  court  of  jurisdiction  of         '"In  re  Cobb,  96  Fed.  821,  3  Am. 

a  general  creditors'  bill.     Morgan  Bros.  Bankr.  Rep.  129.     Property  In  the  pos- 

v.  Dayton  Coal  &  Iron  Co.,  134  Tenn.  session  of  the  bankrupt's  trustee  cannot 

228, 183  S.  W.  1019,  Ann.  Cas.  1917E,  42.  be  taken  on  replevin  without  the  consent 

us  In  re  Wells,  114  Fed.  222,  8  Am.  of  the  bankruptcy  court.    In  re  Brockton 

Bankr.    Rep.    75;     McFarlan    Carriage  Ideal  Shoe  Co.    CD.  C.)  212  Fed.  764,  32 

Co.   v.  Wells,  99  Mo.  App.  641,  74  S.  Am.  Bankr.  Rep.  377. 
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seizure,  was  in  the  actual  or  constructive  possession  of  a  receiver  ap- 
pointed by  the  bankruptcy  court  or  of  the  trustee  in  bankruptcy .11B 
And  even  in  advance  of  the  appointment  of  a  receiver  or  trustee,  if  an 
adjudication  has  been  made,  and  the  court,  through  any  of  its  officers, 
has  made  any  motion  towards  taking  possession  of  the  property,  its  cus- 
tody cannot  rightfully  be  interfered  with  under  color  of  process  from 
any  other  court.  This  was  ruled  in  a  case  where  the  referee,  to  whom 
the  case  had  been  referred  after  the  adjudication,  ordered  the  store 
which  contained  the  bankrupt's  stock  of  goods  to  be  locked.  It  was 
considered  that  the  property  was  then  in  the  custody  of  the  referee,  as 
the  representative  of  the  court;  and  the  action  of  a  sheriff,  armed  with 
a  writ  of  replevin  from  a  state  court,  in  breaking  into  the  store  and 
seizing  the  goods  was  held  unlawful.'1* 

Of  course  this  does  not  mean  that  an  adverse  claimant  in  good  faith 
must  lose  his  property,  or  that  he  is  without  a  remedy  for  its  recovery. 
He  has  a  simple  and  effective  remedy  by  petition  to  the  court  of  bank- 
ruptcy.*" But  it  is  to  that  court,  and  that  alone,  that  he  must  apply. 
No  state  court  can  entertain  his  suit  or  petition.  It  has  indeed  been 
thought  that  such  a  claimant  might  maintain  an  action  in  a  state  court 
merely  for  the  purpose  of  establishing  his  title  to  the  property  in  ques- 
tion.11* But  its  judgment  could  not  be  followed  by  any  effective  pro- 
cess; and  even  the  right  to  maintain  such  an  action  is  denied  where  its 
object  (in  addition  to  establishing  title)  is  to  restrain  the  trustee  in 
bankruptcy  from  selling  the  property.11*  Thus,  a  state  court  may  set 
aside  a  fraudulent  conveyance  in  the  trustee's  suit  therefor,  but  it  can- 
not enter  a  personal  judgment  against  the  bankrupt,  and  it  has  no 
jurisdiction  to  order  a  sale  of  the  property  and  an  application  of  the 
proceeds  on  the  bankrupt's  debts.1** 

The  rule  is  not  restricted  to  actions  of  replevin,  but  applies  equally 
to  any  proceeding  or  process  from  a  state  court  which  would  involve 

"» White  v.  Sehloerb,  178  V.  S.  542,  man  Co.  v.  Murphy. 

20  Sup.  Ct.  1007,  44  L.  Ed.  1183,  4  Am.  Crosby  v.  Spear.  98 

Bankr.  Hep.  178 ;    Murphy  v.  John  Hot-  99  Am.  St.  Hep.  424. 
man  Co..  211  U.  S.  562,  29  Sup.  Ct.  154,  no  White  v.  Sehloerb,  178  U.  S.  642, 

53  Tj.  Ed.  827,  21  Am.  Bankr.  Rep.  487;  20  Sup.  Ct.  1007,  44  L.  Ed.  1183,  4  Am.  ' 

Freeman  v.  Howe,  24  Bow.  450, 16  L.  Ed.  Bankr  Hep  178 

?49i«BS£  VV  C°lb*£'J™\  **  *L  "'  Keegan  *•  King.  98  Fed.  758.  3  Am. 
L.  Ed.  257;   In  re  End],  99  Fed.  915,  3*     - 


Am.  Bankr.  Rep.  813;    In  re  Cobb, 
Fed.  821,  3  Am.  Bankr.  Rep.  129;    Kee- 


Bankr.  Rep.  79. 

Crosby    v.    Spear,   98   Me.   542,   57 


King.  96"  Fed.  758.  3  Am.  Bankr.  AtL  «•  M  Am"  St'  H<*  42i- 

Rep.  79;  In  re  Rosenberg,  3  Ben.  366.  3  11B  Keegan  v.  King,  96  Fed.  758,  3  Am. 

N.  B.  R.  130,  Fed.  Can.  No.  12,055;   Mis-  Bankr.  Rep.v79. 

hawaka  Woolen  Mfg.  Co.  v.  Powell,  98  '20  Douthat  v.  Roberts,  73  W.  Va.  358, 

Mo.  App.  630,  72  S.  W.  723 ;    John  Ilof-  80  S.  E.  819. 
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taking  property  from  the  custody  of  the  bankruptcy  court  or  its  officers, 
such  as  the  writ  of  attachment,1*1  or  execution,  although  it  is  said  that 
a  mere  threat  by  a  judgment  creditor  of  a  bankrupt  to  levy  execution 
on  his  property,  pending  the  bankruptcy  proceedings,  does  not  consti- 
tute a  contempt  of  the  court  of  bankruptcy  or  its  process,  where  there 
has  been  no  actual  levy  made  on  such  property,  nor  any  interference 
with  it  by  the  creditor  after  the  adjudication  in  bankruptcy.1**  Neither 
is  the  rule  restricted  to  property  in  specie,  but  it  extends  also  to  the 
proceeds  of  its  sale.  Thus,  dividends  declared  by  a  bankrupt's  trustee, 
while  still  in  his  possession  and  unpaid  to  the  claimants,  are  in  the  cus- 
tody of  the  court,  and  cannot  be  reached  by  attachment,  garnishment, 
or  any  other  process  from  a  state  court.1**  So  also  as  to  the  status  of 
the  bankrupt:  After  the  institution  of  proceedings  in  involuntary  bank- 
ruptcy against  a  corporation,  the  proceedings  cannot  be  stayed  or  af- 
fected by  a  decree  entered  in  a  state  court  dissolving  the  corporation.1*4 
On  the  other  hand,  the  bankruptcy  court  will  not  attempt  to  seize 
property  which  was  lawfully  in  the  custody  of  a  state  court  at  the  time 
of  the  adjudication.1"  But  where  property  of  a  bankrupt  is  held  ad- 
versely to  his  estate  under  a  claim  of  seizure  under  process  from  a  state 
court,  the  court  of  bankruptcy  has  jurisdiction  to  inquire  and  determine, 
summarily,  whether  the  adverse  claim  has  an  actual  basis  or  is  merely 
colorable;  and  if  it  decides  that  the  seizure  was  effected  by  an  abuse 
of  process  it  has  power  to  order  the  surrender  of  the  property  by  the 
person  in  possession  to  its  own  receiver  or  the  trustee  in  bankruptcy."" 
It  is  no  objection  to  the  exercise  of  jurisdiction  by  a  court  of  bank- 
ruptcy over  specific  property  that  it  is  already  in  course  of  administra- 
tion by  a  probate  court  of  a  state  as  in  the  case  of  a  proceeding  in  bank- 
ruptcy against  a  firm  where  one  of  the  partners  is  dead.1*'  And  where 
a  debtor  has  made  an  assignment  for  the  benefit  of  his  creditors  and 

stockholders  of  tbe  right  to  Institute  pro- 
ceedings In  bankruptcy.    In  re  Dressier 
4T9.  Producing  Corporation    (C.  0.   A.)   282 

im  In  re  McBryde,  09  Fed.  686,  3  Am.      Fed.  257.  44  Am.  Bankr.  Rep.  457. 
■  Bankr  Rep.  729.  „„.«,*  "***  ™  United  Grocery  Co.  CD.  C.) 

i«  In  re  Argonaut  Shoe  Co.,  187  Fed.     339  Ped  1016  M  ^  j^     ^  wl 

I!?'  "?££  A"  *%  ■26„An\B™r-  ?,?■  s"  Bartolotta  4  Co.  v.  Their  editors, 

584;    Gilbert  v.   Qnlmby,   1   Fed.   Ill;  -144  La.  919,  81  South.  399. 

Cowart  v.  W.  E.  Caldwell  Co.,  134  Ga.  _ 

644,  68  S.  E.  500,  30  L,  R.  A.  (N.  S.)  720.  "* In  re  Welnger,  Bergman  &  Co.  (D. 

i"  In  re  White  Mountain  Paper  Co.,  °->  12e  Fed-  875- 

127  Fed.  180,  11  Am.  Bankr.  Rep.  491.  "'In  re  Pierce  (D.  C.)  102  Fed.  977, 

The  Institution  by  a  stockholder  of  a  4  Am.  Bankr.  Rep.  489 ;   E.  It,  Hawkins 

corporation  of  a  suit  for  its  dissolution  &  Co.  r.  Quinette,  156  Mo.  App.  1C3, 136 

In  a  state  court  does  not  deprive  other  S.  W.  246. 
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the  assignee  is  proceeding  under  the  orders  or  directions  of  a  state 
court  and  the  debtor  is  thereupon  adjudged  bankrupt,  the  assignee  can- 
not retain  the  property  and  its  custody,  but  must  surrender  the  same  to 
the  trustee  in  bankruptcy  on  the  order  of  the  court  of  bankruptcy.  This, 
it  is  said,  is  not  a  case  of  concurrent  jurisdiction,  where  that  court  which 
first  obtains  possession  of  the  estate  is  entitled  to  continue  in  its  admin- 
istration, but  the  jurisdiction  of  the  federal  court  in  bankruptcy  is  para- 
mount to  that  of  the  state  court  and  is  exclusive."*  And  the  jurisdic- 
tion of  the  state  court  over  the  property  of  an  insolvent  corporation, 
assumed  in  a  creditors'  suit  more  than  four  months  before  the  petition 
in  bankruptcy  does  not  deprive  the  bankruptcy  court  of  jurisdiction  on 
a  petition  filed  within  four  months  after  the  commission  of  the  act  of 
bankruptcy  relied  on.1*' 

But  a  judgment  of  a  state  court  of  competent  jurisdiction,  regular 
and  valid  on  its  face,  must  be  accorded  full  faith  and  credit,  and  can- 
not be  assailed  in  the  bankruptcy  court,  but  the  trustee  and  creditors 
must  resort  to  the  state  court  to  test  its  validity.1**  Thus,  the  validity 
of  a  decree  of  a  state  court,  rendered  in  a  suit  by  judgment  creditors 
against,  their  debtor  and  his  assignee,  setting  aside  the  assignment  as 
fraudulent  and  void,  establishing  the  liens  of  the  plaintiffs  on  the  prop- 
erty, and  ordering  its  sale,  cannot  be  impeached  by  the  debtor's  trustee 
in  bankruptcy,  in  a  proceeding  in  the  court  of  bankruptcy  to  obtain 
possession  of  the  property  and  have  it  sold  by  the  trustee,  on  the  ground 
of  fraud  and  collusion  between  the  parties  to  the  suit  in  the  state  court, 
at  least  where  the  trustee  had  opportunity  to  intervene  in  that  suit  and 
there  allege  such  fraud.1*1  Where  particular  property  of  a  bankrupt  is 
covered  by  a  lien,  not  fraudulent  or  preferential,  but  valid  and  enforce- 
able notwithstanding  his  bankruptcy,  a  state  court  has  concurrent  ju- 
risdiction with  the  bankruptcy  court  to  foreclose  the  lien  and  satisfy  the 
debt.  The  trustee  in  bankruptcy  may  indeed  elect  and  claim  the  right 
to  sell  the  property,  for  the  sake  of  saving  for  general  creditors  what- 
ever may  remain  out  of  its  proceeds  after  satisfying  the  lien  claim- 
ant. But  if  he  does  not  take  this  course,  he  is  considered  as  abandon- 
ing the  property  to  the  lienor,  and  there  is  then  nothing  to  prevent  a 

»*»Leldlgh  Carriage  Co.  v.  Stengel,  95  hootng  Coal  Co.,  238  Fed.  488,  131  O.  O. 

Fed.  637.  37  C.  C.  A.  210.  2  Am.  Bankr.  A.  424,  38  Am.  Bankr.  Rep.  118. 

Rep.  383;    In  re  Scholtz,  106  Fed.  834,  "»In  re  Bums,  1  N.  B.  R.  174,  Fed. 

5  Am.  Bankr.  Rep.  782 ;  In  re  Smith,  02  Cas.  No.  2.182;  In  re  Lodf  Land  &  Liim- 

Fed.  135,  2  Am.  Bankr.  Rep.  9.    And  see  ber  Co.,  5  Sawy.  286,  Fed.  Caa.  No,  8,461. 

lnfta,  Ch.  XXI.  '"Frazier  v.  Southern  Loan  ft  Trust 

n»  Graham    Mfg.   Co.   v.   Davy-Poca-  Co.,  »  Fed.  707,  3  Am.  Bankr.  Rep.  710. 
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state  court  from  entertaining  a  foreclosure  suit  or  other  proper  proceed- 
ing.'** 

§  27.  Same;  Effect  of  Appointment  of  Receiver  by  State  Court. 
— It  is  a  well-settled  general  rule  that,  when  property  is  seized  and 
held  under  mesne  or  final  process  of  either  a  state  court  or  a  court  of 
the  United  States,  it  is  in  the  custody  of  the  law  and  within  the  ex- 
clusive jurisdiction  of  the  court  from  which  the  process  has  issued, 
for  the  purposes  of  the  writ,  and  the  possession  of  the  officer  having  it. 
in  custody  cannot  be  disturbed  by  another  court  of  co-ordinate  ju- 
risdiction, or  its  officers,  by  attachment,  levy  of  execution,  replevin,  or 
otherwise ;  and  also  that,  as  between  a  federal  and  a  state  court,  when 
the  one  court  has  appointed  a  receiver  of  property  and  he  has  taken 
possession,  the  other  court  will  not  interfere  with  his  custody  and 
control  of  the  property,  by  the  appointment  of  another  receiver  or  oth- 
erwise.188 But  difficulty  arises  in  the  application  of  these  rules  when 
the  contest  for  the  possession  of  property  is  between  a  trustee  in  bank- 
ruptcy and  a  receiver  appointed  by  a  state  court.  In  the  first  place,  it  is 
settled  that  although  an  insolvent  corporation  may  be  in  the  hands  of 
a  receiver  appointed  by  a  state  court,  or  although  such  a  court  may 
have  appointed  a  receiver  to  wind  up  the  affairs  of  a  partnership,  or 
to  foreclose  a  mortgage,  this  fact  will  not  deprive  the  federal  court  of 
jurisdiction  of  proceedings  in  bankruptcy  against  the  corporation  or 
persons  concerned,  for  any  other  rule  would  entirely  defeat  the  opera- 
tion of  the  bankruptcy  act.134     And  indeed,  since  the  amendment  of 


i"  In  re  Zehner,  193  Fed.  787,  27  Am. 
Bankr.  Hep.  536;  In  re  Pennell,  159  Fed. 
500, 18  Am.  Bankr.  Rep.  909 ;  In  re  Vogt, 
163  Fed.  551,  20  Am.  Bankr.  Rep.  457 ; 
In  re  Kavanaugh,  99  Fed.  928,  3  Am. 
Bankr.  Rep.  832.  Proceedings  In  bank- 
ruptcy against  a  tenant  are  not  a  bar  to 
an  action  in  a  state  court  by  the  landlord 
against  one  who  purchased  property  of 
the  tenant  upon  which  the  landlord  had 
a  landlord's  Hen.  Boles  v.  Missouri 
Valley  Elevator  Co.,  183  Iowa,  517,  166 
N.  W.  1057. 

»»  Wallace  v.  MeConnell,  13  Pet.  136, 
10  L.  Ed.  95 ;  Taylor  v.  Carryl,  20  How. 
583,  15  L.  Ed.  1028;  Covell  v.  Heyman, 
111  U.  S.  176,  4  Sup.  Ot.  355,  28  L.  Ed. 
390;  Peale  v.  Phipps,  14  How.  338, 14  U 
Ed.  459:  Porter  v.  Sabin,  149  U.  S.  473, 
13  Sup.  Ct.  1008,  37  L.  Ed.  815 ;  Shields 
v.  Coleman,  157  D.  S.  168,  15  Sup.  Ot 
570,  39  L.  Ed.  660. 

"«  In  re  Grafton  Gas  &  Electric  Light 


Co.  (D.  C.)  253  Fed.  808,  42  Am.  Bankr. 
Rep.  567;  In  re  Xaryan  Naval  Stores 
Co.,  214  Fed.  563,  131  C.  C.  A,  15,  32  Am. 
Bankr.  Rep.  269;  Bank  of  Andrews  v. 
Gudger,  212  Fed.  49,  128  0.  C.  A.  505.  32 
Am.  Bankr.  Rep.  11;  In  re  McKlnnon 
Co.  CD.  C.)  237  Fed.  869,  38  Am.  Bankr. 
Rep.  727 ;  Lea  v.  George  M.  West  Co., 
91  Fed.  237,  1  Am.  Bankr.  Rep.  261;  In 
re  C.  Moench  &  Sons  Co.,  130  Fed.  685, 
66  C.  O.  A.  37,  12  Am.  Bankr.  Rep.  240; 
In  re  Sterlingworth  Ry.  Supply  Co..  164 
Fed.  591,  21  Am.  Bankr.  Rep.  341;  Scheu- 
er  y.  Smith  &  Montgomery  Boob  &  Sta- 
tionery Co..  112  Fed.  407,  50  C.  C.  A.  312, 
7  Am.  Bankr.  Rep.  3S4 ;  lu  re  Kersten, 
110  Fed.  929,  6  Am.  Bankr.  Rep.  516; 
In  re  Green  Pond  R.  Co.,  13  N.  B.  R.  118, 
Fed.  Cas.  No.  5.786 ;  In  re  Safe  Deposit 
&  Sav.  Inst.,  7  N.  B.  R.  392,  Fed.  C*b.  No. 
12,211;  In  re  Washington  Marine  Ins. 
Co.,  2  Ben.  292,  Fed.  Cas.  No.  17546;  In 
re  Merchants'  Ins.  Co.,  3  Blss.  162,  Fed. 


v  Google 


65  COURTS  OP  BANKRUPTCY,  THEIR  JURISDICTION   AND   POWERS  §   27 

1903,  the  very  fact  of  the  appointment  of  a  receiver  "because  of  in- 
solvency" is  an  act  of  bankruptcy  and  the  starting  point  for  the  juris- 
diction of  the  court  of  bankruptcy.1"  Even  though  the  state  court 
should  thus  have  acquired  possession  of  all  the  assets  which  would  be 
administrable  in  bankruptcy,  still  it  cannot  be  said  that  an  adjudica- 
tion in  bankruptcy  would  be  futile  and  unnecessary.  On  this  point  it 
has  been  said:  "In  opposition  to  the  adjudication,  it  has  been,  very 
vigorously  insisted  in  this  court  that  the  adjudication  in  bankruptcy 
should  not  be  rendered  because  the  state  chancery  court,  through  its 
receiver  and  under  the  judgment  of  dissolution,  has  taken  possession 
of  all  the  property  of  the  corporation,  and  that  by  reason  of  the  comity 
which  does  and  ought  to  prevail  between  courts  of  the  states  and  courts 
of  the  United  States,  the  adjudication  in  bankruptcy  can  result  in  no 
administration  or  other  beneficial  effect.  For  the  purposes  of  this  case 
we  may  concur  with  the  learned  counsel  in  his  views  on  this  matter  of 
comity,  but  we  are  of  opinion,  notwithstanding,  that  the  petitioning 
creditors  have  the  right  to  have  their  insolvent  debtor  adjudged  a  bank- 
rupt, if  for  no  other  reason,  still  for  the  purpose  of  insisting  upon  the 
application  of  the  provisions  of  the  bankruptcy  law  annulling  prefer- 
ences in  certain  cases."  ,M 

It  is  clear,  therefore,  that  there  is  nothing  in  the  situation  supposed 
which  should  prevent  the  making  of  an  adjudication  of  bankruptcy.  If 
an  undoubted  act  of  bankruptcy  is  made  out,  and  a  petition  is  filed  by 
a  sufficient  number  of  creditors  having  the  requisite  amount  of  prova- 
ble claims,  it  is  their  right  to  have  the  relief  demanded.  But  if  the  case 
is  doubtful,  and  specially  if  the  commission  of  an  act  of  bankruptcy 
can  be  made  out  only  by  implication  or  by  straining  the  construction 
of  the  statute,  the  fact  of  an  existing  receivership  in  a  state  court,  which 
promises  to  work  out  all  the  equities  in  the  case  and. result  in  benefit 
to  the  creditors  may  well  incline  the  federal  court  to  refrain  from  tak- 
ing jurisdiction.  This  was  the  ground  df  the  decision  in  a  notable  case 
in  New  York,  where  an  insolvent  corporation,  engaged  in  the  publish- 
ing business,  had  applied  to  a  state  court  for  a  decree  for  its  dissolution 
and  the  settlement  of  its  affairs,  and  thereupon  a  receiver  was  appointed 

Cas.  No.  9,441 ;    In  re  National  Lifo  In?.  i"  Bankruptcy    Act    1898,    {    3a,    as 

Co.,  6  Biss.  25,  Fed.  Cas.  No.  10,016 :    In  amended  by  Act  Cong.  February  5,  1903, 

re  Koonan,  3  Bias.  491,  10  N.  B.  R.  330,  32  Stat.  797. 

Fed.  Cos.  No.  10,292;    In  re  Hathorn,  2  >>«  Scheuer  r.   Smith   &   Montgomery 

Woods,  73.  Fed.  Cas.  No.  6,214 :    Doyle-  Boob  &  Stationery  Co.,  112  Fed.  407,  50 

Kidd  Dry  Goods  Co.  v.  Sadler-Lusk  Trad-  C.  C.  A.  312,  7  Am.  Banbr.  Bep.  384;  In 

lag  Co.,  206  Fed.  813,  30  Am.  Bankr.  Rep.  re  Mapleoroft  Mills  <D.  C.)  218  Fed.  659, 

604.  33  Am.  Bankr.  Rep.  815. 
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who  took  charge  of  the  assets  and  entered  upon  the  discharge  of  his 
duties.  Ninety  per  cent,  of  the  creditors,  representing  more  than  three 
million  dollars,  approved  of  the  proceedings  as  the  best  possible  course 
for  the  benefit  of  the  creditors  in  general.  The  interests  involved  were 
very  large  and  the  administration  of  the  property  required  exceptional 
care  and  competency.  No  actual  fraud  was  shown,  and  the  federal 
court  entertained  serious  doubts  as  to  whether  the  act  of  the  corpora- 
tion constituted  an  act  of  bankruptcy  under  the  law  as  it  then  stood. 
For  these  reasons  an  adjudication  of  bankruptcy  was  refused.**'  It 
should  also  be  remarked  that  if  the  appointment  of  a  receiver  by  the 
court  of  bankruptcy  is  asked  for,  to  be  made  at  the  same  time  with  the 
adjudication,  and  the  property  is  already  in  the  possession  of  a  receiver 
of  a  state  court,  notice  of  the  application  should  be  given  to  the  latter.1- 
In  the  next  place,  the  authorities  sustain  the  doctrine  that  a  court 
of  bankruptcy  is  not  prevented  from  taking  jurisdiction  of  a  petition 
against  a  debtor,  and  taking  possession  of  his  estate  for  the  purpose 
of  administration  in  bankruptcy,  by  the  mere  fact  that  proceedings  are 
already  pending  in  a  state  court,  in  which  a  receiver  has  been  asked 
for,  if  no  appointment  has  yet  been  made,  nor  even  by  the  appointment 
of  a  receiver  by  the  state  court,  if  he  has  not  reduced  the  property  in 
question  to  his  possession  nor  taken  any  steps  to  do  so.""  ,But  the 
crucial  question  arises  when  a  state  court  has  appointed  a  receiver) — 
whether  in  proceedings  supplementary  to  execution,  or  on  a  creditor's 
bill,  or  in  a  partnership  or  corporation  case,  or  otherwise, — and  he  has 
obtained  actual  possession  of  the  property  committed  to  his  charge, 
and  thereafter  the  debtor  is  adjudged  bankrupt,  and  a  trustee  in  bank- 

i*t  In  re  Harper  &  Brothers,  100  Fed.  grantor,  and  the  latter  la  afterwards  ad- 

266,  3  Am.  Bankr.  Rep.  804.     And  see,  Judicafed    a    bankrupt,    the    possession 

as  a  somewhat  similar  case,  In  re  Hud-  and  administration  of  the  property  be- 

son  River  Electric  Power  Co.,  173  Fed.  longs  to  the  court  of  bankruptcy,  and  the 

934,  23  Am.  Ilnnkr.  Ri-.p.  191.  receiver  cannot  retain  the  custody  there- 

i'«  Sidney  T.  Bauman  Diamond  Co.  v.  of  as  against  that  court.    In  re  Brown, 

Hart,  192  Fed.  498,  113  O.  C.  A.  10*,  27  91  Fed.  368,  1  Am.  Bankr.  Bep.  107.     A 

Am.  Bankr.  Rep.  632.  decree  of  bankruptcy  overrides  nil  rights 

i*o  Rrown  v.  Crawford  (D.  C.)  254  Fed.  sought  to  be  acquired  by  the  appoint- 

148,  42  Am.  Bankr.  Rep.  677;    Southern  ment  of  a  receiver  in  a  state  conrt  after 

Loan  &  Trust  Co.  v.  Benbow,  96  Fed.  514,  the  filing  of  the  petition  In  bankruptcy. 

3  Am.  Bankr.  Rep.  9;    In  re  Bruss-Rit-  Smith  v.  Buchanan,  8  Blatchf.  153,  4 

ter  Co.,  90  Fed.  651,  1  Am.  Bankr.  Bep.  N.  B.  R.  397,  Fed.  Caa.  No.  13,016.     But 

58;  In  re  Nolan,  8  Ben.  559,  Fed.  Cas.  No.  contrary  to  the  rule  stated  in  the  text, 

10,289.     Where  creditors  have  brought  see  Frazler  v.  Southern  Loan  &  Trust 

suit  to  set  aside  a  fraudulent  conveyance  Co.,  99  Fed.  707,  40  C.  G.  A.  76,  3  Am, 

of  property,  and  procured  the  appoint-  Bankr,  Rep.  710,  where  It  was  held  that 

ment  of  a  receiver,  who  has  obtained  pos-  the  order  of  the  state  court  appointing 

session  of  the  property  in  question,  but  a  receiver  brought  the  property  within 

in  the  meantime  the  fraudulent  grantee  the  custody  and  control  of  that  court 
Ms  voluntarily  restored  the  title  to  the 
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ruptcy  or  a  receiver  appointed.  Is  it  within  the  jurisdiction  of  a  court 
of  bankruptcy  to  order  the  state  court  receiver  to  surrender  the  prop- 
erty in  his  hands  to  such  trustee  or  receiver  in  bankruptcy?  Very  few 
cases  have  answered  this  question  in  the  amrmative.14,>  Certain  other 
decisions  have  maintained  that  where  the  very  act  of  bankruptcy  al- 
leged is  the  appointment  of  a  receiver  by  the  state  court,  on  the  debtor's 
own  application  or  "because  of  his  insolvency,"  under  the  bankruptcy 
act  as  amended  in  1903,  the  federal  court  should  not  be  deterred  from 
requiring  the  surrender  of  the  entire  estate  by  the  receiver  of  the  state 
court,  since  otherwise  the  purpose  of  Congress  in  adding  the  new  act 
of  bankruptcy  to  the  existing  list  would  be  automatically  defeated; 
that  is,  the  appointment  of  a  receiver  would  constitute  an  act  of  bank- 
ruptcy, but  would  at  the  same  time  prevent  a  court  of  bankruptcy  from 
taking  jurisdiction  and  administering  the  estate.14'  But  aside  from  these 
cases,  it  may  be  considered  as  definitely  settled,  by  a  great  preponder- 
ance of  authority,  that  where  property  of  an  estate  in  bankruptcy  is  in 
the  actual  custody  and  control  of  a  state  court  of  competent  jurisdic- 
tion, through  its  receiver,  its  possession  of  the  property  will  not  be  in- 
terfered with,  nor  its  disposition  of  the  same  restrained,  by  any  pro- 
cess from  the  court  of  bankruptcy.1**     Further,  if  property  has  been 


no  In  re  Diamond's  Estate,  2B9  Fed. 
70,  170  C.  C.  A.  138,  44  Am.  Bankr.  Rep. 
268.  In  re  J.  W.  Zeigler  Co.,  189  Fed. 
258,  26  Am.  Bankr.  Rep.  761;  In  re  Len- 
gert  Wagon  Co.,  110  Fed.  827,  6  Am. 
Bankr.  Rep.  535;  In  re  Whipple,  6  Biss. 
file,  13' N.  B.  R.  373,  Fed.  Cas.  No.  17,512; 
Lea  v.  George  M.  West  Co.,  91  Fed.  237, 
1  Am.  Bankr.  Rep.  261.  In  the  case  last 
cited  it  was  held  that,  where  a  corpora- 
don  has  made  a  general  assignment  for 
the  benefit  of  its  creditors,  and  a  state 
court,  on  a  hill  in  equity,  has  appointed 
the  assignee  as  receiver  to  take  charge 
of  the  assigned  estate  and  wind  np  the 
affairs  of  the  assignor,  and  the  corpora- 
tion is  afterwards  adjudged  bankrupt, 
Jurisdiction  to  administer  and  distribute 
the  entire  estate  belongs  to  the  court  of 
bankruptcy,  to  the  exclusion  of  the  state 
court,  and  the  former  court  may  enjoin 
all  parties  from  further  proceedings  In 
the  latter  court  But  this  decision  was 
based  expressly  on  the  ground  that  the 
assignment  was  as  act  of  bankruptcy  by 
the  statute,  and  that  the  purpose  of  the 
bankruptcy  law  would  be  defeated  if  the 
assignment,  the  basis  of  the  receiver's 
title,  were  allowed  to.  stand. 


i«  Pugh  v.  Lolsel,  210  Fed.  417, 130  C. 
C.  A.  221,  33  Am.  Bankr.  Rep.  SSO.  In  re 
Knight,  125  Fed.  85,  11  Am.  Bankr.  Rep. 
1;  Hooks  v.  Aldrldge,  145  Fed.  865,  76 
C.  C.  A.  409,  16  Am.  Bankr.  Rep.  658. 
In  the  latter  case,  while  the  authority  of 
the  bankruptcy  court  in  sur.'h  a  situation 
was  strongly  maintained,  the  court 
found  It  unnecessary  to  make  a  ruling 
as  to  the  propriety  of  Imperatively  eom- 
maadlng  the  surrender  of  the  property 
by  the  receiver  appointed  by  the  state 
court,  as  the  trustee  and  the  receiver 
bad  mutually  agreed  to  abide  the  deci- 
sion, as  to  who  was  entitled  to  the  pos- 
session, and  both  courts  had  approved 
their  agreement. 

"i  In  re  Williams  (D.  C.)  240  Fed.  788, 
38  Am.  Bankr.  Rep.  762.  In  re  Kavan- 
augh,  99  Fed.  928,  3  Am.  Bankr.  Rep. 
832;  Southern  Loan  &  Trust  Co.  v.  Ben- 
bow,  96  Fed.  514,  3  Am.  Bankr.  Rep.  9; 
In  re  Heckman,  140  Fed.  859,  72  C.  C.  A.  ■ 
8,  15  Am.  Bankr.  Rep.  500;  In  re  Bay 
City  Irr.  Co.,  135  Fed.  860,  14  Am. 
Bankr.  Rep.  370;  Carling  v.  Seymour 
Lumber  Co.,  113  Fed.  483,  51  C.  C.  A.  1, 
8  Am.  Bankr.  Rep.  29;  In  re  Price,  92 
Fed.  987,  1  Am.  Bankr.  Rep.  606;  Alden 
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unlawfully  taken  from  the  custody  of  the  receiver,  the  court  of  bank- 
ruptcy will  not  summarily  order  its  sale  by  the  trustee  against  the  pro- 
test of  the  receiver,14*  and  it  has  even  been  held  that,  if  such  a  sale  has 
been  made,  it  will  .be  set  aside,  at  least  as  against  one  having  notice 
of  the  illegality,  and  the  purchase  money  ordered  refunded.144 

It  is  evident,  therefore,  that  if  the  court  of  bankruptcy  cannot  aid 
the  trustee,  when  he  finds  the  assets  in  the  possession  of  a  receiver, 
his  claims  must  be  made  in  the  state  court  which  appointed  the  re- 
ceiver. It  is  clearly  open  to  the  trustee  to  file  his  petition  in  the  state 
court  and  ask  for  an  order  requiring  the  receiver  to  surrender  to  him 
the  property  in  his  possession,'48  and  this  course  is  approved  by  the 
authorities.  But  the  course  which  the  state  court  will  take  is  by  no 
means  certain.  So  far  as  can  be  judged  from  the  earlier  cases,  the  state 
courts  were  disposed  to  regard  applications  of  this  kind  with  extreme 
disfavor,  and  invariably  refused  them.14*  More  recent  cases,  however, 
show  a  strong  tendency  to  recognize  the  jurisdiction  of  the  bankruptcy 
court  as  paramount,  although,  as  a  rule,  they  hold  only  that  the  state 
court  "should"  direct  its  receiver  to  yield  up  the  property  to  the  trustee 
in  bankruptcy,  or  that  it  "may"  do  so,  or  that  "it  is  not  error"  for  the 
court  to  make  such  an  order.1"    But  if  the  trustee  has  a  legal  right  to 


v.  Boston,  II.  *  E.  R,  Co.,  5  N.  B.  B.  230, 
Fed.  Cas.  No.  152;  Goodrich  v.  Reming- 
ton, 6  Blatchf.  SIS,  Fed.  Cas.  No.  5,r>46: 
Bradley  v.  Healey,  Holmes,  451,  Fed. 
Cas.  No.  1,781;  In  re  Clark,  4  Ben.  88,  3 
N.  B.  R.  491,  Fed.  Cas.  No.  2,798;  Davto 
v.  Railroad  Co.,  1  Woods,  881,  13  N.  B. 
R.  258,  Fed.  Cas.  No.  3,048;  Sedgwick 
v.  Menck,  6  Blatchf,  150,  1  S.  B.  II,  875, 
Fed.  Cas.  No.  12.613;  Appleton  v.  Bowles, 
2  Thomp.  4  O.  568,  9  N.  B.  R.  854. 

in  Fraxler  v.  Southern  Loan  ft  Trust 
Co.,  99  Fed.  707,  40  C.  C.  A.  76,  3  Adj. 
Bankr.  Rep.  710;  In  re  Hulst,  7  Ben.  17, 
Fed.  Cas.  No.  6,863.  But  see  Union 
Electric  Co.  v.  .Hubbard,  242  Fed.  248, 
155  C.  C.  A.  88,  39  Am.  Bankr.  Rep.  529. 

>«*  Davis  v.  Railroad  Co.,  1  Woods, 
661,  13  N.  B.  R.  258,  Fed.  Cas.  No.  3,648. 

i«  In  re  Price,  92  Fed.  967,  1  Am. 
Bankr.  Rep.  606;  In  re  Lesser,  100  Fed. 
433,  3  Am.  Bankr.  Rep.  815;  McOahee 
v.  Crolckshank,  133  Ga.  649,  66  8.  B. 
776;  Ex  parte  WflddelL  Fed.  Cas.  No. 
17,027;  Loudon  v.  Bland  ford,  56  Ga.  150. 
But  compare  Southwell  v.  Church,  61 
Tex.  Civ.  App.  547,  111  S.  W.  969. 

i«  State  v.  Superior  Court  of  King 
County,  28  Wash.  35,  68  Pae.  170,  02  Am. 


St  Rep.  826;  Porter  v.  Cummlngn,  103 
Ga.  797,  33  S.  E.  986;  Myer  v.  Crystal 
Lake  Pickling  Works,  14  N.  B.  R.  9 
(decision  by  an  Inferior  court  in  Illinois); 
Freeman  v.  Fort,  52  Ga.  871,  14  N.  B.  B, 
46;  Watson  v.  Citizens'  Sav.  Bank,  5 
S.  C.  159,  9  N.  B.  R.  458.  And  see  Carr 
v.  Hardeman  &  Phinizy,  144  Ga.  54,  86 
S.  E.  215;  State  v.  Sage,  287  Ho.  493, 
184  S.  W.  984;  Lambert  v.  National  Hog 
Co.,  263  Pa.  364,  106  Atl.  541. 

u*  Hanson  v.  Stephens,  116  Ga.  722, 
42  S.  E.  1028;  MeGabee  v.  Crutckshank, 
133  Ga.  649,  68  S.  E.  776;  Davis  V.  Coe, 
19  Ohio  Cir.  CL  It.  639;  I.  Trager  Co.  v. 
Cavaroc  Co.,  123  La.  319,  48  South.  949; 
First  Nat  Bank  v.  Zangwill.  61  Fla.  696, 
64  South.  375;  Bloch  v.  Blocn,  42  Misc. 
Rep.  278,  86  N,  X.  Supp.  1047;  Gay  V. 
Bay,  195  Mass.  8,  80  N.  E.  693;  Mauran 
v.  Crown  Carpet  Lining  Co.,  23  B,  I.  324, 
50  Atl.  831.  And  see  Carter-Mullaly 
Transfer  Co.  r.  Robertson  (Tex.  Civ. 
App.)  198  S.  W.  791;  Lambert  v.  Na- 
tional Hog  Co.,  72  Pa.  Super.  Ct.  878. 
But  an  order  by  the  state  court  for  the 
delivery,  to  the  receiver  In  bankruptcy 
of  the  defendant  corporation,  of  posses- 
sion of  land,  the  title  to  which  was  In 
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the  property  (as,  where  the  title  of  the  receiver  is  impeachable  under 
the  bankruptcy  act)  and  this  right  is  not  regarded  by  the  state  court, 
he  has  a  remedy  by  carrying  the  case  to  the  highest  court  of  the  state, 
and  thence  to  the  Supreme  Court  of  the  United  States.1** 

On  the  other  hand,  resistance  by  the  state  court  and  its  officers  to 
the  jurisdiction  of  the  court  of  bankruptcy  may  sometimes  be  proper. 
Thus,  the  state  court  may  make  an  order  directing  its  receiver  to  ap- 
pear in  the  bankruptcy  proceedings  and  oppose  the  adjudication  of  the 
defendant,  and  this  is  not  a  surrender  by  the  state  court  to  the  bank- 
ruptcy court  of  its  jurisdiction  of  the  property. ua  So,  where  the  offi- 
cers and  directors  of  a  corporation  filed  a  voluntary  petition  in  bank- 
ruptcy for  it,  but  this  was  in  violation  of  the  orders  of  a  state  court 
which  had  already  appointed  a  receiver,  but  the  referee  in  bankruptcy 
appointed  a  receiver  on  the  petition,  it  was  held  that  the  receiver  of  the 
state  court  should  be  directed  to  apply  to  the  judge  of  the  federal  court 
to  vacate  the  order  appointing  the  receiver.150  And  so,  where  a  re- 
ceiver appointed  by  a  state  court  has  voluntarily  surrendered  property 
to  the  receiver  in  bankruptcy,  either  through  a  mistake  as  to  his  rights 
in  the  matter  or  in  pursuance  of  an  order  of  the  court  which  appointed 
him,  but  which  order  is  afterwards  revoked  or  overruled,  he  may  be 
directed  to  apply  to  the  bankruptcy  court  for  restoration  of  the  prop- 
erty,1*1 though  it  seems  that  such  an  application  may  properly  be  de- 
nied by  the  court  of  bankruptcy.1"* 

If  the  state  court  decides  to  yield  to  the  jurisdiction  of  the  court  of 
bankruptcy  and  surrender  the  assets,  its  course  is  then  to  settle  its  re- 
ceiver's accounts,  order  the  transfer  of  the  assets,  and  close  its  con- 
nection with  the  matter.193  But  there  is  an  unsettled  question  as  to 
the  payment  of  the  receiver's  compensation  and  the  other  expenses. 
Some  of  the  decisions  maintain  that  it  is  in  the  rightful  authority  of  the 
state  court  to  deduct  from  the  assets  to  be  surrendered  a  sum  sufficient 
to  cover  the  commissions  or  fees  of  its  receiver  and  the  other  expenses 

Issue  in  an   insolvency  action   brought  her  Co..  90  N.  J.  Eq.  532.  107  Atl.  643. 

against  the  corporation  in  the  state  court  And  see  Zeltinger  v.  ITarKadlne-MeKit- 

by  creditors,  waa  held  error,  though  an  trick  Dry  Goods  Co.,  244  Fed.  719,  157  C. 

order  for  the  delivery  to  the  receiver  of  C.  A.  1(17.  40  Am.  Bnnkr.  Rep.  324. 
all  assets  clearly  belonging  to  the  bank-  "i  Luxury   Fmlt   Co.    v.   Hnrrls.   142 

rupt  and  not  in  controversy,  wonld  have  Oa.  866,  83  S.  E.  1093. 
heen  proper.     Harris  v.  Luxury  Fruit  '"a  Dure  v.  Wright,  228  Fed.  1021,  142 

Co.,  142  Ga.  67,  82  S.  E.  447.  C.  C.  A.  654. 

i*»  Johnson  v.  Bishop,  Woolw.  324,  8  '"Loveless   v.    Southern   Grocer   Co., 

N.  B.  R.  533,  Fed.  Cas.  No.  7,373.  159  Fed.  415.  86  C.  C.  A.  395.  20  Am. 

"•  Blair  v.  Brailey,  221  Fed.  1,  136  0.  Bankr.  Rep.  180;    In  re  Board  of  Direc- 

C.  A.  524,  34  Am.  Bankr.  Rep.  12.  tors  of  Suburban  Const.  Co.  (Sup.)  143 

iso  Cavagnaro  v.   Indian  Tire  &  Rob-  N.  Y.  Rupp.  363. 


v  Google 


§    27  LAW  OP  BANKRUPTCY  70 

of  the  proceeding  before  itm  Other  cases  are  to  the  effect  that  such 
an  order  by  the  state  court  is  coram  non  judice  and  void,  and  that 
the  receiver  must  apply  to  the  court  of  bankruptcy  for  an  allowance  for 
his  fees,  as  that  court  alone  has  authority  to  dispose  of  the  assets  and 
no  other  court  can  incumber  them  with  charges  or  expenses.w,( 

Upon  the  whole  matter,  therefore,  the  course  most  generally  ap- 
proved by  the  authorities,  and  most  likely  to  avoid  an  unseemly  con-  , 
flict  between  the  courts  of  the  two  systems,  is  for  the  trustee  in  bank- 
ruptcy (or  the  receiver  of  the  federal  court),  acting  under  the  instruc- 
tions of  the  court,  to  make  a  suitable  application  to  the  state  court  for 
the  surrender  to  him  of  the  assets  of  the  bankrupt's  estate,  and  pend- 
ing such  application,  the  court  of  bankruptcy  may  enjoin  the  receiver 
appointed  by  the  state  court  from  disposing  of  the  property  otherwise.1"* 
In  one  of  the  cases,  where  this  course  was  taken,  the  bankruptcy  court, 
speaking  of  its  own  receiver,  said :  "This  officer  will  be  directed  to 
apply  in  terms  of  suitable  respect  to  [the  judge  of  the  state  court]  and 
seek  at  his  hands  an  order  directing  the  receiver  of  the  state  court  to 
turn  over  to  the  receiver  of  this  court  the  assets  of  the  alleged  bankrupt 
in  his  hands.  The  time  at  which  this  application  should  be  made  will 
also  be  directed  by  order."  m 

But  if  the  state  court  refuses  to  recognize  the  superior  jurisdiction 
of  the  bankruptcy  court,  and  refuses  the  trustee's  or  receiver's  applica- 
tion for  surrender  of  the  assets,  the  federal  court  will  not  seek  to  com- 
pel it  nor  enter  upon  an  unseemly  scramble  for  the  assets.  Though  the 
jurisdiction  of  the  two  courts  in  such  cases  is  not  concurrent,  but  that 
of  the  bankruptcy  court  is  paramount,  yet  the  proper  principles  of  com- 
ity are  not  to  be  disregarded. ,M  "It  is  said  that,  under  the  rules  of 
comity,  the  possession  of  the  property  by  the  state  court  should  not 

iB*  Shannon  v.  Shepnrd  Mfg.  Co.,  230      rate  property  having  taken  place,      Ap- 
Maes.    224,    119    N.    B.    768;     Wilson    v.      peal  of  Prarauk,  260  Pa.  45,  IKS  AH.  328. 

Pan'  £ £■  f,v? £  'i  r?T     '■•*"• "»«« w«s»  <*■•  "o •«• 

,.  Crulekshank ,133  Oa  649,  66  S.  B.  927,  6Ani.  B,nir.  Hep.086;  Koss-Meehan 
114  Wis.  436  »N.  WJWO.  dry   Co.   124   Fed.   403,   10  An.   Bankr. 

... JS.  "J.  Z "I  Tt"  ^  ™  "«>■  «*  "  -  """M*  s»M"r  Co-  «° 
186  Fed.  078,  26  An.  Bankr    Kej  662;      M  el2  ^  Am  „„„,.  M  w,    ,n 

In  re  BOIOT,  116  Fed   435.8 i  An.  BjB.      prtc(,    m  FeJ    „,,    ,  ^    „,„,„    ^ 

£f  1S*„  5*V'  °S.',  S  "*■  «°*  In  re  Lesser,  100  FM.  183,  3  An. 
278,  86  N.  Y.   Supp.  1047;    Hanson  v.      ^^  „       aa 

Stephens,  116  Ga.  722,  42  S.  E.  1028.  ,. ,         ™  _^    „       ,    „       „ 

EecelTer  of.  the  property  ot  a  corpora-  '"?  »  I"**"  Jn™1?  »•■  ™  Fel 

Bon,  who  was  .nppi.nted  by  a  tmste.  In  ^  »  A»-  ■■»■»■  ««■>■  «'■ 

bankruptcy,  cannot  properly  pay  claims  ""lu  re  Watte,  190  U.  S.  1,  23  Sup. 

for  wages  incurred  by  the  company  be-  CL  718,  47  L.  Ed.  033,  10  Am.  Bankr. 

fore  the  receWerahlp,  no  sale  of  corpo-  Hep.  113. 
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be  interfered  with  without  its  consent;  that  the  decision  of  the  state 
court  not  to  surrender  the  property  is  controlling  till  it  is  reversed ;  that 
parties  objecting  to  it  should  reserve  the  federal  question,  and  obtain 
relief  by  appeal  or  writ  of  error,  and  finally  by  application  to  the  United 
States  Supreme  Court  if  necessary.  *  *  *  At  a  proper  time  the  fed- 
eral courts,  of  course,  may  decree  the  enforcement  of  the  supremacy  of 
the  constitution  and  laws  of  the  United  States.  *  *  *  But  it  is, 
without  doubt,  the  duty  of  both  the  state  and  federal  courts  to  exercise 
the  greatest  caution  to  avqid  this  necessity  where  it  is  possible.  The 
orders  of  the  state  court  and  of  the  federal  court  in  this  case  are  in  con- 
flict, and  if  each  court  was  attempting  to  enforce  its  own  order  as  to 
the  possession  of  the  property,  it  would  lead  to  a  resort  to  physical  force 
on  the  part  of  the  executive  officers  of  the  respective  courts."  u* 


"•Hooka  v.  Aldrldge,  145  Fed.  886, 
76  C.  C.  A.  409,  16  Am.  Bankr,  Rep.  658. 
The  application  of  the  various  principles 
discussed  In  this  section  is  well  Illustrat- 
ed by  the  history  of  the  litigation  over 
the  estate  of  the  firm  of  Clark  &  Bln- 
inger  In  the  federal  and  state  courts  In 
New  York.  This  firm  became  Insolvent 
and  was  dissolved,  and  one  of  the  part- 
ners sued  the  other  In  a  state  court  for 
an  accounting  and  for  the  appointment  of 
a  receiver.  The  state  court  appointed  a 
receiver  who  took  possession.  Pending 
this  action,  the  firm  was  adjudged  bank- 
rupt, and  the  marshal  was  ordered  to 
take  the  property,  hot  the  receiver  re- 
fused to  deliver  It  The  court  of  bank- 
ruptcy then  held  that  tho  bankrupt's 
rights  of  action  In  suits  pending  in 
state  courts  vested  In  his  assignee,  and 
it  ordered  the  bankrupt  plaintiff  to  exe- 
cute proper  Instruments  to  enable  the  as- 
signee to  represent  him  In  his  action  In 
the  state  court,  and  enjoined  further 
proceedings  in  respect  thereof  without 
Its  leave.  But  the  assignee's  prayer 
that  the  receiver  be  ordered  to  surrender 
the  property  was  postponed,  because,  as 
the  court  said,  "it  Is  quite  probable  that, 
If  the  assignee  be  substitute*!  as  plaintiff 
In  the  action,  It  may  be  desirable  that 
the  possession  of  the  receiver  should  not 
be  disturbed  until  such  substitution  shall 
take  place."  In  re  Clark,  4  Ben.  88,  3 
N.  B.  R.  491,  Fed.  Cas.  No.  2,T9,S.  Mean- 
while a  motion  was  made  In  the  state 
court  to  punish  the  assignee  in  bank- 
ruptcy for  contempt  In  attempting  to  dis- 
turb the  possession  of  the  receiver  ap- 


pointed by  the  court.  This  motion  was 
granted,  and  a  nominal  punishment  In- 
flicted. Jn  deciding  the  question,  the 
superior  court  of  New  York  laid  down 
the  principle  that  where  a  state  court, 
on  a  bill  by  one  partner  against  another 
for  a  dissolution  of  the  firm  and  the 
winding  up  of  the  partnership  business, 
has  appointed  a  receiver,  who  has  taken 
possession  of  the  partnership  property, 
and  the  firm  Is  afterwards  adjudged 
bankrupt,  the  assignee  has  no  right  to  the 
assets  as  against  the  receiver,  and  the 
federal  court  has  no  jurisdiction  to  Inter- 
fere with  the  state  court  in  Its  adminis- 
tration of  the  property,  nor  to  oust  the 
latter  court  of  its  Jurisdiction  to  proceed 
with  the  case.  Clark  v.  Binninger,  38 
How.  Prae.  (N.  T.)  341,  8  N.  B.  R,  6I& 
The  assignee  then  applied  to  the  state 
court  to  be  substituted  for  the  bankrupt 
partner  in  the  pending  suit  But  before 
be  had  obtained  a  decision  on  this  ap- 
plication, he  came  again  into  the  federal 
court  and  renewed  his  application  for 
an  order  commanding  the  marshal  to 
take  from  the  receiver  the  possession  of 
the  partnership  property,  and  for  an  In- 
junction forbidding  the  receiver  to  inter, 
fere  further  therewith.  This  application 
was  now  denied  by  the  bankruptcy  court. 
After  pointing  out  that  the  Jurisdiction 
of  the  state  court  in  the  case  pending  be- 
fore It  was  not  qnestioned,  and  that  the 
transfer  to  Its  receiver  was  not  impeach- 
ed as  fraudulent  or  as  a  preference,  or 
otherwise  as  being  In  violation  of  the 
bankruptcy  law,  Judge  Blatcbford  said: 
"When  property  Is   lawfully  placed  in 
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In  this  emergency,  the  approved  course  is  for  the  trustee  in  bank- 
ruptcy *to  apply,  by  petition  filed  in  the  state  court,  for  leave  to  inter- 
vene in  the  action  there  pending,  in  order  that  he  may  assert  and  pro- 
tect the  interests  of  the  general  creditors  of  the  estate,  and  ask  that  the 
administration  proceed  in  accordance  with  the  provisions  of  the  bank- 
ruptcy law,  for  the  benefit  of  the  creditors,  as,  by  avoiding  preferences, 
and  the  like.16*  This  does  not  involve  a  dissolution  of  the  receivership, 
but  enables  the  trustee,  as  the  representative  of  creditors,  to  secure 
their  just  rights  in  the  working  out  of  the  estate  through  the  receiver- 
ship. To  enable  the  trustee  thus  to  intervene  in  the  state  court,  the 
court  of  bankruptcy  may  temporarily  order  a  stay  of  proceedings,  or 


the  custody  of  a  receiver,  by  the  conrt 
which  appoints  such  receiver,  it  is  in  the 
custody  and  under  the  protection  and 
control  of  such  court  for  the  time  being, 
and  no  other  court  has  a  right,  to  inter- 
fere with  such  possession,  unless  It  be 
some  court  which  has  a  direct  supervis- 
ory control  over  the  court  whose  process 
has  first  taken  possession,  or  some  supe- 
rior Jurisdiction  in  the  premises."  Citing 
Peck  v.  Jenness,  7  How.  612,  12  L.  Ed. 
841;  Williams  v.  Benedict,  8  now.  107, 
12  L.  Ed.  1007;  Wiswali  v.  Sampson,  14 
How.  62,  14  L.  Ed.  322;  Peale  v.  I'hipps, 
14  How.  368,  14  L.  Ed.  458;  Taylor  v. 
Carryl,  20  How.  583,  15  L.  Ed.  1028: 
Freeman  v.  Howe,  24  How.  450,  10  L. 
Ed.  749;  Buck  v.  Colbath,  3  Wall.  334, 
18  L.  Ed.  257.  The  court  continued:  "In 
the  present  posture  of  this  case,  it  does 
not  appear  that  this  court  has  such  su- 
perior jurisdiction  In  the  premises,  or 
such  supervisory  control  over  the  state 
court  in  respect  to  the  property  in  ques- 
tion, as  to  authorize  it  to  take  away 
from  the  state  court  the  possession  of 
such  property,  or  to  enjoin  the  receiver 
from  further  interfering  with  such  prop- 
erty. This  court  will  always  be  sedulous 
to  enforce  its  just  powers,  but  it  will 
not  demand  from  any  other  tribunal 
anything  which  it  would  not  itself  be 
willing  to  concede  under  like  circum- 
stances. In  the  case  referred  to.  In  re 
Vogel,  2  N.  B.  R.  427,  Fed.  Cas.  No.  16,- 
983.  it  compelled  the  restitution  to  an 
assignee  In  bankruptcy  of  property 
which  had  been  taken  away  by  process 
of  a  state  court  from  the  custody  of  this 
court,  and  Its  decision  was  affirmed  by 
the  circuit  court  on  review.  The  prin- 
ciple on  which  such  restitution  was  en- 


forced would  authorize  the  state  court,  in 
the  present  case,  to  compel  restitution  to 
its  receivers  of  such  property  as  this 
court  should  take  away  by  force  from 
the  custody  of  such  state  court,  and  this 
court  might  then  retaliate,  and  the  con- 
fusion aud  endless  strife  would  ensue 
which  are  so  forcibly  characterised  by 
the  supreme  court  in  the  opinion  deliver- 
ed in  the  case  of  Buck' v.  Colbath,  before 
cited."  In  re  Clark,  4  Ben.  88,  3  N.  B. 
It.  524,  Fed.  Cas.  No.  2,798,  The  final 
decision  of  the  state  court  on  the  ques- 
tions involved  was  that  the  assignee  in 
bankruptcy  might  take  upon  himself  the 
conduct  of  the  action  pending  in  the 
state  court  between  the  bankrupt  and 
his  partner,  and  might  continue  the 
prosecution  of  the  same,  and  might,  from 
time  to  time,  as  he  should  be  advised, 
make  such  applications  to  the  state  court 
In  such  action  as  should  be  necessary  for 
its  determination.  To  this  extent  only 
the  assignee  would  be  deemed  substitut- 
ed In  the  place  of  the  bankrupt.  But  It 
was  firmly  held  that  the  assignee  had  no 
power  to  take  possession  of  the  property 
held  by  the  receiver  under  the  authority 
of  the  state  court,  aud  that  if  he  at- 
tempted it  he  would  be  deemed  in  con- 
tempt. But  after  the  termination  of 
the  proceedings  there  the  state  court 
would  direct  that  any  balance  in  the 
hands  of  the  receiver  should  be  paid 
over  to  the  assignee.  Clark  v.  Blnnlng- 
er,  39  How.  Prac.  (N.  Y.)  363. 

isoScneuer  v.  Smith  &  Montgomery 
Book  &  Stationery  Co.,  112  Fed.  407,  50 
C.  C.  A.  312,  7  Am.  Bankr.  Rep.  384;  In 
re  Klein,  97  Fed.  31,  3  Am.  Bankr.  Rep. 
174 
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restrain  all  parties,  for  a  reasonable  length  of  time,  from  the  further 
prosecution  of  the  action  in  the  state  court.181  Finally  it  is  to  be  ob- 
served that  a  trustee  in  bankruptcy  of  a  bankrupt  whose  property  has 
been  seized  under  a  mortgage  and  is  in  possession  of  a  receiver  ap- 
pointed in  the  mortgage  foreclosure  suit  by  a  state  court  of  competent 
jurisdiction,  is  entitled  to  the  possession  of  any  property  not  covered 
by  the  mortgage,  and  also  to  the  excess  of  the  proceeds  of  a  sale  of 
the  mortgaged  property  over  the  mortgage  debt  and  costs  of  foreclo- 
surei« 

When  the  trustee  in  bankruptcy  recovers  or  receives  the  property 
from  the  hands  of  the  state  court's  receiver,  he  cannot  be  prejudiced  by 
anything  the  latter  may  have  done  in  regard  to  it.  Thus,  the  trustee  is 
not  bound  by  the  receiver's  repudiation  of  a  lease  entered  into  by  the 
bankrupt  corporation.1*8 

§  28.  Same;  Property  in  Possession  of  Sheriff. — Property  in  the 
hands  of  a  sheriff  under  execution  or  attachment  from  a  state  court  levied 
before  the  proceedings  in  bankruptcy  were  commenced  cannot  be  taken 
out  of  the  possession  of  the  sheriff  by  the  federal  court  at  the  instance 
of  the  trustee  in  bankruptcy,  fn  such  a  case  the  possession  of  the 
sheriff  is  the  possession  of  the  court  of  which  he  is  the  officer,  and 
while  his  possession  as  such  officer  continues,  no  other  court  can  inter- 
fere with  it.1*4  But  it  must  be  understood  that  this  rule,  and  the  cases 
cited  in  support  of  it,  apply  only  where  the  trustee  seeks  to  impeach 
the  validity  of  the  levy  on  the  ground  of  fraud  or  as  a  preference.  If 
the  case  is  one  in  which  the  lien  is  dissolved  by  mere  force  of  the  ad- 
judication in  bankruptcy,  as  provided  by  §  67f  of  the  Bankruptcy  Act, 
the  situation  is  different.  Here  it  cannot  be  said  that  the  sheriff  contin- 
ues to  hold  possession  under  his  writ,  because  the  writ  is  abated,  and 
the  lien  extinguished,  by  the  adjudication  in  bankruptcy.  Consequently 
the  officer  no  longer  holds  the  property  in  the  character  of  an  officer  of 
the  state  court,  but  as  a  mere  temporary  custodian,  and  there  is  no 
longer  any  reason,  founded  on  judicial  comity  or  the  rights  of  an  inde- 
nt In  re  Klein,  97  Fed.  31,  3  Am.  Weaver,  1  Woods,  257,  6  N.  B,  R.  440, 
Bankr.  Rep.  174.  Fed.  Cas.  No.  5,496;    In  re  Shuev,  9  N. 

i°*  Curling  v.  Seymour  Lumber  Co.,  B.  R.  526,  Fed.  Cas.  No.  12,821;  Mollison 
113  Fed.  483,  51  C.  C.  A.  1,  8  Am.  Bankr.  T-  Eaton-  Jfi  Mlnn-  428  <ou-  383)-  »  Am. 
Eep.  29,  Rep.  150;    State  v.  Taylor,  3  Mo.  App. 

„  „,         _       ,  361.     Some  cases  go  bo  far  as  to  hold 

_,  V?   2   Mulling,   Clothing  Co..   238      ,„,,  „,„       „  ,„„„,  ,  „„ 

JX'S'i151  £'  °ii»34'  £.*  A'  m8A-  <"«  »»  1"  ■"»•'>■«>  "7  the  adjudication 
539,  38  Am.  Bankr.  Hep.  180.  1n  Mraw     ^  /„,,„„„  J    „„,,„„, 

»M  Marshall  v.  Knox,  Id  Wall.  551,  21  Woolw.  324,  8  N.  B.  B.  533,  Fed.  Can.  No. 
L.  Ed.  481;  Townsend  v.  Leonard,  3  Dill.  7,373.  Bnt  compare  the  cases  cited  In 
370,  Fed.  Caa.  No.  14,117;    Goddard  y.      the  next  note. 
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pendent  tribunal,  why  he  should  not  be  required,  like  any  other  cus- 
todian, to  surrender  it  to  the  person  having  a  paramount  right  to  it. 
Therefore,  if  an  action  is  begun  in  a  state  court  and  a  writ  issued  and 
levied  on  property  of  an  insolvent  debtor,  within  four  months  before 
the  institution  of  proceedings  in  bankruptcy  against  him,  the  trustee  is 
entitled  to  recover  possession  of  such  property  from  the  sheriff  holding 
the  same  under  the  levy;  and  the  court  of  bankruptcy  has  jurisdiction 
to  order  the  surrender  of  the  property  on  a  petition  by  the  trustee.1'* 
But  the  section  above  referred  to  applies  only  to  goods  which  are  ac- 
tually the  property  of  the  bankrupt.  It  does  not  profess  to  vest  in  the 
trustee  title  to  any  property  which  was  in  the  hands  of  the  bankrupt 
at  the  time  of  the  adjudication,  but  to  which  a  third  person  had  a  para- 
mount right,  as,  for  instance,  property  sold  to  the  bankrupt  under  an 
uncompleted  conditional  sale  reserving  title  in  the  vendor,  or  property 
which  the  bankrupt  had  procured  by  fraud  and  false  representations. 
Hence  if  the  claimant  of  such  property  has  procured  its  seizure  on  a 
writ  of  replevin  or  in  an  action  of  claim  and  delivery,  and  it  remains  in 
the  hands  of  the  sheriff,  the  court  of  bankruptcy  has  no  jurisdiction  to 
compel  him,  by  a  summary  order,  to  deliver  it  to  a  receiver  or  trustee  in 
bankruptcy  .1M 

The  same  principles  apply  where  the  sheriff  has  sold  the  property 
under  his  writ,  but  still  has  the  proceeds  in  hand  at  the  time  the  trus- 
tee in  bankruptcy  demands  them.  Although  the  Bankruptcy  Act  (§ 
67i)  provides  that  the  title  of  a  bona  fide  purchaser  at  the  sheriff's  sale, 
without  notice,  shall  not  be  impaired  or  destroyed,  this  does  not  affect 
the  disposition  of  the  money  paid  by  him  and  remaining  in  the  hands 
of  the  officer;  and  it  is  held  that  this  fund  does  not  belong  to  the  cred- 
itor suing  out  the  writ,  if  the  lien  was  dissolved  by  the  adjudication  in 
bankruptcy,  but  to  the  estate  of  the  bankrupt,  and  may  be  recovered  by 
the  trustee.1"*     There  is,  however,  some  difference  of  opinion  as  to 

nslti    re    Francis-Valentine   Co.,    94  receiver  will  not  be  ordered  to  restore 

Fed.  793,  36  C.  G.  A-  499,  2  Am.  Banitr.  the  possession  to  the  sheriff.    Covington 

Rep.  S22;   In  re  Fellerath,  95  Fed.  121,  2  v.  Barber,  147  Ga.  804,  95  S.  B.  70S. 

Am.  Bankr.  Rep.  40;  In  re  Richards,  96  "«  In  re  L.  Rudnick  &  Co.,  100  Fed. 

Fed.  258,  2  Am.  Bankr.  Rep.  518;  In  re  003,  88  C.  C.  A.  85.  20  Am.  Bankr.  Rep. 

Francis-Valentine  Co.,  93  Fed.  953,  2  Am.  33 ;    Rock  Island  Plow  Co.  v.  Western 

Bankr.  Rep.  188;   In  re  Sebnepf,  2  Ben.  Implement  Co.,  21  N.  D.  608,  132  N.  W. 

72,  1  N.  B.  R.  190,  Fed.  Cas.  No.  12,471;  351. 

Qoodnongh  Mercantile!  Co.  v.   Gallon-ay,  i«  In  re  Keuney,  95  Fed.  427,  2  Am. 

48  Or.  239,  84  Fac.  1049;    Lindner  v.  Bankr.  Rep.  494,  same  case  on  rehearing, 

Brock,  40  Mich.  618.     Where  a  sheriff  97  Fed.  554,  3  Am.  Bankr.  Rep.  353;  In 

levied  a  dlstreas  warrant  and  took  pos-  re  Richards,  95  Fed.  268,  2  Am,  Bankr. 

session  of  goods,  and  with  consent  of  Rep.  518;  In  re  Fellerath,  95  Fed.  121,  2 

plaintiff's  attorney  delivered  them  to  the  Am.  Bankr.  Rep.  40;    In  re  Franks,  95 

receiver  of  the  defendant  bankrupt,  who  Fed.  635,  2  Am.  Bankr.  Rep.  634, 
had  been  directed  to  take  possession,  the 
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the  method  in  which  the  trustee  should  proceed  to  claim  the  fund. 
Certain  cases  hold  that  if  the  sale  was  made  before  the  commencement 
of  the  bankruptcy  proceedings,  the  proceeds,  remaining:  in  the  hands 
of  the  sheriff,  are  beyond  the  jurisdiction  of  the  court  of  bankruptcy, 
and  that  it  has  no  power  to  enjoin  him  from  paying  over  the  fund  to  the 
creditor;  also  that  the  sheriff  cannot  be  ordered  to  pay  over  the  money 
to  the  trustee  on  a  summary  petition  in  the  court  of  bankruptcy,  but 
that  the  trustee  must  apply  for  such  an  order  to  the  state  court  from 
which  the  writ  issued,  and  if  refused  there,  his  remedy  is  to  sue  the  sher- 
iff for  money  bad  and  received. iSI  But  these  decisions  are  contrary  to 
the  weight  of  authority.  The  majority  of  the  cases  hold  that,  since  the 
officer  holds  the  proceeds  of  a  sale  merely  in  the  place  of  the  goods  sold, 
and  holds  either  the  goods  or  the  money  as  a  mere  custodian  for  the 
bankrupt,  to  whose  estate  they  belong,  and  not  by  an  independent  and 
adverse  title,  there  is  no  necessity  for  resorting  to  plenary  proceedings 
for  their  recovery,  but  the  same  may  be  ordered  by  the  court  of  bank- 
ruptcy upon  the  summary  petition  of  the  trustee.1* 

The  pendency  of  proceedings  in  bankruptcy,  unknown  to  any  of 
the  parties  concerned  or  to  the  court,  does  not  prevent  a  territorial  court 
having  the  custody  of  perishable  property  through  its  receiver  appointed 
under  an  attachment  levied  before  the  petition  in  bankruptcy  was  filed, 
from  ordering  a  sale  thereof,  on  finding  that  (in  the  words  of  the  local 
statute)  "the  interests  of  both  plaintiff  and  defendant  will  be  promoted 
by  the  sale,"  but  such  sale  is  valid  and  the  claim  of  the  trustee  in  bank- 
ruptcy is  transferred  to  the  proceeds.1™ 

§  29.  Power  to  Enjoin  Proceedings  in  State  Courts. — The  federal 
statutes  provide  that  "the  writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  proceedings  in  any  court  of  a 
state,  except  in  cases  where  such  injunction  may  be  authorized  by  any 
law  relating  to  proceedings  in  bankruptcy."  M1  The  present  bankruptcy . 
act  directs  that  "a  suit  which  is  founded  upon  a  claim  from  which  a 
discharge  would  be  a  release,  and  which  is  pending  against  a  person  at 
the  time  of  the  filing  of  a  petition  against  him,  shall  be  stayed  until  after 
an  adjudication  or  the  dismissal  of  the  petition;  if  such  person  is  ad- 
judged a  bankrupt,  such  action   may  be  further  stayed  until  twelve 

i««In  re  Easley,  03  Fed.  419,  1  Am.  Valentine  Co,  94  red.  793,  36  0.  a  A. 

Bnnkr.  Rep.  715;   In  re  Franks,  95  Fed.  499,  2  Am.  Rankr.  Rep.  522 ;  Mills  v.  Da- 

635,  2  Am.  Bankr.  Rep.  03-1;    People  v.  vis,  3  Jones  &  S.  (N.  Y.)  355. 

Brennan,  3  Hun  (N.  Y.)  666,  12  N.  B,  K.  '■">  Jones  v.  Springer.  226  IT.  3.  148, 

S67.  33  Sup.  Ct  64,  57  L.  Ed.  161,  29  Am. 

is*  Iq  re  Kenney,  97  Fed.  554,  3  Am.  Bankr.  Rep.  204. 

Bankr.  Rep.  353;  In  re  Felleratb,  95  Fed.  "i  Rev.  Stat.  U.  S.  I  720;  Federal  Ju- 

121, 2  Am.  Bankr.  Rep.  40;  la  re  Frauds-  dlcinl  Code  1911,  I  265, 
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months  after  the  date  of  such  adjudication,  or  if,  within  that  time,  such 
person  applies  for  a  discharge,  then  until  the  question  of  such  dis- 
charge is  determined.""*  Moreover,  the  courts  of  bankruptcy  are  au- 
thorized to  "make  such  orders,  issue  such  process,  and  enter  such  judg- 
ments, in  addition  to  those  specifically  provided  for,  as  may  be  necessary 
for  the  enforcement  of  the  provisions  of  this  act."  "*  These  statutory 
provisions  amply  support  the  jurisdiction  of  a  court  of  bankruptcy  to 
stay  or  suspend  all  proceedings  in  the  state  courts,  founded  on  claims 
of  the  character  mentioned  (or,  without  reference  to  the  nature  of  the 
claim,  where  the  object  of  the  proceeding  is  to  withdraw  from  the 
custody  and  administration  of  the  bankruptcy  court  any  part  of  the 
assets  of  the  bankrupt),  either  then  pending  or  thereafter  commenced 
by  any  creditor  or  any  person  having  an  adverse  interest,  to  enforce 
his  rights,  or  to  obtain  redress  against  the  bankrupt  or  his  assets 
after  the  bankruptcy, — not,  indeed,  by  acting  on  the  courts,  over  which 
it  possesses  no  authority,  but  by  acting  on  the  parties  through  the  in- 
strumentality of  an  injunction  or  restraining  order,  upon  due  applica- 
tion made  by  the  bankrupt  or  his  trustee,  and  a  proper  case  being  laid 
before  the  court  for  such  interference.1'*  Thus,  for  instance,  where 
proceedings  supplementary  to  execution  against  the  bankrupt,  in  a 
state  court,  begun  within  four  months  before  the  commencement  of  pro- 
ceedings in  bankruptcy,  are  pending  at  the  time  of  the  adjudication 
therein,  the  court  of  bankruptcy  will,  by  injunction,  stay  all  further  pro- 
ceedings in  the  action  in  the  state  court."5 

A  court  of  bankruptcy  has  jurisdiction  to  stay  the  prosecution  of  an 
action  against  the  bankrupt  in  a  state  court,  on  a  debt_  from  which  his 
discharge  would  be  a  release,  pending  the  determination  of  the  question 
of  his  discharge,  although  the  action  was  begun  after  the  filing  of  the 
petition.  Although  the  act  of  Congress  explicitly  authorizes  such  a 
stay  only  in  cases  where  the  action  is  "pending  at  the  time  of  the  filing 

iti  Bankruptcy  Act  1888,  £  11.  Rnnkr.  Hep.  479;   In  re  Jackson,  9  Fed. 

us  Bankruptcy  Apt  1898,  |  2,  clause  15.  493;    In  re  Lady  Bryan  MIn.  Co.,  «  N. 

ii*  Ex  parte  Christy,  3  How.  292,  11  B.  It.  252,  Fed.  Cas.  No.  7,980;  In  re 
L.  Ed.  1503;  BoKer  v.  J.  B.  Levert  Co.,  Atkinson,  3  Pittsh.  423,  7  N.  B.  R.  143, 
237  Fed.  737,  150  C.  C.  A.  491;  Blake  v.  Fed.  Cas.  No.  606;  In  re  Citizens*  Sav. 
Francis- Valentine  Co.,  89  Fed.  691, 1  Am.  Bank,  9  N.  B.  R.  152,  Fed.  Cas.  No.  2,- 
Bankr.  Rep.  372;  Penny  v.  Taylor,  10  N.  735;  In  re  Duryea,  17  N.  B.  R.  495,  Fed. 
B.  R.  200,  Fed.  Cas.  No.  10,957;  In  re  Cas.  No.  4496;  Samson  v.  Burton,  5  Ben. 
Mallorv,  1  Sawy.  88,  6  N.  B.  It.  22,  Fed.  343,  5  N.  B.  R.  459,  Fed.  Cas.  No.  12,280; 
Cas.  No.  8,991;  Piatt  v.  Archer,  9  Fowler  v.  Dillon,  1  Hughes.  232,  12  X. 
BlatcM.  559,  6  N.  B.  R.  405.  Fed.  Cas.  B.  R.  308,  Fed.  Cas.  No.  5.000:  More- 
No.  11,213;  In  re  Schwartz,  14  Fed.  787;  house  v.  Giant  Powder  Co.,  206  Fed.  24. 
Southern  Lonn  4  Trust  Co.  v.  Benl>ow,  ">  In  re  Kletclika,  92  Fed.  901,  1  Am. 
96  Fed.  514,  3  Am.  Bankr.  Rep.  9;  In  re  Rankr.  Rep.  479;  In  re  Cefola  (D.  0.)  222 
Kimball.  97  Fed.  29,  3  Am.  Hankr.  Rep.  Fed.  171. 
161;   In  re  Kk'tchka,  92  Fed.  901,  1  Am. 
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of  tile  petition,"  yet  the  power  to  st%y  suits  thereafter  commenced  is 
essential  to  the  due  administration  of  the  law,  and  its  exercise  is  justi- 
fied by  the  consideration  that  the  creditor  could  gain  no  lawful  or  prop- 
er advantage  by  being  allowed  to  prosecute  such  a  suit  to  judgment.1" 
Nor  is  the  power  to  stay  pending  suits  confined  to  such  as  are  in  form 
against  the  bankrupt  himself.  It  may  be  exercised  in  proper  cases 
where  the  right  of  the  bankrupt  to  certain  property  is  involved  in  a 
suit  pending  in  a  state  court  between  two  parties  who  are  not  parties  to 
the  proceedings  in  bankruptcy,  at  least  where  the  trustee  cannot  ob- 
tain leave  to  intervene  in  such  suit.1" 

When  it  is  desired  to  obtain  an  injunction  from  the  court  of  bank- 
ruptcy to  restrain  creditors  from  levying  execution  on  property  of  the 
estate  or  otherwise  interfering  with  it,  or  from  proceeding  against  the 
bankrupt  in  the  state  court,  it  is  not  necessary  that  resort  should  be 
had  to  the  formal  and  plenary  proceedings  common  to  suits  in  equity 
in  the  federal  courts.  A  petition  stating  the  facts  and  praying  for  the 
order  or  relief  sought  for  will  be  sufficient.  Nor  need  notice  be  given 
of  the  application  for  an  injunction  unless  directed  by  the  court.  For 
similar  reasons,  any  party  who  desires  to  obtain  the  dissolution  of  an 
injunction  so  granted  may  apply  therefor  by  motion.1"  But  the  power 
to  enjoin  pending  suits  should  be  exercised  circumspectly,  and  only 
where  it  appears  to  be  necessary  for  the  conservation  of  the  rights  of 
parties  in  interest.  In  a  case  where  a  petition  in  involuntary  bank- 
ruptcy charged  that  certain  creditors  of  the  alleged  bankrupt  had  gained 
an  unlawful  preference  by  attachments  on  his  property,  and  had  pro- 
cured the  appointment  of  a  receiver  by  a  state  court,  who  had  sold  the 
property  and  held  the  proceeds,  and  prayed  for  an  injunction  against 
such  creditors  and  the  receiver,  forbidding  them  to  take  ppoceedings  in 
the  state  court  for  the  distribution  of  the  fund  so  held,  but  it  was  not 
shown  that  such  creditors  were  insolvent,  or  that,  for  any  other  reason, 
a  suit  against  them  by  the  trustee  in  bankruptcy,  subsequently  to  be 
appointed,  would  not  be  an  adequate  remedy  for  the  avoidance  of  the 

"*  In  re  Basch,  97  Fed.  761,  3  Am.  bankruptcy    court  is  not  aB   "appear- 

Bankr.  Rep.  235.  anw."     But  such    injunctions  may    be 

"i  Wilkinson  v.  Barnard,  9  Ben.  249.  issued  against  one  who  has  been  permit- 
Fed.  Cas.  No.  17,  669.  A  party  who  was  ted,  on  his  own  motion,  to  intervene  in 
denied  leave  to  intervene  In  a  bank-  the  bankruptcy  proceeding,  in  re  Ohio 
ruptcy  proceedings  but  who  on  various  Copper  Mining  Co.  (D.  C.)  241  Fed.  711, 
occasions  addressed  the  court,  did  not  39  Am.  Bankr.  Rep.  264. 
thereby  become  a  "party"  bo  as  to  an-  "*ln  re  Wallace,  Deady,  433,  2  N.  B. 
tborize  the  bankruptcy  court  to  restrain  R.  134,  Fed.  Cas.  No.  17,094;  F,r  parte 
him  from  taklug  proceedings  affecting  ("arlton,  5  Law  Rep.  120.  Fed.  Cas.  No. 
the  orders  or  decrees  of  the  bankruptcy  2,415.  Compare  In  re  Ogles,  93  Fed. 
court  in  other  courts,  since  the  casual  420,  1  Am.  Bnnkr.  Rep.  671. 
presence  of  a  litigant  or  attorney  in  the 
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alleged  preference  and  the  recovery  of  its  fruits,  it  was  intimated  that 
the  injunction  should  be  refused  and  the  parties  left  to  work  out  their 
rights  through  the  trustee  when  appointed.1" 

But  the  power  to  stay  actions  against  the  bankrupt,  by  injunction,  is 
vested  only  in  that  court  in  which  the  proceedings  in  bankruptcy  are 
pending.  A  federal  district  court  cannot  enjoin  proceedings  in  a  state 
court  on  the  ground  that  proceedings  in  bankruptcy  are  pending  in  some 
other  court  of  bankruptcy."'  Moreover,  this  species  of  control  over  the 
state  courts  can  be  exercised  only  in  connection  with  some  proceeding 
in  bankruptcy  and  in  aid  thereof.  Thus,  where  a  petition  in  bankruptcy 
was  filed  against  a  defendant,  and  an  injunction  was  issued  to  restrain 
a  plaintiff  from  prosecuting  a  garnishment  action  against  him  in  a 
state  court,  but  no  adjudication  of  bankruptcy  was  made  and  the  pro- 
ceedings for  that  purpose  were  abandoned,  it  was  thereafter  held  that 
the  injunction  was  not  a  bar  to  the  action  in  the  state  court.1*1 

It  should  also  be  remarked  that  the  court  of  bankruptcy  has  ample 
authority  to  protect  the  estate  of  the  bankrupt  and  keep  it  together, 
after  the  filing  of  the  petition  and  pending  the  appointment  of  a  trustee, 
or  until  the  latter  has  opportunity  to  take  possession,  by  enjoining  all 
persons  from  attempting  to  get  possession  of  particular  assets  by  levy 
of  execution  or  attachment,  or  from  selling  the  property  under  such 
writs  already  levied.1" 

§  30.  Rules  of  Practice. — The  thirtieth  section  of  the  Bankruptcy 
Act  of  1898  provides  that  "all  necessary  rules,  forms,  and  orders  as  to 
procedure  and  for  carrying  this  act  into  force  and  effect  shall  be  pre- 
scribed, and  may  be  amended  from  time  to  time,  by  the  Supreme  Court 
of  the  United  States."  That  court  has  performed  the  duty  thus  im- 
posed upon  ft,  and  promulgated  a  series  of  thirty-eight  "General  Orders 
in  Bankruptcy."  These  orders,  being  ordained  by  the  Supreme  Court  in 
pursuance  of  an  express  grant  of  authority,  are  of  binding  force.  They 
may  be  amended,  in  its  discretion,  by  the  same  court  which  enacted 
them,  or  they  might  be  superseded,  in  any  particular,  by  a  legislative 
amendment  of  the  statute  itself.  But  so  long  as  they  remain  in  force, 
they  possess  exactly  the  same  imperative  and  binding  effect  as  if  in- 
corporated in  the  statute,  provided,  of  course,  that  there  is  no  conflict 
between  the  statute  and  the  rule.    la  case  of  disagreement  or  incon- 

171  In  re  Ogles,  93  Fed.  426,  1  Am.  2  Ben.  493,  2  N.  B.  B,  3,  Fed.  Caa.  No. 

Bankr.  Bep.  671.  6,529. 

no  In  re  Richardson,  2  Ben.  517,  2  N.  »«»  Beekman    Lumber    Co.    v.    Acme 

B.  R.  202,  Fed.  Gas.  No.  11,774;    Mark-  Harvester  Co.,  215  Mo.  221,  114  8.  TV. 

son  v.  Heaney,  1  Dill.  497,  4  N.  B.  R.  1087. 

510,  Fed.  Caa.  No.  9,098;    In  re  Hlrsch,  "»  See  Infra,  fj  204-208, 
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sistency,  the  act  of  Congress  must  prevail  and  the  general  order  give 
way.1M 

As  to  the  authority  of  the  courts  of  bankruptcy  to  adopt  rules  of 
practice  for  bankruptcy  proceedings,  it  has  been  said  that  a  district 
court  has  no  power  to  make  general  rules  in  bankruptcy,  such  power 
being  vested  by  the  act  in  the  Supreme  Court  alone.1**  But  Rev.  Stat. 
U.  S.  §  918,'  provides  that  "the  several  circuit  and  district  courts  may 
from  time  to  time;  and  in  any  manner  not  inconsistent  with  any  law 
of  the  United  States,  or  with  any  rule  prescribed  by  the  Supreme  Court, 
make  rules  and  orders  directing  the  returning  of  writs  and  processes, 
the  filing  of  pleadings,  the  taking  of  rules,  the  entering  and  making  up  * 
of  judgments  by  default,  and  other  matters  in  vacation,  and  otherwise 
regulate  their  own  practice  as  may  be  necessary  or  convenient  for  the 
advancement  of  justice,  and  the  prevention  of  delays  in  proceedings." 
This  would  undoubtedly  confer  upon  the  district  courts  authority  to 
make  general  rules  of  practice  in  bankruptcy, — general,  in  the  sense  of 
being  applicable  to  all  cases  in  bankruptcy  instituted  in  such  courts, — 
subject  of  course  to  the  general  orders  prescribed  by  the  Supreme  Court 
and  not  inconsistent  with  any  provision  of  the  act  itself.  And  indica- 
tions of  such  an  authority  are  not  wanting  in  the  act  Thus,  section 
38  declares  that  the  referees  in  bankruptcy  are  to  perform  such  duties 
as  shall  be  prescribed  "by  rules  or  orders  of  the  courts  of  bankruptcy 
of  their  respective  districts."  It  is  the  evident  intention  of  this  section 
that  the  district  courts  should  regulate  the  jurisdiction  and  duties  of 
referees,  in  so  far  as  the  same  are  left  undefined  by  the  act  itself  and 
by  the  genera!  orders.1" 

As  to  the  forms  in  bankruptcy  promulgated  by  the  Supreme  Court 
with  the  direction  that  "the  several  forms  annexed  to  these  orders  shall 
be  observed  and  used,  With  such  alterations  as  may  be  necessary  to 
suit  the  circumstances  of  any  particular  case," 1M  they  are  commended 

»«Sabin    ▼.    Blaae-McFall    Co.,    223  "&  Under   the  Act  of  1887,    It   was 

Fed.    SOI,    139   C.    0.   A.    49,    35    Am.  held  that  the  proceedings  In  bankrupt- 

Bankr.  Rep.  179;    In  re  Jaffa  (T>.  C)  cy,  when  not  controlled  by  the  statute 

272  Fed.  899,  46  Am.  Bankr.  Rep.  714;  and   the  rules  of  the  Supreme  Court, 

In  re  Baker  ID.  G.)  96  Fed.  964,  8  Am.  must    be    prescribed    by     the    district 

Bankr.  Rep.  101 ;  In  re  Oerber,  186  Fed.  courts    sitting    In    bankruptcy.      In    re 

093, 108  O.  C.  A.  511,  26  Am.  Bankr.  Hep.  Kerosene  Oil  Co.,  3  Ben.  36,  Fed.  Cas. 

60S.     In  bankruptcy   cases  the  proceed-  No.   7,725.     A   rule  of  court   fixing   the 

inga  are  governed  by  the  equity  rules,  fees  in  case  of  reference  to  the  referee 

except  where  prescribed  by  the  statute,  as  a  special  master  cannot  be  changed 

In  re  Fosgate  (D-  C.)  268  Fed.  985,  45  nunc  pro  tunc  after  reference  so  as  to 

Am.  Bankr.  Rep.  596.    But  compare  In  allow  him  greater  fees.     In  re  Orowc 

re  Hughes  (C.  C.  A.)  262  Fed.  500.  Const.  Co.  (D.  C.)  253  Fed.  981,  42  Am. 

i"In  re  Kennedy.  7  N.  B.  R.  337,  Bankr.  Rep.  654. 

Fed.  Cas.  No.  7.699.  "•  General  Order  No.  38. 
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for  their  simplicity,  and  it  is  said  that  they  should  be  followed,  and  that 
there  should  be  no  unnecessary  departures  from  them  by  falling  into 
a  habit  of  using  the  more  costly,  prolix,  and  less  suitable  forms  of  spe- 
cial pleadings  and  procedure  used  in  chancery  cases.187  When  a  rule 
made  by  a  district  court  in  bankruptcy  is  found  to  be  in  conflict  with 
one  of  these  official  forms,  the  rule  is  void  and  must  give  way.1M 

§  31.  Practice  in  Bankruptcy. — It  is  directed  that  "in-  proceedings 
in  equity,  instituted  for  the  purpose  of  carrying  into  effect  the  provi- 
sions of  the  act,  or  for  enforcing  the  rights  and  remedies  given  by  it, 
the  rules  of  equity  practice  established  by  the  Supreme  Court  of  the 
United  States  shall  be  followed  as  nearly  as  may  be.  In  proceedings  at 
law,  instituted  for  the  same  purpose,  the  practice  and  procedure  in  cases 
at  law  shall  be  followed  as  nearly  as  may  be.  But  the  judge  may,  by 
special  order  in  any  case,  vary  the  time  allowed  for  return  of  process, 
for  appearance  and  pleading,  and  for  taking  testimony  and  publication, 
and  may  otherwise  modify  the  rules  for  the  preparation  of  any  particular 
case  so  as  to  facilitate  a  speedy  hearing."  "•  "A  review  of  the  bank- 
ruptcy law  as  a  whole,  and  of  the  general  orders  promulgated  under  and 
in  pursuance  of  it,  and  to  carry  its  provisions  into  effect,  will  show  that, 
ample  as  are  the  powers  vested  in  the  courts  and  in  the  judges  who  are 
to  administer  it,  these  powers  are  to  be  exercised,  so  far  as  may  be, 
and  when  no  special  provision  is  otherwise  made,  in  accordance  with 
settled  and  well-known  forms  of  judicial  procedure."1'*  But  state  laws 
regulating  practice  have  no  reference  to  proceedings  in  bankruptcy  and 
cannot  control  them.1"  The  proceeding  in  bankruptcy,  it  is  said,  is 
equivalent  to  a  general  creditors'  bill  in  chancery,  and  is  a  plenary  pro- 
ceeding, its  practice  being  prescribed  by  the  statute,  and  to  that  extent 
variant  from  the  chancery  practice  obtaining  in  creditors'  bills.  So  far 
as  not  varied  by  statute,  the  practice  should  be  the  same.  The  collat- 
eral proceedings  incident  to  and  arising  in  the  course  of  a  bankruptcy 
proceeding,  in  the  form  of  petitions  and  motions  nisi,  against  persons 
already  parties  to  the  bankruptcy  proceeding,  are  of  the  same  character 
as  like  collateral  proceedings  incident  to  and  arising  in  a  creditor's  bill 

'«  W.  A.  Gage  &  Co.  v.  Bell,  124  Fed.  risdfctlon  of  a  bankruptcy  court  to  grant 
"71,  10  Am.  Bankr.  Rep.  696.  an  Injunction  on  motion  to  vacate  Is  not 
"a  In  re  Johnson,  158  Fed.  342, 19  Am.  affected  by  the  fact  that  an  earlier  re- 
Bftnkr.  Rep.  814.  straining  order  was  made  without  no- 
is*  General  Order  No.  87,  tice.     Orinoco  Iron  Co.  v.  Metzel,  230 
ii">  In  re  Hunt,  2  N.  B.  R.  688,  Fed.  Fed.  40,  144  C.  C.  A.  338,  36  Am.  Bankr. 
Can.  No.  <yWl.    See  Fltts  v.  Custer  Slide  Rep.  247. 

Mining  4  Development.  Co.  <C.  C.  A.l  266  "»  In   re  Baudoufne,   96   Fed.   036,   3 

Fed.  804,  46  Am.  Bankr.  Rep.  101.    Ju  Am.  Bankr.  Rep.  55. 
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in  chancery,  and  are  summary  only  where  they  would  be  so  in  a  cred- 
itor's bill,  except  where  allowed  by  the  statute.18*  Also  it  is  provided 
that  the  statutory  jurisdiction  of  the  courts  of  bankruptcy  may  be  exer- 
cised "in  vacation  in  chambers  and  during  their  respective  terms."  The 
effect  of  this  clause  is  that  there  are  no  separate  "terms"  of  a  court  of 
bankruptcy,  and  consequently  the  general  rule  that  a  court  has  no 
power  to  set  aside  or  modify  its  judgments  or  decrees  after  the  term 
at  which  they  were  rendered  does  not  apply  to  orders  and  decrees  in  a 
bankruptcy  proceeding.'*8  On  the  contrary  the  courts  of  bankruptcy 
are  always  open  for  the  transaction  of  bankruptcy,  business,  and  may 
at  any  time  hear  petitions  and  motions  in  bankruptcy  proceedings 
proper.  In  fact,  a  proceeding  in  bankruptcy,  from  the  filing  of  the  peti- 
tion until  the  final  settlement  of  the  estate,  is  but  one  suit ;  and  the  dis- 
trict court,  for  all  purposes  of  its  bankruptcy  jurisdiction,  is  always 
open.  Therefore  proceedings  in  any  pending  suit  are  at  all  times  open 
for  re-examination  upon  proper  application  being  made,  and  any  order 
made  in  the  progress  of  a  cause  may  be  subsequently  set  aside  or  modi- 
fied upon  cause  shown,  provided  rights  have  not  become  vested  under 
it  which  would  be  disturbed  by  such  action.1'*  For  the  same  reason, 
it  is  not  necessary  for  the  clerk  of  a  district  court  to  make  an  entry 
showing  the  opening  and  closing  of  the  court  on  days  when  he  enters 
proceedings  in  bankruptcy  cases.1*8 

§  32.  Powers  and  Authority  of  Judge. — It  is  provided  by  the  bank- 
ruptcy act  that  the  Vord  "judge,"  as  used  in  the  statute,  "shall  mean  a 
judge  of  a  court  of  bankruptcy,  not  including  the  referee."  1**  And  va- 
rious specific  duties  are  imposed  by  the  act  upon  the  judge,  exclusive  of 
the  referee,  such  as  appointing  referees,  making  adjudications  or  dis- 
missing petitions  therefor,  and  hearing  applications  for  discharge.  And 
it  has  been  held  that  where  there  are  two  judges  in  the  same  district, 
either  may  hold  a  court  of  bankruptcy  and  perform  all  the  duties  there- 
of, at  the  same  place  or  a  different  place  within  the  district,  while  the 
other  judge  is  also  holding  a  court  of  bankruptcy."'    But  the  new  Judi- 

im  In  re  Anderson.  23  Fed.  482.  Fed.  Cas.  No.  1,708;   In  re  Peabody,  16 

i»»  In  re  Burr  Mtg.  &  Supply  Co.,  217  X.  B.  R.  243,  Fed.  Cas'.  No.  10,886.    And 

Fed.  16,  133  C.  C.  A.  126;  In  re  Roches-  nee  Hunie  v.  Myers,  242  Fed.  827,  155 

ter   Sanitarium   &   Baths   Co..   222   Fed.  C.  C.  A.  415,  38  Am.  Bankr.  Bep.  401. 

22,  137  C.  C.  A.  560,  34  Am.  Bankr.  Rep.  i"  Keatley  v.   United   States,  48  Ct. 

355:    In  re  Barker  Piano  Co.,  233  Fed.  CI.  36. 

522,  147  C.  C.  A.  408.  37  Am.  Bankr.  Rep.  "«  Bankruptcy  Act  1808, j 1,  clause  16. 

271.  ""■  Ex  parte  Steele,  162  Fed.  604,  20 

•  •*  Sandusky  v.  First  Nat.  Bank,  23  Am.  Bankr.  Rep.  575.    But  compare  Ex 

Wall.  289, 12  N.  B.  B.  176,  23  L.  Ed.  155 ;  parte  Steele,  161  Fed.  886,  20  Am.  Bankr. 

Boutwell  v.  Ailderdice,  2  Hughes,  121,  Rep.  446. 
Elk.Rkr.(.'!d  Ed.}— 6 
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cial  Code  provides  (§  23)  that,  "in  districts  having  more  than  one  dis- 
trict judge,  the  judges  may  agree  upon  the  division  of  business  and  as- 
signment of  cases  for  trial  in  said  district ;  but  in  case  they  do  not  so 
agree,  the  senior  circuit  judge  of  the  circuit  in  which  the  district  lies 
shall  make  all  necessary  orders  for  the  division  of  business  and  the  as- 
signment of  cases  for  trial  in  said  district." 

A  judge  who  was  a  creditor  of  the  bankrupt  at  the  time  of  his  fail- 
ure, but  who  has*  since  sold  and  assigned  his  claim,  and  has  taken  no 
part  in  the  proceedings  other  than  to  prove  such  claim,  is  not  thereby 
disqualified  from  sitting  m  the  bankruptcy  case,  although  the  motive  on 
the  part  of  the  purchaser  of  the  claim  may  have  been  to  remove  the  dis- 
qualification and  enable  the  particular  judge  to  act.tM 

§  33.  Priority  of  Petitions  and  Transfer  of  Causes. — If  two  or  more 
petitions  in  involuntary  bankruptcy  are  filed  against  the  same  debtor  in 
the  same  court  of  bankruptcy,  and  he  appears  and  defends  against  them, 
that  petition  is  to  be  first  tried  which  alleges  the  commission  of  the 
earliest  act  of  bankruptcy.  If  the  several  acts  of  bankruptcy  are  alleged 
in  the  different  petitions  to  have  been  committed  on  the  same  day,  the 
petitions  may  be  consolidated.  If  an  adjudication  is  made  on  either  pe- 
tition, it  shall  not  be  necessary  to  proceed  to  a  hearing  upon  the  remain- 
ing petitions,  unless  proceedings  are  taken  by  the  debtor  for  the  pur- 
pose of  causing  the  adjudication  to  be  annulled  or  vacated. *•■  A  similar 
rule  obtains  in  the  case  of  two  or  more  voluntary  petitions  by  the  same 
debtor.  If  a  bankrupt  files  two  petitions  setting  forth  the  same  debts, 
and  the  first  is  still  pending,  proceedings  under  the  second  will  be 
stayed.*'0  The  Act  of  Congress  also  provides  that,  if  two  or  more  invol- 
untary petitions  are  filed  against  the  same  debtor  (or  against  different 
members  of  a  partnership)  in  different  courts  of  bankruptcy,  each  of 
which  has  jurisdiction,  "the  cases  shall  be  transferred  by  order  of  the 
courts  relinquishing  jurisdiction,  to  and  be  consolidated  by  the  one  of 
such  courts  which  can  proceed  with  the  same  for  the  greatest  con- 
venience of  parties  in  interest." IW  And  another  clause  gives  to  the 
courts  of  bankruptcy  jurisdiction  to  "transfer  cases  to  other  courts  of 
bankruptcy." ,M  The  general  order  framed  by  the  Supreme  Court 
for  carrying  these  provisions  into  effect  directs  that,  "in  case  two  or 
more  petitions  shall  be  filed  against  the  same  individual  in  different  dis- 

i"  In  re  Slrae.  2  Sawy.  320,  7  N.  B.  B.  ">"  In  re  Wielarskl,  4  Ben.  468,  4  N.  B. 
407,  red.  Can  No.  12,860.  B.  390.  Fed.  Cas.  No.  17,619. 

>"  General     Order     in     Bankruptcy.         ""  Bankruptcy  Act  1898.  ]  32. 
No.  7.  "-'•"  Bankruptcy  Act  1808,  |  2,  clause 

10. 
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tricts,  the  first  hearing  shall  be  had  in  the  district  in  which  the  debtor 
has  his  domicile  *  *  *  and  in  case  of  two  or  more  petitions  against 
the  same  partnership  in  different  courts,  each  having  jurisdiction  over 
the  case,  the  petition  first  filed  shall  be  first  heard  *  *  *  and  in 
either  case  the  proceedings  upon  the  other  petition  may  be  stayed  until 
an  adjudication  is  made  upon  the  petition  first  heard;  and  the  court 
which  makes  the  first  adjudication  of  bankruptcy  shall  retain  jurisdic- 
tion over  all  proceedings  therein  until  the  same  shall  be  closed.  *  *  * 
But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is  for  the 
greatest  convenience  of  parties  in  interest  that  another  of  said  courts 
should  proceed  with  the  cases,  order  them  to  be  transferred  to  that 
court."  *M  Although  both  the  statute  and  the  general  order  speak  of 
petitions  filed  "against"  the  same  debtor,  thus  implying  that  they  relate 
only  to  compulsory  proceedings,  yet  it  is  held,  by  analogy,  that  the  pro- 
visions just  quoted  are  equally  applicable  to  a  case  where  an  involuntary 
petition  is  presented  in  one  district  and  the  debtor's  own  voluntary  peti- 
tion in  another.***  Under  the  act  of  1867,  it  was  generally  held  that, 
where  petitions  for  adjudication  were  filed  in  two  of  more  district 
courts,  each  having  jurisdiction,  the  court  in  which  the  petition  is  first 
filed  ought  to  be  accorded  exclusive  jurisdiction  over  the  case.**8  And 
some  of  the  decisions  under  the  present  statute  rule  that  priority  of 
jurisdiction  is  determined  by  the  date  of  the  filing  of  the  petition,  rath- 
er than  by  the  date  of  the  adjudication.*8"  But  it  will  be  observed  that 
the  general  order  apparently  restricts  this  rule  to  petitions  against  a 
partnership,  and  directs  that,  in  the  case  of  an  individual,  the  first  hear- 
ing shall  be  had  in  the  district  where  the  debtor  has  his  domicile,  with- 
out regard  to  actual  priority  as  between  the  petitions. 

As  to  the  provision  of  the  general  order  that  jurisdiction  shall  be 
retained  by  the  court  which  makes  the  "first  adjudication,"  the  adjudi- 
cation referred  to  must  have  been  made  in  accordance  with  the  other 
provision  of  the  order  as  to  the  place  of  first  hearing.  Hence  creditors, 
by  filing  a  second  petition  against  an  individual  in  another  district,  and 
obtaining  a  first  hearing  and  adjudication  thereon,  cannot  thereby  oust 
the  jurisdiction  of  the  court  in  the  district  of  the  bankrupt's  domicile, 

««  General  Order  In  Bankruptcy,  No.  Brown,  19  N.  B.  B,  270,  Fed.  Cas.  No. 

6.  See  Fogarty  v.  Oerrlty,  1  Sawy.  233,  1,982. 

4  N.  B.  B.  450,  Fed.  Cas.  No.  4,895.  »°«  In  re  Elmlra  Steel  Co.;  109  Fed. 

*««  In  re  Waxelbaum,  98  Fed.  589,  8  456,  5  Am.  Bankr.  Rep.  484;    In  re  Ty- 

Am.  Bankr.  Bep.  392.  bo  Mining  ft  Reduction  Co.,  132  Fed.  697, 

*«»  In  re  Boston,  H.  ft  E.  R.  Co.,  9,  13  Am.  Bankr.  Rep.  62;    In  re  Conti- 

Blatehf.  409,  6  N.  B.  R.  222,  Fed.  Cas.  nental  Coal  Corp-,  238  Fed.  113,  151  C.  C. 

No.  1,678 ;  In  re  Leland,  5  Ben.  166.  5  N.  A.  189,  SS  Am.  Bankr.  Rep.  1CS. 
B.  R.  222,  Fed.  Cas.  No.  8,228;    In  re 
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in  which  a  petition  had  been  first  filed  by  other  creditors.**7  Where  two 
petitions  have  been  filed  against  the  same  person,  one  in  the  district 
in  which  he  has  resided  for  the  greater  portion  of  the  preceding  six 
months,  and  the  other  in  a  district  to  which  he  has  recently  removed 
and  established  his  residence  there,  the  former  is  the  "district  of  his 
domicile,"  within  the  meaning  of  the  general  order.**8  It  is  also  held 
that  the  word  "individual"  is  used  in  the  order  in  the  sense  of  a  single 
person,  and  as  a  corporation  is  a  person  under  the  statute,  so  it  is  also 
an  individual  under  the  order.***  And  where  two  petitions  are  filed 
against  a  corporation,  one  in  the  state  by  which  it  was  incorporated, 
and  one  in  a  district  in  which  it  does  business,  the  first  hearing  should 
be  had  at  the  former  place,  as  that  is  the  place  of  its  domicile,  and  pro- 
ceedings in  the  other  court  will  be  stayed  to  await  such  hearing  and  the 
decision  thereon.11*  In  case  there  is  substantial  doubt  as,  to  the  domicile 
or  place  of  residence  of  a  debtor,  against  whom  petitions  are  filed  in 
different  districts,  the  court  having  jurisdiction  of  the  petition  earliest 
in  date  should  be  allowed  to  hear  and  determine  the  question  of  juris- 
diction as  depending  on  domicile,  and  the  other  court,  without  dismiss- 
ing the  petition  before  it,  will  stay  proceedings  thereon  to  await  the 
result.*1' 

The  provision  of  the  statute  which  allows  the  transfer  of  causes  to 
the  court  which  can  proceed  therein  with  the  greatest  convenience  to 
the  parties  in  interest  is  of  great  importance.  And  the  provision  of  the 
general  order,  that  the  court  which  makes  the  first  adjudication  shall 
"retain  jurisdiction  over  all  proceedings,"  is  of  course  to  be  taken  sub- 
ject to  the  direction  of  the  statute.*'5  This  provision  is  not  to  be  read 
as  narrowly  restricted  to  the  bankruptcy  of  single  debtors,  but  it  ap- 
plies equally  to  cases  where  different  petitions  are  filed  against  a  part- 
nership.*'*   The  "parties  in  interest"  whose  convenience  is  to  be  con- 

ior  in  re  Elmlra  Steel  Co.,  109  Fed.  the  earlier  filing  of  an  Involuntary  petl- 

456,  5  Am.  Bankr.  Hep.  484.    But  coin-  tion  In  another  district,  in  which  it  was 

IHire  In  re  Vanoscope  Co.,  233  Fed.  53,  claimed  to  have  a  place  of  business.    In 

147  C.  C.  A.  123,  38  Am.  Bankr.  Rep.  re  R.  H.  Pennington  4  Co.  (D.  C.)  228 

778.  Fed.  388,  35  Am.  Baukr.  Rep.  832. 

iob  In   re   Isaacson,   161   Fed.   773.   20  ="  In   re  Waxelhaum.  98  Fed.  589,  3 

Am.  Bankr.  Rep.  430.  Am.  Bankr.  Rep.  392. 

at"  In  re  United  Button  Co..  137  Fed.  an  In   re  Isaacson    (D.   C>   101   Fed. 

668,  13  Am.    Bankr.    Rep.  454;    In   re  779,  20  Am.  Bnnkr.  Rep.  430.    The  ques- 

Globe  Sec,  Co.,  132  Fed.  700.  tion  of  the  convenience  of  the  parties 

■"«  In  re  Globe  Sec.  Co.,  132  Fed.  709;  should  be  determined  by  the  court  bav- 
in re  United  Button  Co.,  132  Fed.  378,  injr  preferred  Jurisdiction.  In  re  New 
12  Am.  Bankr.  Rep.  761.  A  court  of  Era  Novelty  Co.  (II.  C.)  241  Fed.  298,  39 
bankruptcy  may  rightly  take  Jurlsdle-  Am.  Bankr.  Rep.  80. 
tion  of  n  voluntary  proceeding  by  a  cor-  ="  In  re  Sears  (P.  C.)  112  Fed.  58,  7 
juration  having  its  domicile  and  real-  Am.  Bankr.  Rep.  279. 
dence    In    the    district,    notwithstanding 
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suited,  are  not  limited  to  unsecured  creditors  of  the  bankrupt,  but  the 
term  is  intended  to  include  all  persons  whose  pecuniary  interests  may 
be  directly  affected  by  the  bankruptcy  proceedings.*1*  The  burden  of 
proof,  however,  as  to  the  place  where  the  proceedings  will  be  most  con- 
venient for  parties  in  interest  rests  upon  those  who  ask  for  a  transfer, 
And  where  the  applicants  are  a  minority  of  the  creditors,  and  represent 
only  a  small  part  of  the  indebtedness,  a  transfer  will  not  be  warranted 
by  the  single  fact  that  the  greater  part  or  all  of  the  bankrupt's  property 
is  in  the  other  district,  as  the  court  has  power  to  order  its  sale  there  if 
deemed  best.*IB  So  a  transfer  will  not  be  ordered  where  the  request 
therefor  is  presented  by  creditors  who  have  received  preferences  which 
they  do  not  offer  to  surrender,  and  it  is  doubtful  whether  the  transfer 
will  be  for  the  greater  convenience  of  the  creditors  who  have  not  been 
preferred.*1*  Proximity  of  the  place  of  business  of  a  bankrupt  to  the 
court  entertaining  proceedings  in  bankruptcy,  and  proximity  of  a  ma- 
jority of  the  bankrupt's  creditors  in  number  or  amount  of  claims,  is  per- 
suasive, but  not  conclusive,  in  determining  the  court  which  shall  assume 
final  jurisdiction.*"  Thus,  where  a  petition  in  involuntary  bankruptcy 
against  a  debtor  was  filed  in  Georgia,  and,  pending  a  hearing  thereon, 
he  filed  his  voluntary  petition  in  New  York,  alleging  that  he  was  a  resi- 
dent of  the  latter  state,  but  it  appeared  that  he  had  formerly  been  enT 
gaged  in  business  in  Georgia,  that  the  debts  to  be  affected  were  all  con- 
tracted there,  that  his  present  business  was  as  an  agent  or  employe  of 
the  corporation  which  succeeded  his  former  firm,  that  he  was  accus- 
tomed to  spend  a  part  of  his  time  in  Georgia,  and  that  his  creditors  de- 
sired that  the  bankruptcy  proceedings  should  be  conducted  in  the  lat- 
ter state,  it  was  held  that  it  would  be  for  the  "greatest  convenience  of 

='«  In  re  United  Button  Co.  (D.  C.)  gages  on  the  bulk  of  Its  assets,  it  was 
137  Fed.  668.  The  term  "parties  In  In-  held  that  the  proceedings  would  not  be 
terest"  Includes  not  only  general  cred-  transferred  to  the  federal  court  in  an- 
Itors,  but  also  prior  and  secured  cred-  other  state,  where  an  Involuntary  petl- 
ltors,  and  also  the  bankrupt  and  every  tlon  In  bankruptcy  was  pending  against 
other  party  whose  pecuniary  Interest  it,  although  a  majority  In  amount  and 
is  affected  by  the  proceedings,  and  the  number  of  Its  general  creditors  lived 
"greatest  convenience"  depends  on  all  the  there,  and  also  the  majority  of  stock- 
circumstances-—  proximity  of  creditors  holders  and  many  witnesses  as  to  claims, 
of  every  kind  to  the  court,  proximity  to  In  re  Devonian  Mineral  Spring  Co.  (D. 
the  court  of  bankrupts  and  witnesses  C.)  272  Fed.  527,  47  Am.  Bankr.  Rep.  82. 
necessary  to  proper  administration,  the  *«  In  re  Tybo  Mining  &  Reduction  Co. 
location  of  the  assets,  etc.  And  where,  (D.  C.>  132  Fed.  978,  13  Am.  Bankr.  Rep. 
In  the  district  of  voluntary  adjudication,  68. 

there  were  practically  nil  the  assets  of         ««In  re  Rears  <D.  C.)  112  Fed.  68,  7 

the    bankrupt    corporation,    its    official  Am.  Bankr.  Rep.  279. 
headquarters,  Its  books  mid  records,  and  "' In   re  United  Button  Co.  (D.  O.) 

there  was  pending  in  the  state  court  in  137  Fed.  60S,  13  Am.  Bankr.  Rep.  454. 
such  district  an  action  to  foreclose  mort 
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the  parties  in  interest"  that  the  court  in  Georgia  should  proceed  with- 
the  case."» 

Relationship  between  the  bankrupt  and  the  deputy  clerk  of  the  dis- 
trict court  in  whose  office  the  petition  was-  filed  will  be  cause  for  trans- 
ferring the  case  to  another  seat  of  the  court  in  the  same  district  and  divi- 
sion and  ordering  the  record  to  be  filed  and  docketed  in  the  office  of  the 
clerk  of  the  court  at  the  latter  place."' 

">  In  re  Waxelbaum,  98  Fed.  589,  3  Metals  Co.,  133  Fed.  84,  12  Am.  Bankr. 

Am.  Bankr.  Rep.  392.    And  see  further  Rep.  770;   In  re  Okmulgee  Producing  ft 

as  to  considerations  affecting  question  of  Refining  Co.   (D.  C.)  265  Fed.  736,  45 

"greatest  convenience,"  In  re  Southwest-  Am.  Bankr.  Rep.  631. 

em  Bridge  ft  Iron  Co.,  133  Fed.  668,  13  ««  Bray  v.  Cobb,  91  Fed.  102,  1  Am. 

Am.  Bankr.  Rep.  304;    In  re  General  Bankr.  Rep.  163. 
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§  34.  Statutory  Provisions.— The  Bankruptcy  Act  of  1898  provides 
(§  24a)  that  "the  Supreme  Court  of  the  United  States,  the  circuit  courts 
of  appeals  of  the  United  States,  and  the  supreme  courts  of  the  terri- 
tories" shall  have  "appellate  jurisdiction  of  controversies  arising  in 
bankruptcy  proceedings  from  the  courts  of.  bankruptcy  from  which 
they  have  appellate  jurisdiction  in  other  cases,"  and  "the  Supreme  Court 
of  the  United  States  shall  exercise  a  like  jurisdiction  from  courts  of 
bankruptcy  not  within  any  organized  circuit  of  the  United  States  and 
from  the  supreme  court  of  the  District  of  Columbia."  This  jurisdic- 
tion may  be  exercised  "in  vacation  in  chambers  and  during  their  re- 
spective terms  as  now  or  as  they  may  be  hereafter  held."  The  next 
clause  of  the  same  section,  marking  a  sharp  distinction  between  appel- 
late and  revisory  jurisdiction,  and  conferring  the  latter  only  upon  the 
circuit  courts  of  appeals,  provides  that  those  courts  "shall  have  juris- 
diction in  equity,  either  interlocutory  or  final,  to  superintend  and  re- 
vise in  matter  of  law  the  proceedings  of  the  several  inferior  courts  of 
bankruptcy  within  their  jurisdiction.    Such  power  shall  be  exercised  on 
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due  notice  and  petition  by  any  party  aggrieved."  Specifically  as  to 
appeals,  the  act  provides  (§  25)  that  "appeals,  as  in  equity  cases,  may 
be  taken  in  bankruptcy  proceedings  from  the  courts  of  bankruptcy  to 
the  circuit  court  of  appeals  of  the  United  States,  and  to  the  supreme 
court  of  the  territories,  in  the  following  cases,  to  wit,  (1)  from  a  judg- 
ment adjudging  or  refusing  to  adjudge  the  defendant  a  bankrupt;  (2) 
from  a  judgment  granting  or  denying  a  discharge;  and  (3)  from  a 
judgment  allowing  or  rejecting  a  debt  or  claim  of  five  hundred  dollars 
or  over."  Out  of  the  three  specific  cases  thus  enumerated,  in  which  the 
review  may  be  had  on  an  appeal  proper,  only  one  admits  of  being 
carried  up  to  the  Supreme  Court.  For  the  act  provides  {§  25b)  that 
"from  any  final  decision  of  a  court  of  appeals,  allowing  or  rejecting 
a  claim  under  this  act,  an  appeal  may  be  had,  under  such  rules  and 
within  such  time  as  may  be  prescribed  by  the  Supreme  Court  of  the 
United  States,  in  the  following  cases  and  no  other:  (1)  Where  the 
amount  in  controversy  exceeds  the  sum  of  two  thousand  dollars,  and 
the  question  involved  is  one  which  might  have  been  taken  on  appeal 
or  writ  of  error  from  the  highest  court  of  a  state  to  the  Supreme  Court 
of  the  United  States ;  or  (2)  where  some  justice  of  the  Supreme  Court 
of  the  United  States  shall  certify  that  in  his  opinion  the  determination 
of  the  question  or  questions  involved  in  the  allowance  or  rejection  of 
such  claim  is  essential  to,a  uniform  construction  of  this  act  throughout 
the  United  States."  But  another  statute,  not  repealed  by  the  Bank- 
ruptcy Act  provides  that  "appeals  and  writs  of  error  may  be  taken 
from  the  district  courts,  including  the  United  States  district  court  for 
Hawaii,  direct  to  the  Supreme  Court  in  the  following  cases :  In  any 
case  in  which  the  jurisdiction  of  the  court  is  in  issue,  in  which  case 
the  question  of  jurisdiction  alone  shall  be  certified  to  the  Supreme  Court 
from  the  court  below  for  decision ;  *  *  *  in  any  case  that  involves 
the  construction  or  application  of  the  Constitution  of  the  United  States ; 
in  any  case  in  which  the  constitutionality  of  any  law  of  the  United 
States,  or  the  validity  or  construction  of  any  treaty  made  under  its 
authority  is  drawn  in  question;  and  in  any  case  in  which*  the  constitu- 
tion or  law  of  a  state  is  claimed  to  be  in  contravention  of  the  Consti- 
tution of  the  United  States." '  It  is  also  provided  by  the  Bankruptcy 
Act  (§  25d)  that  "controversies  may  be  certified  to  the  Supreme  Court 
of  the  United  States  from  other  courts  of  the  United  States,  and  the 
former  court  may  exercise  jurisdiction  thereof  and  issue  writs  of  cer- 
tiorari pursuant  to  the  provisions  of  the  United  States  laws  now  in 

i  Federal  Judicial  Code  1911,  f  23S. 
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force  or  such  as  may  be  hereafter  enacted."  *  As  to  the  general  appel- 
late jurisdiction  of  the  circuit  courts  of  appeals,  which  may  be  some- 
times invoked  in  regard  to  controversies  which  originate  in  a  court  of 
bankruptcy,  it  is  provided  that  "the  circuit  courts  of  appeals  shall  exer- 
cise appellate  jurisdiction  to  review  by  appeal  or  writ  of  error  final  de- 
cisions in  the  district  courts,  including  the  United  States  district  court 
for  Hawaii,  in  all  cases  other  than  those  in  which  appeals  and  writs  of 
error  may  be  taken  direct  to  the  Supreme  Court."  * 

§  35.  Jurisdiction  of  United  State*  Supreme  Court.— The  Bankrupt- 
cy Act  of  1898,  recognizing  the  policy  and  purpose  of  the  act  creating 
the  circuit  courts  of  appeals,  has  restricted  the  appellate  jurisdiction  of 
the  Supreme  Court  of  the  United  States,  in  bankruptcy  matters,  within 
very  narrow  limits.  In  the  first  place,  that  court  is  made  the  proper 
forum  for  appeals,  in  controversies  arising  in  bankruptcy  proceedings, 
"from  courts  of  bankruptcy  not  within  any  organized  circuit  of  the 
United  States."  *  The  obvious  reason  is  that,  in""such  a  case,  there  is 
no  circuit  court  of  appeals  in  which  a  review  could  properly  be  sought. 
Under  this  provision,  an  appeal  may  be  taken  directly  to  the  Supreme 
Court  from  the  United  States  district  court  for  Porto  Rico.0  But  it 
should  be  noted  that  this  appellate  jurisdiction  is  restricted  to  "contro- 
versies" arising  in  the  course  of  a  proceeding  in  bankruptcy,  as  dis- 


:  For  tbe  general  rale  on  this  point, 
see  Federal  Judicial  Code  1911,  if  239. 
240,  where  It  la  provided :  "In  nny  case 
within  its  appellate  Jurisdiction  as  de- 
fined in  section  128,  the  circuit  court  of 
appeals  at  any  time  may  certify  to  the 
Supreme  Court  of  the  United  States  any 
questions  or  propositions  of  law  con- 
cerning which  It  desires  the  instruction 
of  that  court  for  Us  proper  decision; 
and  thereupon  the  -Supreme  Court  ma; 
either  give  it  instruction  on  the  ques- 
tions and  propositions  certified  to  It, 
which  shall  be  binding  upon  the  circuit 
court  of  appeals  in  such  case,  or  it  may 
require  that  the  whole  record  and  cause 
be  sent  up  to  It  for  Its  consideration. 
and  thereupon  shall  decide  the  whole 
matter  in  controversy  In  the  same  man- 
ner as  it  It  had  been  brought  there  for 
review  by  writ  of  error  or  appeal.  In 
any  case,  civil  or  criminal.  In  which  the 
Judgment  of  the  circuit  court  of  appeals 
Is  made  final  by  tbe  provisions  of  this 
title,  It  shall  be  competent  for  the  Su- 
preme Court  to  require,  by  certiorari  or 
otherwise,  upon  the  petition  of  any  party 
thereto,  any  such  case  to  be  certified  to 


the  Supreme  Court  for  its  review  and 
determination,  with  the  same  power  and 
authority  in  tbe  case  as  if  it  had  been 
carried  by  appeal  or  writ  of  error  to' the 
Supreme  Court" 

a  Federal  Judicial  Code  1911,  (  128. 
Tliene  statutory  provisions  are  exclusive. 
A  federal  District  Court  will  not  en- 
tertain a  bill  In  equity  to  adjudicate  any 
matter  or  review  any  proceeding  in  the 
course  of  administration  in  a  bankrupt- 
cy court,  since  the  Jurisdiction  of  the 
latter  Is  exclusive.  Gibbons  v.  Dexter 
Ilorton  Trust  4  Savings  Bank  (D.  C.)  225 
Fed.  424,  35  Am.  Bankr.  Rep.  632. 

*  Bankruptcy  Act  1898.  g  24a.  Under 
the  act  of  1841,  It  was  held  that  no  ap- 
peal would  lie,  In  a  bankruptcy  case,  to 
the  Supreme  Court  of  the  i'nlted  States 
from  a  district  court,  although  held  In  a 
district  where  no  circuit  court  was  es- 
tablished by  law.  Crawford  v.  Points, 
13  How.  11,  14  L.  Ed.  29. 

•  Tefft  v.  Munssrl,  222  U.  a.  114,  32 
Sup.  Ct.  67.  56  I..  Ed.  118.  27  Am.  Bankr. 
Rep.  338.  And  see  Munsuri  v.  Flicker, 
222  l\  S.  121,  32  Sup.  Ct.  70,  56  L.  Ed. 
121,  27  Am.  Bankr.  Rep.  344. 
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tinguished  from  steps  taken  in  the  ordinary  course  of  the  bankruptcy 
proceeding.  A  ruling  of  the  lower  court  allowing  or  rejecting  a  claim 
against  the  bankrupt's  estate  is  not  such  a  "controversy;"  it  is  a  "pro- 
ceeding in  bankruptcy,"  and  therefore  is  not  appealable*  The  Supreme 
Court  is  also  invested  with  appellate  jurisdiction,  under  like  restric- 
tions, over  the  supreme  court  of  the  District  of  Columbia.' 

In  the  next  place,  the  bankruptcy  statute  does  not  repeal  the  fifth 
section  of  the  act  of  1891,  by  which  it  is  enacted  that  appeals  or  writs 
of  error  may  be  taken  from  a  district  court  direct  to  the  Supreme-  Court 
"in  any,  case  in  which  the  jurisdiction  of  the  court  is  in  issue,  in  any 
case  that  involves  the  construction  or  application  of  the  Constitution 
of  the  United  States,  in  any  case  in  which  the  constitutionality  of  any 
law  of  the  United  States  is  drawn  in  question,  and  in  any  case  in  which 
the  constitution  or  law  of  a  state  is  claimed  to  be  in  contravention  of 
the  Constitution  of  the  United  States."  *  Under  this  provision,  the  cir- 
cuit courts  of  appeals  have  decided  that  they  have  no  jurisdiction  of  a 
writ  of  error  from  the  district  court  when  the  jurisdiction  of  that  court 
is  in  question  for  review.'  And  the  fact  that  the  ruling  of  the  district 
court,  involving  a  question  of  jurisdiction,  has  been  affirmed  by  the 
circuit  court  of  appeals  on-a  petition  for  revision,  will  not  preclude  a 
writ  of  error  from  the  Supreme  Court  to  the  district  court  to  review  the 
final  decision  in  the  case.1*  But  it  is  essential  that  the  jurisdiction  of 
the  inferior  court  should  be  actually  and  necessarily  in  issue.  Thus, 
the  question  whether  the  petition  in  a  case  of  involuntary  bankruptcy 
alleges  an  act  of  bankruptcy  does  not  go  to  the  jurisdiction  of  the  court, 
and  therefore  the  decision  is  reviewable  by  the  circuit  court  of  appeals 

s  Tefft  v.   Munsuri,  222  U.   S.  114,  32  proceedings,  within  the  provision  for  ap- 

Sup.  CL  67,  56  L.  Ed.  118,  27  Am.  Bankr.  pellate   Jurisdiction   over   the   Supreme 

Rep.  338.    And  see  Munsuri  v.  Fricker,  Court    of    the    District   of    Columbia. 

222  U.  S.  121,  32  Sup.  Ct.  70,  56  L.  Ed.  Swift  ft  Co.  v.  Hoover.  242  U.  S.  107,  37 

121,  27  Am.  Bankr.  Hep.  344.  Sup.  Ct.  56,  61  L,  Ed.  175,  36  Am.  Bankr. 

i  Bankruptcy  Act  1898,   J  24a.     The  Bep.  429. 

ST   ^ie«°b1^ined«,m(,eriiw  SVo  *Act  <*»*  Mar<*  3.  MM.  26  Stat, 

ofr'    ™    5E     ™. SOD,(  ,          '■  4    '  ■*  I  «:  Federftl  JudicW  Code  UU.  | 

20  L.   Ed.  748.     This  provision  appears  238 
to  ignore  the  Court  of  Appeals  of  the 

District  of  Columbia,  which    otherwise  B  In  ™  Abbey  Prees,  134  Fed.  61,  67 

has  appellate  Jurisdiction  over  the  Su-  °-   c-  A-  181>  13  Anj-  Bankr.  Rep.  11: 

preme  Court  of  the  District.    But  it  can-  "United   States  v.   Sutton,  47  Fed.  129; 

not  be    thought  to  have    been  inserted  Davis  ft  Rankin  Bldg.  Co.  v.  Barber,  60 

through    Inadvertence,   since  the    same  Fed'  465-  9  C.  0.  A.  79 ;  Cabot  v.  McMas- 

langunge  is  repeated  in  the  Federal  Judi-  ter-  w  PeiJ-  53S<  13  c-  0.  A.  39. 

cial  Code  of  1911,  5  252.    And  see  Sulll-  io  Frederic  L.  Grant  Shoe  Co.  v.  W. 

van  v.  Goldman,  38  Ipp.  D.  C,  319.    A  M.  Laird  Co.,  212  U.  S.  445,  29  Sup,  Ct. 

decree  adjudging  a  person  ti«r  n  bank-  332,  53  L.  Ed.  591,  21  Am.  Bankr.  Rep. 

rnpt  is  not  a  controversy  arising  in  those  4S4. 
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rather  than  by  the  Supreme  Court.11  So  also,  the  question  whether  a 
corporation  against  which  a  petition  is  filed  conies  within  one  of  the 
classes  of  corporations  made  amenable  to  the  bankruptcy  law  is  a  ques- 
tion upon  which  the  jurisdiction  may  depend,  but  it  is  an  issue  which 
the  district  court  has  jurisdiction  to  determine,  and  hence  an  appeal 
cannot  be  taken  direct  to  the  Supreme  Court."  So  again,  since  the  act 
confers  upon  courts  of  bankruptcy  jurisdiction  to  determine  all  claims 
of  bankrupts  to  their  exemptions,  the  decision  of  such  a  court  that  it 
has  authority  to  adjudicate  the  validity  of  an  alleged  equitable  lien 
upon  property  which  it  decides  to  be  assets  of  the  estate  in  bankruptcy 
and  not  exempt  property,  does  not  create  a  question  of  jurisdiction 
which  will  sustain  a  direct  appeal  to  the  Supreme  Court.1*  It  has  also 
been  ruled  that  the  acts  of  Congress  do  not  authorize  a  district  court  to 
certify  questions  of  its  jurisdiction  to  the  Supreme  Court  for  decision, 
in  order  to  obtain  the  instruction  of  that  court  for  its  guidance,  before 
deciding  the  case;  and  such  a  certificate,  made  before  the  final  judg- 
ment or  decree  in  the.  case,  will  be  dismissed." 

In  the  next  place,  although  the  statute  provides  in  general  terms 
that  the  Supreme  Court  of  the  United  States,  as  well  as  the  circuit 
courts  of  appeals,*  "are  hereby  invested  with  appellate  jurisdiction  of 
controversies  arising  in  bankruptcy  proceedings  from  the  courts  of 
bankruptcy  from  which  they  have  appellate  jurisdiction  in  other  cases," 
this  does  not  broaden  the  jurisdiction  of  the  Supreme  Court,  and  has 
no  relation  to  appeals  from  the  circuit  court  of  appeals.  This  grant,  in 
other  words,  does  not  give  authority  to  entertain  an  appeal  from  every 
decision  in  bankruptcy  rendered  by  the  intermediate  courts,  the  same 
being  specifically  limited  by  other  provisions  of  the  statute." 

As  the  Bankruptcy  Act  of  1898  stood  originally,  it  gave  the  Supreme 
Court  a  considerable  appellate  jurisdiction  over  the  final  decisions  of 
the  circuit  courts  of  appeals.  But  this  was  somewhat  abruptly  termi- 
nated by  an  Act  of  Congress  approved  January  28,  1915  (38"  Stat.  804, 
ch.  22)  which  provides:  "That  the  judgments  and  decrees  of  the  cir- 
cuit courts  of  appeals  in  all  proceedings  and  cases  arising  under  the 
Bankruptcy  Act  and  in  all  controversies  arising  in  such  proceedings 

ii  Exploration  Mercantile  Co.  v.  Pa-  i*  Bardes  v.  Hawarden  Bank,  175  U. 

dfle  Hardware  &  Steel  Co.,  177  Fed.  823,  S.  526,  20  Slip.  Ct.  196,  44  L.  Ed.  262,  8 

101  G.  C.  A.  39,  24  Am.  Bankr.  Rep.  216.  Am.  Bankr.  Rep.  680. 

it  Colombia    Ironworks    v.     National  is  Hutchinson  v.  Otis,  123  Fed.  14,  59 

Lead  Co.,  127  Fed.  99,  62  C.  C.  A.  99.  94  C.    C.  A.  94,  10  Am.  Bankr.  Rep.   275. 

L.  R.  A.  045,  11  Am.  Bankr.  Rep.  340.  And  Bee  Nelson  v.  Garland,  1  How.  265, 

i*  Lucius  v.  Cawthon-Coleman  Co.,  196  li  L,  Ed.  120,  i 

U.  S.  149,  25  Sup.  Ct.  214,  49  L.  Ed.  425, 
IS  Am.  Bankr.  Rep.  696. 


v  Google 


§    86  LAW  OP  BANKRUPTCY  M 

and  cases  shall  be  final,  save  only  that  it  shall  be  competent  for  the 
Supreme  Court  to  require  by  certiorari,  upon  the  petition  of  any  party 
thereto,  that  the  proceeding,  case,  or  controversy  be  certified  to  it  for 
review  and  determination,  with  the  same  power  and  authority  as  if 
taken  to  that  court  by  appeal  or  writ  of  error;  but  certiorari  shall  not 
be  allowed  in  any  such  proceeding,  case,  or  controversy  unless  the 
petition  therefor  is  presented  to  the  Supreme  Court  within  three  months 
from  the  date  of  such  judgment  or  decree."  This  statute,  it  is  declared 
by  the  Supreme  Court,  "manifested  the  purpose  of  Congress  to  relieve 
this  court  from  the  necessity  of  considering  cases  of  this  character,  ex- 
cept when  brought  here  by  writ  of  certiorari."  *•  The  writ  of  certiorari, 
it  will  be  remembered,  is  not  a  writ  of  right,  but  the  granting  of  it  is 
in  the  sound  discretion  of  the  court.  The  effect  of  this  statute  is  there- 
fore to  make  the  judgments  and  decrees  of  the  circuit  courts  of  ap- 
peals absolutely  final  in  all  bankruptcy  matters,  except  when  the  Su- 
preme Court,  in  its  discretion,  will  permit  the  bringing  up  of  a  case  on 
certiorari. 

§  36.  Same;  On  Certification  of  Questions. — A  further  provision 
of  the  bankruptcy  act  is  that  "controversies  may  be  certified  to  the  Su- 
preme Court  of  the  United  States  from  other  courts  of  the  United 
States,  and  the  former  court  may  exercise  jurisdiction  thereof  and  issue 
writs  of  certiorari  pursuant  to  the  provisions  of  the  United  States  laws 
now  in  force  or  such  as  may  be  hereafter  enacted." "  This  is  to  be 
read  in  connection  with  the  act  creating  the  circuit  courts  of  appeals, 
which  directs  that,  "in  any  case  within  its  appellate  jurisdiction,  the  cir- 
cuit court  of  appeals  at  any  time  may  certify  to  the  Supreme  Court 
of  the  United  States  any  questions  or  propositions  of  law  concerning 
which  it  desires  the  instruction  of  that  court  for  its  proper  decision; 
and  thereupon  the  Supreme  Court  may  either  give  its  instruction  on 
the  questions  and  propositions  certified  to  it,  which  shall  be  binding 
upon  the  circuit  court  of  appeals  in  such  case,  or  it  may  require  that 
the  whole  record  and  cause  be  sent  up  to  it  for  its  consideration,  and 
thereupon  shall  decide  the  whole  matter  in  controversy  in  the  same 
manner  as  if  it  had  been  brought  there  for  review  by  writ  of  error  or 
appeal."18  The  latter  of  these  two  statutory  provisions  is  a  limitation 
upon  the  former.     Although   the  former  provides   for  certification   of 

"William  K.  Staats  Co.  v.  Security  is  Act  Cong.  March  3,  1801,  26  Stat. 

Trust  &  Savings  Bank.  243  V.  S.  121.  37  S26,  j  6;  Federal  Judicial  Code  1911.  f 
Sup.  Ct.  336,  61  L.  Ed.  6.S2.  239. 

«  Bankruptcy  Act  ISftS,  J  25d ;  Federal 
Judicial  Code  1911,  |  252. 
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questions  "from  other  courts  of  the  United  States,"  the  latter  shows 
that  only  the  circuit  courts  of  appeals  are  intended.  Hence  a  district 
court  sitting  in  bankruptcy  is  not  authorized  to  certify  to  the  Supreme 
Court  a  question  concerning  its  jurisdiction  in  the  case  before  it,  be- 
fore deciding  the  case.1*  Certifications  of  questions  under  this  provi- 
sion have  not  been  numerous,  but  an  instance  may  be  cited  where  a 
circuit  court  of  appeals  certified,  with  a  request  for  instructions,  the 
question  whether  the  making  of  a  general  assignment  for  the  benefit  of 
creditors  would  constitute  an  act  of  bankruptcy  notwithstanding  the 
fact  that  the  debtor  was  solvent  at  the  time  of  the  filing  of  the  petition 
against  him.w 

But  it  is  probable  that  this  provision  also  is  restricted  if  not  re- 
pealed, by  the  Act  of  January  28,  1915  (38  Stat.  804)  which  makes  the 
decisions  of  the  circuit  courts  of  appeals  final  in  all  bankruptcy  cases, 
"save  only  that  it  shall  be  competent  for  the  Supreme  Court  to  re- 
quire by  certiorari,  upon  the  petition  of  any  party  thereto,  that  the 
proceeding,  case,  or  controversy  be  certified  to  it  for  review  and  deter- 
mination." In  other  words,  a  case  can  now  be  certified  for  review  only 
when  the  Supreme  Court,  on  the  petition  of  a  party  in  interest,  shall 
so  "require." 

§  37.  Same;  Certiorari.— In  connection  with  the  provisions  of  the 
bankruptcy  act  (§  25d)  authorizing  the  Supreme  Court  to  "issue  writs 
of  certiorari"  pursuant  to  the  laws  of  the  United  States,  should  be  read 
the  section  of  the  Judicial  Code  (§  240)  which  directs  that,  "in  any 
case,  civil  or  criminal,  in  which  the  judgment  or  decree  of  the  circuit 
court  of  appeals  is  made  final  by  the  provisions  of  this  title,  it  shall 
be  competent  for  the  Supreme  Court  to  require,  by  certiorari  or  other- 
wise, upon  the  petition  of  any  party  thereto,  any  such  case  to  be  cer- 
tified to  the  Supreme  Court  for  its  review  and  determination,  with  the 
same  power  and  authority  in  the  case  as  if  it  had  been  carried  by  ap- 
peal or  writ  of  error  to  the  Supreme  Court.""  It  is  evident  that,  so 
far  as  concerns  proceedings  in  bankruptcy,  these  provisions  are  meant 
to  be  supplementary  to  those  which  allow  appeals  to  the  Supreme 
Court  in  specified  cases.  Thus,  a  decree  rendered  by  the  circuit  court 
of  appeals  in  the  exercise  of  its  jurisdiction  to  "superintend  and  revise 

"  Bardes  v.  Hawarden  Bank,  175  U.  S.  580,  1&  Sup.  Ct  836,  43  L.  Bd.  1096,  2 

8.  526,  20  Sup.  Ct.  196,  44  L.  Ed.  262,  3  Am.  Bankr.  Rep.  463. 
Am.  Bankr.  Rep.  680.     Compare  In    re  »i  So  far  as  concerns  controversies  and 

Jacobs,  99  Fed.  039.  39  O.  O.  A.  647,  8  proceedings  in  bankruptcy,  this  language 

Am.  Bankr.  Rep.  67L  is  repeated  in  the  Act  of  Congress  of 

"  George  M.  West  Co.  v.  Lea,  174  TJ.  January  28,  lftlB,  38  StaL  804. 
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in  matter  of  law"  the  proceedings  of  the  inferior  courts  of  bankruptcy, 
and  not  in  the  way  of  allowing  or  rejecting  a  claim,  is  not  the  proper 
subject  for  an  appeal  to  the  Supreme  Court,  but  it  may  be  reviewed 
by  that  court  on  writ  of  certiorari." 

§  38.  Same;  Writ  of  Error  to  Supreme  Court  of  State. — Nothing 
contained  in  the  present  bankruptcy  act  impairs  or  in  any  way  affects 
the  jurisdiction  vested  in  the  Supreme  Court  of  the  United  States,  by 
the  original  judiciary  act,  to  review  a  final  judgment  or  decree  of  the 
highest  court  of  a  state,  by  means  of  a  writ  of  error,  when  the  decision 
of  such  state  court  is  against  the  validity  of  a  statute  of  the  United 
States  or  an  authority  exercised  thereunder,  "or  where  any  title,  right, 
privilege,  or  immunity  is  claimed  under  the  constitution,  or  any  treaty 
or  statute  of,  or  commission  held  or  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  the  title,  right,  privilege,  or 
immunity  specially  set  up  or  claimed  by  either  party  under  such  con- 
stitution, treaty,  statute,  commission,  or  authority."  **  This  power  of 
the  Supreme  Court  may  be  exercised  in  cases  where  a  decision  is  ren- 
dered against  a  title,  right,  or  authority  claimed  under  the  national 
bankruptcy  law.  For  example,  where  the  only  controversy  in.  a  case 
in  a  state  court  is  as  to  the  effect  to  be  given  to  an  order  of  a  dis- 
trict court  of  the  United  States  sitting  in  bankruptcy,  for  the  sale  of 
mortgaged  property  free  from  liens,  a  writ  of  error  will  lie  from  the 
federal  supreme  court  to  review  a  decision  denying  the  right  claimed 
by  one  of  the  parties.**  So  when  a  state  court  decides  against  the  claim 
of  a  trustee  in  bankruptcy  to  certain  property  of  the  bankrupt,  the  de- 
cision is  against  a  right  or  title  claimed  under  a  statute  of  the  United 
States,  within  the  meaning  of  the  judiciary  act,  and  the  judgment  of 
the  court  of  last  resort  of  the  state  is  subject  to  review  by  the.  United 
States  Supreme  Court.**  Again,  where  the  issue  is  as  to  the  validity 
of  a  transfer  by  a  trustee  in  bankruptcy,  and  whether  the  suit  is  barred 
by  the  limitation  of  the  bankruptcy  act,  the  Supreme  Court  has  juris- 
diction on  writ  of  error  to  the  highest  court  of  the  state.**  ■  On  the 

"Holden  v.  Stmt  ton,  101  TJ.  S.  115,  tion  of  this  statute*  see  Blaek.  Const, 

24   Sup.  Ct  45,   48  L.  Ed.  116.  10  Am.  Law  (3d  edn.)  pp.  177-179. 

Bankr.  Rep.  786;  Bryan  v.  Bernheimer,  i\  Factors'  *  Traders'  Ins.  Co.  v.  Mur- 

175  0.  S.  724,  21  Sup.  Ct.  557,  44  L.  Ed.  phy.  Ill  IT.  S.  738,  4  Sup.  Ct  679.  28  L. 

338,  G  Am.  Bankr.  Rep.  623;  Louisville  Ed.  582;  New  Orleans,  S.  F.  &  L.  R.  Co. 

Trust  Co.  v.  Comlngor,  181  U.  S.  620.  22  v.  Delamore,  114  D.  S.  501,  5  Sup.  Ct 

Sup.    Ct   293,  45  I*  Ed.    1031,    7    Am.  1009,  29  U  Ed.  244. 

Bankr.    Rep.  421;  Kyle  v.    Hammond,  s"  Williams  v.  Heard.  140  TJ.  S.  529, 

192  Fed.  559.  11  Sup.  Ct.  885,  35  L.  Ed.  550. 

*i  Rev.  Stat.  U.  S.  I  709,  Federal  Judl-  *•  Traer  v.  Clews,  110  TJ.  S.  528,  6  Sup. 

cial  Code  1911,  %  237.    On  the  construe-  Ct  155,  29  L.  Ed.  467. 
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other  hand,  where  the  question  actually  decided  by  the  state  court  was 
whether  the  bankrupt  had  title  to  certain  property,  and  not  whether 
the  title  would  pass  to  the  trustee  in  bankruptcy  by  operation  of  the 
bankruptcy  law,  this  is  not  such  a  decision  as  can  be  reviewed  on  er- 
ror." Again,  the  United  States  Supreme  Court  has  no  jurisdiction  to 
review  the  decision  of  a  state  court  dismissing  a  bill  brought  by  cred- 
itors against  a  bankrupt  to  set  aside  his  discharge,  and  to  which  the 
defendant  demurred  on  the  ground  of  staleness ;  for  if  the  state  court 
made  any  decision  on  the  bankruptcy  act,  it  must  have  sustained,  not 
denied,  the  privilege  claimed  by  the  bankrupt.** 

§  39.  Rules  Governing  Appeal  to  Supreme  Court. — It  is  ordered 
that  an  appeal  to  the  Supreme  Court  of  the  United  States  under  the 
bankruptcy  act  "shall  be  taken  within  thirty  days  after  the  judgment  or 
decree,  and  shall  be  allowed  by  a  judge  of  the  court  appealed  from  or 
by  a  justice  of  the  Supreme  Court  of  the  United  States."  Further,  "in 
every  case  in  which  either  party  is  entitled  by  the  act  to  take  an  appeal 
to  the  Supreme  Court  of  the  United  States,  the  court  from  which  the 
appeal  lies  shall,  at  or  before  the  time  of  entering  its  judgment  or  de- 
cree, make  and  file  a  finding  of  the  facts,  and  its  conclusions  of  law 
thereon,  stated  separately ;  and  the  record  transmitted  to  the  Supreme 
Court  of  the  United  States  on  such  an  appeal  shall  consist  only  of  the 
pleadings,  the  judgment  or  decree,  the  finding  of  facts,  and  the  conclu- 
sions of  law."  ** 

As  to  the  limitation  of  time  prescribed  by  this  order,  it  is  held  that 
it  relates  only  to  appeals  taken  expressly  under  the  bankruptcy  statute, 
and  not  to  an  appeal  from  a  decision  rendered  on  a  formal  appeal  from 
the  district  court  in  a  controversy  arising  in  a  bankruptcy  proceeding.** 
But  the  fact  that  an  appeal  is  allowed  from  a  circuit  court  of  appeals  in 
a  bankruptcy  case,  on  the  certificate  of  a  justice  of  the  Supreme  Court, 
cannot  operate  as  an  adjudication  that  the  appeal  was  taken  in  due 
time.11  In  regard  to  the  requirement  of.  a  finding  of  facts  and  a  separate 
statement  of  the  conclusions  of  law,  it  is. said  that  this  does  not  require 
a  circuit  court  of  appeals,  of  its  own  motion,  to  ascertain  and  determine 
in  advance  of  its  decision,  whether  a  question  is  raised  on  which  a  party 
is  entitled  to  the  allowance  of  an  appeal  to  the  Supreme  Court,  but  such 

"  Scott  v.  Kelly.  22  Wall.  67,  22  L.  i«  Hoblm  v.  Head  ft  Dowst  Co.,  191 

Ed.  729.  Fee.  811, 112  C.  C.  A.  325,  27  Am.  Bankr. 

**  Calcote  v.  Stanton,  18  How.  243,  16  Bep.  481. 

D.  Ed.  848.  ai  Conboy  v.  First  Nat  Bank,  203  U. 

*»  General  Order  In  Bankruptcy,  No.  S.  141,  27  Sup.  Ct  60,  51  L.  Ed.  123,  16 

36.  Am.  Bankr.  Rep.  773. 
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right,  if  claimed,  should  be  called  to  the  court's  attention  in  advance  of 
its  decision,  by  a  request  for  findings  in  the  event  of  an  adverse  ruling 
on  the  question  claimed  to  be  appealable.**  Further,  this  requirement 
as  to  findings  does  not  apply  where  the  appeal  is  from  a  "controversy 
arising  in  bankruptcy  proceedings,"  as  distinguished  from  a  proceeding 
in  the  bankruptcy  case  proper,  since,  in  such  a  case,  the  manner  of  re- 
view in  the  Supreme  Court  is  hot  governed  by  the  bankruptcy  statute 
but  by  the  act  creating  the  circuit  court  of  appeals."  When  a  party 
appeals  from  a  decision  of  the  circuit  court  (now  the  circuit  court  of  ap- 
peals) to  the  Supreme  Court  of  the  United  States,  the  allowance  of  the 
appeal  is  to  relate  back  to  the  time  when  the  original  application  was 
made  for  an  appeal  to  the  judge  of  the  circuit  court,  and  entitles  a  party 
to  a  stay  of  proceedings.*4  The  provision  of  the  bankruptcy  act  (§  25c) 
that  "trustees  shall  not  be  required  to  give  bond  when  they  take  appeals 
or  sue  out  writs  of  error,"  appears  to  be  applicable  to  appeals  to  the 
Supreme  Court. 

§  40.  Jurisdiction  of  Circuit  Court  of  Appeals  on  Writ  of  Error. — 
As  a  general  rule,  a  proceeding  in  bankruptcy  is  in  the  nature  of  a  pro- 
ceeding in  equity,  and  orders  and  decrees  made  therein  cannot  be  re- 
viewed by  writ  of  error."  But  there  are  some  exceptional  cases  in  which 
this  is  the  appropriate  and  exclusive  method  of  obtaining  a  revision  of 
the  judgments  of  the  court  of  bankruptcy.  One  is  the  case  where  the 
defendant  in  a  petition  in  involuntary  bankruptcy  demands  as  of  right, 
and  receives,  a  trial  by  jury.  This  is  not  like  the  trial  of  an  issue  sent 
out  of  chancery,  but  is  a  trial  according  to  the  course  of  the  common 
law,  and  therefore,  under  the  well-settled  principles  of  the  common  law, 
as  well  as  the  constitution  and  laws  of  the  United  States,  the  judgment 
cannot  be  reviewed  by  what  is  technically  known  as  an  "appeal,"  but 
must  be  the  subject  of  a  writ  of  error,  as  that  writ  was  known  at  the 
common  law.3*  Now  there  is  no  provision  of  tht  present  bankruptcy 
statute  which  authorizes  the  review  of  an  adjudication  of  bankruptcy, 
or  of  a  judgment  dismissing  th.e  petition,  following  a  trial  by  jury,  by 
means  of  a  writ  of  error.  It  is  true  that  the  twenty-fifth  section  gives 
jurisdiction  to  review  "a  judgment  adjudging  or  refusing  to  adjudge 

«  Knapp  t.  Milwaukee  Trust  Co..  162         «  Lock  man  v.  Lang,  128  Fed.  270,  62 
Fed.  675,  89  C.  C.  A.  467,  20  Am.  Bankr.  C.  C.  A.  550,  11  Am.  Biuikr.  Rep.  597. 
Rep.  671 ;  Crucible  Steel  Co.  v.  Holt,  174         "  Duncan  v.  Landls,  106  Fed.  839,  45 
Fed.  127,  98  C.  O.  A.    101,  23  Ant.  Bankr.  C.  C.  A.  666,  6  Am.  Bankr.  Rep.  649 ;  El- 
Rep.  302.  liott  r.  Toeppner,  187  U.  S.  327,  23  Sup. 

"  Knapp  v  Milwaukee  Trust  Co.,  216  Ct.  133,  47  L.  Ed.  200,  9  Am.  Bankr.  Hep. 

U.  8.  545.  30  Sup.  Ct.  412,  54  L.  Ed. .  50. 

*»  I  born  till  I   v.   Bank  of  Louisiana,  5 
N.  B.  R.  377,  Fed.  Cas.  No.  18,091. 
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the  defendant  a  bankrupt ;"  but  this  is  explicitly  by  means  of  an  "appeal 
as  in  equity  cases."  So  also,  the  superintending  and  revisory  power  of 
the  circuit  courts  of  appeals,  granted  by  the  twenty-fourth  section,  is 
confined  to  "matter  of  law,"  and  is  described  as  a  "jurisdiction  in  equi- 
ty." Besides,  the  seventh  amendment  to  the  federal  constitution  pro- 
vides that  "no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to  the  rules  of  the  common 
law."  The  bankruptcy  act,  therefore,  does  not  permit  of  a  writ  of  er- 
ror in  this  particular  case."  But  the  sixth  section  of  the  act  creating 
the  circuit  courts  of  appeals,88  which  is  not  repealed  by  the  bankruptcy 
act,**  provides  that  "the  circuit  courts  of  appeals  shall  exercise  appellate 
jurisdiction  to  review  by  appeal  or  writ  of  error  final . decisions  in  the 
district  courts,  in  all  cases  other  than  those  in  which  appeals  and  writs 
of  error  may  be  taken  direct  to  the  Supreme  Court,  unless  otherwise 
provided  by  law."  And  it  is  held  that  the  reviewing  authority  here  con- 
ferred is  wide  enough  to  authorize  a  review  of  a  judgment  of  the  dis- 
trict court,  entered  on  the  verdict  of  a  jury,  upon  a  petition  for  adjudi- 
cation in  involuntary  bankruptcy,  and  the  granting  of  a  writ  of  error 
therefor.4*  Accordingly  it  is  now  well  settled  that,  in  this  specific  case, 
a  writ  of  error  as  at  common  law  is  not  only  a  proper  means  of  bring- 
ing up  for  review  the  judgment  of  the  bankruptcy  court,  but  is  the  ex- 
clusive remedy.*1 

Another  instance  is  found  in  the  case  of  an  order  of  the  district  court 
in  bankruptcy  adjudging  a  defendant  in  contempt  for  disobeying  a  pre- 
vious order  whereby  he  was  required  to  surrender  certain  property  to 
the  trustee  in  bankruptcy,  and  imposing  a  fine  payable  to  the  United 
States  as  a  punishment,  and  not  as  compensation  to  the  trustee  for  dam- 
ages. This  is  in  effect  a  criminal  judgment,  although  made  as  a  part  of 
the  proceeding  in  bankruptcy,  and  is  therefore  reviewable  by  a  writ  of 
error,  and  not  by  a  petition  for  revision.4*    On  the  other  hand,  proceed- 

«'  Elliott  v.  Toeppner,  187  D.  S.  327,  Ct.  133,  47  L.  Ed.  200,  9  Am.  Bankr.  Rep. 

23  Sup.  Ct.  133,  47  I*  Ed.  200,  9  Am.  50 ;    Knickerbocker  Ins.  Co.  v.  Comstoek, 

Bankr.  Rep.  50.  16  Wall.  258,  21  L.  Ed.  493;    Bower  v. 

""  Act   Cong.   March  3,   1891,   S   6,   28  Holzwortli,  138  Fed.  28,  70  C.  C.  A.  396, 

Stat.  826;    Federal  Judicial  Code  1911,  15  Am.  Bankr.  Hep.  22;   In  re  Neasmith, 

f  128.  14T   Fed.   100,   77  O.  C.  A.  402,  17  Am. 

"Elliott  v.  Toeppner,  187  U.  S.  327,  Bankr.  Rep.  128;   Lennox  y.  Allen-Lane 

23  Sup.  Ct.  133.  47  L.  Ed.  200,  9  Am.  Co.,  167  Fed.  114,  92  C.  C.  A.  566,  21  Am. 

Bankr.  Rep.  60.  Bankr.  Hep.  648 ;   Duncan  v.  Landis,  106 

to  Duncan  v  Londls,  106  Fed.  839.  45  Fed.  KS9,  45  C.  0.  A.  666,  B  Am.  Bankr. 

C.  C.  A.   666,  5  Am.  Bankr.  Hep.  649.  Rep.  049. 

*i  Frederick  L.  Grant  Shoe  Co.  v.  W.         "  Brown  v.  Detroit  Trust  Co.,  193  Fed. 

M.  Laird  Co.,  203  U.  S.  502,  27  Sup.  Ct  622,  113  C.  C.  A.  490.    So  also  of  a  suit 

161.  51  L.  Ed.  292, 17  Am.  Bankr.  Rep.  lj  brought    by    a    trustee    in    bankruptcy 

Elliott  v.  Toeppner.  187  U.  S.  327,  23  Sup.  against  a  third  person  «t>  enjoin  him 

Blk.Bkb.(3d  Ed.)— 7 
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ings  for  contempt  in  a  court  of  bankruptcy  for  refusal  to  obey  an  order 
to  turn  ove'r  property  to  a  bankrupt's  receiver  or  trustee,  where  no  such 
fine  or  penalty  is  contemplated,  but  only  enforcing  obedience  to  the 
order,  are  for  a  civil  and  not  for  a  criminal  contempt,  and  are  not  re- 
viewable on  a  writ  of  error,  although,  in  such  a  case,  the  court  may 
treat  the  writ  of  error  as  a  "petition  to  revise"  where  the  latter  remedy 
would  have  been  appropriate  if  taken  in  time.*1  A  plenary  action  by  a 
trustee  in  bankruptcy  to  recover  money  only,  alleged  to  have  been  paid 
as  a  preference  in  favor  of  a  surety  and  his  principal,  is  an  action  at  law, 
reviewable  on  writ  of  error  instead  of  appeal.*4 

§  41.  Appellate  Jurisdiction  of  Circuit  Court  of  Appeals. — Appeals 
may  be  taken  from  the  district  courts,  sitting  as  courts  of  bankruptcy, 
to  the  circuit  courts  of  appeals,  in  three  specified  classes  of  cases.  These 
are  (1)  "from  a  judgment  adjudging  or  refusing  to  adjudge  the  de- 
fendant a  bankrupt;"  (2)  "from  a  judgment  granting  or  denying  a  dis- 
charge ;"  and  (3)  "from  a  judgment  allowing  or  rejecting  a  debt  or  claim 
of  five  hundred  dollars  or  over."4*  In  these  particular  cases,  appeal  is 
the  proper  and  only  method  of  obtaining  a  review  of  the  judgment  of  the 
court  of  bankruptcy.4*  So  far  as  regards  "proceedings  in  bankruptcy," 
that  is,  the  successive  steps  in  the  ordinary  administration  of  an  estate 
in  bankruptcy,  the  specification  of  these  three  classes  of  appealable  judg- 
ments implies  an  exclusion  of  all  others,  and  in  matters  of  this  kind  no 
appeal  lies  from  any  order  or  decree  of  the  court  of  bankruptcy,  un- 
less it  comes  within  one  of  the  specified  classes."  But  the  twenty- 
fourth  section  of  the  act  invests  the  circuit  courts  of  appeals  with  "ap- 
pellate jurisdiction  of  controversies  arising  in  bankruptcy  proceedings 

from  interfering  with  the  alleged  dob-  Fed.  29, 149  C.  C.  A.  239,  37  Am.  Bankr. 

session  by  the  trustee  of  prot>erty  claim-  'Rep.  719. 

(Hi   by  both   parties.      Sidling  v.  G.   W.  «■  Cook  Inlet  Coal  Fields  Co.  V.  CaJd- 

Jones  Lumber  Co.,  116  Fed.  281,  53  C.  C.  well,  147  Fed.  475,  78  C.  O.  A.  17, 17  Am. 

A.  81,  S  Am.  Uiinkr.  Rei>.  521.    And  so  Bankr.  Rep.  136. 

of  a  suit  by  the  trustee  to  recover  prop-  •'  Bank  of  Clinton   v.    Kondert,    159 

erty  alleged  to  have  been  transferred  in  Fed.  703,  86  C.  C.  A.  571,  20  Am.  Bankr. 

fraud  of  creditors.    Delta  Nat.  Bank  v.  Rep.  178;   In  re  Whltener,  105  Fed.  180, 

Easterbrook,  133  Fed.  521,  67  C.  C.  A.  44  C.  C.  A.  434,  5  Am.  Bankr.  Rep.  198; 

236, 13  Am.  Bankr.  Rep.  338.  Ogden  v.  Gilt  Kdge  Consol.  Mines  Co., 

<a  Freed  v.  Central  Trust  Co.  of  111!-  225  Fed.  723,  140  C.  C.  A.  697.  34  Am. 

nois,  215  Fed.  873,  132  C.  C.  A.  7,  33  Am.  Hnnkr.  Rep.  893.     While  doubtless  the 

Bniikr.  Hep.  64.  circuit   court   of  appeals   has   power  to 

♦'Turner   v.   Sehaeffer,  249  'Fed.  654,  revise  even  interlocutory  proceedings  in 

161  C.  C.  A.  564,  40  Am.  Bankr.  Rep.  829.  bankruptcy,  such  procedure  la  not  favor- 

"  Bankruptcy  Act  189S,  g  25a.    Except  ed  when  the  matter  enn  be  raised  by  ap- 

as  to  this  one  matter  of  allowing  or  re-  [teal  or  petition  from  the  order  or  decree 

Jeering  a  claim,  the  rlyht  of  appeal  in  dually  disposing  of  the  matter.      In  re 

ltankruptcy  proceed lngw  given  by  f  24a  of  Horowitz,   250  Fed.  106,  162  C.  O.  A, 

the  act  is  not^affected  by  the  amount  lu  278,  41  Am.  Bankr.  Rep.  369. 
controversy.  ,T  Emerson    v.    Castor.    236 
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from  the  courts  of  bankruptcy  from  which  they  have  appellate  juris- 
diction in  other  cases."  This  is  a  different  provision  and  relates  to  a 
different  class  of  judgments.  It  is  not  revoked  or  limited  by  the  sub- 
sequent enumeration  of  the  three  kinds  of  appealable  orders,  all  of 
which  are  "proceedings  m  bankruptcy,"  as  distinguished  from  "con- 
troversies arising  in  bankruptcy  proceedings."**  Under  this  grant, 
therefore,  appellate  jurisdiction  may  be  exercised  in  other  classes  of 
cases,  as,  for  instance,  to  review  a  decision  on  an  application  to  transfer 
the  bankruptcy  proceeding  from  one  district  court  to  another.**  So  a 
decree  in  a  suit  by  a  bankrupt's  trustee  to  set  aside  an  instrument,  in 
form  a  deed,  from  the  bankrupt  conveying  certain  described  real  estate 
is  reviewable  by  appeal  rather  than  by  writ  of  error.*0  And  a  proceed- 
ing on  a  petition  by  the  trustee  to  sell  lands,  on  the  theory  that  a  war- 
ranty deed  evidenced  an  equitable  mortgage,  opposed  by  the  grantee,  is 
a  "controversy"  arising  in  bankruptcy  proceedings,  rather  than  a  "pro- 
ceeding in  bankruptcy,"  and  hence  an  appeal  to  review  the  judgment 
therein  lies  under  the  general  appellate  jurisdiction  of  the  circuit  court 
of  appeals.*1  .  And  the  appearance  of  the  mortgagees,  on  notice  of  a 
petition  by  the  mortgagor's  trustee  in  bankruptcy,  and  their  assertion 
of  conflicting  rights,  may  be  held  equivalent  to  an  affirmative  interven- 
tion in  connection  with  the  trustee's  petition  so  as  to  raise  an  appealable 
controversy  in  bankruptcy." 

But  the  section  under  consideration  must  be  read  in  connection  with 
the  act  creating  the  circuit  courts  of  appeals  wherein  is  found  a  de- 
scription of  the  judgments  and  decrees  of  the  district  courts  from  which 
an  appeal  may  be  taken.**  In  the  first  place,  all  cases  are  excluded  in 
which  an  appeal  may  be  taken  direct  to  the  Supreme  Court  of  the  United 
States.  In  the  second  place,  there  are  a  few  exceptional  cases  (as 
shown  in  the  preceding  section)  in  which  a  writ  of  error,  and  not  an 
appeal,  is  the  appropriate  remedy.  And  thirdly,  an  appeal  lies  only 
from  a  "final  decision"  of  the  district  court.  For  this  reason  an  order 
denying  to  a  stranger  the  right  to  intervene  in  a  bankruptcy  proceeding, 

"Dodge  v.  Norlin,  133  Fed.  303,  66  Fed.  642,  160  C.  C.  A.  042,  41  Am.  Bankr. 

a  C.  A.  425,  13  Am.  Bankr.  Rep.  176;  Rep.  281. 

In  re  Mueller,  135  Fed.  711,  68  C.  C.  A.  "  Robert  Moody  &  Soq  v.  Century  Sav, 

349,  14  Am.  Bankr.  Rep.  256.  Bank,  23ft  U.  S.  374,  36  Sup.  Ct.  Ill,  60 

•  ■Kyle  Lumber  Co.  v.  Bush,  133  Fed.  L.  Ed.  336,  36  Am.  Bankr.  Rep.  95. 

688,  66  C.  C.  A.  502,  13  Am.  Bankr.  Rep.  "  In  re  Columbia  Real  Estate  Co.,  112 

535.  Fed.  043,  50  C.  C.  A.  406,  7  Am.  Bankr. 

""Carey  v.  Donohue,  200  Fed.  328,  126  Hep.  441:  Act  Cong.  March  3,  1891,  §  6, 

C.  C.  A.  254,  31  Am.  Bankr.  Rep.  210.  26  Stat.  828.    And  see  In  re  Strauss,  211 

»i  SauTe  v.  M.  L.  More  lav.  Co.,  24S  Fed.  123,  127  a  C.  A.  521,  32  Am.  Bankr. 
Rep.  237. 
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not  being  a  final  decision  upon  the  merits  of  his  case,  is  not  appealable.*4 
So  an  order  enjoining  the  prosecution  of  an  action  of  replevin,  brought 
in  a  state  court  against  a  trustee  in  bankruptcy  by  a  third  person  claim- 
ing goods  in  his  possession,  and  referring  the  claim  of  such  party  to 
a  referee  in  bankruptcy  to  ascertain  and  report  the  facts,  is  not  a  final 
decision  nor  appealable."  And  so  of  an  interlocutory  order  entered 
by  a  court  of  bankruptcy,  reversing  a  ruling  of  the  referee,  made  during 
the  examination  of  the  bankrupt,  refusing  to  require  him  to  produce 
his  books.8"  An  exception  to  this  rule  is  created  by  the  seventh  section 
of  the  circuit  court  of  appeals  act,"  in  reference  to  an  interlocutory 
order  granting  an  injunction.  Such  an  order,  made  by  a  district  court 
in  bankruptcy,  is  reviewable  on  appeal  where  the  nature  of  the  cause 
or  proceeding  is  such  that  the  final  decree  therein  would  be  reviewable 
by  appeal  under  the  provisions  of  the  act;  but  it  is  not  appealable  where 
the  final  decree  or  order  would  be  one  in  a  "proceeding  in  bankruptcy," 
reviewable  only  on  petition  to  "revise  in  matter  of  law."88  But  an 
appealable  controversy  in  bankruptcy  was  held  not  to  have  been  initiated 
by  an  attempted  intervention  in  a  summary  proceeding  in  a  court  of 
ancillary  jurisdiction  to  restore  certain  property  of  the  bankrupts, 
in  the  custody  of  those  having  no  right  to  it,  to  the  Bankruptcy  court, 
where  the  interveners  claimed  under  an  assignment  made  after  the  fil- 
ing of  the  petition  in  bankruptcy.**  And  an  order  of  the  referee  re- 
quiring the  bankrupt  to  answer  a  petition  for  an  order  for  the  payment 
of  money  in  his  possession  is  not  such  an  order  as  can  be  reviewed  be- 
fore final  judgment.**  The  same  is  true  of  an  order  merely  granting 
leave  to  the  trustee  in  bankruptcy  to  institute  a  suit.'1  But  in  a  bank- 
ruptcy proceeding,  where  stockholders  are  contesting  the  right  to  levy 
assessments  against  them,  in  which  some  were  not  formally  made  par- 
ties, the  circuit  court  of  appeals  will  nevertheless  proceed  to  the  merits, 
where  both  sides  have  assumed  that  the  order  of  assessment  was  a  final 
and  appealable  order.8* 

«*  In  re  Columbia  Real  Estate  Co.,  112  "  Act  Cong.  March  3,  1801,  {  7,  26 

Fed.  643.  50  C.  C.  A.  406,  7  Am.  Bankr.  Stat.  828. 

Rep.  441.     A  decree  or  order  does  not  «*  O'Dell  v.  Boyden,  150  Fed.  731,  80 

take  effect,  for  the  purpose  of  an  appeal  C.  C.  A.  307,  10  Ann.  Cas.  239,  17  Am. 

or  a  petition  to  revise,  while  a  motion  Bankr.  Rep.  751. 

for  rehearing  is  pending.    Yaryan  Hosin  BB  Lazarus,  Michel  &  Lazarus  v.  Pren- 

&  Turpentine  Co.  v.  Isaac  (C.  C.  A.)  270  tlce,  234  U.  S.  203,  34  Sup.  Ct.  851,  58 

Fed.  710,  46  Am.  Bankr.  Rep.  421.  L.  Ed.  1305,  32  Am.  Bankr.  Rep.  559. 

fi»  In  re  Russell,  101  Fed.  248,  41  C.  C.  «•  In  re  Graboyes  (D.  C.)  228  Fed.  574, 

A.  323,  3  Am.  Bankr.  Rep.  658.    And  see  30  Am.  Bankr.  Rep.  29. 

In  re  Conwumers'  Packing  Co.  (C.  C.  A.)  *i  Board  of  Road  Com'rs  of  Monroe 

268  Fed.  1&S,  46  Am.  Bankr.  Rep.  338.  County  v.  Kell,  259  Fed.  76,  170  C.  C.  A. 

»«  Goodman  v.  Brenner.  109  Fed.  481,  144,  44  Am.  Bankr.  Rep.  250. 

48  C.  0.  A.  516,  6  Am.  Bankr.  Rep.  470.  a2  Thorns  &  Brenueman  v.  Goodman, 
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§  42.  Same;  Adjudication  of  Bankruptcy. — The  provision'  of  the 
bankruptcy  act  allowing  an  appeal  from  a  "judgment  adjudging  or  -re-- . 
fusing  to  adjudge  the  defendant  a  bankrupt,"  is  to  be  understood  as 
applying  to  cases  of  involuntary  bankruptcy,  for  the  use  of  the  word 
"defendant"  implies  that  the  proceeding  is  instituted  against  him  by 
creditors.  Hence  it  would  appear  that  an  order  of  the  district  court 
vacating  (or  refusing  to  vacate)  an  adjudication  of  bankruptcy  made 
upon  the  voluntary  petition  of  the  debtor  would  not  be  subject  to  ap- 
peal.** Under  the  former  statute,  the  rule  was  that  if  a  petition  in  in- 
voluntary bankruptcy  was  tried  by  the  district  court  without  a  jury, 
and  an  adjudication  made,  its  decision  might  be  reviewed  by  the  ap- 
pellate court  under  its  superintending  and  revisory  power,  but  not  on 
appeal.*4  But  this  rule  is  exactly  reversed  by  the  express  terms  of  the 
present  act,  and  it  is  held  that  such  an  adjudication  can  be  reviewed  only 
on  appeal,  and  not  on  a  petition  for  revision.*6  But  if  the  case  is  tried 
by  a  jury,  the  method  of  obtaining  a  review,  both  under  the  act  of  1867 
and  the  present  statute,  is  not  by  appeal  but  by  writ  of  error.*8  When 
an  appeal  is  taken  from  such  an  adjudication,  it  is  an  "appeal  as  in 
equity  cases,"  under  the  terms  of  the  statute,  that  is  to  say,  both  the 
facts  and  the  law  are  brought  before  the  reviewing  court."  An  order 
of  the  district  court  dismissing  a  petition  in  involuntary  bankruptcy,  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  an  act 
of  bankruptcy,  is  a  judgment  "refusing  to  adjudge  the  defendant  a 
bankrupt,"  and  is  therefore  appealable  under  the  statute.**  But  it  seems 
that  an  order  sustaining  a  demurrer  to  a  petition  filed  for  the  purpose 
uf  vacating  an  adjudication  in  bankruptcy  is  not  a  judgment  from  which 
an  appeal  will  lie  under  this  provision  of  the  statute.8*  And  it  may  in 
fact  be  said  to  be  the  settled  rule  that  an  order  made  upon  an  applica- 
tion or  motion  to  vacate  or  set  aside  an  adjudication  in  bankruptcy, 
whichever  way  it  is  decided  (whether,  for  instance,  the  court  vacates 

254  Fed.  39,   166  G.   C.  A.  449,  42  Am.  mand  was  withdrawn  and  a  bearing  had 

Bankr.  Bep.  688.  without  a  Jury.     Marine  Nat.  Bank  v. 

"  See  In  re  Hall,  1  DDL  687,  Fed.  Cas.  Swigart  (C.  C.  A.)  262  Fed.  854,  45  Am 

No.  5,820.  Bankr.  Rep.  162. 

•*  In  re  Picton,  2  Dill.  648,  11  N.  B.  B.  <"  In  re  Neusuiith.  147  Fed.  160,  77  C. 

420,  Fed.  Gas.  No.  11,136;  In  re  O'Brien,  O.  A.  402,  17  Am.  Bankr.  Rep.  1118. 

1  X.  B.  R.  176,  Fed.  Caa.  No.  10,397.  ««  Stevens  v.  Nave-McCord  Mercantile 

«* In  re  Good,  99  Fed.  389,  39  C.  C.  Co.,  160  Fed.  71.  80  C.  C.  A.  25,  17  Am. 

A.  581,  3  Am.  Bankr.  Rep.  605;  Cook  In-  Bankr.  Rep.  609. 

let  Coal  Fields  Co.  v.  Caldwell,  147  Fed.  «» in  re  Ives,  113  Fed.  911,  51  C.  C.  A. 

475,  78  C.  C.  A.  17,  17  Am.  Bankr.  Hep.  541,  7  Am.  Bankr.  Rep.  692;  B.  R.  Blec 

136.  trie  &  Telephone  Altg.  Co.  v.  .Etna  Life 

"*  Supra,  |  40.    But  appeal,  and  not  a  Ins  Co.,  206  Fed.  885,  124  C.  O.  A.  615. 

writ    of  error.    Is   the   proper   remedy,  30  Am.  Bankr.  Rep.  424. 
though  a  jury  was  demanded,  if  the  de- 
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the  adjudication  and  dismisses  the  petition  for  want  of  jurisdiction  or 
'•  '.for- any  other  reason,  or  whether  the  order  dismisses  a  creditor's  petition 
to  vacate  the  adjudication  for  fraud)  is  not  appealable,  though  it  may 
be  reviewed  on  a  petition  to  revise.™  And  an  order  that,  if  the  alleged 
bankrupt  shall  appear  and  plead  to  the  petition  within  five  days,  the 
adjudication  will  be  set  aside  and  the  motion  to  quash  service  of  sub- 
poena granted,  cannot  be  appealed,  because  it  is.  conditional  and  therefore 
not  final.11  Nor  does  an  order  come  within  the  description  of  appeala- 
ble judgments  which  simply  adjudges  an  individual  to  be  a  member 
of  a  bankrupt  partnership  and  to  be  liable  for  its  debts." 

§  43.  Same;  Decision  on  Discharge  or  Composition. — The  bank- 
ruptcy act  provides  that  an  appeal  may  be  taken  from  an  order  grant- 
ing or  denying  a  discharge.  This  clause  will  of  course  apply  equally  to 
voluntary  and  involuntary  cases,  and  the  right  of  appeal  may  be  claimed 
by  the  bankrupt  when  his  application  for  discharge  is  denied,  and  by 
the  creditors  who  have  filed  specifications  in  opposition  to  the  discharge, 
when  the  same  is  granted."  An  order  of  a  court  of  bankruptcy  dis- 
missing an  application  for  discharge  on  the  ground  of  want  of  prose- 
cution is,  in  substance  and  effect,  one  denying  a  discharge  and  is  there- 
fore appealable."  But  where  a  creditor  applies  for  an  order  to  set 
aside  the  discharge  of  the  bankrupt,  and  it  is  denied  on  the  ground  that, 
if  all  the  facts  claimed  by  the  creditor  were  established,  they  would  not 
warrant  the  court  in  refusing  a  discharge,  this  action  of  the  court  is 
more  properly  reviewable  on  a  petition  for  revision."    Where  a  bank- 

'  t>  Vallely  v.  Northern  Fire  &  Marine  ing  or  denying  a  discharge,"  and  there- 
Ins.  Co.,  264  U.  3.  348,  41  Sup.  Ct.  116,  fore  Is  not  appealable.    Ragan,  Malone  4 

G5  L.  Ed. ,  46  Am.  Bankr.  H*p.  340 ;  Co.  v.  Cotton  &  Preston,  195  Fed.  66. 

In  re  De  Camp  Glass  Casket  Co.  (C.  C.  115  C.  C.  A.  576, 28  Am.  Bankr.  Rep.  246 ; 

A.)  272  Fed.  55S,  47  Am.  Bankr.  Rep.  1 ;  Id.,  200  Fed.  546,  118  C.  C.  A.  640,  29 

Bank  of  Elberton  v.   Swift    (C.  C.  A.)  Am.  Bankr.  Hep.  597.    And  review  of  an 

208  Fed.  305,  46  Am.  Bankr.  Rep.  75;  order  overruling  objections  to  a  bank- 

Hart-Parr  Co.  v.  Barkley,  231  Fed.  913,  rupt'a  discharge  will  be  denied  until  the 

146  C.  C.  A.  100,  36  Am.  Bankr.  Rep.  order  la  amended  so  as  to  show  whether 
540;    In  re  Vanoscope  Co.,  233  Fed.  53,  the   objections   were  overruled    on   the 

147  C.  C.  A.  123,  36  Am.  Bankr.  Rep.  merits,  or  under  the  Impression  that  a 
778 ;  B-R  Electric  &  Telephone  Mfj*.  Co.  proposed  compromise  had  made  them  im- 
v.  JEtna  Life  Ins.  Co..  206  Fed.  885,  124  material.  In  re  Doyle,  220  Fed.  434,  137 
C.  C.  A.  545,  30  Am.  Bankr.  Rep.  424.  C.  C.  A.  28,  34  Am.  Bankr.  Rep.  28. 

ti  In  re  Sutter  Hotel  Co.,  241  Fed.  367,  i*  In  re  Huffier,  127  Fed..  125,  61  C. 

154  C.  C.  A.  247,  39  Am.  Bnnkr.  Rep.  620.  C.  A.  259,  11  Am.  Bankr.  Hep.  469.     A 

"  Francis  v.  McXeal,  170  Fed.  445,  95  denial  of  a  motion  to  dismiss  an  appllca- 

C.  C.  A.  108,  22  Am.  Bankr.  Rep.  337.  Hon  of  a  bankrupt  for  a  discharge  on  on- 

t«  Feder  v.  Goetz  (C.  C.  A.)  2C4  Fed.  disputed  facts  presents  a  question  of  law 
619,  45  Am.  Bankr.  Hep.  57.     But  an  reviewable  by  petition  to  revise.     Un- 
order simply  affirming  the  report  of  a  deke  v.  Converse,  198  Fed.  618,  117  C. 
special  master  on  a  contested  application  C.  A.  322,  28  Am.  Bankr.  Rep.  500. 
for  a  discharge  is  not  a  "judgment  grant-  «  In  re  White,  248  Fed.  115,  100  C. 
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rupt's  application  for  discharge  was  dismissed  for  a  technical  error,  but 
no  order  was  entered  on  the  judge's  minutes,  and  new  proceedings  were 
instituted,  in  which  the  former  denial  was  pleaded  as  res  judicata,  it 
was  held  that  the  bankrupt  was  still  entitled  to  have  an  order  entered  on 
the  prior  decision  and  to  appeal  therefrom."  An  order  denying  an  ap- 
plication for  discharge  will  be  reversed  on  appeal  where  clearly  incon- 
sistent with  the  testimony  in  the  case  and  the  referee's  report  over- 
ruling the  specifications  of  objection." 

Since  the  statute  provides  (§  14c)  that  "the  confirmation  of  a  com- 
position shall  discharge  the  bankrupt  from  his  debts,  other  than  those 
agreed  to  be  paid  by  the  terms  of  the  composition  and  those  not  affected 
by  a  discharge,"  a  judgment  confirming  a  composition  is  in  effect  a 
judgment  granting  a  discharge,  and  is  therefore  reviewable  on  appeal 
under  this  provision  of  the  act.78  On  the  same  principle,  an  appeal  lies 
from  an  order  of  the  district  court  refusing  to  confirm  a  composition  ten- 
dered by  the  debtor  and  accepted  by  the  required  number  of  creditors. 
The  right  of  appeal  given  by  this  section,  it  is  said,  is  reciprocal,  and 
as  the  confirmation  of  a  composition  discharges  the  bankrupt,  opposing 
creditors  clearly  have  a  right  to  appeal  from  such  an  order,  and  the  bank- 
rupt has  an  equal  right  to  appeal  from  an  order  refusing  the  confirma- 
tion. Such  an  appeal,  moreover,  is  within  the  spirit  of  the  provisions  for 
review,  since  the  order  in  either  case  is  a  final  termination  of  the  com- 
position proceedings  which  are  provided  for  by  the  act  as  one  of  the 
methods  for  the  settlement  of  the  bankrupt's  debts,  and  the  effecting  of 
his  discharge  from  further  liability  thereon.7' 


C.  A.  255,  41  Am.  Bankr.  Rep.  468 ;    In  44  Am.  Bankr.  Rep.  464,  46  Am.  Rankr. 

re  Louisville  Nat.  Banking  Co.,  188  Fed.  Rep.  180. 

403,  85  C.  C.  A.  513,  10  Am.  Bankr.  Rep.  >•  United  States  v.  Hammond,  104  Fed. 

809.    See  Commercial  Bank  of  Manehes-  862,  44  C.  C.  A.  229.  4  Am.  Bankr.  Rep. 

ter  v.  Buekner,  20  How.  108,  15  L.  Ed.  736,  reversing  In  re  Adler,  103  Ted.  444, 

8C2.     A  petition  to  revise,  and  not  an  4  Am.  Bankr.  Rep.  583.    But  see  In  re 

appeal,  is  the  proper  mode  of  renewing  MeVoy  Hardware  Co.  (C.  C.  A.)  200  Fed. 

mi  order  setting  aside  a  discharge.     In  949,  29  Am.  Bankr.  Rep.  322.     Whore  an 

re  Jacobs,  241  Fed.  620, 154  C.  C.  A.  378,  order  dismissing  a  petition  for  coDflnna- 

39  Am.  Bankr.  Rep.  386.  Hon  of  a  composition   was  predicated 

»i  In  re  Elkind,  175  Fed.  64,  99  C.  a  whollJ'  °"  tlle  P">P°s'Uon  <*  law  that  the 

A-  86,  23  Am.  Bankr.  Rep.  166.  proposed  offer  wu  not  a  "composition," 

and  in  no  manner  involved  the  question 

*»Boyd   v.  Arnold,   149   Fed.    187,   79  or  tne  rlRnt  of  the  h^m-m*  t&  ^  dlB. 

O.  C.  A.  135,  17  Am.  Bankr.  Rep.  839.  charged,   the   order   involves   matter   of 

"In  re  Friend,  134  Fedt  778,  67  0.  law  arising  In  bankruptcy  proceedings 

C.  A.  500,  13  Am.  Bankr.  Rep.  595 :    In  and  is  reviewable  on  petition  to  revise 

re  Bay  State  Milling  Co.,  223  Fed.  778,  aud  not  on  appeal.     In  re  Graham  & 

139  C.  C.  A.  698,  35  Am.  Bankr.  Rep.  112;  Sons.  252  Fed.  03.  164  C.  C.  A.  205,  42 

In  re  Gottlieb  (0.  C.  A.)  262  Fed.  730,  Am.  Bankr.  Rep.  52. 
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§  44.  Same;  Allowance  or  Rejection  of  Claim. — A  judgment  of  the 
district  court  allowing  or  rejecting  a  debt  or  claim  of  a  creditor  against 
the  estate  of  the  bankrupt  may  be  reviewed  on  appeal  to  the  circuit  court 
of  appeals,  provided  the  sum  in  controversy  amounts  to  five  hundred 
dollars.8*  In  this  case  the  remedy  by  appeal  is  exclusive,  and  the  con- 
tested matters  cannot  be  brought  before  the  reviewing  court  on  petition 
for  the  exercise  of  its  power  to  "superintend  and  revise  in  matters  of 
law."  81  Some  of  the  circuit  courts  of  appeals  have  thought  that  this 
latter  power  was  properly  invoked,  instead  of  the  remedy  by  appeal, 
where  there  was  no  dispute  as  to  the  validity  or  amount  of  the  claim, 
but  only  a  contention  as  to  whether  or  not  it  was  entitled  to.  priority  of 
payment  out  of  the  assets  of  the  bankrupt  estate.8*  But  these  rulings 
appear  to  be  inconsistent  with  a  late  decision  of  the  Supreme  Court  to 
the  effect  that,  although  the  validity  of  the  claim  as  a  general  claim 
against  the  estate  is  not  denied,  still  an  order  of  the  district  court  es- 
tablishing it  as  a  lien  against  the  estate  is  appealable,  and  is  not  the 
proper  subject  of  a  review  under  the  revisory  power  of  the  circuit  court 
of  appeals.  The  court  observed  that  "the  fact  that,  after  the  adjudica- 
tion of  the  claim,  the  trustee  made  no  objection  to  its  allowance  as  a 
valid  claim,  but  intended  only  to  contest  its  validity  as  a  lien  upon  the 
bankrupt's  estate,  made  no  difference  as  to  the  appellate  character  of 
the  controversy."  And,  speaking  of  section  24b  of  the  bankruptcy  act 
it  was  said:  "We  think  this  subdivision  was  not  intended  to  give  an 
additional  remedy  to  those  whose  rights  could  be  protected  by  an  ap- 
peal under  section  25  of  the  act.  That  section  provides  a  short  method 
by  which  rejected  claims  can  be  promptly  reviewed  by  appeal  in  the 

so  Bankruptcy  Act  1898,  f  25n.     And  of  Roanoke,  253  Fed.  946,  185  C.  C.  A. 

see  Southern  Cotton  Oil  Co.  v.  Elliotte,  388,   42  Am.   Bankr,   Rep.   651.     In  re 

218  Fed.  567,  134  C.  C.  A.  295,  33  Am.  Thompson  (C.  C.  A.)  264  Fed.  913,  45  Am. 

Bankr.  Rep.  375 ;   Keith  v.  Kilmer  (C.  C.  Bankr.  Rep.  500 :  In  re  Craig  Lumber  Co. 

A.)  272  Fed.  643,  47  Am.  Bankr.  Rep.  92;  (C.  C.  A.)  266  Fed.  692,  46  Am.  Bankr. 

Duff  v.  Carrier,  55  Fed.  433,  5  C.  C.  A.  Rep.  135;  In  re  Place,  8  Blatchf.  302,  4 

177;  In  re  Place,  8  Blatchf,  302,  4  N.  B.  N.  B.  R,  541,  Fed.  Cas.  No.  11,200.    But 

R.  541,  Fed.  Cas.  No.  11,200;    Morris  V.  the  denial  of  an  application  by  an  indl- 

Bnisli,  2  Woods,  354,  14  N.  B.  R.  371,  vidual  creditor  of  a  bankrupt  member  of 

Fed.  Cas.  No.  9,828.  a  firm  for  an  allowance  of  Interest  out 

»i  In  re  Dickson,  111  Fed.  726,  49  C.  C.  of  the  Individual  estate,  subsequent  to 

A.   574,  55  I>.   It.   A.  349,  7  Am.   Bnnkr.  the  allowance  of  his  claim,  is  reviewable 

Eep.  186 ;  Cooper  v.  Miller,  203  Fed.  3R3,  on    original   petition    to  revise.     In  re 

121  C.  C.  A.  567,  30  Am.  Bankr.  Rep.  Chandler,  184  Fed.  887,  107  O.  C.  A.  209, 

194;  Matter  of  Loving,  224  TJ.  S.  183,  32  25  Am.  Bankr.  Rep.  8G5. 

Sup.   Ct.   446,  56  L.   Ed.  725,  27  Am.  ss  i„  re  Rouse,  Hazard  &  Co.,  91  Fed. 

Bankr.   Rep.   852 ;     First   Nat   Bank   v.  96,  33  C.  C.  A.  356,  1  Am.  Bankr.  Rep. 

Cooper,   20   Wall.    171,   22   L.   Ed.   273;  234 ;    In  re  Worcester  County,  102  Fed. 

Pindel  v.  Holgate.  221  Fed.  342. 137  C.  C.  808,  42  C.  C.  A.  637,  4  Am.  BanLr.  Rep. 

A.  158,  34  Am.  Bankr.  Rep.  600;    King  49G. 
Lumber  Co.  v.  National  Exchange  Bank 
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circuit  court  of  appeals,  and,  in  certain  cases,  in  this  court.  The  pro- 
ceeding under  section  24b,  permitting  a  review  of  questions  of  law  aris- 
ing in  bankruptcy  proceedings,  was  not  intended  as  a  substitute  for  the 
right  of  appeal  under  section  25."  M 

In  regard  to  the  jurisdictional  minimum  of  $500,  it  is  held  that  the 
restriction  has  reference,  not  to  the  amount  of  the  original  claim,  but  to 
the  amount  of  the  allowance  or  rejection,  and  therefore  to  the  amount 
which  will  be  put  in  controversy  by  the  appeal.  Hence  if  a  claim  is  re- 
duced by  the  court  and  allowed  for  an  amount  smaller  than  that  as- 
serted by  the  creditor,  or  if  a  claim  made  up  of  various  items  is  sifted, 
and  some  of  the  items  disallowed  and  others  allowed,  it  is  necessary,  in 
order  to  give  a  right  of  appeal,  that  the  matter  which  will  come  before 
the  appellate  court,  namely,  the  amount  of  the  reduction  or  of  the  par- 
tial allowance  or  rejection,  should  reach  the  jurisdictional  sum.8*  Thus, 
where  a  state  filed  a  claim  against  a  bankrupt  corporation  for  the  amount 
of  a  franchise  tax  alleged  to  be  in  arrear,  and  more  than  $500  of  the 
claim  was  disallowed,  the  state  was  entitled  to  appeal.88 

Where  claims  are  made  for  the  allowance  of  expenses,  costs,  and 
counsel  fees,  incurred  by  the  petitioning  creditors  in  involuntary  cases, 
or  by  the  trustee  or  by  creditors  who  co-operate  with  him  in  contesting 
claims  and  prosecuting  suits,  it  is  held  that  an  order  of  the  court  of 
bankruptcy  allowing  or  disapproving  such  a  claim  is  not  a  "judgment 
allowing  or  rejecting  a  debt  or  claim,"  but  is  an  administrative  order  re- 
viewable only  on  petition  to  revise.88  But  it  is  otherwise  where  the 
disputed  item  constitutes  an  integral  part  of  the  claim  of  a  creditor. 
Thus,  where  a  mortgage  creditor  of  a  bankrupt  proves  his  claim  as  a 
secured  debt,  including  the  amount  stipulated  to  be  paid  as  an  attorney's 
fee  in  case  of  foreclosure,  and  the  district  court  reverses  the  action  of 


"  Matter  of  Loving,  224  TJ.  S.  183,  32  Brltton  Lumber  Co.,  227  Fed.  49,  141  C. 

Sup.   Ct.  446,   56  L.    Ed.   725,  27  Am.  C.  A.  607,  35  Am.  Bankr.  Rep.  710. 
Bankr.  Rep.  852.  "a  In  re  Cosmopolitan  Power  Co.,  137 

**  Gray    v.    Grand    Forks   Mercantile  Fed.  858,  70  C.  C.  A.  388,  14  Am.  Bankr. 

Co.,   138   Fed.   344,   70  C.  C.   A.   634,  14  Rep.  004. 

Am.  Bankr.  Rep.  7S0.  citing  Hilton  v.         *">  Ohio  Valley  Bank  Co.  v.  Swtteer, 

Dickinson,  108  TJ.  S.  165,  2  Sup.  Ct.  424,  153  Fed.  362,  82  C.  C.  A.  438,  18  Am. 

27*1*  Ed.  688;  Dows  v.  Johnson,  110  TJ.  Bankr.    Rep.  080:    W.   J.    Davidson  & 

S.  233.  3  Snp.  Ct.  640,  28  L.   Ed.  128.  Co.  v.  Friedman,  140  Fed.  853.  72  C.  C. 

Where   the   allowed    eiolm  against  the  A.  553,  15  Am.  Bankr.  Rep.  480.     And 

bankrupt   Is    tor   $2,500,    with    specific  see  Streerer  v.  Lowe,  184  Fed.  263,  106 

liens  as  security,  an  appeal  lies  to  the  C.  C.  A.   405,  25  Am.   Bankr.   Rep.  774. 

circuit  court  of  appeals,  although  no  one  Compare  In  re  Curtis,  100  Fed.  784,  41 

of  the  liens  amounts  to  $500,  and  the  C.  0.  A.  50,  4  Am.  Bankr.  Rep.  17, 
contest  ts  only  as  to  them.     Stuart  v. 
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the  referee  in  rejecting  the  latter  item,  and  orders  its  allowance,  this 
constitutes  an  appealable  judgment." 

The  judgment  must  be  one  either  "allowing  or  rejecting"  a  debt  or 
claim,  and  this  has  reference  to  its  right  to  share  in  the  distribution  of 
the  estate.**  Thus,  an  order  allowing  (or  refusing  to  allow)  a  certain 
claim  to  be  filed  for  the  purpose  of  voting  in  the  election  of  a  trustee,  is 
not.  of  this  character  and  therefore  not  appealable.*1  So  of  an  order 
denying  the  right  of  a  petitioner  to  participate  in  the  individual  assets 
of  a  member  of  a  bankrupt  firm,  until  after  the  individual  creditors 
should  have  been  paid.**  But  on  the  other  hand,  where  a  referee  an- 
nounces that,  as  the  proofs  stand  before  him,  he  declines  to  allow  a 
creditor's  claim  as  established,  and  the  district  court  approves  and  af- 
firms his  decision,  the  creditor's  claim  has  been  "rejected"  so  as  to  give 
him  a  right  of  appeal.'1  And  so  there  is  an  "allowance"  where  a  credi- 
tor holding  a  note  given  by  a  bankrupt  firm,  and  signed  as  surety  by  a 
member  of  the  firm,  also  in  bankruptcy,  having  proved  the  debt  against 
the  firm  estate,  also  files  it  as  an  individual  debt  against  the  estate  of 
the  surety,  and  the  court  decides  that  it  is  provable  against  such  indi- 
vidual estate.**  And  again,  there  is  an  appeal  where  the  court  of  bank- 
ruptcy decides  that  the  bankrupt  is  not  entitled  to  a  business  home- 
stead in  certain  property  covered  by  a  deed  of  trust,  and  orders  that 
the  incumbered  property  shall  be  applied  to  the  claim  of  the  creditor 
holding  the  security. Bs    And  so,  where  a  creditor  of  a  bankrupt,  after  the 


*t  in  re  Roche.  101  Fed.  056,  42  a 
C.  A.  115,  4  Am.  Bankr.  Rep.  360. 

s»  a  decision  of  the  court  of  bankrupt- 
cy in  a  contest  between  the  trustee  and 
ud  adverse  claimant  of  property  may 
l>e  reviewed  on  appeal,  but  not  under 
the  provision  here  under  consideration, 
but  on  the  ground  that  it  Involves  a 
"controversy  arising  In  a  bankruptcy 
proceeding."  See  Rode  ft  Horn  v. 
Phlpps,  105  Fed.  414,  115  C.  C.  A.  316, 
27  Am.  Bankr.  Rep.  827 ;  Fidelity  Trust 
Co.  v.  Gaskell,  195  Fed.  865,  115  C.  C. 
A.  527,  28  Am.  Bankr.  Rep.  4;  In  re 
Hamilton  Automobile  Co.,  198  Fed.  S5G, 
117  C.  C.  A.  135,  29  Am.  Bankr.  Rep. 
163;  Klrkpatrlck  v.  Harnesberger,  109 
Fed.  886,  118  C.  C.  A.  334,  29  Am.  Bankr. 
Rep.  439;  Franklin  v.  Stoughton  Wagon 
Co.,  168  Fed.  857,  04  C.  C.  A.  269,  22  Am. 
Bankr.  Rep.  63;  Houghton  v.  Burden, 
228   U.    8.    161,   33  Sup.   Ct.   491,   57   L. 

Ed.  ,  30  Am.  Bankr.  Rep  16;    Kis- 

kadden  v.  Stelnle,  203  Fed.  375,  20  Am. 


436. 

so.Duryea  Power  Co.  v.  Sternberg!), 
218  U.  S.  299,  31  Sup.  Ct  25,  54  L.  Ed. 
1047,  25  Am.  Bankr.  Rep.  66.  An  order 
expunging  a  claim  filed  on  behalf  of  an 
estate,  because  not  signed  by  both  of  the 
executors,  Is  properly  reviewable  on 
petition  to  revise.  In  re  Sehaffner  (C. 
C.  A.)  267  Fed.  977,  45  Am.  Bankr.  Rep. 
681. 

»  Euclid  Nat.  Bank  v.  Union  Trust  ft 
Deposit  Co.,  149  Fed.  975,  79  C.  a  A. 
485,  17  Am.  Bankr.  Rep.  834. 

"Hlscock  v.  Varlck  Bank,  206  TJ.  S. 
28,  27  Sup.  Ct.  681,  51  L.  Ed.  945,  18 
Am.  Bankr.  Rep,  1. 

"  In  re  Mueller,  135  Fed.  711,  68  C.  & 
A.  340.  14  Am.  Bankr.  Rep.  256. 

»*  Burow  v.  Grand  Lodge  of  Sons  of 
Hermann,  133  Fed.  708,  66  a  a  A.  538, 
13  Am.  Bankr.  Rep.  542. 
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filing  of  the  petition,  sold  securities  which  he  held,  credited  the  pro- 
ceeds on  his  debt,  and  filed  a  claim  for  the  balance  due,  an  order  dis- 
allowing such  sale  and  directing  a  resale  of  the  securities  at  public  auc- 
tion is  an  order  "rejecting"  the  claim  and  therefore  appealable." 

Where  the  real  contest  is  as  to  the  right  of  a  creditor  who  claims  to 
occupy  a  favored  position,  either  as  being  entitled  to  priority  of  payment 
or  as  entitled  to  assert  a  lien,  the  authorities  are  not  entirely  free  from 
doubt  on  the  right  of  appeal.  But  the  better  doctrine  appears  to  be 
that,  if  there  is  no  contest  as  to  the  validity  of  the  claim  as  such,  nor  as 
to  its  amount,  still,  a  decision  of  the  district  court  either  allowing  or  dis- 
allowing the  creditor's  claim  to  priority  or  to  a  lien  is  an  appealable 
judgment  under  the  statute."  At  any  rate,  it  is  clear  that,  where  the 
disallowance  of  a  claim  against  the  bankrupt's  estate  is  properly  before 
the  circuit  court  of  appeals  on  an  appeal  respecting  the  provability  of 
the  claim  in  general  or  respecting  its  amount,  any  question  concern- 
ing an  alleged  lien,  security,  rank,  or  priority  of  the  claim  is  an  incident 
to  its  allowance  or  rejection  and  may  therefore  be  reviewed  by  the  ap- 
pellate court,  and  such  an  appeal  brings  up  both  questions  of  law  and 
of  fact.** 

Where  a  proof  of  debt  is  disallowed  by  the  district  court  and  an 
appeal  taken  to  the  circuit  court  of  appeals,  the  cause  of  action  prose- 


»*  Id  re  Mertens,  144  Fed.  818,  75  C. 
A:  548,  15  Am.  Bankr.  Rep.  362. 

»*  Coder  v.  Arts,  213  U.  S.  223.  29  Sup. 
Ct.  436,  53  L.  Ed.  772,  16  Ann.  Cas. 
1008,  22  Am.  Bankr.  Rep.  1;  Matter  of 
Loving,  224  TJ.  S.  183,  32  Sup.  Ct.  446,  56 
L.  Ed.  725,  27  Am.  Bankr.  Hep.  852; 
Bell  v.  Arledge,  192  Fed.  8S7,  113  C.  C. 
A.  161,  27  Am.  Bankr.  Rep.  773;  In  re 
Doran.  154  Fed.  467,  83  C.  C.  A.  265,  18 
Am.  Bankr.  Rep.  760;  Naiiman  Co.  v. 
Bradahaw,  193  Fed.  350,  113  C.  C.  A. 
274,  27  Am.  Bankr.  Rep.  565;  In  re 
Streator  Metal  Stamping  Co.  (O.  O.  A.t 
205  Fed.  280,  30  Am.  Bankr.  Rep.  55; 
Wuerpel  v.  Commercial  Germ  an  la  Trust 
k  Savings  Bank,  238  Fed.  269,  151  C.  C. 
A.  285,  38  Am.  Bankr.  Rep.  223;  In  re 
Hartzell,  20ft  Fed.  775,  120  C.  C.  A.  499, 
31  Am.  Bankr.  Rep.  356;  Bernard  v. 
Lea,  210  Fed.  583.  127  C.  C.  A.  21»,  31 
Am.  Bankr.  Rep.  436;  Sterne  v.  Mer- 
chant);' Nat.  Bank.  216  Fed.  862,  188  C. 
C.  A.  66,  83  Am.  Bankr.  Rep.  205;  Home 
Bank  for  Ravines  v.  Lohm,  223  Fed.  633, 
139  C.  C.  A.  179,  34  Am.  Bankr.  Rep. 
624;  In  re  Lane  Lumber  Co.,  217  Fed. 
546, 133  C.  C.  A.  398,  33  Am.  Bankr.  Rep. 


497;  New  Hampshire  Savings  Bank  v. 
Varner,  216  Fed.  721,  132  C.  C.  A.  631, 
33  Am.  Bankr.  Rep.  1.  Compare  Hutch- 
inson v.  Otis,  lftO  U.  S.  552,  23  Sup.  Ct. 
778,  47  L.  Ed.  1179,  10-Ara.  Bankr.  Bep. 
135 ;  Gaudette  v.  Graham,  164  Fed.  311, 
90  C.  C.  A.  243;  Emerson  v.  Castor,  236 
Fed.  2»,  140  C.  C.  A.  230,  37  Am.  Bankr. 
Bep.  71ft.  In  re  York,  1  Abb.  V.  S.  503, 
4  N.  B.  R.  479.  Fed.  Cas.  No.  18,13ft.  It 
Is  very  difficult  to  reconcile  the  rulings 
of  the  Supreme  Court  In  the  three  eases 
above  cited,  but  the  doctrine  stated  In 
the  text  appears  to  he  in  accordance 
wltb   its  latest  decisions. 

»«In  re  Cosmopolitan  Power  Co.,  137 
Fed.  858,  70  C.  C.  A.  3S8,  14  Am.  Bankr.' 
Bep.  604:  Courier- Journal  Job  Printing 
Co.  v.  Rclwefer-Meyer  Brewing  Co.,  101 
Fed.  609.  41  C.  C.  A.  614,  4  Am.  Bankr. 
Bep.  183;  Cunningham  v.  German  Ins. 
Bank,  103  Fed.  932.  43  C.  C.  A.  377,  4 
Am.  Bankr.  Rep.  102;  In  re  Hartzell, 
209  Fed.  775,  126  C.  C.  A.  499,  31  Am. 
Bankr.  Rep.  356;  Morris  v.  Brush,  2 
Woods,  354,  14  N.  B.  R,  371,  Fed.  Cas. 
No.  0,828, 
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cuted  in  the  latter  court  must  be  the  same  one  which  was  rejected  by 
the  former ;  and  it  is  not  permissible,  under  cover  of  an  appeal,  to  trans- 
form the  claim  into  a  new  and  distinct  cause  of  action."  The  right  of 
appeal  in  cases  of  this  kind  is  not  confined  to  the  trustee  and  the  credi- 
tor whose  claim  is  in  question,  but  may  be  exercised  by  a  creditor  who 
has  opposed  its  allowance.*8  A  trustee  in  bankruptcy  may  also  appeal 
from  an  order  denying  his  motion  to  expunge  a  claim  allowed,  unless 
further  preferences  were  surrendered,  and  directing  a.  return  of  a  pref- 
erence previously  surrendered  by  the  creditor.*9 

§  45.  Revisory  Jurisdiction  of  Circuit  Court  of  Appeals. — By  the 
language  of  the  statute,  "the  several  circuit  courts  of  appeal  shall  have 
jurisdiction  in  equity,  either  interlocutory  or  final,  to  superintend  and 
revise  in  matter  of  law  the  proceedings  of  the  several  inferior  courts 
of  bankruptcy  within  their  jurisdiction.  Such  power  shall  be  exer- 
cised on  due  notice  and^petition  by  any  party  aggrieved."  (Bankruptcy 
Act  1898,  §  24b.)  It  will  be  observed  that  the  proceeding  thus  au- 
thorized to  be  taken  is  not  an  appeal.  The  jurisdiction  of  the  review- 
ing court  is  original  and  not  appellate,  and  is  to  be  invoked  simply  by 
a  petition  filed  by  the  party  seeking  a  review.  In  fact,  as  will  be 
shown  in  the  next  section,  many  decisions  hold  that  the  provisions  of 
the  act  relating  to  appeals  and  to  petitions  for  review  are  mutually  ex- 
clusive. And  the  two  remedies  are  neither  cumulative  nor  is  one  in- 
tended as  a  substitute  for  the  other.10* 

The  revisory  jurisdiction,  it  is  held,  extends  only  to  orders  made 
in  the  bankruptcy  proceedings  proper,  and  does  not  embrace  proceed- 
ings in  plenary  suits  by  the  trustee  against  third  parties  which  might 
have  been  maintained  in  a  state  court.101  But  it  is  otherwise  as  to  or- 
ders made  respecting  funds  or  property  in  the  control  or  custody  of  the 
court  of  bankruptcy,  since  these  matters  are  subject  to  its  summary 
jurisdiction.  Thus,  a  petition  lies  under  this  clause  of  the  act  to  review 
an  order  requiring  the  bankrupt  to  surrender  to  his  trustee  money  or 

f  In  re  Jaycox,  12  Blatchf.  209,  13  N.         101  in  re  Buseh,  116  Fed.  270,  53  C.  C. 

B.  B.  122,  Fed.  Cas.  No.  7,237.  A.  631,  8  Am.  Bankr.  Rep.  518;    Iu  re 

»s  id  re  Joseph,  2  Woods,  390,  Fed.  Jacobs,  99  Fed.  539.  39  C.  C.  A.  647,  3 

Oas.  No.  7,532.  Am.   Bankr.   Rep.   071.     Compare  In   re 

»  Livingstone  v.  Heinemun,  120  Fed.  Bonesteel,  7  Blatchf.  175,  3  N.  B.  R.  517. 

786,  57  C.  C.   A.   154,  10  Am.   Bankr.  Fed.  Cas.  No.  1,627.    Where  a  court  of 

Itep.  39.  bankruptcy  has  erroneously  retained  ju- 

ioo  Mutter  of  Loving,  224  U.  S.  183,  32  rlsdiction  to  adjudicate  the  rights  of  an 

Sup.   Ct.   446,  56  L.    Ed.    725,  27   Am.  adverse  claimant,  Its  judgment  may  be 

Bankr.  Rep.  S52.    And  see  In  re  Charles  reviewed  on  petition  to  revise.     Shea  v. 

Knosher  &  Co.,  197  Fed.  130.  116  C.  O.  Lewis,  206  Fed.  877,  124  C.  O.  A.  537, 

A.  560,  28  Am.  Bankr.  Bep.  747.  30  Am.  Bankr.  fiep.  438. 
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property  alleged  to  be  in  his  possession  and  to  belong  to  his  estate  in 
bankruptcy,10*  an  order  adjudging  him  in  contempt  for  disobeying  an 
order  requiring  him  to  pay  over  money  to  his  trustee,108  an  order  re- 
quiring him  to  indorse  a  liquor  license  so  that  it  may  be  transferred 
to  the  trustee,10*  an  order  requiring  the  surrender  of  property  by  the 
bankrupt's  voluntary  assignee  for  creditors,  or  by  his  alienee.10*  So 
also,  the  decision  of  a  court  of  bankruptcy  on  a  petition  claiming  own- 
ership of  funds  in  the  hands  of  a  bankrupt's  trustee,  may  be  reviewed 
on  petition  where  the  facts  are  not  in  dispute,100  and  where  a  mortgagee 
in  possession  of  property  of  the  bankrupt  surrenders  it  to  the  trustee, 
reserving  the  right  to  assert  his  lien  against  the  proceeds  of  its  sale,  the 
proceeds  are  held  by  the  court  as  assets  of  the  bankrupt  estate,  and  in 
dealing  with  the  fund  it  acts  as  a  court  of  bankruptcy,  and  its  action 
on  the  claim  of  the  mortgagee  is  subject  to  review  on  petition.107  And 
this  is  also  the  proper  method  of  reviewing  a  decision  as  to  the  effect 
of  the  adjudication  in  bankruptcy  upon  a  judgment  lien  acquired  with- 
in four  months  prior  thereto.'00  Generally  speaking,  any  order  made 
by  the  district  court  in  the  exercise  of  its  summary  jurisdiction  may  be 
reviewed  in  this  manner,10*  as  also  the  various  steps  taken  in  the  ordi- 
nary and  usual  administration  of  estates.    Thus,  a  petition  lies  to  revise 


mi  in  re  Purvlne,  96  Fed.  192,  37  C. 
C.  A.  446,  2  Am.  Bankr.  Rep.  T87;  In 
re  Shldlovsky,  224  Fed.  450.  140  C.  C.  A. 
654,  34  Am.  Bankr.  Rep.  861;  Henkln 
v.  Fousek,  246  Fed.  285,  159  O.  Cij^.  15, 
40  Am.  Bankr.  Rep.  701. 

«*  In  re  Cole,  163  Fed.  180,  90  C.  C. 
A.  50,  23  L.  R.  A.  (ft.  S.)  255,  20  Am. 
Bankr.  Rep.  761;  Henkln  v.  Fousek  (C. 
C.  A.)  267  Fed.  557,  46  Am.  Bankr. 
Rep.  97. 

i°*  FlBber  v.  Cushman,  103  Fed.  860, 
43  C.  C.  A.  881,  51  L.  R,  A.  292,  4  Am. 
Bankr.  Rep.  646. 

i»i  In  re  Abraham,  93  Fed.  767,  35  C. 
C.  A.  592.  2  Am.  Bankr.  Rep.  266;  Da- 
vis v.  Bohle,  02  Fed.  325,  34  C.  0.  A.  372, 
1  Am.  Bankr.  Rep.  412;  In  re  Gutwillig, 
92  Fed.  337,  34  C.  C.  A.  377,  1  Am. 
Bankr.  Rep.  388. 

">•  Hutchinson  v.  Le  Roy,  113  Fed. 
202,  51  C.  C.  A.  159,  8  Am.  Bankr.  Rep. 
20.  A  summary  order  adjudicating  an 
adverse  claim,  of  which  the  court  wax 
without  jurisdiction  In  such  proceeding, 
is  reviewable  by  petition  to  rev  he. 
Charles   H.  Brown  Paint  Co.  v.  Rock- 


hold  (C.  C.  A.)  269  Fed.  130,  46  Am. 
Bankr.  Rep.  246. 

loi  in  re  Autigo  Screen  Door  Co.,  123 
Fed.  249,  59  C.  C.  A.  248,  10  Am.  Bankr. 
Rep.  359.  And  see  In  re  Flatlaud,  196 
Fed.  310,  116  C.  C.  A.  130,  28  Am.  Bankr. 
Rep.  476. 

i»«  In  re  Richards,  96  Fed.  035,  37  C. 
C.  A.  634,  3  Am.  Bankr.  Rep.  145 ;  Moore 
v.  Green,  145  Fed.  472,  76  C.  C.  A.  242, 
16  Am.  Bankr.  Rep.  648. 

i«»In  re  Casey,  10  Blatchf.  376,  8 
N,  B.  R.  71,  Fed.  Cas.  No.  2,495;  Hurst 
v.  Teft,  12  Blatehf.  217,  13  N.  B.  R.  108, 
Fed.  Cas.  No.  6.939;  In  re  Goldstein. 
216  Fed.  887.  Orders  upon  the  allow- 
ance of  counsel  fees  In  connection  with 
a  proposed  composition  are  reviewable 
by  petition  to  reTise.  In  re  Ktnnane 
Co.'s  Estate,  242  Fed.  769,  155  C.  C.  A. 
357,  39  Am.  Bankr.  Rep.  593.  And  an 
order  allowing  fees  to  the  counsel  for 
the  trustee  Is  reviewable  by  petition  to 
revise,  and  not  by  appeal.  Yaryan  Rosin 
&  Turpentine  Co.  v.  Isaac  (C.  C.  A.)  270 
Fed.   710,   46  Am.   Bankr.   Rep.   421. 
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in  matter  of  law  an  order  appointing  a  referee  in  bankruptcy ,"•  an  or- 
der removing  or  refusing  to  remove  a  trustee  in  bankruptcy  from  his 
office,111  an  order  refusing  to  a  bankrupt  the  right  to  amend  his  schedule 
in  order  to  supply  an  accidental  omission  and  claim  his  exemptions,11* 
an  order  made  on  petition  of  a  creditor  directing  the  sale  of  property 
which  had  previously  been  set  apart  to  the  bankrupt  as  a  homestead,118 
a  decision  upon  an  application  to  confirm  a  sale  of  the  bankrupt's  es- 
tate,1" an  order  directing  the  distribution  of  the  proceeds  of  a  sale  of 
real  estate  made  by  a  trustee  in  bankruptcy,11'  a  decision  of  the  court 
of  bankruptcy  upon  an  application  for  the  confirmation  of  a  composi- 
tion,11* and  an  order  directing  that  a  set-off  of  mutual  debts  be  al- 
lowed.1" So  also,  where  a  proceeding  in  bankruptcy  is  dismissed  for 
want  of  jurisdiction,  the  trustee,  having  duly  excepted,  is  entitled  to 
have  the  order  of  dismissal  reviewed,  for  error  in  matters  of  law,  on  an 
original  petition  in  the  circuit  court  of  appeals.11*  But  the  latter  court 
will  not  ordinarily  review  a  mere  incidental  question  of  practice  in  the 
district  court.1"  And  the  reviewing  court  is  not  required  to  revise  ev- 
ery interlocutory  order  in  a  bankruptcy  proceeding,  but  only  such  de- 
crees as  have  a  certain  degree  of  definiteness  and  finality. ,w 

It  should  be  remarked  that  the  jurisdiction  of  the  circuit  court  of 
appeals  to  review  the  proceedings  of  the  district  courts  in  bankruptcy, 
under  this  provision  of  the  statute,  is  not  limited  by  any  measure  of  the 
amount  in  controversy  or  the  value  of  the  property  involved."1  But  pro- 
ceedings for  review  do  not  operate  to  transfer  to  the  appellate  court  the 
entire  bankruptcy  proceeding,  to  be  continued  there  as  in  a  court  of 
first  instance.  The  proceeding  is  not  a  removal  of  the  case  to  the  ap- 
pellate court,  and  the  statute  confers  no  power  to  execute  the  decrees 

'">  Ex  parte  Steele,  162  Fed.  691,  20     Bankr.  Rep.  124.    And  see  In  re  Seebold, 
Am.  Bankr.  Rep.  575.  105  Fed.  010,  45  C.  C.  A.  117,  0  Am. 

"ilnre  Brtggs,  61  Fed.  493,  9  C.  C.  A.      Bankr.   Rep.  358. 

5S6-  in  In  re  Robinson,  6  Blatehf.  263,  2 

"*  Goodman  v.  Curds,  1T1  Fed.  644.  N  B  R  34,  Fed  ^  No_  u  039 
98  C.  C.  A.  308,  23  Am.  Bankr.  Rep.  504. 

."Ingram   v.   Wilson,  125  Fed.  913,  "0l»  re  Chotiner,  218  Fed.  813.  134 

60  C.  C.  A.  618.  11  Am.  Bankr.  Rep.  102.  £■  c-  A-  M1-  &  Am    Bankr-  ^  288- 

n«  In  re  York,  1  Abb.  U.  S.  503,  4  N.  ThOT-  a  mere  order  of  "">  District  Court. 

B.  R.  479,  Fed.  Cas.  No.  18,139.  allowing  the  trustee  to  amend  his  spec- 

"«  In  re  Groetzlnger  &  Sons.  127  Fed.  '"cations   or  objection  to   the   discharge 

124,  62  C.  C.  A.  124,  11  Am.  Bankr.  Rep.  of  the  bankrupt,  *>**  not  the  finality  nec- 

ml  essary  Tor  review.     In  re  Pechin,  227 

"■  In  re   South  Boston   Iron  Co..  4  ,Fed-  «J  142  <*  C.  A.  377,  35  Am.  Bankr. 

Cliff.  343,  Fed.  Cas.  No.  13.183.  ItcP'  738- 

1"  Wilson  v.  National  Bank  of  Rolls,  "'  In  re  Clark,  9  Blatehf.  379,  6  N. 

1  McCrary.  538,  3  Fed.  391.  B.  R.  410,  Fed.  Cas.  No.  2,802  i    In  re 

"*  In  re  New  England  Breeders'  Club,  Rouse,  Hazard  &  Co.,  91  Fed.  96,  33  C.  C. 

1C9  Fed.  586,  95  C.  C.  A.  84,  22  Am.  A.  356,  1  Am.  Bankr.  Rep.  234. 
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of  the  district  court,  or  to  assume  primary  exercise  oi  the  jurisdiction 
conferred  on  the  latter  as  a  court  of  bankruptcy.1** 

§  46.  Appellate  and  Revisory  Jurisdiction  Contrasted;  Choice  of 
Remedies. — Several  of  the  circuit  courts  of  appeals  have  held  that  the 
two  grants  of  appellate  jurisdiction  to  those  courts  contained  in  the 
bankruptcy  act— that  which  gives  them  authority  to  review  by  appeal 
a  controversy  in  bankruptcy,  and  that  which-  gives  them  authority  to 
superintend  and  revise  in  matter  of  law  the  proceedings  of  the  several 
inferior  courts  of  bankruptcy — are  not  exclusive  of  each  other,  but  are 
concurrent  or  cumulative  grants,  the  former  allowing  a  review  of  both 
questions  of  law  and  questions  of  fact,  and  the  latter  being  restricted 
to  the  review  of  matters  of  law  only,  and  that  consequently  an  ag- 
grieved party  often  has,  and  may  exercise,  a  choice  of  remedy  as  be- 
tween these  two  methods  of  bringing  his  contention  before  the  appel- 
late court.***  And  this  view  obtains  some  support  from  a  decision  of 
the  Supreme  Court  of  the  United  States  on  a  question  certified  to  it 
by  the  circuit  court  of  appeals  in  the  eighth  circuit.  A  petition  for  re- 
vision had  been  filed  in  the  latter  court,  bringing  up  for  review  an  or- 
der of  the  district  court  dismissing  an  involuntary  petition  in  bank- 
ruptcy. This  was  clearly  a  "judgment  refusing  to  adjudge  the  defend- 
ant a  bankrupt,"  and  therefore  certainly  an  appealable  order  under  the 
statute.  The  circuit  court  of  appeals  requested  -the  instruction  of  the 
Supreme  Court  on  the  question  whether  it  had  jurisdiction  to  review 
the  order  on  original  petition,  and  the  question  was  answered  in  the 
affirmative.  But  the  point  actually  decided  by  the  Supreme  Court  was 
that  fhe  circuit  court  of  appeals  in  the  eighth  circuit  had  jurisdiction 
to  review  on  original  petition  the  proceedings  in  bankruptcy  in  the  dis- 
trict courts  of  Oklahoma  (then  a  territory),  although  the  appellate  ju- 
risdiction, properly  so  called,  over  those  courts  was  vested  in  the  su- 
preme court  of  the  territory.1** 

In  accordance  with  this  view  of  the  statute,  it  has  been  held  that 
the  circuit  court  of  appeals  should  not  decline  to  take  jurisdiction  of 
a  petition  for  revision  notwithstanding  the  fact  that  the  controversy  is 
one  which  ought  to  Have  been  brought  up  by  appeal,  where  no  objec- 
tion to  the  method  of  seeking  a  review  is  presented  by  the  parties, 

iii  In  re  Blnlnger,  7  IHntrhf.  1(16,  3  N.  Hankr.  Hep.  880;    Dodge  v.  Norlln,  133 

B.  R.  487,  Fed.  Can.  No.  1,418.  Fed.  363,  68  C.  C.  A.  425,  13  Am.  Bankr. 

ii!>  In  re  McKenzie,  142  Fi>d.  383,  73  Hep.  176. 

G.  C.  A.  483,  15  Am.  Bmikr.  Hep.  079;  "*  Plymouth  Cordage   Co.   v.   Smith, 

In  re  Lee,  182  Fed.  570.  KKS  C.  C.  A.  117,  104  U.  S.  311,  24  Sup.  Ct  725,  48  L. 

25  Am.  Bankr.  Hep.  43G;    In  re  Holmes,  Ed.  992. 
142  Fed.  391,  73  C.   C.  A.   401,   15  Am. 
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and  where  only  questions  of  law  are  presented  for  its  consideration."* 
So  there  is  a  decision  that  a  party  who  has  made  a  mistake  in  appeal- 
ing from  an  order  which  is  not  appealable  may  be  permitted,  in  lieu 
of  his  appeal,  to  file  a  petition  for  revision. Iie  And  several  rulings  may 
be  noted  to  the  effect  that,  where  a  party  has  duly  taken  an  appeal 
from  an  order  in  bankruptcy,  which  is  not  appealable,  the  appellate 
court  need  not  dismiss  the  appeal  and  put  the  party  to  the  necessity 
of  commencing  anew  with  a  petition  for  revision,  but  may  simply  treat 
the  appeal  as  if  it  were  a  petition  for  revision,  and  proceed  to  decide 
the  controversy,  provided  that  questions  of  fact  are  not  involved.1*5 
Further,  the  doubt  and  confusion  which  has  hitherto  prevailed  as  to 
the  proper  method  of  seeking  a  review  of  particular  kinds  of  orders, 
increased  by  many  conflicting  decisions  in  different  courts,  has  led  coun- 
sel, in  numerous  instances,  to  take  an  appeal  and  at  the  same  time 
file  a  petition  for  revision,  in  the  same  case  and  on  the  same  question, 
in  order  to  make  sure  of  being  heard  by  the  appellate  court.  And  sev- 
eral of  the  courts  have  held  that  taking  this  course  does  not  defeat  the 
right  to  have  the  matter  determined  on  the  merits  in  whichever  pro- 
ceeding is  held  to  be  appropriate,  so  that  the  circuit  court  of  appeals, 
having  both  an  appeal  and  a  petition  before  it,  may  dismiss  the  one 
which  it  deems  improper  and  retain  and  adjudicate  upon  the  other,  or, 
•indeed,  according  to  some  of  the  authorities,  it  may  retain  both  pro- 
ceedings and  hear  both  and  grant  relief  upon  either  or  both,  accord- 
ing to  its  view  of  the  justice  and  necessity  of  the  case."* 

But  with  the  possible  exception  of  the  principle  last  stated,  a  gen- 
erally contrary  rule  has  come  to  prevail.    In  numerous  cases  it  has  been 

■as  In  re  Endlar,  192  Fed.  763,  113  C.  496;  Fisher  v.  Cushman,  103  Fed.  860, 
C.  A.  48.  And  Bee  Samson  v.  Blake,  6  43  C.  C.  A.  381,  61  L.  H.  A.  292,  4  Am. 
N.  B.  R.  401,  Fed.  Cas.  No.  12.284.  Bankr.  Bep.  646;  Nauman  Co.  v.  Brad- 
is*  In  re  Abraham,  93  Fed.  767,  35  C.  shaw,  193  Fed.  350.  113  C.  C.  A.  274,  27 
C.  A.  592,  2  Am.  Bankr.  Rep.  266.  Am.  Bnnkr.  Rep.  565;  Hendricks  v. 
is' Chesapeake  Shoe  Co,  v.  Seldner,  Webster,  15»  Fed.  927,  87  C.  C.  A.  107,  20 
122  Fed.  593,  58  C.  C.  A.  261,  10  Am.  Am.  Bankr.  Rep.  112;  In  re  Creech  Bros. 
Bankr.  Rep.  466:  Gaudette  v.  Graham.  Lumber  Co.,  240  Fed.  8,  153  C.  O.  A.  44, 
164  Fed.  311,  90  C.  C.  A.  243;  In  re  39  Am.  Bankr.  Rep.  487;  Fourth  Nat 
Williams'  Estate,  156  Fed.  934,  84  C.  Bank  of  Wichita  v.  Smith,  240  Feu.  19, 
C.  A.  434,  19  Am.  Bankr.  Rep.  3S9;  In  153  C.  C.  A.  55,  38  Am.  Bankr.  Rep.  771. 
re  Abraham,  93  Fed.  767,  35  C.  C.  A.  If  a  claimant  whose  demand  has  been 
592,  2  Am.  Bankr.  Rep.  266.  But  this  rejected  by  the  District  Court  brings 
course  cannot  be  taken  where  the  ques-  both  an  appeal  and  a  petition  to  revise, 
tions  presented  for  review  all  Involve  and  on  the  appeal  obtains  reversal  of  the 
matters  of  fart.  In  re  Whlteuer.  105  judgment  below,  he  has  then  exhausted 
Fed.  180.  44  C.  C.  A.  434,  5  Am.  Bankr.  his  remedies,  and  the  petition  should  be 
Rep.  198.  thereupon  dismissed.  Union  Xat  Bank 
v.  Keill,  149  Fed.  720,  79  C.  C.  A.  426, 
17  Am.  Bankr.  Rep.  853. 
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held  that  the  right  of  appeal  and  the  right  of  review  on  petition  to  re- 
vise are  mutually  exclusive;  that  an  appealable  judgment  cannot  be 
brought  up  on  petition,  and  a  question  properly  subject  to  be  reviewed 
on  petition  cannot  be  made  the  subject  of  an  appeal;  that  an  appeal 
erroneously  brought  cannot  be  heard  and  determined  as  if-  it  were  a 
petition,  and  vice  versa;  and  consequently,  that  a  party  who  has  mis- 
taken his  remedy  must  be  dismissed  and  put  to  the  institution  of  a  new 
proceeding  in  the  proper  form.1*"  The  rule  as  now  established  recog- 
nizes the  distinction  between  questions  of  law  and  questions  of  fact 
as  the  criterion  by  which  to  determine  whether  a  petition  or  an  appeal 
is  the  proper  remedy.  If  the  order  or  decision  of  the  bankruptcy  court 
sought  to  be  reviewed  resulted  from  a  consideration  of  disputed  facts 
and  depended  on  findings  made  thereon,  it  is  reviewable  only  by  appeal, 
and  not  by  petition  to  revise.'80  Thus,  for  example,  an  order  based  on 
a  finding  that  a  certain  deed  of  trust  had  been  paid  involves  a  question 
of  fact  and  can  be  reviewed  only  on  appeal.181  So,  questions  of  fact 
concerning  the  rejection  of  a  claim  offered  as  a  preferred  claim,  the 
chattel  mortgage  relied  on  being  declared  fraudulent,  cannot  be  reviewed 
on  petition  for  revision,  but  only  by  appeal.18*  And  the  allowance  by 
the  bankruptcy  court  for  the  services  of  attorneys  of  the  petitioning 
creditors  instituting  involuntary  bankruptcy  proceedings,  involves  ques- 
tions of  fact  only,  so  that  a  petition  to  revise  should  be  denied.188  But 
on  the  other  hand,  if  only  questions  of  law  arise,  no  dispute  as  to  facts 
being  involved,  appeal  is  not  the  proper  remedy,  but  a  petition  for  re- 
vision will  lie.184    And  this  is  the  case  also  where  the  facts  upon  which 

i"  Matter  of  Loving.  224  U.  S.  183,  32  v.  Fitzgerald,  219  Fed.  408,  135  C.  C.  A. 

Sup.  Ct.446,  56L.  Ed.  725,  27  Am.Bankr.  212,  34   Am.   Bankr.    Rep.  261;    In   re 

Rep.  852;  In  re  Mueller.  135  Fed.  711,  68  Thompson  (C.  C.  A.)  204  Fed.  913,  45  Am. 

C.    C.    A.  349,    14    Am.  Bankr.  Rep.  256;  Bankr.  Rep.  500;    Feder  v.  Goetz  (C.  C. 

Brady  v.  Bernard,  170  Fed.  576, 95  C.  C.  A.  A.)  264  Fed.  619,  45  Am.  Bankr.  Rep.  57. 

656.  22  Am.  Bankr.  Rep.  342;   Dickas  v.  ">«  In  re  Leigh  (C.  C.  A.)  272  Fed.  678. 

Barnes,  140  Fed.  849,  72  C.  C.  A.  261,  47  Am.  Bankr.  Rep.  72;  In  re  Prudential 

6  L.  R,  A.  (N.  S.)  654,  15  Am.  Bankr.  Lithograph  Co.  (C.  C.  A.)  270  Fed.  469, 

Rep.  566;  In  re  Kuffler,  127  Fed.  125,  61  46  Am.  Bankr.  Rep.  345;    T.  E.  Wella 

C.  C.  A.  258,  11  Am.  Bankr.  Rep.  469;  &  Co.  v.  Sharp.  208  Fed.  399,  125  C.  C. 

First  Xat.  Bank  v.  State  Nat.  Bank,  131  A.  615,  31  Am,  Bankr.  Rep.  348 ;  Hender- 

Fed.  430,  65  C.  C.  A.  414,  12  Aw.  Bankr.  son  v.  Morse,  235  Fed.  518,  149  C.  C.  A. 

Bep.  440;  In  re  Friend,  134  Fed.  778,  67  04.    38   Am.    Bankr.    Rep.    22;    Ileukin 

C.    C.    A.    500,    13    Am.    Bankr.    Bep.  v.  Fousek,  246  Fed.  285,  159  C.  C.  A.  15. 

695;     Salsburg   v.    Blackford,   204   Fed.  40  Am.  Bankr.  Rep.  701. 

438,  122  C.  C.  A.  624,  29  Am.  Bankr.  »»i  Rlson  v.  Parham,  219  Fed.  176, 134 

Rep.  320;  In  re  Martin,  201  Fed.  31,  119  C.  C.  A.  550,  35  Am.  Bankr.  Bep.  571. 

O.  C.  A.  363,  29  Am.  Bankr.  Rep.  935;  i*i  In  re  Ruasell,  247  Fed.  95,  159  C. 

Klrsner  v.  Taliaferro,  202  Fed.  61,  120  C.  C.  A.  313.  41  Am.  Bankr.  Rep.  234. 

C.  A.  305,  29  Am.  Bankr.  Rep.  832:  Court-  i"  Hall  v.  Reynolds,  224  Fed.  103,  139 

ney  v.  Shea,  225  Fed.  358.  140  C.  C.  A.  C.  C.  A.  650,  34  Am.  Bankr.  Bep.  707. 

382,  34  Am.  Bankr.  Rep.  753;    Bothwell  n*  In  re  Ilawley  Down-Draft  Furnace 
Blk.Bkb.(3d  Ed.)— 8 
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the  order  of  the  bankruptcy  court  was  based  were  stipulated  by  the 
parties,  so  that  the  order  involves  only  questions  of  law.'" 

§  47.  "Controversies"  and  "Proceedings  in  Bankruptcy"  Distin- 
guished.— The  present  bankruptcy  act,  in  its  twenty- third,  twenty- 
fourth,  and  twenty-fifth  sections,  establishes  a  clear  distinction  between 
"proceedings  in  bankruptcy"  and  "controversies  at  law  and  in  equity 
arising  in  bankruptcy  proceedings."  The  statute  also,  in  connection 
with  that  creating  the  circuit  courts  of  appeals,  prescribes  the  manner 
in  which  judgments  or  orders  in  each  class  of  cases  are  reviewable,  and 
such  particular  mode  is  exclusive.  A  judgment  or  decree  in  a  con- 
troversy at  law  or  in  equity  arising  in  bankruptcy  proceedings  is  re- 
viewable by  the  circuit  court  of  appeals  under  its  organic  act  and  under 
§  24a  of  the  bankruptcy  law  by  appeal  or  on  writ  of  error,  as  may  be 
appropriate,  while  a  judgment  or  order  in  a  proceeding  in  bankruptcy, 
if  one  of  those  specifically  enumerated  in  §  25a,  is  reviewable  only  by 
appeal,  and,  if  not  within  such  excepted  cases  (save  a  judgment  ren- 
dered on  the  verdict  of  a  jury,  which  may  be  reviewed  on  writ  of 
error),  can  only  be  reviewed  on  original  petition  for  revision  in  matter 
of  law,  as  provided  in  §  24b  of  the  bankruptcy  act.1** 

It  therefore  becomes  important  to  ascertain  the  nature  of  the  dis- 
tinction between  these  two  classes  of  cases.  And  first,  it  is  said  that 
the  term  "proceedings  in  bankruptcy"  includes  "all  questions  arising  in 
the  administration  of  the  bankrupt's  estate,  such  as  the  appointment  of 
receivers  and  trustees,  orders  requiring  the  bankrupt  to  surrender  prop- 
erty of  the  estate  in  bankruptcy,  orders  requiring  the  bankrupt's  volun- 
tary assignee  to  surrender  property  of  the  estate,  orders  giving  priority 
to  the  claim  of  a  creditor,  orders  directing  a  set-off  of  mutual  debts,  and 
orders  confirming  a  composition.  These  are  questions  which,  with  a 
view  to  the  prompt  administration  and  distribution  of  the  assets  of 
the  bankrupt,  the  law  permits  to  be  summarily  disposed  of  by  revi- 
sion." ,OT  Or  as  otherwise  stated,  proceedings  in  bankruptcy  are  con- 
Co.,  238  Fed.  122,  151  C.  C.  A.  las,  38  penl,  and  not  by  petition  to  revise.  In 
Am.  Bankr.  Rep.  219;  Wetilhorn  v.  Levy,  re  Eilers  Music  House  (C.  C.  A.)  270  Fed. 
252  U.  S.  268,  40  Sup.  Ct.  534,  64  L.  Ed.  915.  40  Am.  Bankr.  Rep.  526. 
898,  45  Am.  Bankr.  Rep.  493;    Yaryan  '*»  In  re  3.  B.  Judklns  Co.,  209  Fed. 

Hoaln  &  Turpentine  Co.  v.  Isaac  (C.  C.      S92, 124  C.  C.  A.  205,  30  Am.  Bankr.  Rep. 
A.)  270  Fed.  710,  40  Am.  Bankr.  Rep.  421;     529. 

Petition  of  Stuart  (C.  C.  A.)  272  Fed.  »»•  In  re  Friend,  134  Fed.  778,  67  C. 

938;  Kelson  v.  Hecksher,  219  Fed.  682,  0.  A.  500,  13  Am.  Bankr.  Rep.  595.  Anil 
135  C.  C.  A.  354;  In  re  Ketlly,  258  Fed.  see  In  re  O'Gnra  Coal  Co.,  280  Fed.  742, 
121,  169  C.  C.  A.  207,  43  Am.  Bankr.  171  C.  C.  A.  480,  44  Am.  Bankr.  Rep. 
Rep.  159.  Where  o  decislou  of  a  district  206. 
court  Involves  both  questions  of  law  nnd  im 

questions  of  fact.  It  is  reviewable  by  ap-      Steel 
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fined  to  questions  arising  between  the  bankrupt  and  his  creditors,  and 
are  the  subject  of  administrative  orders  and  judgments  of  the  district 
court,  from  the  petition  for  adjudication  to  the  discharge,  including  inter- 
mediate administrative  steps,  and  such  controversies  as  arise  between  the 
parties  to  the  bankruptcy  proceedings  as  are  involved  in  the  allowing  of 
claims  and  fixing  their  priorities,  sales,  allowances,  and  other  matters 
which  are  disposed  of  summarily. 1M  On  the  other  hand,  the  "contro- 
versies" spoken  of  in  the  act  are  distinct  and  separable  issues,  raised 
between  intervening  parties,  involving  substantial  rights,  and  such  as 
might  arise  at  common  law  or  in  equity,  and  of  which  the  circuit  courts 
of  appeals  would  have  had  jurisdiction  if  those  controversies  had  arisen 
in  the  federal  courts  in  other  cases  outside  of  bankruptcy  proceedings.1** 
They  are  "those  independent  or  plenary  suits  which  concern  the  bank- 
rupt's estate,  and  arise  by  intervention  or  otherwise  between  the  trus- 
tees representing  the  bankrupt's  estate  and  claimants  representing  some 
right  or  interest  adverse  to  the  bankrupt  or  his  general  creditors."  IW 


24  Am.  Bankr.  Hep.  178;  Barton  Lum- 
ber &  Brick  Co.  v.  Prewitt,  231  Fed.  919, 
148  C.  C.  A.  115,  36  Am.  Bankr.  Rep.  718: 
In  re  John  W.  Farley  &  Co.,  227  Fed. 
378,  142  C.  C.  A.  74,  86  Am.  Bankr.  Rep. 
88.  An  order  of  the  bankruptcy  court 
refusing  leave  to  Intervene  to  stockhold- 
ers of  a  corporation  defendant  In  invol- 
untary bankruptcy,  ia  reviewable  on  pe- 
tition to  revise.  Ogden  v.  Gilt  Edge  Con- 
sol.  Mines  Co.,  225  Fed.  723,  140  C.  C.  A. 
597,  34  Am.  Bankr.  Rep.  893.  So  of  an 
order  overruling  objections  to  its  Juris- 
diction of  tbe  parties  and  the  matter  set 
forth  In  a  petition  by  the  trustee  in 
bankruptcy  for  instructions  to  begin  a 
suit.  Board  of  Road  Com'rs  of  Monroe 
County  v.  Kell,  259  Fed.  78,  170  C.  C.  A. 
144,  44  Am.  Bankr.  Rep.  259.  And  a  pe- 
tition to  revise  Is  the  proper  remedy  for 
reviewing  an  order  enjoining  tbe  prose- 
cution of  a  suit  involving  a  fund  over 
which  the  bankruptcy  court  has  exclu- 
sive Jurisdiction.  Oflhoco  Iron  Co.  v. 
Metzel,  230  Fed.  40,  144  C:  C.  A.  338,  36 
Am.  Bankr.  Rep.  247.  And  so  of  an  or- 
der Using  the  fees  of  counsel  for  peti- 
tioning and  Intervening  creditors.  In  re 
Jacobson,  239  Fed.  79,  152  C.  C.  A.  129, 
38  Am.  Bankr.  Rep.  425. 

'■•Thompson  v.  Mauzy,  174  Fed.  811, 
98  C.  C.  A.  457,  23  Am.  Bankr.  Rep.  489: 
In  re  Monarch  Acetylene  Co.,  245  Fed. 
741, 158  C.  C.  A.  143,  39  Am.  Bankr.  Rep. 
381,  818;  J.  M.  Radford  Grocery  Co.  v. 
Powell,  228  Fed.  1,  142  C.  C.  A.  457,  35 
Am.  Bankr.  Rep.  790;   In  re  Weldhorn, 


253  Fed.  28,  165  C.  C.  A.  48,  41  Am. 
Bankr.  Rep.  592.  See  Jones  v.  Ford,  254 
Fed.  645,  188  C.  C.  A.  143,  43  Am.  Bankr. 
Rep.  88;  Emerson  v.  Castor,  236  Fed. 
29,  149  C.  C.  A.  239,  37  Am.  Bankr.  Rep. 
719.  Compare  In  re  Leterman,  Becber  & 
Co.,  260  Fed.  543,  171  C.  C.  A.  327,  44 
Am.  Bankr.  Rep.  115.  An  order  fixing 
the  compensation  of  a  referee  In  bank- 
ruptcy Is  reviewable  by  petition  to  revise 
and  not  by  appeal.  Klokead  v.  J.  Bacon 
&  Sons,  230  Fed.  862,  144  C.  0.  A.  604, 
36  Am.  Bankr.  Rep.  390.  Aud  so  of  au 
order  made  by  the  court  of  bankruptcy 
directing  a  trustee  to  carry  out  a  settle- 
ment previously  made  pursuant  to  au- 
thority given  to  him  on  his  petition.  Pe- 
tition of  Baxter  (C.  C.  A.)  269  Fed.  344, 
48  Am.  Bankr.  Rep.  453. 

iinin  re  Prudential  Lithograph  Co. 
(C.  C.  A.)  270  Fed.  469,  46  Am.  Bankr. 
Rep.  345;  Burleigh  v.  foreman,  125  Fed. 
217,  60  C.  C.  A.  109,  11  Am.  Bankr.  Rep. 
74;  Dodge  v.  Nortln,  133  Fed.  363,  60 
C.  C.  A.  425,  13  Ant.  Bankr.  Rep.  176; 
In  re  Breyer  Printing  Co.,  216  Fed.  878. 
133  C.  C.  A.  82.  A  question  of  liability 
of  petitioning  creditors  for  costs  of  a  re- 
ceivership had  In  a  bankruptcy  proceed- 
ing is  a  controversy  arising  in  bankrupt- 
cy between  such  creditors  and  adverse 
interests,  so  that  an  appeal,  and  not  a 
petition  to  revise,  is  tbe  proper  remedy 
to  review  an  order  relating  thereto.  In 
re  Veler.  249  Fed.  633,  161  C.  C.  A.  543, 
41  Am.  Bankr.  Rep.  736. 

i4«  Barnes  v.   Pampel.  192  Fed.   525. 
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Among  the  class  of  "proceedings  in  bankruptcy,"  which  are  of  a 
summary  nature  and  are  reviewable  by  petition  for  revision,  we  may 
include  an  order  of  the  court  of  bankruptcy  requiring  a  bankrupt  to 
assign  and  turn  over  to  his  trustee  certain  property  of  his  estate,1"  an 
order  similarly  made  requiring  the  members  of  a  bankrupt  partnership 
to  schedule  and  surrender  their  individual  property,1**  and  an  order, 
made  in  the  exercise  of  the  summary  jurisdiction,  directing  the  turn- 
ing over  of  money  or  property  by  any  third  person  to  a  trustee  in  bank- 
ruptcy,1*8 as,  for  instance,  one  to  whom  the  bankrupt  had  previously 
made  a  general  assignment  for  the  benefit  of  his  creditors,  and  who 
has  possession  of  the  property,144  or  a  receiver  of  a  state  court  similarly 
in  possession  of  assets  of  the  estate.14'  This  is  also  true  of  an  order 
requiring  a  creditor  of  the  bankrupt  to  return  property  which  was  mis- 
takenly surrendered  to  him  by  a  receiver  in  bankruptcy,1*8  or  one  re- 
quiring such  creditor  to  pay  to  the  trustee  the  amount  of  an  unlawful 
preference.1*7  It  may  also  be  noted  that  orders  of  a  court  of  bank- 
ruptcy relating  to  the  sale  of  property  of  the  bankrupt's  estate  are  regu- 
lar steps  in  the  proceedings,  and  not  "controversies"  within  the  mean- 
ing of  the  act.1*8    And  so  of  decisions  concerning  the  validity  of  mort- 


113  C.  G.  A.  81,  27  Am.  Bankr.  Rep.  .192. 
A  petition  asserting  a  lien  on  property 
in  possession  o(  the  bankruptcy  court 
presents  B  controversy  in  a  bankruptcy 
proceeding,  reviewable  by  appeal.  In  re 
Sola  e  Hijo  (C.  C.  A.)  261  Fed.  822,  44 
Am.  Bankr.  Rep.  372.  But  a  question 
raised  by  the  claimant  of  property  ad- 
verse to  a  trustee  In  bankruptcy,  wheth- 
er the  bankruptcy  court  bad  Jurisdiction 
to  determine  that  claim,  Is  a  question  in 
a  proceeding  in  bankruptcy,  reviewable 
by  petition  to  revise,  Gibbons  v.  Gold- 
smith, 222  Fed.  826,  138  C.  C.  A.  252,  35 
Am.  Bankr.  Bep.  40.  An  order  made  In 
a  common-law  action  wherein  the  bank- 
rupt was  a  defendant  cannot,  after  bank- 
ruptcy, l>e  reviewed  on  a  petition  to  re- 
vise orders  in  bankruptcy.  In  re  Van- 
oscope  Co.,  233  Fed.  53,  147  C.  C.  A.  123, 
36  Am.  Bankr.  Rep.  778. 

i*"  In  re  Mertens,  142  Fed.  445,  73  C. 
C.  A.  561,  15  Am.  Bankr.  Bep.  701;  Ilor- 
ton  v.  Mendelsohn,  249  Fed.  185.  161  C. 
C.  A.  221,  41  Am.  Bankr.  Rep.  648.  But 
see  Galbralth  v.  Boseusteln,  250  Fed.  445, 
162  C.  C.  A.  515.  42  Am.  Bankr.  Rep. 
91.  And  compare  Jones  v.  Blair,  242 
Fed.  783,  155  C.  C.  A.  371,  39  Am.  Bankr. 
Itep.  560. 

1*2  DIckas  v.  Barnes,  140  Fed.  849,  72 


C.  C.  A.  261,  5  L.  R.  A.  (N.  8.)  654,  15 
Am.  Bankr.  Rep.  566. 

i**  In  re  Rose  Shoe  Mfg.  Co.  (C.  C.  A.) 
168  Fed.  39,  21  Am.  Bankr.  Rep.  725: 
O'Dell  v.  Boyden,  150  Fed.  731,  80  C.  C. 
A.  397,  17  Am.  Bankr.  Rep.  751;  Board 
of  Education  of  Salt  Lake  City  v.  Leary, 
236  Fed.  521,  149  C.  C.  A.  573,  38  Am. 
Bankr.  Rep.  289. 

'"In  re  Farrell,  176  Fed.  505,  100 
C.  C.  A.  63,  23  Am.  Bankr.  Rep.  826;  In 
re  Abraham,  93  Fed.  767,  35  C.  C.  A.  592, 
2  Am.  Bankr.  Rep.  260.  See  Greey  v. 
Dockendortf,  231  U.  S.  513,  34  Sup.  Ct 
Kid.  58  "L.  Ed.  330,  31  Am.  Bankr.  Rep. 
40T. 

'*'  In  re  Hecox  (C.  C.  A.)  164  Fed.  823, 
21  Am.  Bankr.  Rep.  314;  State  of  Mis- 
souri v.  Angle,  #0  Fed.  644,  140  C.  C. 
A.  040,  38  Am.  Bhnkr.  Rep.  394. 

i'«In  re  Strobel  (C.  C.  A.)  160  Fed. 
916,  20  Am.  Bankr.  Rep.  22. 

'"In  re  First  Nat.  Bank,  155  Fed. 
100,  84  C.  C.  A.  16,  18  Am.  Bunkr.  Rep. 
766;  Wuerpel  v.  Canal- Louisiana  Bank 
A  Trust  Co.,  231  Fed.  934,  146  C.  C.  A. 
130,  36  Am.  Bankr.  Rep.  802. 

n«  Scbuler  v.  Hassinger,  177  Fed.  119, 
100  C.  C.  A.  539,  24  Am.  Bankr.  Rep. 
184;  First  Nat.  Bank  v.  Chicago  Title 
&  Trust  Co.,  198  U.  S.  280,  25  Sup.  Ct. 
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gages'or  deeds  of  trust  on  his  property  made  by  the  bankrupt,1"  And 
an  order  allowing  or  rejecting  the  claim  of  a  creditor  offered  for  proof 
in  the  bankruptcy  proceedings  is  not  a  "controversy"  but  a  "proceeding 
in  bankruptcy."  "•  And  so  of  the  decision  on  objections  by  creditors 
to  the  accounts  rendered  by  the  trustee,"1  and  of  an  order  dismissing 
a  petition  for  the  revocation  of  the  bankrupt's  discharge. 1Bt 

But  on  the  other  hand,  a  separate  and  independent  litigation,  wheth- 
er instituted  by  petition  in  the  bankruptcy  court  in  the  nature  of  a  bill 
in  equity  or  by  intervention  or  by  a  plenary  suit  at  law,  concerning 
property  alleged  to  belong  to  the  estate  in  bankruptcy,  and  maintained 
between  the  trustee  in  bankruptcy,  as  representing  the  estate,  and  an 
adverse  claimant  representing  some  right  or  interest  adverse  to  the 
bankrupt  or  his  general  creditors,  is  a  "controversy  arising  in  bank- 
ruptcy proceedings." 1H     Thus,  where  a  trustee  instituted  proceedings 


683,  49  L.  Ed.  1051,  14  Am.  Bankr.  Rep. 
102;    In  re  McMahon  (C.  C.  A.)  147  Fed. 

684,  17  Am.  Bankr.  Rep.  630;  Pindel  v. 
Holgate,  221  Fed.  342,  137  C.  C.  A.  158, 
Ann.  Cas.  1916C,  088,  34  Am.  Bankr. 
Rep.  600;  In  re  Veler,  249  Fed.  633,  161 
G.  C.  A.  548,  41  Am.  Bankr.  Rep.  736; 
Griffin  v.  Lenhart  (C.  C.  A.)  266  Fed.  675, 
46  Am.  Bankr.  Hop.  134.  On  petition  to 
revise  an  order  confirming  a  tale  of  a 
homestead,  the  allowance  of  a  claim  will 
be  reviewable,  where  the  necessity  of  a 
sale  was  mainly  dependent  upon  the 
validity  of  such  claim.  Pindel  v.  Tlol- 
gate,  221  Fed.  342,  137  C.  C.  A.  158,  Ann. 
Cas.  1916C,  983,  34  Am.  Bankr.  Rep.  600. 
An  order  sustaining  the  referee's  dismiss- 
al of  a  rule  to  compel  the  trustees  to 
convey  land  to  the  highest  bidder,  la  not 
reviewable  by  appeal.  Untereiner  v. 
Camors,  228  Fed.  890,  143  G.  C.  A.  288, 
30  Am.  Bankr.  Rep.  122.  An  appeal  can- 
not be  taken  from  an  order  of  sale  of 
the  bankrupt's  real  estate  freed  and  dis- 
charged of  the  wife's  right  of  dower, 
such  order  being  reviewable  only  on 
petition  to  revise.  Kelly  v.  Minor,  252 
Fed.  115. 164  C.  C.  A.  227,  41  Am.  Bankr. 
Rep.  275. 

"'■•  Morgan  v.  First  Nat.  Bank,  145 
Fed.  466,  76  C.  C.  A.  236,  16  Am.  Bankr. 
Rep.  639;  Ritchie  County  Bank  v.  McFar- 
land,  183  Fed.  715,  106  C.  C.  A.  153,  24 
Am.  Bankr.  Rep.  893.  And  so  of  an  or- 
der determining  the  right  to  participate 
In  the  proceeds  of  admittedly  valid  se- 
curities. Snow  v.  Dalton,  203  Fed.  843, 
29  Am.  Bankr.  Rep.  240.    And  see  Hutt- 


ing Sash  &  Door  Co.  v.  stitt,  218  Fed.  1, 
133  C.  C.  A.  641,  33  Am.  Bankr.  Rep. 
251;  Luck  v.  Staples,-  255  Fed.  637,  167 
O.  C.  A.  13,  42  Am.  St.  Rep.  198;  Whit- 
ney Central  Trust  &  Savings  Bank  v. 
United  States  Const  Co.,  250  Fed.  784. 
163  C.  C.  A.  116,  41  Am.  Bankr.  Rep. 
381.  But  appeal  la  toe  proper  remedy  to 
review  an  order  in  bankruptcy  setting 
aside  a  deed  as  a  voidable  preference. 
Brldgeton  Nat  Bank  v.  Way,  253  Fed. 
731, 185  C.  C.  A.  325,  42  Am.  Bankr.  ltep. 
204.  And  see  City  Nat.  Bank  v.  Slocum 
(C.  C.  A.)  272  Fed.  11,  47  Am.  Bankr. 
Rep.  4T. 

■  »»TeBt  v.  Munsuri,  222  O.  S.  114,  32 
Sup.  Ct.  67,  66  L.  Ed.  118,  27  Am.  Bankr. 
Rep.  338. 

lsi  In  re  Moore,  166  Fed.  689.  92  C.  C. 
A.  285,  21  Am.  Bankr.  Rep.  651;  In  re 
Kuhn  Bros.,  234  Fed.  277,  148  C.  C.  A. 
179. 

i=5  Thompson  v.  Mauzy,  174  Fed.  611. 
98  C.  C.  A.  457,  23  Am.  Bankr.  Rep.  489. 
An  order  of  a  court  of  bankruptcy  deny- 
ing to  a  creditor  a  motion  to  set  aside 
an  order  of  adjudication  is  reviewable 
ou  petition  to  revise.  Armstrong  v.  Nor- 
rls,  247  Fed.  253,  109  C.  C.  A.  347,  40 
Am.  Bankr.  Rep.  735.  See  Youtsey.  v. 
Nlswonger,  258  Fed.  16,  169  C.  C.  A.  154. 
44  Am.  Bankr.  Rep.  109. 

is!  Hewlt  v.  Berlin  Machine  Works, 
194  U.  S.  296,  24  Sup.  Ct.  690,  48  L.  Ed. 
986,  11  Am.  Bankr.  Rep.  709;  Coder  v. 
Arts.  213  U.  S.  223,  29  Sup.  Ct.  416,  53 
L.  Ed.  772,  22  Am.  Bankr.  Rep.  1;  Tefft 
v.  Munsuri,  222  U.  S.  114,  32  Sup.  Ct  67, 
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to  set  aside  certain  conveyances  of  real  estate  alleged  to  have  been 
made  in  fraud  of  the  bankrupt's  creditors,  and  also  to  vacate  the  lien 
of  a  mortgage  thereon  as  against  the  mortgagee,  who  was  not  a  party 
to  the  bankruptcy  proceedings  and  not  a  creditor  of  the  estate,  but  a 
stranger  thereto,  asserting  rights  paramount  to  and  independent  of 
those  of  the  estate,  the  proceeding  was  held  to  be  a  "controversy,"  as 
distinguished  from  a  "proceeding  in  bankruptcy,"  within  the  meaning 
of  the  statute.1**  And  so  of  a  petition  by  a  trustee  to  have  certain  ad- 
verse claims  and  liens  on  property  belonging  to  the  estate  declared  void, 
and  for  a  sale  of  the  property  free  and  clear  of  the  same,1*6  and  of  a 
decision  that  a  chattel  mortgage  on  the  property  of  the  bankrupt  is  void- 
able by  the  trustee,  and  that  the  mortgagee  has  no  lien  and  no  prefer- 
ence in  payment  out  of  its  proceeds.1**  So,  where  proceedings  are  in- 
stituted by  the  trustee  to  compel  the  payment  to  him  of  the  proceeds 
of  a  sale  of  the  bankrupt's  assets,  this  is  a  controversy  arising  in  bank- 
ruptcy proceedings,1*'  and  the  same  is  true  of  a  proceeding  on  a  petition 
filed  by  an  adverse  claimant  to  recover  property  from  a  trustee  in 


66  L.  Ed.  118,  27  Am.  Bankr.  Hep.  338; 
Barnes  v.  Pampel,  192  Fed.  625,  113  C. 
C.  A.  SI,  27  Am.  Bankr.  Rep.  192;  Dero- 
show  v.  Ott,  134  Fed.  740,  67  C.  C.  A.  644, 
14  Am.  Bankr.  Rep.  34;  Hinds  v.  Moore, 
134  Fed.  221,  67  C.  C.  A.  149,  14  Am. 
Bankr.  Rep.  1;  Mound  Mtnes  Co.  v. 
Hawthorn,  173  Fed.  882,  97  0.  C.  A.  394, 
23  Am.  Bankr.  Rep.  242;  Loeser  v.  Sav- 
ings Deposit  Bank  &  Trust  Co.,  163  Fed. 
212,  80  C.  C.  A.  642,  20  Am.  Bankr.  Rep. 
843;  Knapp  v.  Milwaukee  Trust  Co.,  162 
Fed.  675,  SO  C.  C.  A.  467,  20  Am.  Bankr. 
Rep.  071;  Security  Warehousing  Co.  v. 
Hand,  143  Fed.  32,  74  C.  C.  A.  186,  16 
Am.  Bankr.  Rep.  49;  Dodge  v.  Norlln, 
133  Fed.  363,  66  C.  C.  A.  425.  13  Am. 
Bankr.  Rep.  176;  John  Deere  I'low  Co. 
v.  McDavld,  137  Fed.  802,  70  C.  C.  A.  422, 
14  Am.  Bankr.  Rep.  653;  In  re  First  Nat. 
Bank,  135  Fed.  62,  67  C.  C.  A.  536,  14 
Am.  Bankr.  Hep.  ISO;  Walter  Scott  & 
Co.  V.  Wilson,  115  Fed.  284,  53  C.  C.  A. 
78,  8  Am.  Bankr.  Rep.  349;  Warren  v. 
Tenth  Nat.  Bank,  9  Blatchf.  193,  Fed. 
Cfta.  No.  17,201.  But  see  In  re  1'etronlo, 
220  Fed.  260,  136  C.  C.  A.  286,  34  Am. 
Bankr.  Rep.  470.  A  decree'  rejecting  a 
landlord's  claim  against  a  bankrupt,  but 
allowing  a  lien  covering  a  portion  at  the 
rent  is  reviewable  by  apt>eal.  Courtney 
v.  Fidelity  Trust  Co.,  219  Fed.  57,  134 
('.  C.  A.  505,  33  Am.  Bnnkr.  Rep.  400. 
An  action  on  the  bond  of  a  trustee  In 


bankruptcy  Is  a  plenary  action,  and  the 
Judgment  therein  Is  not  reviewable  by 
petition  to  revise.  United  States  v.  Rug- 
gles,  221  Fed.  266,  137  C.  C.  A.  109,  34 
Am.  Bankr.  Rep.  91. 

"*  Barnes  r.  Pampel,  192  Fed.  525, 
113  C.  C.  A.  81,  27  Am.  Bankr.  Rep.  192. 
And  see  McCarty  v.  Coffin  (C.  C.  A.)  160 
Fed.  307,  18  Am.  Bankr.  Rep.  148.  See 
Bassett  v.  Evans,  253  Fed.  532,  165  O.  C. 
A.  202,  42  Ain.  Bankr.  Rep.  587.  Where, 
on  a  petition  by  the  trustee  to  sell  the 
property  of  the  bankrupt,  a. lien  claim- 
ant files  an  intervening  petition  assert- 
ing the  priority  of  his  lien  over  a  deed 
of  trust,  and  the  trustee  under  the  trust 
deed  flies  an  answer,  the  question  of 
priority  thus  raised  is  a  controversy 
arising  In  a  bankruptcy  proceeding,  and 
reviewable  only  hy  appeal.  Feick  v. 
Stephens,  250  Fed.  191,  162  C.  C.  A.  327, 
41  Am.  Bankr.  Rep.  333. 

us  Thomas  v.  Woods,  173  Fed.  585, 
97  C.  C.  A.  535.  20  L.  R.  A.  (N.  S.)  1180, 
19  Ann.  Cas.  1080,  23  Am.  Bankr.  Rep. 
132.  See  In  re  Streator  Metal  Stamping 
Co.,  205  Fed.  2S0.  123  C.  C.  A.  444,  30 
Am.  Bnnkr.  Rep.  55. 

16a  Dodge  v.  Norlin,  133  Fed.  363,  66 
C.  C.  A.  425,  13  Am.  Bankr.  Rep.  176. 

i»>  Mason  v.  Wolkowlcb,  150  Fed.  699, 
80  C.  C.  A.  435.  10  L.  R.  A.  (N.  S.)  706, 
17  Am.  Bankr.  Rep.  709. 
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bankruptcy.11*  So  also  is  a  dispute  between  a  receiver  in  bankruptcy 
and  an  outside  person  as  to  whether  a  contract  was  made  between  them 
for  the  sale  and  purchase  of  property  of  the  estate,  brought  before  the 
bankruptcy  court  for  determination,'"*  and  an  order  of  the  court  of 
bankruptcy  requiring  the  bankrupt's  attorney  to  account  for  a  payment 
received  in  contemplation  of  bankruptcy,'*8  and  an  order  to  show  cause 
why  petitioners  should  not  be  punished  for  contempt  for  violating  an 
injunction  of  the  court  of  bankruptcy  in  a  collateral  matter.1"1  And 
where  a  claim  to  personal  property  sold  by  the  claimant  to  the  bank- 
rupt under  a  conditional  sale  was  denied,  because  not  filed  within  a 
year  after  the  adjudication  in  bankruptcy,  and  also  because  the  state 
law  regulating  such  sales  had  not  been  complied  with,  the  decision  of 
the  district  court  may  be  reviewed  on  appeal,  as  being  a  "controversy 
arising  in  bankruptcy."  "* 

§  48.  Reviewing  Discretionary  Action  of  District  Court. — In  the 
ordinary  course  of  a  proceeding  in  bankruptcy,  there  are  many  matters 
which  are  not  governed  by  fixed  and  invariable  rules,  but  are  necessarily 
confided  to  the  sound  judicial  discretion  of  the  judge  of  the  bankruptcy 
court,  to  be  exercised  upon  a  consideration  of  the  peculiar  facts  and  cir- 
cumstances of  the  case  and  in  accordance  with  equitable  principles. 
His  decisions  upon  these  matters  may  be  brought  before  the  circuit 
court  of  appeals  for  review,  either  by  appeal  or  petition  for  revision,  ac- 
cording as  the  one  procedure  or  the  other  is  appropriate.  But  the  ap- 
pellate courts  have  established  and  will  apply  the  rule  that,  in  cases  of 
this  kind,  they  will  not  reverse  the  decision  of  the  court  below  unless 
it   is  unmistakably  wrong,  or  unless   a  plain   abuse  of  discretion   is 

i"  Smith  v.  Means,  148  Fed.  89,  78  O.  519, 147  C.  C.  A.  405,  37  Am.  Bankr.  Rep. 

C.  A.  10,  17  Am.  Hiinkr.  Rep.  438;   Lid-  10:      Denial   of   a    petition    filed   by    a 

don  ft  Bro.  v.   Smith,  135  Fed.  43,  67  claimant  of  money  which  had  been  turn- 

C.  C.  A.  517,  14  Am.  Bankr.  Rep.  204;  ed  over  to  the  court  of  bankruptcy,  ask- 

Amerlcan  Piano  Co.  v.  Heazel,  240  Fed.  lug  to  Intervene  against  the  trustee,  was 

410, 153  C.  C.  A.  330,  38  Am.  Bankr.  Rep.  held  reviewable  only  by  petition  to  re- 

677:    Howard  D.  Thomas  Co.  v.  Behar-  vise,  and  not  by  appeal.    In  re  Consum- 

rell,  229  Fed.  091,  144  C.  C.  A.  101,  36  era'  Packing  Co.  (G.  C.  A.)  208  Fed.  198, 

Am.  Bankr.  Rep.  088;   Gibbons  v.  Gold-  40  Am.  Bankr.  Rep.  338. 
smith,  222  Fed.  826.  138  O.  C.  A.  252,  '«  In  re  J.  Jungmann,  Inc.  186  Fed. 

35  Am.  Bankr.  Rep.  40;  In  re  H.  L.  Her-  302,  108  C.  C.  A.  380,  26  Am.  Bankr.  Rep. 
bert  ft  Co.  (C.  G.  A.)  263  Fed.  351,  45  401.  And  see  Dalton  v.  Humphreys,  212 
Am.  Bankr.  Rep.  20;  In  re  Gold,  210  Fed.  777,  155  C.  C.  A.  365,  39  Am.  Itaukr. 
Fed.  410, 127  C.  C.  A.  142,  81  Am.  Bankr.  Hep.  360. 

Rep.   18;    Scandinavian- American   Bank  mo  In  re  Raphael  (C.  C.  A.)   102  Fed. 

v.  Sabin,  227  Fed.  579,  142  C.  C.  A.  211.  874. 

36  Am.  Bankr.  Rep.  151;  Petition  of  Na-  <■■  Morehouse  r.  Pacific  Hardware  ft 
tlonal  Discount  Co.  (C.  C.  A,)  272  Fed.  Steel  Co.,  177  Fed.  337,  100  C.  C.  A.  047, 
570,  it  Am.  Bankr.  Hep.  12;   In  re  Toole  24  Am.  Bankr.  Bep.  178. 

fC.  C.  A.)  270  Fed.  193,  46  Am.  Bankr.  <«=  Nauman  Co.  v.  Bradshuw  (C.  C.  A.) 
Rep.  243.     See  In  re  Plerson,  233  Fed.      1&3  Fed.  350,  27  Am.  Bankr.  Rep.  565. 
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shown.10  Thus,  a  circuit  court  of  appeals  will  not  attempt  to  control 
the  discretion  of  the  district  court  in  the  matter  of  appointing  and  re- 
moving referees.1*4  And  where  the  trustee  selected  by  the  creditors 
has  been  approved  by  the  district  judge,  the  appointment  will  not  be  dis- 
turbed unless  an  abuse  of  discretion  is  shown.1*5  Again,  the  bank- 
ruptcy act  provides  that  suits  pending  against  a  bankrupt  "may  be 
stayed"  for  a  period  of  twelve  months  or  until  the  question  of  his  dis- 
charge is  determined.  This  invests  the  bankruptcy  court  with  authority, 
but  does  not  impose  upon  it  an  invariable  duty ;  and  the  granting  or  re- 
fusing of  an  order  staying  a  pending  suit  rests  in  the  discretion  of  the 
district  court,  and  its  action  will  not  be  interfered  with  by  the  appellate 
court  unless  it  is  plain  that  such  discretion  has  been  abused.19*  So,  in 
the  examination  of  third  persons  as  witnesses  in  bankruptcy  proceed- 
ings and  the  scrutiny  of  their  books  and  papers,  the  court  of  bankruptcy 
should  see  to  it  that  the  examination  is  confined  to  the  legitimate  ob- 
jects of  such  an  investigation,  that  is,  the  discovery  of  assets  of  the 
bankrupt  or  of  grounds  of  opposition  to  his  discharge.  But  in  this  mat- 
ter it  is  invested  with  a  wide  discretion,  and  a  manifest  abuse  of  such 
discretion  must  be  shown  before  the  appellate  court  will  interfere.1*1 
The  same  rule  has  been  applied  on  review  of  the  action  of  the  court  of 
bankruptcy  in  refusing  to  permit  an  amendment  of  a  petition  in  involun- 
tary bankruptcy  for  the  purpose  of  inserting  additional  alleged  acts  of 
bankruptcy,1**  its  denying  to  a  creditor  the  right  to  amend  his  specifica- 


i«"  In  re  3.  B.  Judking  Co.  (C.  C.  A.) 
205  Fed.  892,  30  Am.  Bankr.  Rep.  029; 
Blackstone  v.  Everybody's  Store  (C.  C. 
A.)  207  Fed.  752,  30  Am.  Bankr.  Rep. 
497".  Fallowg  v.  Continental  ft  Commer- 
cial Trust  &  Savings  Bank,  235  U.  S.  300, 
35  Sup.  Ct.  29,  59  L.  Ed.  238;  In  re 
Graff.  250  Fed.  997,  1«3  C.  C.  A.  247, 
41  Am.  Bankr.  Rep.  32;  Babbitt  r.  Read, 
240  Fed.  694,  153  C.  C.  A.  492,  39  Am. 
Bankr.  Rep.  508;  In  re  Margolin  <C.  C. 
A.)  266  Fed.  203,  45  Am.  Bankr.  Rep. 
412.  Tims,  rejection  of  chnrges  against 
a  receiver  in  bankruptcy  for  expenses 
Incurred  under  receiver's  orders  or  con- 
tracts for  the  preservation  or  care  of  the 
bankrupt's  estate  is  within  the  discre- 
tion of  the  bankruptcy  court,  and  Its  ac- 
tion thereon  will  not  be  reviewed  on  ap- 
peal. O'Brien  v.  Ely  (C.  C.  A.)  195  Fed. 
64.  28  Am.  Bankr.  Rep.  247. 

io*  Birch  V.  Steele,  165  Fed.  677,  91  C. 
C.  A.  415,  21  Am.  Bankr.  Rep.  539. 

»«  In  re  Merritt  Const.  Co.,  219  Fed. 


555.  135  C.  C.  A.  323,  33  Am.  Bankr.  Rep. 
616. 

i««In  re  Lesser,  99  Fed.  913,  40  C. 
C.  A.  177,  3  Am.  Bankr.  Rep.  758: 
New  River  Coal  Land  Co.  v.  Ruffner 
Bros..  165  Fed.  881,  91  C.  C.  A.  559,  20 
Am.  Bankr.  Rep.  100;  In  re  Guanacevl 
Tunnel  Co.  (C.  C.  A.)  201  Fed.  316,  29 
Am.  Bankr.  Rep.  229.  And  the  deter- 
mination of  the  district  Judge  as  to 
whether  administration  of  a  mortgaged 
stock  of  merchandise  shall  be  left  to  the 
state  court,  which  had  taken  Jurisdic- 
tion, or  be  brought  Into  bankruptcy,  will 
not  be  reviewed  unless  his  discretion 
was  clearly  abused.  Bank  of  Dillon  v. 
Murchlson,  213  Fed.  147.  120  C.  C.  A.  499. 
31  Am.  Bankr.  Rep.  740. 

i"  In  re  Horpnn,  98  Fed.  414,  39  0.  C. 
A.  118,  3  Am.  Bankr.  Rep.  253. 

n»  Pittsburgh  Laundry  Supply  Co.  v. 
Imperial  Laundry  Co.,  154  Fed.  662,  83 
C.  C.  A.  486.  18  Am.  Bankr.  Rep.  756. 
Anil  see  Sahln  v.  Blake-McFall  Co.,  223 
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tions  in  opposition  to  the  bankrupt's  application  for  discharge,1*  its 
action  in  granting  an  alleged  bankrupt  more  than  the  statutory  five  days 
in  which  to  answer,178  or  in  taking  off  the  trustee's  default  in  respect  to 
opposing  the  bankrupt's  discharge  and  allowing  him  to  file  objections,1'1 
the  dismissal  of  a  petition  in  involuntary  bankruptcy  for  want  of  prose- 
cution,"1 the  refusal  of  a  judge  sitting  in  bankruptcy  to  sanction  an  ar- 
rangement between  the  bankrupt  and  certain  of  his  creditors  and  per- 
sons who  had  received  preferential  transfers,178  the  refusal  to  allow  a 
commission  to  a  broker  who  had  negotiated  a  sale  of  property  of  the 
bankrupt,17*  the  action  of  the  district  court  in  fixing  the  time ;  terms, 
and  conditions  of  a  sale  of  the  bankrupt's  property ,m  and  its  adoption 
or  rejection  of  a  verdict  of  a  jury  which  was  taken  as  advisory  only.17* 
Even  on  the  hearing  of  an  application  for  discharge  there  may  be  room 
for  the  exercise  of  a  judicial  discretion  which  should  not  be  interfered 
with  on  appeal.  Thus,  where  the  granting  of  a  discharge  to  a  bankrupt 
was  objected  to  on  the  ground  that  he  had  fraudulently  concealed  the 
proceeds  of  property  sold,  and  there  was  reasonable  ground  for  the 
action  of  the  district  judge  in  discrediting  his  testimony  given  in  ex- 
planation, the  exercise  of  his  discretion  will  not  be  reviewed.177 

In  view  of  the  wide  discretionary  power  of  the  court  of  bankruptcy 
over  the  allowance  and  fixing  of  fees  to  counsel,  receivers,  and  others. 
its  decisions  on  these  matters  will  not  be  reversed  on  review  unless  a 
plain  abuse  of  discretion  appears.17*  Thus,  on  a  petition  to  revise  an 
order  making  certain  allowances  to  a  bankrupt's  receiver  and  his  coun- 
sel, where  the  record  merely  showed  the  receipts  and  disbursements  and 
that  nearly  half  of  the  assets  were  used  for  expenses  of  administration. 
this  was  held  not  sufficient  to  show  an  abuse  of  the  discretion  vested 
in  the  court  of  bankruptcy.17* 

Fed.  501,  136  C.  C.  A.  40,  35  Am.  Bankr.  100  C.  C.  A.  539,  24  Am.  Bankr.  Rep. 

Rep.  170.  184;   In  re  Tnrockmortou,  196  Fed.  656. 

i«»  In  re  Carley,  117  Fed.  130,  55  C.  116  C.  C.  A.  348,  28  Am.  Baukr.  Rep.  487. 

O.  A.  146,  8  Am.  Bankr.  Rep.  720.  The  discretion  of  the  bankruptcy  court 

it"  Black  stone   v.    Everybody's    Store,  in  approving  or  setting  aside  a  public 

207  Fed.  752,  125  C.  C.  A.  290,  30  Am.  sale  of  the  bankrupt's  property  will  not 

Bankr.  Rep.  497.  be  disturbed  or  interfered  with  unless 

i"  In  re  Horowitz,  250  Fed.  106,  162  abused.    Jacobeohn  v,  Larkey,  245  Fed. 

C.   C.  A.  27S.  41   Am.   Bankr.   Rep.  369.  638,    157  C.   C.  A.   650,   Ll   R.   A.   191SC, 

it*  In   re  Levi  &.  Klauber.  142   Fed.  1176,  40  Am.  Bankr.  Rep.  563. 
962,  74  C.  C.  A.  132,  15  Am.  Bankr.  Rep.         »•  Oil  Well  Supply  Co.  v.  Hall,  128 

294.  Fed.  875.  63  C.  C.  A.  343,  11  Am.  Bankr. 

■  "  MulfonI    v.    Fourth    Street    Nat.  Rep.  738. 
Bank,  157  Fed.  897,  85  C.  C.  A.  225,  19         '"  Reigei  v.  Cartel,  164  Fed.  691,  90  C. 

Am.  Bankr.  Rep.  742.  C.  A.  512. 

it*  Gold  v.  South  Side  Trust  Co.,  179         '"In  re  Grant,  238  Fed.  132,  151  C. 

Fed.  210.  102  C.  C.  A.  476,  24  Am.  Bankr.  C.  A.  208,  38  Am.  Bankr.  Rep.  210;  In  re 

Rep.  578.  Kinnane  Co.'s  Estate,  242  Fed.  789,  155 

us  Schuler  v.  Hasslnger,  177  Fed.  119,  C.  C.  A.  357,  39  Am.  Bankr.  Rep.  593. 

its  in  re  ('  ash-  Pap  worth  Grow-Sir.  210 
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§  49.  Time  of  Taking  Appeal  or  Petition  for  Review. — As  to  ap- 
peals to  the  Supreme  Court  of  the  United  States,  it  is  provided  by  Gen- 
eral Order  No.  36  that  an  appeal  to  that  court  "from  a  circuit  court  of 
appeals,  or  from  the  supreme  court  of  a  territory,  or  from  the  supreme 
court  of  the  District  of  Columbia,  or  from  any  court  of  bankruptcy 
whatever,  shall  be  taken  within  thirty  days  after  the  judgment  or  de- 
cree." But  it  is  held  that  thif  limitation  does  not  apply  to  a  writ  of 
error  from  the  federal  supreme  court  to  a  court  of  bankruptcy,  present- 
ing the  question  of  the  jurisdiction  of  the  latter  to  make  an  adjudication 
of  bankruptcy,  but  such  proceeding  is  governed  by  the  two-year  limita- 
tion fixed  by  other  statutes.1*0  But  where  the  limitation  of  thirty  days 
is  applicable,  the  time  cannot  be  extended  by  filing  a  petition  for  re- 
hearing after  the  thirty  days  have  expired.™1  The  same  order  requires 
that  the  court  below,  at  or  before  the  time  of  entering  the  judgment, 
shall  make  and  file  findings  of  fact  and  conclusions  of  law.  A  sufficient 
compliance  with  this  direction  is  shown  where,  the  appeal  having  been 
taken  within  the  thirty  days,  the  circuit  court  of  appeals  made  its  find- 
ings of  fact  and  conclusions  of  law  a  part  of  the  record  by  an  order  made 
within  the  thirty  days,  directing  the  same  to  be  filed  nunc  pro  tunc  as 
of  the  date  of  the  judgment."* 

As  to  appeals  from  a  court  of  bankruptcy  to  a  circuit  court  of  appeals, 
in  the  three  cases  specified  in  the  twenty-fifth  section  of  the  bankruptcy 
act,  the  requirement  is  that  "such  appeal  shall  be  taken  within  ten  days 
after  the  judgment  appealed  from  has  been  rendered."  In  connection 
with  this  provision  is  to  be  read  another  section  of  the  act,  which  di- 
rects that  "whenever  time  is  enumerated  by  days  in  this  act,  the  number 
of  days  shall  be  computed  by  excluding  the  first  and  including  the 
last,  unless  the  last  fall  on  a  Sunday  or  holiday,  in  which  event  the  day 

Fed.  24,  126  C.  C.  A.  604,  31  Aw.  Bankr.  Sup.  Ct.  050,  54  L.  Ed.  907,  20  L.  It.  A. 

Rep.  709.  (N.  S.)  250.     In  effect,  tbe  limitation  of 

i9o  Frederic  L.  Grant  Shoe  Co.  v.  W.  time  In  the  bankruptcy  act  and  In  the 

M.  Laird  Co..  212  U.  S.  445,  20  Sup.  Ct  general  orders  relates  only  to  appeals 

332,  53  L.  Ed.  501,  21  Am.  Bankr.  Rep.  taken  expressly   under  the  bankruptcy 

484.    So  an  appeal  to  the  Supreme  Court  statute,  and  does  not  apply  to  an  appeal 

from  a  decree  of  a  circuit  court  of  ap-  from  a  decision  rendered  on  a  formal 

peals  on  a  bill  in  equity  brought  by  a  appeal  taken  under  sectiou  24a  of  the 

trustee   in  bankruptcy   to   set  aside  a  act  in  a  "controversy"  arising  In  a  hank- 

transfer  of  property  by  the  bankrupt,  al-  ruptcy  proceeding.     Hobbs  v.  Head  * 

leged  to  have  been   made  ill  fraud  of  Dowst  Co.  (C.  C.  A.)  191  Fed.  811,  27 

creditors,  need  not  be  taken  within  the  Am.  Bankr.  Rep.  484. 

thirty  days  prescrilred  by  the  general  or-  "'  Conboy  v.  First  Xat  Bank,  203  TJ. 

ders,  but  as  the  appellate  jurisdiction  Is  S.  141,  27  Sup.  Ct  50,  51  U  Ed.  128,  16 

under,  or  the  same  as  that  under,  the  Am.  Bankr.  Rep.  773. 

circuit  court  of  appeals'act  of  1801,  the  i"  Coder  v.  Arts.  213  D.  8.  223,  2(1 

api>eal  Is  in  time  if  taken  within  a  year.  Sup.  Ct.  430,  53  L.  Ed.  772,  10  Ann.  Cas. 

Thomas  r.  Sujrarmau,  218  U.  S.  120,  30  10W,  22  Am.  Bankr.  Rep.  1. 
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last  included  shall  be  the  next  day  thereafter  which  is  not  a  Sunday  or 
a  legal  holiday."  *•*  A  judgment  of  a  court  of  bankruptcy  is  presump- 
tively "rendered"  on  the  date  of  its  riling  with  the  clerk,  and  the  ten 
days  for  taking  an  appeal  will  begin  to  run  from  that  time,  notwith- 
standing the  order  bears  an  earlier  date.m  Where  an  appeal  in  a  prop- 
er case  is  prayed  and  allowed  within  the  ten  days,  as  prescribed  by  the 
statute,  the  failure  to  tile  a  bond  and  serve  the  citation  until  a  few  days 
after  such  period  will  not  necessitate  a  dismissal  of  the  appeal,  no  mate- 
rial prejudice  being  shown.'88  But  the  requirement  as  to  the  time  of  tak- 
ing the  appeal  itself  is  imperative.  If  the  appeal  is  not  taken  within  the 
ten  days  limited,  the  appellate  court  will  have  no  jurisdiction  of  the 
case  and  must  dismiss  the  attempted  appeal.18*  An  appeal  from  an  ad- 
judication of  bankruptcy  does  not  stay  further  proceedings  in  the  case 
(such  as  ruling  the  bankrupt  to  file  his  schedules),  unless  a  supersedeas 
is  also  taken.181 

The  very  short  time  allowed  for  taking  an  appeal  in  these  cases  has 
led  to  numerous  attempts  to  obtain  a  review  by  some  indirect  method 


Burnap,  14  Blatchf.  63,  Fed.  Cas.  No. 
4,721.  Compare  Norcross  v.  Nave  &  Mc- 
Cord  Mercantile  Co.,  101  red.  790,  42  C. 
C.  A.  29,  4  Am.  Bankr.  Rep.  317.  An  ap- 
peal Is  taken  In  time  where  the  petition 
for  appeal  was  filed  within  ten  days  and 
promptly  presented,  though  allowed  more 
than  ten  days  after  the  decree.  Robert- 
son Banking  Co.  v.  Chamberlain,  228 
Fed.  500,  143  C.  C.  A.  82,  3G  Am.  Bankr. 
Rep.  198. 

■so  Williams  Bros.  v.  Ravage,  120  Fed. 
497,  50  C.  C.  A.  647,  9  Am.  Bankr.  Rep. 
720;  Nazlmn  Trading  Co.  v.  Martin  (C. 
C.  A.)  1«4  Fed.  838.  21  Am.  Bankr.  Rep. 
159;  Sedgwlt-k  v.  Frideuberg,  11  Blatcbf. 
77,  Fed.  Cas.  So.  12,611;  In  re  Alexan- 
der, Chase,  295,  3  N.  B.  R.  29,  Fed.  Cas. 
No.  160;  In  re  Kyler,  6  Blatchf.  514, 
3  N.  B.  R.  46,  Fed.  Cas.  No.  7,957;  In 
re  Place,  8  Blatchf.  302,  4  N.  B.  R.  541, 
Fed.  Cas.  No.  11,200;  Ex  parte  Woollen, 
104  U.  8.  300,  26  L.  Ed.  768;  Wood  v. 
Bailey,  21  Wall.  640,  12  N.  B.  R.  132. 
22  L.  Eii.  689.  And  see  Rliame  v.  South- 
ern Cotton  OH  Co.,  230  Fed.  403,  144  C. 
C.  A.  546,  35  Am.  Bankr.  Rep.  732,  But 
it  seems  that  an  appeal  not  taken  in 
time  may  be  treated  as  a  petitiou  to  re- 
vise (which  would  be  in  time),  where  the 
only  question  raised  Is  one  of  law.  Gra- 
ham v.  Faith.  253  Fed.  32,  165  C.  C.  A. 
52,  41  Am.  Bankr.  Rep.  590. 

m  In  re  Brady,  168  Fed.  152,  21  Am. 
Bankr.  Rep.  364. 


i*'  Bankruptcy  Act  1898,  |  31.  See  In 
re  York,  1  Abb.  U.  S.  503,  4  N.  B.  R.  479, 
Fed.  Cas.  No.  18,139.  The  word  "holt- 
day"  Includes  "'Christinas,  the  fourth  of 
July,  the  twenty-second  of  February,  and 
any  day  appointed  by  the  President  of 
the  United  States  or  the  Congress  of  the 
United  States  as  a  holiday  or  ns  a  day 
of  public  fasting  or  thank  sgl  Ting." 
Bankruptcy  Act  1898,  |  1.  clause  14. 

"*  Peterson  v.  Nash  Bros.,  112  Fed. 
311,  60  C.  C.  A.  260.  55  L.  R.  A.  344,  7 
Am.  Banter.  Rep.  181;  First  Nat  Bank 
of  Paris  v.  Yerkes.  238  Fed.  278,  151  C. 
O.  A.  204,  38  Am.  Bankr.  Rep.  136.  The 
time  for  taking  an  appeal  from  a  Judg- 
ment entered  nunc  pro  tunc  as  of  an 
earlier  date  runs  from  the  actual  entry 
of  the  Judgment,  not  from  the  earlier 
date.  In  re  Stafford  (D.  C.)  240  Fed.  155, 
39  Am.  Bankr.  Rep.  469.  Where  an  or- 
der of  adjudication  was  set  aside  on  mo- 
tion, from  which  no  appeal  was  taken, 
and  a  subsequent  independent  order  of 
adjudication  was  made  after  further 
hearing,  the  time  for  taking  an  appenl 
was  held  to  run  from  the  date  of  the 
second  order.  Cameron  v.  National 
Surety  Co.  (C.  C.  A.)  272  Fed.  874,  47 
Am.  Bankr.  Rep.  67. 

i«  Columbia  Ironworks  v.  National 
Lead  Co.,  127  Fed.  90,  62  C.  C.  A.  99,  64 
L.  R.  A.  645,  11  Am.  Bnnkr.  Rep.  340; 
Morris  v.  Brush,  2  Woods,  354,  14  N.  B. 
R.  371,  Fed.  Cas.  No.  9.828;    Fellows  v. 
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of  proceeding  after  the  expiration  of  the  time.  But  the  courts  have  gen- 
erally disapproved  such  devices.  Some  have  gone  so  far  as  to  declare 
that  the  time  limited  by  the  statute  cannot  be  extended  or  revived  by 
any  subsequent  proceeding  whatever.188  Thus,  when  the  right  to  appeal 
from  an  adjudication  of  bankruptcy  has  been  lost  by  the  expiration  of 
the  ten  days,  it  cannot  be  revived  by  moving  to  vacate  the  adjudica- 
tion,188 nor  by  the  subsequent  entry  of  an  alias  adjudication.180  But  the 
favorite  method  of  seeking  to  recover  a  right  of  appeal  lost  by  the  ex- 
piration of  the  limited  time  has  been  to  move  for  a  rehearing.  In  a  case 
under  the  act  of  1867,  where  the  omission  to  take  an  appeal  in  due  time 
arose  from  a  mistake  in  the  selection  of  the  remedy  (the  appellant 
thinking  that  he  should  take  a  petition  for  review),  the  Supreme  Court 
of  the  United  States  suggested  that  perhaps  the  district  court  would 
grant  a  review  of  its  own  decree,  in  order  that  a  regular  appeal  might, 
if  necessary,  be  taken.181  And  in  one  of  the  earlier  decisions  under  the 
present  statute  this  course  was  taken,  the  district  court  granting  a  re- 
hearing to  a  trustee  in  bankruptcy  who  had  lost  his  right  of  appeal  by 
the  expiration  of  the  time  prescribed,  but  without  culpable  neglect  on 
his  part,  for  the  mere  purpose  of  reviving  such  right.18*  But  the  general 
weight  of  opinion  is  against  this  practice.  The  doctrine  is  apparently 
established  that,  while  the  district  court  has  power  to  grant  a  rehearing 
for  the  sole  purpose  of  reviving  a  right  of  appeal,  the  effect  is  to  nullify 
the  explicit  provisions  of  the  statute,  which,  no  doubt,  were  inserted  for 
very  good  reasons,  and  therefore  if  the  court  is  of  opinion  that  there  is 
no  sufficient  ground  for  a  rehearing  on  the  merits  (aside  from  any  ques- 
tion of  appealing)  it  should  not  be  granted  on  a  mere  pretense  and  for 
the  real  purpose  of  permitting  an  appeal  to  be  taken. ,8J  But  if  a  peti- 
tion for  rehearing  is  filed  within  ten  days  after  the  judgment  or  order 
complained  of,  an  appeal  taken  within  ten  days  after  the  court's  ruling 
on  the  petition  will  be  in  time.*84 

i«*>  Brady  v.  Bernard,  170  Fed.  576,  Rep.  254;  Morgan  v.  Benedum,  157  Fed. 

95  C.  C.  A.  656.  22  Am.  Rankr.  Rep.  342.  232,  Si  C.  C.  A.  675,  19  Am.  Bankr.  Rep. 

>"»  In  re  Billing,  145  Fed.  395,  17  Am.  601;    In  re  Girard  Glazed  Kid  Co.,  129 

Buokr.  Rep.  80;  In  re  Goldberg,  167  Fed.  Fed.  841,  12  Am.  Bankr.  Rep.  205;  Rode 

80S,  21  Am.  Bankr.  Rep.  82S.  &  Horn  v.  Pnlpps  (C.  C.  A.)  195  Fed.  414, 

i»«  In  re  Berkebile,  144  Fed.  577,  75  27  Am.  Bankr.  Rep.  827:   In  re  Thomp- 

C.  C.  A.  333,  16  Am.  Bankr.  Rep.  277.  son   (C.    C.   A.)   264   Fed.  913,  45  Am. 

i»i  Stlrkney  v.  Wilt,  23  Wall.  150,  11  Bankr.  Rep.  500. 

N.  B.  R.  97,  23  L.  Ed.  50.  «» Mills  v.  J.  H.   Fisber  ft  Co.,  159 

"=  In  re  Wright,  96  Fed.  820,  3  Am.  Fed.  897,  87  C.  C.  A.  77,  20  Am.  Bankr. 

Bankr.  Rep.  184.  Rep.  237.     Where,   after  an   order  al- 

i*i  Cniiboy  v.  First  Xat.  Bank,  203  U.  lowing  a  <*laini  in  bankruptcy,  a  rehear- 

S.  141,  27  Sup.  Ct.  50.  51  L.  Ed.  128,  16  lng  is  granted,   the  time  for  taking  an 

Am.   Raukr.   Rep.   773;    In   re    Hudson  nppent  is  extended  and  runs  from  the 

Clothing  Co.,  140  Fed.  49,  15  Am.  Bankr.  time  the  order  is  made  flual.     Todd  v. 
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Id  the  three  cases  specified  in  the  twenty-fifth  section  of  the  statute, 
viz.,  appeals  from  a  judgment  adjudging  or  refusing  to  adjudge  the  de- 
fendant a  bankrupt,  from  a  judgment  granting  or  denying  a  dis- 
charge,1'* and  from  a  judgment  allowing  or  rejecting  a  debt  or  claim  of 
five  hundred  dollars  or  over,1*8  the  ten-day  limitation  is  imperative,  and 
these  cases  cannot  be  otherwise  appealed  or  after  that  time.  But  this 
limitation  does  not  apply  to  appeals  in  "controversies  arising  in  bank- 
ruptcy proceedings,"  or  independent  proceedings  instituted  for  the  re- 
covery of  assets  of  the  estate,  or  to  set  aside  alleged  preferences,  which 
are  governed  by  the  general  provisions  regulating  appeals  to  the  circuit 
courts  of  appeals,  and  may  be  brought  within  the  time  fixed  by  the  stat- 
ute creating  those  courts,  which  is  six  months.1*7 

When  the  proceeding  is  by  petition  for  revision,  neither  the  statute 
nor  the  general  orders  prescribe  any  limitation  of  time.  In  the  second 
circuit,  Rule  38  of  the  circuit  court  of  appeals  directs  that  the  petition 
for  revision  must  be  filed  and  served  within  ten  days  after  the  entry  of 
the  order  sought  to  be  reviewed,  unless,  before  the  expiration  of  that 
time,  and  for  cause  shown,  the  judge  of  the  court  of  bankruptcy  shall 
make  an  order  enlarging  the  time.  This  rule  is  enforced,  and  it  is  held 
that  stipulations  by  the  parties  cannot  take  the  place  of  the  discretionary 
order  of  enlargement  by  the  bankruptcy  court.198    In  the  first  and  eighth 


Alden,  245  Fed.  462,  15?  C.  C.  A.  (124, 
40  Am.  Bankr.  Rep.  323. 

'»=  The  same  provision  Applies  to  an 
appeal  from  an  order  denying  an  appli- 
cation to  revoke  a  bankrupt's  discharge. 
Thompson  V.  Mauzy,  174  Fed.  611,  98  C. 
C.  A.  457,  23  Am.  Bankr.  Hep.  489.  And 
to  an  appeal  from  an  order  confirming  a 
composition.  In  re  Brookstone  Mfg.  Co., 
239  Fed.  697,  152  C.  C.  A.  531,  39  Am. 
Bankr.  Rep.  552. 

»•«  Postlethwaite  v.  Hicks,  165  Fed. 
897,  91  C.  C.  A.  575,  21  Am.  Bankr.  Rep. 
70". 

'*'  Massachusetts  Bonding  &  Ins.  Co. 
v.  Kemper,  220  Fed.  847.  136  C.  C.  A. 
593.  34  Am.  Bankr.  Rep.  80;  Bank  of 
itaglnnd  v.  Hudson,  247  Fed.  241,  159 
C.  C.  A.  335,  41  Am.  Bankr.  Rep.  61: 
Toutsey  v.  Niswonger,  258  Fed.  16,  169  <-'. 
C.  A.  154,  44  Am.  Bankr.  Rep.  109;  Boon- 
villo  Nat.  Bank  v.  Blakey,  107  Feb.  891, 
47  C.  C.  A.  43,  6  Am.  Bankr.  Rep.  13; 
Steele  v.  Buel,  104  Fed.  968,  44  C.  C.  A. 
287.  5  Am.  Bankr.  Hep.  165;  In  re 
Toungstrom.  153  Fed.  »8.  82  C.  C.  A.  232, 
18  Am.  Bankr.  Rep.  572;  Kenova  Loan 
k  Trust  Co.  v.  Graham,  135  Fed.  717, 


68  C.  C.  A.  355,  14  Am.  Bankr.  Rep. 
313;  Jn  re  Martin,  201  Fed.  31, 119  C.  C. 
A.  363,  29  Am.  Bankr.  Rep.  035. 

">a  In  re  John  M.  Lluck  Const.  Co.,  225 
Fed.  488.  140  C.  C.  A.  18,  34  Am.  Bnnkr. 
Rep.  SCO;  In  re  Vanoscope  Co.,  233  Fed. 
53,  147  C.  C.  A.  123,  36  Am.  Bankr.  Rep. 
778;  In  re  Armann.  247  Fed.  483,  159 
C.  0.  A.  537,  40  Am.  Bankr.  Rep.  666; 
Feder  v.  Goetz  (C.  C.  A.)  264  Fed.  619, 
45  Am.  Bankr.  Rep.  57:  In  re  Tanen- 
haus,  211  Fed,  971.  128  C.  C.  A.  469,  33 
Am.  Bankr.  Rep.  648;  In  re  Strobe],  160 
Fed.  916,  88  C.  C.  A.  98,  20  Am.  Bankr. 
Kep.  22;  In  re  Brown,  174  Fed.  339,  98 
C.  C.  A.  211,  23  Am.  Bankr.  Rep.  93;  In 
re  Light,  174  Fed.  341,  98  C.  C.  A.  213. 
But  where  an  extension  of  time  for  filing 
a  petition  to  revise  is  obtained,  the  peti- 
tion may  be  considered  though  not  filed 
within  the  ten-day  period  prescribed  by 
the  rule  of  court  In  re  Armann,  247 
Fed.  954,  160  C.  C.  A.  618,  41  Am.  Bankr. 
Rep.  50;  In  re  Grant,  238  Fed.  132.  151 
C.  C.  A.  208,  38  Am.  Bankr.  Rep.  210. 
Where  the  rule  of  court  requires  a  pe- 
tition to  revise  to  be  filed  within  20  days, 
but  authorizes  the  District  Judge  to  en 
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circuits,  the  time  has  been  fixed  at  six  months,1*  that  being  the  time 
allowed  for  appeals  in  cases  other  than  bankruptcy  proceedings.  The 
reasoning  of  these  courts  is  that  the  petition  is  in  the  nature  of  an  ap- 
peal, and  since  the  matter  brought  up  is  not  within  the  three  classes  of 
cases  in  which  the  bankruptcy  law  imposes  a  limitation  of  ten  days,  it 
must  be  governed  by  the  general  law  of  appeals.  Or  else  they  proceed 
on  the  theory  that  a  petition  for  revision  more  nearly  resembles  a  bill  of 
review  than  any  other  known  proceeding,  and  it  is  the  settled  rule  in 
equity  in  the  federal  courts  that  a  bill  of  review  must  be  filed  within  the 
time  allowed  by  statute  for  appeal.*"  But  elsewhere  it  is  held,  as  it 
was  held  under  the  act  of  1867,  which  also  omitted  to  prescribe  any 
particular  time  within  which  a  petition  for  revision  must  be  filed,  that 
the  application  must  be  made  within  a  reasonable  time,  in  order  that 
the  purpose  of  the  act  to  effect  a  speedy  settlement  of  the  bankrupt's  af- 
fairs may  not  be  thwarted,  but  that  it  should  not  be  dismissed  unless  it 
appears  that  there  has  been  an  unreasonable  delay,  amounting  to  laches, 
and  operating  to  the  prejudice  of  parties  in  interest."1  What  is  a  rea- 
sonable time  must  of  course  depend  upon  the  particular  circumstances. 
But  it  has  been  held  that  a  delay  of  thirty  days  is  not  too  great  a  time,*" 
that  the  lapse  of  more  than  six  months  is  not  necessarily  an  imperative 
reason  for  dismissing  the  petition,1**  but  that  (in  view  of  the  particular 
circumstances)  a  delay  of  six  months  and  twelve  days  does  not  answer 
the  requirement  of  reasonably  prompt  action,*0*  that  neglect  to  file  the 
petition  for  over  seven  months'  amounts  to  laches,*"  and  that  a  petition 
filed  three  years  after  the  matter  sought  to  be  reviewed  had  been  dis- 
posed of  was  clearly  too  late.'8* 

large  the  time  for  such  flllng,  It  Is  not  In  re  Wink  (D.  O.)  206  Fed.  348,  30  Am. 

Imperatively  necessary  that  Jurisdiction  Bankr.  Rep.  298.    The  bankruptcy  court 

to  extend  the  time  should  be  exercised  liHs  power,  upon  cause  shown,  to  suspend 

within  the  original  20  days.    In  re  De  the  rule  requiring  petitions  for  review  to 

Camp  Glass  Casket  Co.  (C.  C.  A.)  272  be  set  down  within  a  limited  number  of 

Fed.  558,  47  Am.  Bankr.  Bep.  1.  days.    In  re  Llbby  (D.  C.)  253  Fed.  278. 

i»»In  re  Worcester  County,  102  Fed.  ">s  Little  field  v.  Delaware  ft  H.  Canal 

SOS,  42  C.  C.  A.  637,  4  Am.  Bankr.  Bep.  Co.,  3  Cliff.  371.  4  N.  B.  R.  257,  Fed.  Cas. 

496;  In  re  Thomlinson  Co.,  154  Fed.  834,  No.  8,400. 

83  C.  C.  A.  550,  18  Am.  Bankr.  Rep.  691 ;  =oi  In  re  Groetzinger  ft  Sons,  127  Fed. 

In  re  Holmes,  142  Fed.  301,  73  C.  C.  A.  124,  02  C.  C.  A.  124,  11  Am.  Bankr.  Bep. 

491.  i"5  Am.  Rnufcr.  Rep.  680.  467;    In   re   Kinnnne   Co.'a   Estate,   242 

±oo  Reed  v.  Stanley  (C.  C.  A.)  97  Fed.  Fed.  769,  155  C.  C.  A.  357,  39  Am.  Bnnkr. 

521.  Bep.  503. 

"i  First  Sat,  Bnnk  v.  Cooper,  20  Wall.  ««  In  re  Mllgraum,  133  Fed.  802,  13 

171,  22  L.  Ed.  273 ;  In  re  Beck,  31  Fed.  Am.  Bankr.  Rep.  117. 

654;  In  re  New  York  Economical  Print-  '<>*  First  Nat.  Bank  v.  Teavy,  133  Fed. 

Ing  Co.,  100  Fed.  839,  45  C.  C.  A.  005,  5  1010,  66  C.  C.  A.  125. 

Am.  Bankr.  Rep.  697;  In  re  Groetzinper  =o«  Riant-hard    v.    Amnions,   183    Fed. 

ft  Sons.  127  Fed.  124,  62  C.  C.  A.  124,  11  550, 106  C.  C.  A.  102,  25  Am.  Bankr.  Rep. 

Am.   Bankr.  Rep.  467;  In  re  Mllpraura,  500. 
133  Fed.  802,  13  Am.  Bankr.  Rep.  337; 
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The  right  of  review  on  petition  can  be  claimed  only  in  respect  to 
some  proceeding  which  is  pending  in  the  court  of  bankruptcy.10'  But 
the  supervisory  jurisdiction  may  be  exercised  by  the  circuit  court  of  ap- 
peals before  the  district  court  has  taken  final  or  even  interlocutory  action 
on  the  matter  in  question,  if  it  has  been  considered  and  an  opinion  ren- 
dered by  the  latter  court.*00  And  exceptions  to  a  proposed  distribution 
of  the  bankrupt's  estate  must  be  filed  before  the  final  decree  of  confirma- 
tion is  entered ;  exceptions  taken,  and  a  petition  for  review  based  there- 
on, if  not  filed  until  after  the  confirmation  and  after  the  final  dividend 
has  been  distributed  in  accordance  with  it,  will  not  be  considered.*0* 

§  50.  Parties  to  Appeal  or  Review. — Where  a  single  order  or  judg- 
ment is  made  by  a  district  court  in  a  bankruptcy  proceeding,  which  de- 
termines a  question  affecting  alike  different  claimants,  they  may  unite 
in  an  appeal  therefrom,  although  their  interests  are  several  and  dis- 
tinct,*10 and  although  some  complain  of  one  alleged  error  and  some  of 
another,  since,  on  such  an  appeal,  all  prior  rulings  are  reviewable.*11 
And  if  necessary  parties  are  not  joined  in  an  appeal,  in  due  time,  it  will' 
become  inoperative  in  so  far  as  it  challenges  or  affects  their  rights.*" 
Specially  in  regard  to  an  appeal  from  a  decree  of  the  district  court  mak- 
ing an  adjudication  in  involuntary  bankruptcy,  it  is  held  that  creditors 
who  appear  in  opposition  to  the  petition  and  contest  the  adjudication 
have  a  right  to  appeal  from  the  decree.*1*  So  also  in  regard  to  opposi- 
tion to  a  bankrupt's  discharge.*"  But  a  bankrupt  whose  application  to 
have  a  composition  confirmed  was  not  formally  opposed  by  creditors 
cannot  appeal  from  a  decree  of  refusal,  there  being  a  want  of  parties, 

*«  In  re  Alexander,  Chase,  295,  8  N. 

B.  R.  29,  Fed.  Gas.  No.  160. 
=o»  In  re  Kyle  (G.  C.)  181  Fed.  61T.      608. 

The  time  to  Ale  a  petition  tor  review  "*Gray  v.  Grand  Forks  Mercantile 

commences  from  the  entry  of  orders  dt-  Co.,  138  Fed.  344,  70  G.  O.  A.  634, 14  Am. 

reefing  payment   to  a   trustee  in   bank-  Bnnkr.  Rep.  780. 

ruptcy  and  denying  an  application  to  "'  In  re  Meyer,  98  Fed.  076,  39  C.  G. 
open  the  case  for  additional  testimony .  A.  368,  3  Am.  Bankr.  Rep.  059;  In  re 
In  re  Place  (D.  C.)  224  Fed.  778,  35  Am.  Dandrldge  &  Pugh,  209  Fed.  838,  126  C. 
Bankr.  Rep.  426.  Bnt  a  petition  to  re-  C.  A.  562,  31  Am.  Bankr.  Rep.  15.  The 
view  a  proceeding  for  the  adjudication  bankrupt  himself  must  be  a  party  to  an 
of  a  bankrupt  must  not  be  filed  pre-  appeal  from  the  adjudication,  but  though 
maturely.  It  Is  necessary  that  the  la-  not  originally  joined,  he  may  make  bim- 
sues  raised  by  the  answer  should  first  self  a  party  by  voluntary  appearance 
be  tried,  and  that  an  adjudication  should  and  waiver  of  notice.  Hill  v.  Western 
be  granted  or  refused.  In  re  Serfhood,  Electric  Co.,  214  Fed.  243,  130  C.  C.  A. 
238  Fed.  797,  151  C.  C.  A.  647,  38  Am.  013,  32  Am.  Bankr.  Rep.  333. 
Bnnkr.  Rep.  440.  "'Bankruptcy  Act  1898,  Si  14,  25a. 
s°n  In  re  Heebner,  132  Fed.  1003,  13  A  creditor's  right  to  be  heard  on  appeal 
Am.  Bankr.  Rep.  256.  with  respect  to  the  granting  of  the  bank- 
si*  Crim  v.  Woodford,  136  Fed.  34,  08  nipt's  discharge  cannot  be  prejudiced  by 

C.  C.  A.  584,  14  Am.  Bankr.  Rep.  302.  the  acceptance  of  a  proposed  compromise 
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as  the  question  is  merely  between  the  bankrupt  and  the  court.*15  But 
if  a  composition  is  confirmed,  and  the  assenting  creditors  have  received 
the  amounts  to  which  they  are  entitled,  they  are  necessary  parties  to 
an  appeal  by  another  creditor.*18 

In  the  case  where  a  creditor  presents  a  claim  against  the  estate  of 
the  bankrupt,  and  another  creditor  objects  to  and  contests  it,  and  it  is 
allowed,  the  authorities  are  not  agreed  as  to  whether  an  appeal  may 
be  taken  directly  by  the  contesting  creditor.*11  Some  decisions  main- 
tain that,  as  his  share  of  the  estate  will  be  increased  or  diminished  by 
the  decision  of  the  question  at  issue,  he  is  so  directly  affected  by  the 
ruling  of  the  district  court  as  to  be  entitled  to  appeal  in  his  own  name.'18 
But  other  authorities  hold  the  view  that  the  contesting  creditor  is  not 
the  only  person  whose  pecuniary  interests  will  be  affected,  but  the  same 
is  true  of  all  the  creditors  of  the  estate  alike,  and  consequently  the  ap- 
peal can  only  be  taken  by  the  trustee  in  bankruptcy,  who  is  the  repre- 
sentative of  all  the  creditors.*1"  However,  if  the  trustee,  in  such  a  case, 
.refuses  to  appeal,  the  objecting  creditor  may  move  the  district  court 
to  direct  the  trustee  to  take  an  appeal  or  to  permit  the  creditor  to  prose- 
cute an  appeal  in  the  name  of  the  trustee.  The  granting  of  such  leave 
is  in  the  discretion  of  the  court,  and  may  be  conditioned  on  the  payment 
of  the  costs  of  the  litigation  by  the  objecting  creditor,  if  the  appeal  is 
unsuccessful.**0  In  one  case,  the  circuit  court  of  appeals  refused  to 
dismiss  an  appeal  taken  by  the  objecting  creditor,  instead  of  by  the 
trustee,  where  it  appeared  that  the  latter  had  refused  to  allow  the  use 
of  his  name  for  the  purpose  of  an  appeal,  when  the  time  for  appealing 

by  a  majority  of  the  other  creditors.    In  bank  and  the  assignee  of  the  claim  to 

re  Doyle.  220  Fed.  434,  137  C.  C.  A.  28,  entitle  the  latter  to  appeal.    Assets  Beal- 

34  Am.  Bankr.  Rep.  28.  izBtluii  Co.  v.  Sovereign  Bank  of  Can- 
s'* Ross  v.  Saunders,  105  Fed.  015,  45  ada,  210  Fed.  156,  126  C.  C.  A.  662. 

C.  C.  A.  123,  5  Am.  Bankr.  Rep.  350.  =ie  In  re  Roche,  101  Fed.  956,  42  C. 

aie  Marshall  Field  &  Co.  v.  Wolf  &  C.  A.  115,  4  Am.  Bankr.  Rep.  369;  Gray 

Bro.  Dry  Goods  Co..  120  Fed.  815.  5T  C.  v.  Grand  Forks  Mercantile  Co.,  138  Fed. 

C.  A.  326,  9  Am.  Bankr.  Rep.  693.    But  344,  70  C.  C.  A.  634,  14  Am.  Bankr.  Rep. 

see  In  re  Gottlieb  (C.  C.  A.)  262  Fed.  730,  780;  In  re  Creech  Bros.  Lumber  Co.,  240 

44  Am.  Bankr.  Rep.  464,  45  Am.  Bankr.  Fed.  8,  153  C.  C.  A.  44,  39  Am.  Bankr. 

Rep.    ISO,   holding  that,  to  an    appeal  Rep.  487. 

from  an  order  eonflrming  a  composition  *i»  Chatneld  v.  O'Dwyer,  101  Fed.  797, 

by  a  creditor  who  objected  on  grounds  42  C.  C.  A.  30.  4  Am.  Bankr.  Rep.  313 ; 

which  go  to  the  bankrupt's  right  to  a  Foreman  v.  Burleigh,  109  Fed.  313,  48 

discharge,  other  creditors  are  not  neces-  C.  C.  A.  376,  6  Am.  Bankr.  Hep.  230. 

F<ary  parties.  "<•  Cbatfleld  v.  O'Dwyer,  101  Fed.  797, 

ait  Where,    after   proof    of  a    claim  42  C.  C.  A.  30.    And  see  In  re  National 

against  a  bankrupt's  estate  by  an  1m-  Pressed  Brick  Co.,  212  Fed.  878,  129  C. 

porter  of  wool,  it  was  assigned  to  an-  C.  A.  398;  Ohio  Valley  Bank  Co.  v.  Mack, 

other,  and  later  expunged,  on  a  holding  163  Fed.  155,  89  C.  0.  A.  605,  20  Am. 

that  the  claim  belonged  to  a  bank,  there  Bankr.  Rep.  919. 

was  a  sufficient  controversy  between  the 
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had  so  nearly  expired  that  it  was  impossible  to  obtain  an  order  requir- 
ing him  to  consent  in  time,  and  that  the  district  court  had  subsequently 
made  an  order  that  the  appeal  taken  should  be  continued  in  the  name 
of  the  trustee  in  connection  with  the  appealing  creditor."1 

Where  the  proceeding  is  by  petition  for  revision,  instead  of  appeal, 
greater  latitude  is  permissible,  as  this  somewhat  summary  and  excep- 
tional procedure  is  not  governed  by  the  rules  relating  to  appeals  prop- 
er."* But  still,  there  must  be,  in  the  language  of  the  statute,  a  "party 
aggrieved,"  in  order  to  sustain  the  petition."3  A  person  who  is  not 
a  party  to  the  bankruptcy  proceeding  at  all  cannot  file  such  a  petition.*" 
Nor  will  the  appellate  court  review  an  order  or  decision  at  the  instance 
of  a  petitioner  who  cannot  be  in,  any  manner  prejudiced  by  it,*"  or  one 
who  has  no  longer  any  interest  in  the  particular  matter  to  be  deter- 
mined."8 So,  where  an  order  requiring  a  bankrupt  to  turn  over  to  his 
trustee  a  life  insurance  policy  which  he  had  assigned  to  another  per- 
son prior  to  the  adjudication  does  not  purport  to  affect  the  rights  of 
the  assignee,  neither  such  assignee  nor  the  bankrupt  can  be  heard  to 
complain  of  it,  the  former  because  his  rights  are  not  in  jeopardy,  the 
latter  because  his  title,  whatever  it  was,  passed  to  the  trustee  by  opera- 
tion of  law."T  The  bankrupt  himself  may  bring  a  petition  for  revision. 
And  the  fact  that  he  has  accepted  the  benefit  of  a  decision  of  the  referee 
allowing  him  certain  personal  property  exemptions,  does  not  preclude 
him  from  appealing  from  so  much  of  the  same  order  as  relates  to  his 
homestead  exemption.*"  Any  lien  creditor  may  maintain  a  petition  for 
revision  of  the  proceedings  of  the  court  below,"8  including  a  judgment 
creditor  who  has  proved  his  claim.180  And  on  the  other  hand,  where 
claims  adverse  or  paramount  to  the  rights  of  the  estate  in  bankruptcy  are 
put  forward  by  attaching  or  other  creditors,  the  trustee  is  a  proper  party 
to  maintain  a  petition  for  revision,  as  the  representative  of  creditors  in 
general.**1     A  statement  by  counsel  that  they  are  authorized  by  a  cor- 

"»  McDaniel  v.  Stroud,  106  Fed.  486,  Fed.  588,  64  C.  O.  A.  156,  12  Am.  Bankr. 

46  C.  C.  A.  446,  5  Am.  Bankr.  Rep.  685.  Hep.  248. 

»**  In  re  Jemlson  Mercantile  Co.,  112  "■  In  re  Baker,  104  Fed.  287,  43  C.  C. 

Fed.  966,  ISO  C.  O.  A.  641,  7  Am.  Bankr.  ■*■  G36.  ■*  -*>m.  Bankr.  Rep.  778. 

Rep.  688.  "'In  re  Madden,  110  Fed.  348,  48  C. 

«»  An  alleged  bankrupt  Is  not  a  "par-  «.  A.  S3,  6  Am.  Bankr.  Rep.  614. 

ty  aggrieved"  by  an  order  for  the  exam-  ,  "*Ja  re  **■?*  157  Fed-  ra-  84  O.  O. 

InaHon  of  bis  wife,  and  he  cannot  main.  *-  582-  lft  Am-  -™nkr.  Hep.  506. 

tain  a  petition  to  revise  the  same.    In  re  _  2"*u   «>  Taltatero,   3   Hughes,   422, 

Weidenfeld,  254  Fed.  677,  166  C.  G.  A.  Fed-  Cas"  No-  13'7se- 

175,  42  Am.  Bankr.  Rep.  425  *"  Clark  T-  HdTOCk-  &9  Fed.  745,  64 

...  . ,  K          ..     '               ,           _  C.  C.  A.  273, 12  Am.  Bankr.  Hep.  309. 

»  4  »  ^  t  n  S°\~  JOne9'  *  '"  ln  »  G'enn  Iron  Works,  20  Fed. 
N.  B.  R.  145,  Fed.  Cas.  No.  127.  674;   In  „  mt>  m  Ped    7££  £  Q 

mi  In  re  Shoe  &  Leather  Reporter,  129     A.  32,  5  Am.  Bankr.  Rep.  383. 

Bie.Bke.(3d  F.n.)-9 
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poration  to  file  such  a  petition,  for  a  review  of  proceedings  in  bankruptcy 
against  the  corporation,  and  to  appear  for  it  in  the  appellate  court,  will 
be  taken  as  conclusive  evidence  of  their  authority,  in  the  absence  of 
proof  to  the  contrary.*** 

§  51.  Practice  on  Appeal. — Since  a  proceeding  in  bankruptcy  is 
in  the  nature  of  a  suit  in  equity,  and  since  the  statute  provides  that 
"appeals  as  in  equity  cases"  may  be  taken  in  bankruptcy,  the  practice 
on  an  appeal  in  bankruptcy  is  governed  by  substantially  the  same  rules 
as  an  appeal  in  equity,  except  where  otherwise  directed.1**  General 
Order  No.  36  directs  that  "appeals  from  a  court  of  bankruptcy  to  a 
circuit  court  of  appeals,  or  to  the  supreme  court  of  a  territory,  shall 
be  allowed  by  a  judge  of  the  court  appealed  from  or  of  the  court  appeal- 
ed to,  and  shall  be  regulated,  except  as  otherwise  provided  in  the  act, 
by  the  rules  governing  appeals  in  equity  in  the  courts  of  the  United 
States."  ***  The  statute  itself  directs  that  "such  appeal  shall  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been  rendered, 
and  may  be  heard  and  determined  by  the  appellate  court  in  term  or  va- 
cation, as  the  case  may  be."*** 

Where  a  creditor  desires  to  appeal  from  the  rejection  of  his  claim 
by  the  district  court, — and  generally  speaking,  where  any  party  in  in- 
terest desires  a  review  of  a  judgment  or  order  affecting  his  rights, — he 
must  strictly  comply  with  the  requirements  of  the  act  and  of  the  gen- 
eral order  applicable  to  the  case,  and  in  default  of  such  compliance,  the 
appellate  court  must  dismiss  the  attempted  appeal.**8  Thus,  if  notice 
of  the  appeal  is  now  necessary,  as  it  was  under  the  act  of  1867,  it  is 
an  indispensable  requisite,  and  for  want  of  it  the  appeal  must  be  dis- 
missed.**7 But  the  present  statute  makes  no  requirement  as  to  notice, 
except  in  the  case  of  a  petition  for  revision,  which  is  altogether  a  differ- 
ent proceeding  from  an  appeal,  and  it  is  doubtful  whether  a  notice  or 
citation  is  now  a  jurisdictional  requisite  in  an  appeal  proper,  in  the  sense 
that  it  must  issue  within  the  time  limited  for  taking  the  appeal,  though 
it  is  clearly  necessary  in  order  to  perfect  the  appeal,  unless  possibly 

>*>  Alabama  &  C.  R.  Co.  v.  Jones,  5  ti«  Bankruptcy  Act  1898,  f  25a. 

N.  B.  R.  97,  Fed.  Oas.  No.  126. 

*a*  Cook  Inlet  Coal  Fields  Co.  v.  Cald- 
well, 147  Fed.  475,  78  C.  C.  A.  17, 17  Am. 
Bankx.  Rep.  135;  First  Nat.  Bank  y.  Ab-  s"  Ex  Parte  Mead-  1OT  u-  S.  230,  8 
bott,  165  Fed.  852, 91  C.  C.  A.  538,  21  Am.  SuP-  ct- 129-  27  L  Ed-  9U;  Wood  v.  Ball- 
Bankr.  Rep.  436;  In  re  Kaplan,  234  Fed.  «"■  21  Wall.  640,  12  N.  B.  R.  132,  22  T> 
866, 148  C.  a  A.  464,  37  Am.  Bankr.  Rep.  Ed-  ™»S  M<*°  v-  P1"",  17  Fed.  509; 
104,  Hawkins  v.  Hastings  Nat.  Bank,  1  Dill. 

"•As  to  allowance  of  appeal,  see  In     453-  Fed-  Cua-  No-  fl'245- 
re  Black  Diamond  Copper  Mlu.  Co.,  10 
Ariz.  39,  85  Pae.  656. 


« In  re  Coleman,  7  Blatcbf.  192,  2 
B.  R.  671,  Fed.  Cas.  No.  2,979. 
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where  the  appeal  was  prayed  in  open  court;    and  the  appellate  court 
will  not  proceed  to  a  hearing  until  citation  has  been  issued  and  served.**' 


*■•  See  In  re  T.  B.  Hill  Co.,  148  Fed. 
832,  78  O.  C.  A.  622,  17  Am.  Bankr,  Rep. 
517,  where  it  was  said :  "The  general 
role  Is  established  that  no  citation  Is  re* 
quired  when  an  appeal  Is  allowed  In 
open  court  at  the  same  term  when  the 
decree  was  rendered.  In  appeals  In 
bankruptcy,  however,  this  rule  may  not 
be  applicable,  for  the  reason  that  there 
are  no  stated  terms  of  the  bankruptcy 
court  as  such,  but  the  jurisdiction  is  ex- 
ercised by  the  district  courts  throughout 
the  proceedings.  In  vacation,  In  cham- 
bers, and  during  their  respective  terms. 
The  contention  Is  that  on  appeal  in  such 
cases,  not  allowed  Instanter,  Is  not  'tak- 
en' within  the  meaning  of  section  25a, 
unless  a  citation  issue  and  bond  Is  filed 
within  the  ten  days.  Whether  a  cita- 
tion Is  needful,  by  way  of  notice  to  the 
parties,  in  an;  appeal  in  bankruptcy, 
may  not  be  clear  under  the  authorities; 
and  the  cases  cited  for  and  against  the 
present  motions  are  not  harmonious  In 
reference  to  citation  or  bond,  as  requi- 
sites to  confer  jurisdiction  of  any  ap- 
peal. In  Jacobs  v.  George,  150  TJ.  8.  415, 
14  Sup.  Ct  1B9,  37  U  Ed.  1127,  and  Mat- 
tingly  v.  Northwestern  Virginia  R.  IL, 
158  U.  S.  53,  15  Sup.  Ct.  725,  39  L.  Ed. 
694,  however,  the  general  doctrine  Is  es- 
tablished for  appeals  in  equity  that  nei- 
ther signing  nor  service  of  the  citation 
Is  jurisdictional,  its  only  office  being  to 
give  notice  to  the  appellees,  and  ths* 
failure  or  defects  therein  may  be  cured 
after  the  time  limited  for  appeal.  Un- 
der these  decisions  the  circuit  court  of 
appeals  of  the  sixth  circuit  so  ruled  in 
reference  to  appeal  in  bankruptcy  in  Col- 
umbia Iron  Works  v.  National  Lead  Co., 
127  Fed.  99,  62  O.  a  A.  99,  64  L.  R.  A. 
645,  11  Am.  Bankr.  Rep.  340;  and  as 
well  the  circuit  court  of  appeals  of  the 
eighth  circuit  in  Lockman  v.  Lang,  182 
Fed.  1,  65  O.  C.  A,  621,  12  Am.  Bankr. 
Rep.  497,  and  Gray  v.  Grand  Forks  Mer- 
cantile Co.,  138  Fed.  344,  70  C.  0.  A.  634, 
14  Am.  Bankr.  Rep.  780.  We  concur  in 
the  view  that  bankruptcy  appeals  are 
within  the  rule  thus  stated,  so  that  cita- 
tion and  bond  are  not  Jurisdictional  req- 
uisites." But  although  a  citation  may 
not  be  necessary  to  confer  jurisdiction, 
it  appears  that  it  is  necessary  to  perfect 


the  appeal,  and  that  the  omission  of  it 
will  be  ground  for  dismissing  the  ap- 
peal. In  Columbia  Iron  Works  v.  Na- 
tional Lead  Co.,  cited  supra,  it  was  said: 
"The  general  rule  Is  that,  when  an  ap- 
peal is  allowed  within  the  time  pre- 
scribed by  law,  it  is  sufficient  for  the 
purpose  of  removing  the  case,  though  It 
is  necessary,  in  order  to  perfect  the  ap- 
peal, that  a  bond  should  be  Hied  and  that 
a  citation  should  be  Issued  and  served, 
where,  as  in  this  case,  the  appeal  Is  not 
prayed  In  open  court."  In  the  case  of 
Lockman  v.  Lang,  Bupra,  It  was  said: 
"As  there  are  no  terms  in  bankruptcy 
it  is  conceded  that  a  citation  was  neces- 
sary In  this  case,  because  the  appeal  can- 
not be  said  to  be  perfected  at  the  term 
at  which  the  judgment  below  was  ren- 
dered. Nevertheless  the  appeal  was  per- 
fected by  the  acceptance  of  the  bond 
within  the  statutory  time  and  by  the 
docketing  of  the  case  in  this  court  at 
the  ensuing  term.  A  citation  to  appear 
at  the  hearing  in  the  appellate  court  is 
not  jurisdictional  In  its  nature.  Its  only 
purpose  Is  to  give  notice  to  the  appellees 
that  the  appeal  will  be  prosecuted,  so 
that  they  may  appear  and  have  a  hear- 
ing If  they  desire.  It  Is  a  part  of  the 
procedure  prescribed,  not  to  give  Juris- 
diction to  the  appellate  court,  but  to  se- 
cure to  the  appellees  a  fair  opportunity 
to  present  to  that  court  their  arguments 
in  support  of  the  decision  below.  If 
through  accident  or  mistake  the  citation 
has  been  omitted,  and  no  notice  has  been 
given  to  the  appellees  of  the  hearing,  the 
appellate  court  has  ample  power  to  di- 
rect Its  Issue  and  to  continue  the  case 
until  reasonable  notice  of  the  hearing 
has  been  given.  But  it  may  not  dismiss 
an  appeal,  which  Is  a  matter  of  right, 
and  which  is  duly  allowed  by  the  trial 
court  by  the  mere  acceptance  of  security 
for  Its  prosecution,  until  an  opportunity 
to  give  the  requisite  notice  has  been  fur- 
nished, whether  the  application  for  the 
citation  is  made  before  or  after  the  stat- 
utory time  for  the  appeal  has  elapsed." 
And  In  Gray  v.  Grand  Forks  Mercantile 
Co.,  supra,  it  was  held  that,  where  an 
appeal  to  which  necessary  parties  are 
omitted  Is  seasonably  docketed,  but  no 
application  for  an  alias  citation  to  them 
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As  to  appeals  by  trustees  in  bankruptcy,  the  statute  provides  (§  25c) 
that  "they  shall  not  be  required  to  give  bond  when  they  take  appeals  or 
sue  out  writs  of  error,"  probably  on  the  theory  that  they  are  officers  of 
the  several  courts  of  bankruptcy.  But  other  appellants  are  not  exempt 
from  the  necessity  of  giving  a  proper  bond  on  appeal,  and  unless  such 
an  instrument  is  filed  and  is  sufficient  in  form  and  substance,  the  appeal 
will  be  ineffective,  the  cases  generally  holding  that,  for  want  of  a  bond, 
it  must  be  dismissed."8  Compliance  is  also  required  with  the  rules  in 
regard  to  entering  and  filing  the  appeal.**1 

§  52.  Practice  on  Petition  for  Revision. — The  act  of  1867  prescribed 
no  particular  form  of  proceeding  to  obtain  a  review  of  a  decision  of 
a  court  of  bankruptcy  by  the  appellate  court;  it  was  sufficient  if  some 
"proper  process"  was  used ;  and  it  was  held  that  a  writ  of  error  would 
serve  the  purpose.**1  The  present  statute,  however,  directs  that  the 
application  for  review  shall  be  made  by  a  "petition,"  which,  of  course, 
should  be  addressed  to  and  filed  in  the  proper  circuit  court  of  appeals.*** 
In  analogy  to  the  rules  governing  the  allowance  of  appeals  and  writs  of 
error,  a  petition  for  review  by  the  circuit  court  of  appeals  of  a  pro- 
ceeding in  the  district  court  in  bankruptcy  may  be  presented  to,  and 
allowed  by,  a  judge  of  the  circuit  court  of  appeals,  though  not,  it  seems, 
•by  the  judge  of  the  district  court.1**    It  should  state  specifically  the 


la  made  before  the  expiration  of  the  first 
term  at  which  the  case  can  be  heard, 
the  appeal  becomes  inoperative,  In  so 
far  as  It  challenges  the  rights  of  the 
omitted  parties.  And  see  also  Ruby  v. 
Atkinson,  93  Fed.  577,  86  C.  O.  A.  458; 
Norcross  v.  Nave  &  McCord  Mercantile 
Co.,  101  Fed.  796,  42  C.  C.  A.  29,  4  Am. 
Bankr.  Rep.  317. 

us  in  re  Miller,  13  Okl.  557,  75  Pac. 
1123;  Hawkins  v.  Hastings  Nat-  Bank,  1 
Dill.  453,  Fed.  Cas.  No.  6,245 ;  In  re  Alex- 
ander, Chase,  295,  3  N.  B.  R.  29,  Fed.  Cas. 
No.  160;  Benjamin  v.  Hart,  4  Ben.  454, 
4N.B.R.  408,  Fed.  Cas.  No.  1,302.  But 
compare  In  re  T.  E  Hill  Co.,  148  Fed. 
832,  78  C.  C.  A.  522,  17  Am.  Bankr.  Rep. 
517.  As  to  form  and  sufficiency  of  bond, 
see  In  re  Barton's  Estate,  144  Fed.  540, 
16  Am.  Bankr.  Rep.  569;  Fllckinger  v. 
First  Nat.  Bank,  145  Fed.  162,  76  C.  C.  A. 
132,  16  Am.  Banftr.  Rep.  678.  The  bond 
on  appeal  must  be  approved  by  the  Judge, 
and  authority  to  approve  it  may  not  be 
delegated  to  the  clerk  of  the  court.  In  re 
Black  Diamond  Copper  Mm.  Co.,  10  Ariz. 
39,  85  Pac.  656.  As  to  the  effect  of  the 
bond  on  appeal  as  a  supersedeas,  the 


necessity  of  giving  a  supersedeas  bond, 
and  the  practice  in  the  case  of  an  appeal 
by  the  trustee  In  bankruptcy,  see  T.  E. 
Hill  Co.  v.  United  States  Fidelity  &  Guar- 
anty Co.,  184  111.  App,  528;  Pacifle  Coast 
Casualty  Co.  v.  Harvey,  250  Fed.  952, 
163  C.  C.  A.  202,  42  Am.  Bankr.  Rep.  193 ; 
~and  as  to  granting  leave  to  bankrupt  to 
prosecute  an  appeal  In  forma  pauperis, 
see  Henkin  v.  Fousek  (C.  C.  A.)  262  Fed. 
957,  45  Am.  Bankr.  Rep.  172. 

«o  In  re  Coleman,  7  Blatchf.  192,  2  N. 
B.  R.  671,  Fed.  Cas.  No.  2,979. 

«'  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co., 
98  U.  S.  366.  25  L.  Ed.  201. 

*«In  re  Williams,  105  Fed.  908.  A 
petition  for  review  riled  In  a  district 
court  In  a  bankruptcy  proceeding  la  in- 
effectual to  remove  the  case  for  any  pur- 
pose into  the  circuit  court  of  appeals. 
Bridgeton  Nat.  Bank  v.  Way,  258  Fed. 
41,  165  C.  O.  A.  665,  41  Am.  Bankr.  Rep. 
498 

***  In  re  Williams,  105  Fed.  906.  Com- 
pare In  re  Abraham,  93  Fed.  767,  35  C. 
O.  A.  592,  2  Am.  Bankr.  Rep.  266.  And 
see  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug 
Co.,  136  Fed.  396,  69  G  a  A.  240,  14 


v  Google 


133 


APPELLATE   JURISDICTION    AND    PROCEDUBH 


8  52 


question  of  law  which  was  involved  and  ruled  upon  by  the  district  court, 
and  as  to  which  a  reversal  of  its  action  is  sought,  and  should  be  ac- 
companied by  a  certified  copy  of  so  much  of  the  record  as  will  exhibit 
the  manner  in  which  the  question  arose  and  its  determination;  and  the 
question  of  law  so  presented  is  the  only  question  which  will  be  de- 
cided by  the  appellate  court.*4*  Thus,  where  petitioners  in  bankruptcy 
ask  the  court  of  appeals  to  review  restraining  and  reference  orders  made 
by  the  district  court,  enjoining  the  prosecution  of  suits  against  the 
bankrupt  in  a  state  court,  and  referring  the  claims  in  suit  to  a  special 
master  for  liquidation,  they  cannot  obtain  a  review  of  the  district  court's 
jurisdiction  of  the  entire  bankruptcy  proceeding."*  Where  the  re- 
sponse to  such  a  petition  is  not  filed  within  the  time  prescribed  by  the 
applicable  rule  of  court,  the  failure  of  the  defendant  to  deny  allegations 
of  fact  in  such  petition  will  be  taken  as  an  admission  that  they  are 
true.**"  By  the  terms  of  the  statute,  "due  notice"  is  a  prerequisite  to 
the  exercise  of  the  jurisdiction  of  the  reviewing  court.  This  means  that 
proper  and  sufficient  notice  of  the  petition  for  review  must  be  served 
upon  the  party  occupying  a  position  in  the  controversy  adverse  to  that 
of  the  petitioner,  or  upon  his  attorney,  within  a  reasonable  time.**7 

The  jurisdiction  conferred  upon  the  circuit  courts  of  appeals  by  this 
section  of  the  act  is  declared  to  be  "either  interlocutory  or  final,"  which 
probably  means  that  they  may  review  and  revise  interlocutory  orders 
and  decrees  of  the  courts  of  bankruptcy,  as  well  as  their  final  judgments. 
But  there  must  be  something  in  the  nature  of  an  appealable  decision  to 
be  brought  before  the  reviewing  court.  Thus,  an  order  of  the  district 
court  setting  aside  a  sale  of  the  bankrupt's  property  and  directing  a  re- 


AJn.  Bankr.  Rep.  477,  holding  that  a  peti- 
tion tor  revision  will  not  be  dismissed 
because  It  was  not  allowed  by  a  judge. 

*«  Stelner  v.  Marshall,  140  Fed.  710, 
72  C.  C.  A.  108,  15  Am.  Bankr.  Rep.  486 ; 
In  re  Toft,  133  Fed.  511,  66  C.  O.  A.  385, 
13  Am.  Bankr.  Hep.  417 ;  Courier-Jour- 
nal Job  Printing  Co.  v.  Sehaefer -Meyer 
Brewing  Co.,  101  Fed.  099.  41  C.  C.  A. 
614,  4  Am.  Bankr.  Rep.  183;  In  re  Bak- 
er, 104  Fed.  287,  43  C.  O.  A.  536.  4  Am. 
Bankr.  Bep.  778 ;  In  re  Richards,  96  Fed. 
935,  37  C  C.  A.  634,  3  Am.  Bankr.  Rep. 
145 ;  In  re  Abraham,  03  Fed.  767,  35  C. 
C.  A.  582,  2  Am.  Bankr.  Rep.  266;  Little- 
Held  v.  Delaware  &  H.  Canal  Co.,  3  Cliff. 
371,  4  N.  B.  R.  257,  Fed.  Cas.  No.  8,400; 
In  re  South  Boston  Iron  Co.,  4  Cliff.  343, 
Fed.  Cas.  No.  13,183 ;  In  re  Sutherland, 
2  Blss.  405,  Fed.  Cas.  No.  13,636;  In  re 
Grant,  Fed.  Cas.  No.  5,000.  The  state- 
ments In  a  petition  for  review,  like  those 


in  any  other  pleading,  must  be  taken  as 
true  on  demurrer,  and  If  sufficient,  the 
decree  below  will  be  reversed.  Curran 
v.  Muuger,  6  N.  B.  H.  33,  Fed.  Cas.  No. 
3,487.  A  stipulation  that  two  petitions 
to  review  orders  In  bankruptcy,  with  cer- 
tified copies  transmitted  by  the  clerk  of 
the  dlntrlct  court,  should  be  printed  in 
one  appeal  book,  is  not  sufficient  to  con- 
stitute a  waiver  of  any  legal  objection  to 
the  petitions.  In  re  Strobel  fC.  C.  A.)  100 
Fed.  910,  20  Am.  Bankr.  Rep.  22. 

""  In  re  New  York  Tunnel  Co.,  159 
Fed.  OSS,  86  O.  C.  A.  550.  20  Am.  Bankr. 
Rep.  25. 

*««  In  re  Frank  (C.  C.  A.)  182  Fed. 
794,  25  Am.  Bankr.  Bep.  486. 

»*t  Alabama  4  C.  R.  Co.  v.  Jones,  5  N. 
B.  R.  07.  Fed.  Cas.  No.  126:  In  re  See- 
bold,  105  Fed.  910.  45  C.  C.  A.  117,  5  Am. 
Bankr.  Bep.  338.  See  In  re  Sweet ser  (a 
0.  A.)  168  Fed.  1018. 
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sale  is  not  reviewable  on  petition  until  after  the  resale  has  been  made 
and  confirmed.*** 

§  53.  Assignment  of  Errors. — The  eleventh  rule  of  the  circuit 
courts  of  appeals  provides  that  "the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  the  court  below,  with  his  petition  for  the  writ  of 
error  or  appeal,  an  assignment  of  errors  which  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged.  No  writ 
of  error  or  appeal  shall  be  allowed  until  such  assignment  of  errors  shall 
have  been  filed.  Such  assignment  of  errors  shall  form  part  of  the  tran- 
script of  the  record,  and  be  printed  with  it.  When  this  is  not  done, 
counsel  will  not  be  heard,  except  at  the  request  of  the  court;  and  er- 
rors not  assigned  according  to  this  rule  will  be  disregarded,  but  the 
court,  at  its  option,  may  notice  a  plain  error  not  assigned."  **•  This 
rule  is  applicable  to  appeals  taken  under  the  bankruptcy  act,  such  as 
an  appeal  from  a  judgment  making  or  refusing  to  make  an  adjudication, 
granting  or  denying  a  discharge,  or  allowing  or  rejecting  a  claim.  If, 
on  such  an  appeal,  no  assignment  of  errors  is  filed,  the  judgment  of  the- 
district  court  will  be  affirmed."*  And  an  assignment  not  conforming 
to  the  rule,  in  failing  to  point  out  the  errors  complained  of,  is  not  en- 
titled to  be  considered,  although,  where  a  general  assignment  is  made, 
the  court  is  not  without  jurisdiction  and  may  permit  an  amendment.*8* 
And  where  specific  questions  are  raised  by  the  assignment  of  errors, 
no  others  will  be  reviewed  by  the  appellate  court.***  As  a  proceeding  in 
bankruptcy  is  substantially  a  proceeding  in  equity,  no  bill  of  exceptions 
is  ordinarily  necessary,***  except  in  the  case  of  a  trial  by  jury,  and 
not  then  if  the  verdict  of  the  jury  was  taken  as  merely  advisory.***  In 
the  case  of  a  petition  for  revision,  as  distinguished  from  an  appeal,  no 
formal  assignment  of  errors  is  necessary.  But  the  petition  must  set 
iorth  clearly  and  specifically  the  matter  of  law,  or  questions  of  law,  de- 

"«  Sturglss  v.  Corbln,  141  Fed.  1,  72  tor  Car  Co.  v.  Eiseman  Magneto  Co.,  230 

C.  C.  A.  170,  15  Am.  Bankr.  Rep.  543.  Fed.  370. 144  C.  C.  A.  512,  36  Am.  Bankr. 

**■  150  Fed.  xxvll.  Sep.  237. 

**<•  In  re  Dunning,  64  Fed.  709,  36  a  "3  Buckingham  v.  Eaten,  128  Fed.  584, 

C.  A.  437 ;    Lloyd  v.  Chapman,  93  Fed.  63  C.  C.  A.  20,  12  Am.  Bankr.  Rep.  182. 

599,  35  C.  C.  A.  474;  In  re  Smith  (C.  C.  ■■■  Dodge  v.  Norlin,  133  Fed.  363,  66 

A.)  203  Fed.  3C9,  2fl  Am.  Bankr.  Bep.  C  C.  A.  425, 13  Am.  Bankr.  Rep.  176 ;  In 

628 ;   In  re  Federal  Contracting  Co.,  212  re  Lane  Lumber  Co.  (D.  C.)  206  Fed.  780, 

Fed.  693.  129  C.  C.  A.  229.  30  Am.  Bankr.  Rep.  749. 

iti  Flicklnger  v.  First  Nat.  Bank,  145  «*In  re  Neasralth,  147  Fed.  180,  77 

Fed.  162,  76  C.  C.  A.  132,  10  Am.  Bankr.  C.  C.  A.  402,  17  Am.  Bankr.  Rep.  128. 

Rep.  678.    An  error  In  adjudging  a  par-  Where  the  bankruptcy  court  on  Its  own 

ty  bankrupt  on  the  petition  of  creditors  motion  submitted  to  a  Jury  the  question 

who  were  estopped  to  set  up  the  act  of  of  the  alleged  bankrupt's  insolvency,  the 

bankruptcy  relied  on  should  be  noticed  verdict  of  the  Jury  Is  merely  advisory, 

though  not  properly  assigned.    Ohio  Mo-  nnd  error  Is  not  predicable  on  the  court's. 
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tided  by  the  district  court  and  as  to  which  a  reversal  of  its  judgment 
is  desired,  so  that  the  issue  may  be  clearly  denned  before  the  appellate 
court,  and  only  such  errors  of  law  as  are  thus  plainly  presented  will  be 
considered  on  the  review.*80  But  where  there  is  no  sufficient  specifica- 
tion of  legal  error,  presenting  the  questions  sought  to  be  reviewed,  but 
the  evidence  is  such  as  to  raise  a  doubt  as  to  the  merits  of  the  petition- 
er's claim,  the  revisory  petition  may  be  dismissed  without  prejudice  to 
such  further  proceedings  as  the  district  court  may  consider  to  be  prop- 


§  54.  Record  on  Appeal. — The  rules  of  the  circuit  courts  of  appeals 
provide  that  "no  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings  which  are  necessary  to  the  hearing  in  this  court,  shall 
be  filed."  ***  This  rule  is  applicable  to  appeals  in  bankruptcy  cases.*" 
And  if  the  record  is  not  filed  within  the  time  allowed  by  law,  nor  any 
application  made  for  an  extension  of  the  time,  the  appeal  will  be  dis- 
missed.*** If  it  does  not  clearly  set  forth  facts  necessary  to  a  determi- 
nation of  the  questions  involved,  it  will  be  remanded  to  the  district  court 
with  directions  to  have  the  facts  fully  reported  to  it  and  to  pass  on  the 
same.M*  In  bankruptcy  appeals,  the  "record"  required  to  be  certified 
and  filed  is  the  record  of  the  case  in  the  bankruptcy  court,*"1  and  in  the 
absence  of  a  stipulation  or  agreement  of  the  parties,  the  whole  of  the 
record,  in  the  strict  sense  of  the  word,  must  be  transmitted  to  the  appel- 
late court,***  and  the  court  of  bankruptcy  from  which  the  appeal  is  taken 
has  no  jurisdiction  to  designate  what  records  shall  be  certified  on  which 
the  appellate  court  shall  determine  the  appeal.***  The  parties  to  the 
appeal  may  agree  as  to  the  contents  of  the  appeal  record,  but  if  they 


remark!  or  on  Its  charge  to  the  Jury. 
Morrison  v.  llleman,  249  Fed.  87,  161  G. 
a  A.  140,  41  Am.  Bankr.  Ren.  325. 

*»«  Rosa  v.  Strota,  165  Fed.  628,  91  G. 
G.  A.  016.  21  Am.  Bankr.  Rep.  644;  In  re 
Lans,  168  Fed.  610.  85  C.  C.  A.  432,  19 
Am.  Bankr.  Rep.  458.  And  see  supra,  | 
52.  But  compare  Davis  v.  Crompton,  158 
Fed.  735,  85  C.  G.  A.  633,  20  Am.  Bankr. 
Hep.  53.  Bee  In  re  Wltberbee  (0.  C.  A.) 
202  Fed.  896,  30  Am.  Bankr.  Rep.  314; 
In  re  Wood,  248  Fed.  246,  160  G.  0.  A. 
324,  40  Am.  Bankr.  Rep.  810. 

*»«  Ross  r.  Stroh,  165  Fed.  628,  91  a 
a  A.  616,  21  Am.  Bankr.  Rep.  644. 

»"  Rule  14.    See  150  Fed.  mill. 

"•  Oook  Inlet  Coal  Fields  Co.  v.  Cald- 
well, 147  Fed.  475,  78  C.  C.  A.  17,  17  Am. 
Bankr.  Rep.  136.     And  see  Synnott  v. 


Tombstone  Consul.  Mines  Go.  (C.  O.  A.) 
207  Fed.  544. 

«•  In  re  Alden  Electric  Co.,  123  Fed. 
415,  59  C.  G.  A.  509.  10  Am.  Bankr.  Rep. 
370. 

*«o  Denies  v.  Shanaban,  122  Fed.  029, 
58  C.  C.  A.  482,  10  Am.  Bankr.  Rep.  618. 

«»  Cook  Inlet  Coal  Fields  Co.  v.  Cald- 
well, 147  Fed.  475,  78  C.  O.  A.  17, 17  Am. 
Bankr.  Rep.  135. 

*»»In  re  A.  L.  Robert shaw  Mfg.  Co., 
135  Fed.  220,  14  Am.  Bankr.  Rep.  341; 
Dod«e  v.  Norlin,  133  Fed.  363,  66  C.  C. 
A.  425,  13  Am.  Bankr.  Rep.  176.  See  In 
re  Watkinaon,  205  Fed.  145,  123  G.  C.  A. 
377,  30  Am.  Bankr.  Rep.  48. 

203  in  re  A.  L.  Robertshnw  Mfg.  Co., 
135  Fed.  220, 14  Am.  Bankr.  Rep.  341. 
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are  unable  to  do  so,  it  is  the  duty  of  the  appellant  to  file  a  praecipe  with 
the  clerk  pointing  out  specifically  what  records,  in  his  judgment,  should 
be  certified,  leaving  the  appellee,  if  he  thinks  the  records  certified  are 
insufficient,  to  suggest  a  diminution  of  the  record  and  ask  for  a  cer- 
tiorari.tM 

The  appellate  court  will  not  travel  outside  the  record,  nor  pass  upon 
questions  which  it  does  not  raise  or  which  are  not  clearly  defined  by 
the  facts  and  data  included,**"  except  in  so  far  as  it  may  be  aided  by 
the  presumptions  usual  and  proper  in  such  cases.1** 

On  a  petition  to  superintend  and  revise  in  matter  of  law,  the  rules 
in  some  circuits  require  that  a  record  shall  be  filed  the  same  as  in  case 
of  an  appeal.**'  And  at  any  rate  the  record  brought  up  must  contain 
a  finding  of  facts,  or  so  far  disclose  the  facts  as  clearly  to  show  the  ques- 
tion of  law  which  was  raised  and  passed  upon  by  the  district  court,  and 
also  show  whether  the  particular  question  sought  to  be  reviewed  was 
decided  by  the  district  court  as  one  of  fact  or  of  law.***  The  want  of 
such  findings  or  statements  of  the  facts  cannot  be  supplied  by  the  mere 
opinion  rendered  by  the  district  court  in  deciding  the  case.***  But  still 
the  opinion  may  be  looked  to  for  the  purpose  of  determining  in  a  gen- 
eral way  the  propositions  on  which  the  case  was  disposed  of,  and  es- 
pecially the  questions  of  law  which  were  passed  upon.*7* 

Where  questions  of  fact  or  of  mixed  law  and  fact  are  sought  to  be 
reviewed  on  an  appeal  in  bankruptcy,  the  evidence  must  be  brought 
up,"1  otherwise,  it  will  be  presumed  that  the  facts  disclosed  were  suffi- 
cient to  sustain  the  decision  of  the  court  below,  and  only  such  matters 
of  law  as  are  apparent  on  the  face  of  the  record  can  be  considered."- 

z"In  re  A.  L.  Robertshaw  Mfg.  Co.,  C.  a  A.  338,  14  Am.  Bankr.  Rep.  757; 

135  Fed.  220,  14  Am.  Bankr.  Rep.  341.  In  re  Boston  Dry  Goods  Co.,  125  Fed. 

2>°  Buckingham  v.  Estes,  128  Fed.  584,  220,  60  C.  C.  A.  118,  11  Am.  Bankr.  Rep. 

63  C  C.  A.  20,  12  Am.  Bankr.  Rep.  171 ;  97 ;    In  re  Throckmorton,  106  Fed.  656, 

In  re  Oakland  Lumber  Co.,  174  Fed.  634,  116  C.  C.  A.  348,  28  Am.  Bankr.  Rep.  487; 

98  0.  C.  A.  388,  23  Am.  Bankr.  Rep.  181:  Jobansen  Bros.  Shoe  Co.  v.  Alles,  197 

In  re  Myer,  14  N.  M.  45,  89  Pac  246;  In  Fed.  274, 116  O.  C.  A.  636,  28  Am.  Bankr. 

re  Grant,  Fed.  Cas.  No.  5,690.  Rep.  299. 

isa  Shatter  v.  Koblegard  Co.,  183  Fed.  «•  In  re  Boston  Dry  Goods  Co.,  125 

71,  105  C.  C.  A.  363,  24  Am.  Bankr.  Rep.  Fed.  226,  60  C.  a  A.  118,  11  Am.  Bankr. 

898;    In  re  National  Pressed  Brick  Co.,  Rep.  97;  In  re  Pettlngill  &  Co.,  137  Fed. 

212  Fed.  878,  129  C.  C.  A.  398.  840,  70  C.  C.  A.  338,  14  Am.  Bankr.  Rep. 

i«r  Cook  Inlet  Coal  Fields  Co.  v.  Cald-  757. 

well,  147  Fed.  475,  78  C.  C.  A.  17, 17  Am.  "  •>  Samel  v.  Dodd,  142  Fed.  68,  73  C. 

Bankr.  Rep.  135.  C.  A.  254,  16  Am.  Bankr.  Rep.  163 ;    In 

«»  Landry  v.    San   Antonio  Brewing  re  Pettlngill  &  Co.,  137  Fed.  840,  70  C. 

Ass'n,  159  Fed.  700,  86  C.  C.  A.  568,  20  O.  A.  338, 14  Am.  Bankr.  Rep.  757. 

Am.  Bankr.  Rep.  226 :    Hegner  v.  Amer-  ■«  In  re  Murphy,  229  Fed.  988,  144  O. 

lean  Trust  &  Sav.  Bank,  187  Fed.  599,  0.  A.  270,  36  Am.  Bankr.  Rep.  712 ;  In  re 

109  C.  O.  A.  429,  26  Am.  Bankr.  Rep.  571 ;  Myer,  14  N.  M.  45,  89  Pac.  246 

In  re  Pettinglll  &  Co.,  137  Fed.  840,  70  "*  In  re  Baum,  169  Fed.  410,  94  C.  O. 
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If  the  record  does  not  contain  all  the  evidence,  a  motion  to  include  ad- 
ditional matter  may  be  granted,  reserving  the  right  to  determine  which 
party  shall  ultimately  bear  the  expense  thereof.*7*  But  the  failure  to 
incorporate  any  evidence  in  the  record  on  an  appeal  from  an  adjudica- 
tion of  bankruptcy  will  not  be  ground  for  dismissal  where  it  does  not 
appear  from  the  record  that  any  evidence  was  taken,  but  rather  that 
the  case  was  submitted  on  petition  and  answer.*7*  As  the  testimony 
is  ordinarily  taken  before  referees  in  bankruptcy,  it  becomes  important 
to  notice  that,  when  a  referee  has  certified  to  the  district  judge  the  ques- 
tion presented  before  him  and  his  decision  thereon,  with  a  "summary  of 
the  evidence  relating  thereto,"  as  directed  by  General  Order  No.  27,  and 
the  matter  has  been  heard  and  determined  by  the  district  judge  on  the 
record  so  made,  it  is  that  summary,  and  not  the  original  evidence  before 
the  referee,  which  should  be  included  in  the  record  on  appeal  to  the 
circuit  court  of  appeals.*'11  It  has  also  been  laid  down  that  examiners, 
masters,  referees,  and  the  court  taking  evidence  in  bankruptcy  in  the 
absence  of  a  jury,  should  record,  and  in  case  of  appeal,  return,  all  the 
evidence,  so  that,  if  the  appellate  court  thinks  that  the  evidence  re- 
jected should  have  been  received,  it  may  consider  it  and  render  a  final 
decree  without  remanding  the  suit.  But  from  this  rule  should  be  ex- 
cepted evidence  plainly  privileged  and  evidence  so  clearly  irrelevant  or 
immaterial  that  it  would  be  an  abuse  of  process  to  compel  its  produc- 
tion.*" 

§  55.  Scope  of  Review;  Law  and  Facta. — An  appeal  in  bankruptcy 
(as  distinguished  from  a  petition  for  revision)  is  subject  to  the  rules 
governing  appeals  in  equity,  and  therefore,  on  such  an  appeal,  the  facts 
as  well  as  the  law  are  before  the  appellate  court,  if  proper  assignments 
of  error  have  been  filed,  and  it  is  its  duty  to  review  questions  of  fact  as 
well  as  of  law.*77     But  since  the   statute  explicitly  provides  that  an 

A.  632,  22  Am.  Bankr.  Rep.  295.    And  see  Rep.    192.     Aod    see   In    re   French  ft 

Chester-town  Bank  v.  Walker  (C.  C.  A.)  Holmes,  13  Okl.  549,  75  Far.  278. 

163  Fed.  510,  20  Am.  Bankr.   Rep.  840.  *<"  Missouri-American   Electric  Co.   v. 

"a  Herman  Keck  Mfg.  Co.  v.  Lorsch,  Hamilton -Brown  .Shoe  Co.,  105  Fed.  283, 

17S  Fed.  485,  103  C.  C.  A.  65,  24  Am.  91  C.  C.  A.  251,  21  Am.  Bankr.  Hep.  270 ; 

Bankr.  Rep.  705.    A  court  of  bankruptcy  First  Nat.  Bank  v.  Abbott,  165  Fed.  852, 

In  a  proceeding  on  its  equity  side  may  91  C.  C.  A.  538,  21  Am.  Bankr.  Rep.  430. 

allow  and  certify  a  bill  of  exceptions  »"Rosa  v.  Stroh,  165  Fed.  628,  91  C. 

nunc  pro  tunc  to  bring  on  tbe  record  C.    A.   616,  21   Am.    Bankr.   Rep.   644: 

evidence  introduced  on  a  prior  bearing.  Hatch  v.  Curtin,  154  Fed.  791,  83  C.  C. 

Freed  v.  Central  Trust  Co.,  215  Fed.  873,  A  495,  19  Am.  Bankr.  Rep.  82;  Rush  v. 

132  C.  C.  A  7,  33  Am.  Bankr.  Rep.  64.  J-ake,  122  Fed.  561,  58  C.  C.  A.  447,  10 

*»*  C.    C.  Taft  Co.   v.   Century   Sar.  Am.  Bankr.  Rep.  455 ;    Courier-Journal 

Bank,  141  Fed.  369,  72  a  C.  A.  671,  15  Job    Printing    Co.    r.     Schaefer-Meyer 

Am.  Bankr.  Rep.  531.  Brewing  Co.,  101  Fed.  699,  41  C.  C.  A. 

us  Cunningham  v.  German  Ins.  Bank,  614,  4  Am.  Bankr.  Rep.  183;    Slmonson 

103  Fed.  932,  43  C.  C.  A.  377, 4  Am.  Bankr.  v.  Smshelmer,  100  Fed.  426,  40  C.  O.  A. 
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appeal  may  be  taken  from  a  "judgment  adjudging  or  refusing  to  ad- 
judge the  defendant  a  bankrupt,"  such  an  adjudication  may  be  reviewed 
on  appeal,  although  only  questions  of  law  are  presented  for  the  con- 
sideration of  the  appellate  court."1 

But  it  is  otherwise  in  the  case  of  a  petition  for  revision  of  the  pro- 
ceedings of  the  court  of  bankruptcy.  Since  jurisdiction  for  this>  pur- 
pose is  given  only  as  to  "matter  of  law,"  it  is  held  that  the  statute  does 
not  contemplate  any  review  of  the  facts  by  the  appellate  couft,  and  only 
questions  of  law  decided  by  the  court  below  can  be  brought  up  for  revi- 
sion in  this  mode."*  Thus,  for  instance,  the  issue  whether  an  order 
should  be  made  requiring  the  bankrupt  to  turn  over  money  or  property 
to  his  trustee  is  purely  of  a  civil  character,  determinable  on  a  prepon- 
derance of  evidence,  and  at  least  partially  dependent  on  the  question 
of  fact  whether  the  money  or  property  is  in  the  possession  or  under 
the  control  of  the  bankrupt,  and  the  finding  thereon  cannot  be  reviewed 
by  the  circuit  court  of  appeals  on  a  petition  for  revision  in  matter  of 
law,  unless  so  wholly  unsupported  by  the  proofs  that  the  court  would 
be  justified,  on  a  writ  of  error,  in  setting  aside  a  verdict  of  a  jury  for 


474,  3  Am.  Bankr.  Rep.  824 ;  Id  re  Rich- 
ards, 96  Fed.  935,  37  C.  C.  A.  034,  3  Am. 
Bankr.  Rep.  146;  Feder  v.  Goetz  (C.  C, 
A.)  264  Fed.  619,  45  Am.  Banter.  Rep.  57; 
Marine  Nat.  Bank  v.  Swigart  (C.  C.  A.) 
262  Fed.  S54,  45  Am.  Bankr.  Rep.  162. 

"»0.  C.  Taft  Co.  v.  Century  Say. 
Bank,  141  Fed.  369,  72  C.  C.  A.  671,  15 
Am.  Bankr.  Rep.  594. 

*«  Feder  v.  Goetz  <C.  C.  A.)  264  Fed. 
619,  45  Am.  Bankr.  Rep.  57;  In  re  De 
Ran,  260  Fed.  732,  171  C.  C.  A.  470,  44 
Am.  Bankr.  Rep.  409 ;  In  re  A.  BolognesI 
&  Co.,  254  Fed.  770,  166  C.  C.  A.  216,  42 
Am.  Bankr.  Rep.  54S ;  King  Lumber  Co. 
v.  National  Exchange  Bank  of  Roanoke, 
253  Fed.  946,  165  C.  C.  A.  3SS,  42  Am. 
Bankr.  Rep.  651;  Gardner  v.  Gleason, 
259  Fed.  755,  170  C.  C.  A.  555;  In  re 
Canister  Co.,  252  Fed.  70,  164  C.  0.  A. 
182,  42  Am.  Bankr.  Rep.  278 ;  Sauve  v. 
M.  L.  More  Inv.  Co.,  248  Fed.  642,  160 
C.  C.  A.  542,  41  Am.  Bankr.  Rep.  2S1 ; 
Hunter,  Walton  &  Co.  v.  J.  G.  Cherry 
Co,,  247  Fed.  458,  159  C.  C.  A.  512,  40 
Am.  Bankr.  Rep.  782;  In  re  Artnann,  247 
Fed.  954, 160  C.  C.  A.  018,  41  Am.  Bankr. 
Itep.  50;  In  re  Pierce,  Butler  &  Pierce 
Mfe.  Co.,  246  Fed.  814,  159  C.  C.  A.  116, 
40  Am.  Bankr.  Rep.  445 ;  Wm.  B.  Moore 
Dry  Goods  Co.  v.  Brooks,  240  Fed.  943, 
153  C.  C.  A.  629,  39  Am.  Bankr.  Rep.  617; 
Lott  v.  Sslsbury,  237  Fed.  191,  150  a  C. 


A.  337,  37  Am.  Bankr.  Rep.  796;  Kln- 
kead  v.  J.  Bacon  &  Sons,  230  Fed.  362, 
144  C.  G.  A.  504,  36  Am.  Bankr.  Rep.  390; 
In  re  Stearns  Salt  &  Lumber  Co.,  225 
Fed.  1,  140  C.  C.  A.  461,  35  Am.  Bankr. 
Rep.  264;  Hall  v.  Reynolds,  224  Fed. 
103,  139  C.  C.  A.  659,  34  Am.  Bankr.  Rep. 
707;  Synnott  v.  Tombstone  Consol. 
Mines  Co.,  207  Fed.  544,  125  C.  C.  A. 
59H,  31  Am.  Bankr.  Rep.  124 ;  Whirls  ft 
Nelson  v.  Boyd,  213  Fed.  587,  130  C.  O. 

A.  167;  Williamson  v.  Richardson,  205 
Fed.  245. 123  C.  C.  A.  427,  30  Am.  Bankr. 
Rep.  559;  Stuart  v.  Reynolds,  204  Fed. 
709,  123  C.  C.  A.  13.  29  Am.  Bankr.  Rep. 
412;  In  re  Witberbee,  202  Fed.  896,  121 
C.  G.  A.  254,  30  Am.  Bankr.  Rep.  314; 
In  re  Holden,  203  Fed.  229, 121  O.  0.  A. 
435,  29  Am.  Bankr.  Rep.  3S7;    la  re  J. 

B.  Judklns  Co.,  205  Fed.  892,  124  C.  C. 
A.  205,  30  Am.  Bankr.  Rep.  529;  In  re 
Zinner,  202  Fed.  197,  120  C.  C.  A.  411, 
29  Am.  Bankr.  Rep.  860 ;  B-R  Electric  & 
Telephone  Mfg.  Go.  v.  .Etna  Life  Ina. 
Co.,  206  Fed.  885, 124  C.  C.  A.  546,  30  Am. 
Bankr.  Rep.  424;  In  re  Donnelly,  1ST 
Fed.  121, 109  C.  O.  A.  39;  In  re  Stewart. 
179  Fed.  222,  102  C.  C.  A.  348;  Ryan  t. 
Hendricks  (C.  C.  A.)  166  Fed.  94,  21  Am. 
Bankr.  Rep.  570;  Ross  v.  Stroh,  165  Fed. 
628,  91  C.  C.  A.  616,  21  Am.  Bankr.  Rep. 
644 ;  Lesalus  v.  Goodman,  165  Fed.  889, 
91  C.  C.  A.  667,  21  Am.  Bankr.  Rep.  446; 
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want  of  any  evidence  whatever  to  sustain  it."0  As  further  illustrations 
of  questions  which  are  not  reviewable  on  petition  to  revise,  because 
wholly  or  partly  depending  on  matters  of  fact,  we  may  mention  the 
following:  The  question  whether  money  deposited  by  a  bankrupt  in 
a  bank  in  his  own  name  as  attorney  belonged  to  him  or  to  his  wife;*" 
whether  or  not  the  bankrupt  was  guilty  of  fraud  in  a  given  transaction, 
where,  so  far  as  appears  from  the  record,  there  may  have  been  a  con- 
flict of  testimony  as  to  the  facts ; ***  whether  a  certain  sum  was  a 
reasonable  allowance  for  an  attorney's  fee  in  a  case  of  voluntary  bank- 
ruptcy;*** whether  a  creditor  of  the  bankrupt  did  or  did  not  have  rea- 
sonable ground  to  believe  his  debtor  to  be  insolvent  at  the  time  he  ob- 
tained security  for  his  debt ;  ***  whether  the  lien  claimed  by  a  creditor 
of  the  bankrupt  under  a  trust  deed  constituted  a  valid  preference  under 
the  bankruptcy  law;***  and  the  question  whether  the  court  below  erred 
in  ordering  a  sale  of  property  free  from  incumbrances,  on  the  ground 
that  it  was  covered  by  a  mortgage  which  left  no  equity  of  redemption  of 
value  to  the  estate.*"* 

The  court  will  not  undertake  to  decide  issues  which  are,  or  have 
become,  merely  moot  questions.'"  Nor  will  it  reverse  for  error  not 
prejudicial  td  the  complaining  party.*** 

§  56.  Same;  Questions  Not  Raised  Below. — On  appeals  in  bank- 
ruptcy, as  in  other  cases,  the  general  rule  obtains  that  the  appellate 
court  will  review  only  those  issues  and  questions  which  were  raised 
in  the  court  below  and  passed  on  and  decided  by  it.    In  other  words,  par 

In  re  Graessler  &  Relehwald,  164  Fed.  Silverman.  250  Fed.  75,  182  C.  O.  A.  247, 

47S,  83  C.  0.  A.  304,  18  Am.  Bgnkr.  Rep.  42  Am.  Banter.  Rep.  24. 

694 ;   In  re  Throelf mortem,  14ft  Fed.  145,  "« In  re  Donnelly,  187  Fed.  121,  109 

79  C.  C.  A.  15,  17  Am.  Bankr.  Rep.  866;  CO.  A.  39. 

Kenoya  Loan  A  Trust  Co.  v.  Graham,  135  *s»In  re  Letson,  157  Fed.  78,  84  O. 

Fed.  717,  68  C.  C.  A.  355,  14  Am.  Bankr.  C.  A.  682,  19  Am.  Bankr.  Rep.  506. 

Rep.  313;  In  re  Antlgo  Screen  Door  Co.,  *"»  Id  re  Irwin,  174  Fed.  642,  98  a  C. 

123  Fed.  249,  59  C.  C.  A.  248,  10  Am.  A.  ,390.  23  Am.  Bankr.  Rep.  487. 

Bankr.   Rep.   359;    Courier- Journal   Job  ""  In  re  Eggert,  102  Fed.  735,  48  O.  C. 

Printing  Co.  v.  Sebaefer-Meyer  Brewing  A.  1,  4  Am.  Bankr.  Rep.  449;  Wbltmore 

Co.,  101  Fed.  699.  41  C.  C.  A.  614,  4  v.  Swank,  252  Fed.  136, 164  O.  C.  A.  247, 

Am.  Bankr.  Rep.  183;  In  re  Roeser,  101  41  Am.  Bankr.  Rep.  378. 

Fed.  562,  41  C.  C.  A.  497,  4  Am.  Bankr.  a«»  KenoTa  Loan  A  Trust  Co.  t.  Gra- 

Rep.  153;    In  re  Richards.  96  Fed.  935,  ham,  136  Fed.  717,  68  0.  C.  A.  355,  14 

37  0.0,  A.  634,  3  Am.  Bankr.  Rep.  145;  Am.  Bankr.  Rep.  318. 

In  re  PurvJne,  96  Fed.  192,  37  C.  C.  A.  *•*  In  re'  Union  Trust  Co.,  122  Fed. 

446,  2  Am.  Bankr.  Rep.  787 ;  In  re  Great  937,  .59  C.  C.  A.  461. 

Western  Tel.  Co.,  5  Bisa.  359,  Fed.  Cas.  »»'  Ward  v.  Central  Trust  Co.  of  II1I- 

No.  5,789 ;   In  re  Salkey,  6  Bias.  280,  11  nols,  252  Fed.  127,  164  C.  C.  A.  239,  42 

N.  B.  R.  516,  Fed.  Caa.  No.  12,254.  Am.  Bankr.  Rep.  65 ;    Lawhead  v.  Mon- 

*»•>  In  re  Cole,  144  Fed.  392,  75  C.  a  A.  roe  Bldg.  Co.,  252  Fed.  758,  164  C.  O.  A. 

330,  16  Am.  Bankr.  Rep.  302 ;    Ellis  v.  598,  41  Am.  Bankr.  Rep.  800. 

Krulewitch,  141  Fed.  954,  73  C.  C.  A.  270,  "«  Bergdoll  v.  Harrigan,  217  Fed.  943, 

15  Am.  Bankr.  Rep.  615 ;    Frederick  v.  133  C.  O.  A.  615,  33  Am.  Bankr.  Rep.  394. 
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ties  will  not  be  permitted  to  urge  for  the  first  time,  on  appeal,  objec- 
tions or  contentions  which  they  neglected  to  take  advantage  of  in  the 
court  below  when  they  might  have  done  so.*8*  Thus,  on  appeal  from 
a  district  court's  decree  in  a  controversy  arising  in  bankruptcy  pro- 
ceedings, the  only  objection  as  to  a  want  of  jurisdiction  available  to 
the  appellant,  when  raised  for  the  first  time  in  the  court  of  appeals,  is 
that  the  district  court  had  no  jurisdiction  to  render  the  decree  appealed 
from.**0  A  court  of  bankruptcy,  for  instance,  has  jurisdiction  of  a  suit 
in  behalf  of  the  bankrupt's  estate  to  recover  an  alleged  preference,  if 
the  defendant  consents;  and  after  a  hearing  on  the  merits,  without  any 
objection  by  the  defendant  on  the  ground  of  a  want  of  jurisdiction,  he 
cannot  raise  that  objection  for  the  first  time  on  an  appeal.2*1  So  on 
an  appeal  from  an  adjudication  of  bankruptcy,  where  creditors  appeared 
and  contested  the  adjudication  solely  on  the  ground  that  the  occupa- 
tion of  the  alleged  bankrupt  was  such  as  to  exempt  him  from  the  stat- 
ute, and  they  appeal  from  the  decree,  they  cannot  be  heard  to  raise  the 
objection  of  a  want  of  evidence  or  of  findings  as  to  the  alleged  act  of 
bankruptcy:***  So,  where  the  capacity  of  a  trustee  in  bankruptcy  to. 
sue,  on  account  of  alleged  defects  in  the  petition  for  adjudication  and 
the  proofs  on  which  it  was  based,  was  not  challenged  at  the  trial,  the 
question  cannot  be  raised  on  appeal.**5  And  where  it  was  not  objected 
in  the  court  below  that  property  of  a  bankrupt  ordered  to  be  sold  had 


=s»Denn  v.  Davis,  242  TL  S.  438,  37 
Sup.  Ct.  130.  61  L.  Ed.  419,  38  Am.  Bankr. 
Rep.  664;  Wartell  v.  Moore  (0.  C.  A.) 
261  Fed.  762,  44  Am.  Bankr.  Rep.  624; 
Feick  v.  Stephens,  250  Fed.  1*5.  162 
C.  O.  A.  321;  Moody-Horniann-Boei- 
hauwe  v.  Clinton  Wire  Cloth  Co.,  246 
Fed.  653,  158  C.  C.  A.  609,  40  Am. 
Bankr.  Rep.  441;  San  born-Cut  ting  Co. 
v.  Paine,  244  Fed.  072,  157  C.  C.  A.  120, 
40  Am.  Bankr.  Rep.  525 ;  Household  Sup- 
ply Co.  v.  Whlteaker,  236  Fed.  730,  150 
C.  C.  A.  62,  38  Am.  Bankr.  Rep.  408; 
In  re  O'Gara  Coal  Co..  235  Fed.  883,  149 
C.  C.  A.  195,  38  Am.  Bankr.  Rep.  131; 
Ohio  Motor  Car  Co.  v.  Eiseman  Magneto 
Co.,  230  Fed.  370,  144  0.  C.  A.  512.  36 
Am.  Bankr.  Rep.  237;  In  re  Friedman 
(C.  C.  A.)  161  Fed.  260.  20  Am.  Bankr. 
Rep.  37 ;  In  re  Bacon,  159  Fed.  421,  86 
C.  C.  A.  404,  20  Am.  Bankr.  Rep.  107; 
Tx>ve  v.  Export  Storage  Co.,  143  Fed.  1, 
74  O.  C.  A.  155,  16  Am.  Bankr.  Rep.  171 ; 
In  re  O'Connell,  137  Fed.  838.  70  C.  C.  A. 
336,  14  Am.  Bankr.  Rep.  237;  Bucking- 
ham t.  Estes,  128  Fed.  584.  63  C.  C.  A. 
20, 12  Am.  Bankr.  Rep.  1S2 ;  In  re  Cale, 


101  Fed.  31,  111  C.  C.  A.  89.  But,  Bee  In 
re  Cole  (C.  C.  A.)  103  Fed.  ISO,  20  Am. 
Bankr.  Rep.  761 ;  Bramble  v.  Brett,  230 
Fed.  385,  144  C.  C.  A.  527,  36  Am.  Bankr. 
Itep.  526.  ^ 

2»o  Kriai*  v.  Milwaukee  Trust  Co.,  162 
Fed.  675,  89  O.  C.  A.  467,  20  Am.  Bankr. 
Rep.  671.  On  petition  to  revise  an  order 
in  summary  proceedings  requiring  the 
bankrupt's  wife  to  turn  over  money  to 
the  trustee,  it  is  too  late  to  object  that  a 
plenary  suit  should  have  been  brought. 
In  re  Hopkins,  229  Fed.  378,  143  C.  C. 
A.  498,  36  Am.  Bankr.  Rep.  158.    . 

s"  Boonville  Nat.  Bank  v.  Wakey,  107 
Fed.  891,  47  C.  C.  A.  13,  6  Am.  Bankr. 
Rep.  13 ;  In  re  Canfield,  193  Fed.  934, 
113  C.  C.  A.  562. 

s»!  Armstrong  v.  Fernandez,  208  U.  S. 
324,  28  Sup.  Ct.  419,  52  L  Ed.  514,  19 
Am.  Bankr.  Rep.  746. 

=»*Knapp  v.  Milwaukee  Trust  Co. 
162  Fed.  675,  89  C.  C.  A.  467,  20  Am. 
Bankr.  Rep.  671 ;  Fairbanks  Steam 
Shovel  Co.  v.  Wills,  240  U.  S.  842,  36 
Sup.  Ct.  466,  6  L.  Ed.  841,  36  Am.  Bankr. 
Rep.  754. 
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not  been  inventoried  in  the  manner  required  by  the  statute,  the  objec- 
tion will  not  be  considered  on  a  revisory  petition.***  The  same  rule  pre- 
vails on  appeals  from  orders  granting  or  refusing  a  discharge  to  the 
bankrupt.  An  appeal  from  an  order  discharging  a  bankrupt  will  be 
dismissed  on  the  motion  of  the  appellee,  when  the  record  does  not  show 
that  the  question  of  law  suggested  in  the  assignment  of  errors  on  which 
the  appeal  is  based  was  ruled  by  the  court  below.*9*  Where  a  referee 
passed  upon  only  one  of  a  number  of  objections  filed  to  the  discharge 
of  the  bankrupt,  which  objection  he  sustained,  and  his  report  was 
confirmed  by  the  district  court,  an  appeal  from  the  order  denying  the  dis- 
charge brings  only  that  specific  objection  before  the  appellate  court  for 
consideration.***  So  where  creditors  appear  in  opposition  to  the  bank- 
rupt's application  for  discharge  and  file  their  specifications  of  objec- 
tion, as  provided  by  the  act,  objections  to  the  sufficiency  of  such  speci- 
fications must  be  presented  to  and  decided  by  the  district  court,  and  if 
no  objection  is  there  made,  no  criticism  of  the  specifications  will  be 
heard  on  appeal.**1 

§  57.  Review  of  Evidence  and  Findings. — On  an  appeal  in  bank- 
ruptcy (as  distinguished  from  a  petition  for  revision),  where  the  evi- 
dence is  in  the  record,  it  is  within  the  province  of  the  appellate  court  to 
review  the  same  and  thereupon  to  scrutinize  the  correctness  of  the  de- 
cisions of  the  court  below  on  questions  of  fact  or  evidence,  proper  as- 
signments of  error  having  been  made.***  But  it  will  not,  of  course,  hear 
additional  evidence.***  Where  the  proceedings  to  be  reviewed  are  had, 
in  the  first  instance,  before  a  referee,  parties  who  desire  a  review  of 
the  evidence  should  either  have  the  testimony  before  the  referee  taken 
down  stenographically,  and  by  him  certified  to  the  judge,  or  they  should 

««In   re  Shoe  &  Leather  Reporter,  A.  402,  17  Am.  Bankr.  Hep.  128;    In  a 

129  Fed.  688.  64  C.  C.  A.  156,  12  Am.  suit  by  the  trustee  In  bankruptcy  to  re- 

Bankr.  Hep.  248.  cover  an  alleged  preferential  payment, 

"»  Fidelity  Trust  Co.  v.  Robinson,  192  where  the  drcu Distances   under  which 

Fed.  662,  27  Am.  Bankr.  Rep.  784 ;    Ve-  the  payment  was  made  were  set  out  In 

hon  v.  miraan,  147  Fed.  694,  78  O,  C.  the  agreed  statement  of  facts,  and  the 

A.  82,  17  Am.  Bankr.  Rep.  435.  parties  proceeded  In  the  submission  of 

a*«  Shaffer  v.  Koblegard  Co.,  183  Fed.  the  facts  upon  the  Idea  that  the  court 

71.  105  0.  C.  A.  363,  24  Am.  Bankr.  Rep.  should  draw   snch   Inferences  as  were 

898.  warranted  and  necessary,  the  court  of 

*"  Osborne  v.  Perkins.  112  Fed.  127,  appeals    may   dispose  of   the   oase   by 

50  C.  G.  A.  158,  7  Am.  Bankr.  Rep.  250;  drawing  such  Inferences  as  are  neces- 

E.  H.  Godshalk  Co.  v.  Sterling.  129  Fed.  sary.    Watchmaker  v.  Barnes,  269  Fed. 

580,  64  C.  C.  A.  148,  12  Am.  Bankr.  Bep.  783, 170  O.  a  A.  683,  43  Am.  Bankr.  Rep. 

302;    In  re  Singer,  261  Fed.  51,  163  O.  032. 

C.  A.  301,  41  Am.  Bankr.  Rep.  603.  *»»Tn  re  Great  Western  Tel.  Co.,  6 

V*  Bernard  v.  Lea,  210  Fed.  583,  127  Blss.  359,  Fed.  Cas.  No.  5,739.    See  Hey- 

C.  0.  A,  219.  31  Am.  Bankr.  Rep.  436;  ward  v.  Goldsmith  (C.  C.  A.)  269  Fed. 

In  re  Neasmith.  14T  Fed.  160,  77  0.  C.  946,  46  Am.  Bankr.  Rep.  722. 
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specifically  point  out  to  the  referee  the  particular  evidence  which  they 
wish  summarized  and  should  ask  him  to  certify  specific  findings  of 
fact.*00  Where  the  evidence  is  not  in  the  record,  the  appellate  court 
will  presume  that  it  was  sufficient  to  establish  the  particular  facts  on 
which  the  decision  was  based,*01  and  where  an  application  for  discharge 
was  heard  by  the  referee,  and  the  court  affirmed  his  report  and  ordered 
the  discharge,  it  will  be  presumed  in  support  of  the  order  that  the  court 
investigated  objections  made  thereto  and  overruled  the  same  on  the 
merits.80*  Where  the  decision  complained  of  was  based  on  the  court's 
opinion  of  the  weight,  and  tendency  of  conflicting  evidence,  it  will  not 
be  reversed  on  appeal  unless  some  error  of  law  has  intervened,  or  unless 
a  serious  mistake  of  fact  is  plainly  apparent.**8  The  same  rules  apply 
on  an  appeal  to  the  Supreme  Court  of  the  United  States.  Where  the 
question  is  one  of  fact,  as,  concerning  the  existence  of  a  partnership, 
the  concurring  decisions  of  the  two  courts  below  will  not  be  reversed 
on  appeal  if  the  evidence  fairly  tends  to  support  them.80* 

Generally  speaking,  when  it  is  sought,  on  appeal  to  the  circuit  court 
of  appeals,  to  reverse  an  order  made  by  the  district  court  on  a  question 
of  fact,  the  appellant  must  very  clearly  satisfy  the  appellate  court  that 
the  decision  of  the  court  below  was  erroneous;  it  will  not  be  reversed 
unless  plain  and  manifest  error  appears,  or  unless  plainly  contrary  to 
the  weight  of  the  evidence.8*8     On  a  parity  of  reasoning,  findings  of 


■do  Iu  re  Cohen  (D.  CJ  181  Fed.  391, 
11  Am.  Bankr.  Hep.  439. 

i«i  Gray  v.  Gudger,  260  Fed.  931,  171 
C.  0.  A.  673,  44  Am.  Bankr.  Sep.  228; 
In  re  SOtt,  252  Fed.  1,  164  C.  C.  A.  113, 
41  Am.  Bankr.  Rep.  777;  International 
.  Agr.  Corp.  t.  Cary,  240  Fed.  101,  153  C. 
C.  A.  137,  38  Am.  Bankr.  Rep.  753 ;  In 
re  Tidal,  233  Fed.  733,  147  C.  C.  A.  499, 
36  Am.  Bankr.  Rep.  783 ;  Bunch  v.  Ma- 
looey,  233  Fed.  987,  147  C.  C.  A.  641,  37 
Am.  Bankr.  Rep.  369;  First  State  Bank 
v.  Bagwell,  174  Fed.  209,  93  C.  0.  A.  217, 
23  Am.  Bankr.  Rep.  330. 

loi  Kentucky  Nat.  Bank  v.  Car  ley,  127 
Fed.  686,  62  C.  C.  A.  412, 12  Am.  Bankr. 
Rep.  119. 

*oi  peeples  v.  Georgia  Iron  &  Coal  Co., 
248  Fed.  886,  160  0.  C.  A.  644;  Lake 
View  State  Bank  v.  Jones,  242  Fed.  821, 
166  C.  C.  A.  409,  40  Am.  Bankr.  Rep. 
148;  In  re  Kaplan,  234  Fed.  866,  148  C. 
C.  A.  464,  37  Am.  Bankr.  Rep.  104; 
Flower  t.  Central  Nat  Bank,  223  Fed. 
323,  138  C.  C.  A.  585,  35  Am.  Bankr.  Rep. 
79;    Abele  v.   Beacon  Trust    Co.,    228 


Mass.  438,  117  N.  E.  833;  First  Nat 
Bank  v.  Abbott,  165  Fed.  862,  91  O.  C. 
A.  538,  21  Am.  Bankr.  Rep.  436;  In  re 
Sullivan,  14  Okl.  400,  78  Pae.  85;  In  re 
Straschnow,  181  Fed.  337,  104  C.  C.  A. 
167,  24  Am.  Bankr.  Rep.  918.  See  Walk- 
er Grain  Co.  v.  Gregg  Grain  Co.  (C.  C. 
A.)  268  Fed.  510,  46  Am.  Bankr.  Rep.  121. 

">*  Manson-v.  Williams.  213  U.  S.  453, 
29  Sup.  Ct  519,  63  L.  Ed.  869,  22  Am. 
Bankr.  Rep.  22. 

"»  Cutler  v.  Nu-GoW  Rlnr  Co.  (C.  C. 
A.)  264  Fed.  836,  46  Am.  Bankr.  Rep. 
505;  Henkln  v.  FonseB,  246  Fed.  285, 158 
C.  C.  A.  15,  40  Am.  Bankr.  Rep.  701; 
In  re  O'Gara  Coal  Co.,  235  Fed.  883, 
149  C.  0.  A.  195.  38  Am.  Bankr.  Rep. 
131 ;  In  re  Hopkins,  229  Fed.  378,  143 
C.  C.  A.  498.  36  Am.  Bankr.  Rep.  158; 
Owens  v.  Farmers'  Bank  of  Abbeville, 
228  Fed.  508,  143  O.  C.  A.  90,  36  Am. 
Bankr.  Rep.  324;  Ft.  Worth  Heavy 
Hardware  Co.  v.  Shaplelph  Hardware 
Co.,  221  Fed.  257,  137  C.  C.  A.  110,  84 
Am.  Bankr.  Rep.  21;  In  re  Schulmdn, 
in  Fed.  191,  101  C.  0.  A.  861.  23  Am. 
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fact  made  by  a  referee  in  bankruptcy  upon  the  testimony  of  witnesses 
examined  before  him,  especially  if  the  evidence  was  conflicting,  have 
every  reasonable  presumption  in  their  favor,  and  (particularly  after  they 
have  been  approved  or  confirmed  by  the  district  court)  will  not  be  dis- 
regarded or  set  aside  on  appeal,  unless  it  very  clearly  appears  that  there 
was  error  or  mistake  on  his  part,  but  in  the  absence  of  such  plain  error, 
they  will  be  accepted  without  review  by  the  appellate  court.***     But 


Bankr.  Rep.  809 ;  In  re  Noyes  Bros.,  127 
Fed.  286,  62  C.  C.  A.  218, 11  Am.  Bankr. 
Rep.  506 ;  Osborne  v.  Perkins,  112  Fed. 
127,  50  C.  C.  A.  158,  7  Am.  Bankr.  Sep. 
250;  la  re  D.  Levy  ft  Co.,  142  Fed.  442, 
73  O.  C.  A.  553, 16  Am.  Bankr.  Rep.  166; 
Adler  t.  Jones,  100  Fed.  967,  48  0.  C.  A. 
761,  6  Am.  Bankr.  Rep.  245;  In  re 
Mooney,  14  Blatchf.  204,  15  N.  B.  R.  456, 
Fed.  Cas.  No.  9,748;  In  re  Dorr,  196 
Fed.  292.  28  Am.  Bankr.  Rep.  505. 

io«  Page  v.  Rogers,  211  TJ.  8.  675,  29 
Sup.  Ct  159,  53  L.  Ed.  332,  21  Am. 
Bankr.  Rep.  496;  Dodge  Sales  ft  En- 
gineering Co.  v.  First  Nat.  Bank  (C.  C. 
A.)  266  Fed.  364,  46  Am.  Bankr.  Rep. 
36;  Libby  v.  Beverly  (C.  C.  A.)  263  Fed. 
63,  44  Am.  Bankr.  Rep.  605 ;  In  re  Mor- 
rison (C.  C.  A.)  261  Fed.  355,  44  Am. 
Bankr.  Rep.  321 ;  Rosenberg  v.  Semple, 
257  Fed.  72,  168  C.  C.  A.  284,  43  Am. 
Bankr.  Rep.  671;  In  re  Lake  Chelan 
Land  Co.,  257  Fed.  497,  168  C.  C.  A  501, 
5  A.  L.  R.'  557.  44  Am.  Bankr.  Rep.  14; 
Dothan  Nat.  Bank  v.  Jones,  255  Fed. 
332,  166  C.  C.  A.  502,  43  Am.  Bankr. 
■  Rep.  251;  Lock  v.  Staples.  255  Fed.  637, 
167  C.  C.  A.  13 ;  In  re  Model  Incubator 
Co.,  265  Fed.  76,  166  C.  C.  A.  404,  42 
Am.  Bankr.  Rep.  743;  Hagan  r.  Mc- 
Nlel,  253  Fed.  716,  165  C.  C.  A.  310,  41 
Am.  Bankr.  Rep.  792;  Manson  v.  Mesl- 
rov,  254  Fed.  799,  166  C.  C.  A.  245,  43 
Am.  Bankr.  Rep.  115;  Whitney  Central 
Trust  ft  Savings  Bank  v.  United  States 
Const  Co.,  250  Fed.  784, 163  C.  C.  A.  116, 
41  Am.  Bankr.  Rep.  381;  In  re  Turpln 
Hotel  Co.,  248  Ted.  25,  180  C.  C.  A.  165; 
In  re  Johnson  (D.  C.)  247  Fed.  135,  40 
Am.  Bankr.  Rep.  687 ;  In  re  Fackler  (D. . 
C.)  246  Fed.  864,  39  Am.  Bankr.  Rep. 
742;  In  re  Nankin,  246  Fed.  811,  159 
C.  C.  A.  113,  40  Am.  Bankr.  Rep.  459; 
Stephen  Putney  Shoe  Co.  v.  Dashlell,  246 
Fed.  121, 158  C.  C.  A.  347.  40  Am.  Bankr. 
Rep.  375;  International  Trust  Co.  v. 
Myers,  245  Fed.  110,  157  C.  C.  A.  406, 
40  Am.  Bankr.  Rep.  71;    In  re  Shelley, 


242  Fed.  251,  155  C.  C.  A.  91,  36  Am. 
Bankr.  Rep.  519;  Continental  Coal  Corp. 
v.  Roszelle  Bros.,  242  Fed.  243,  155  C.  C. 
A.  83,  39  Am.  Bankr.  Rep.  562;  Sbeln- 
berg  v.  Hoffman,  236  Fed.  343,  149  C. 
C.  A.  475,  38  Am.  Bankr.  Rep.  24;  Hen- 
derson v.  Morse,  235  Fed.  518,  149  C.  C. 
A.  64,  38  Am.  Bankr.  Rep.  22;  Wilson 
v.  Continental  Bldg.  ft  Loan  Ass'n,  232 
Fed.  824,  147  C.  C.  A.  18,  37  Am.  Bankr. 
Rep.  444;  Walter  A.  Wood  Mowing  ft 
Reaping  Maoh.  Co.  v.  Croll,  231  Fed.  679, 
145  C  C.  A.  565,  36  Am.  Bankr.  Rep-  610; 
Aller-Wllmes  Jewelry  Co.  v.  Osbom,  231 
Fed.  907,  146  C.  C.  A.  103,  36  Am.  Bankr. 
Rep.  714 ;  Schmld  v.  Rosenthal,  230  Fed. 
.  818,  145  C.  C.  A,  128,  86  Am.  Bankr. 
Rep.  548;  Carroll  v.  Stern,  223  Fed. 
723,  139  a  C.  A.  263,  34  Am.  Bankr. 
Bep.  570 ;  Deupree  v.  Watson,  216  Fed. 
483, 132  C.  C.  A.  543;  In  re  Pennell,  214 
Fed.  837, 130  C.  C.  A.  646,  32  Am.  Bankr. 
Rep.  241 ;  Well's  v.  Lincoln,  214  Fed. 
227,  130  C.  C.  A.  641,  32  Am.  Bankr. 
Rep.  620;  Epstein  v.  Stelnfeld,  210  Fed. 
236, 127  C.  C.  A.  54,  32  Am.  Bankr.  Rep. 
6;  In  re  Bradley  (C.  C.  A.)  269  Fed. 
784;  Can  nor  v.  Webster  Tapper  Co.  (C. 
C.  A.)  168  Fed.  519,  21  Am.  Bankr.  Rep. 
872;  Ellsworth  v.  Lyons  (O.  C.  A.)  181 
Fed.  56;  Stephens  v.  Merchants'  Nat. 
Bank,  154  Fed.  341,  83  C.  C.  A.  119,  18 
Am.  Bankr.  Rep.  560;  John  Naylon  ft 
Co.  v.  Christiansen  Harness  Mfg.  Co., 
158  Fed.  290.  85  O.  C.  A.  522,  19  Am. 
Bankr.  Rep.  789;  Southern  Pine  Co.  v. 
Savannah  Trust  Co.,  141  Fed.  802,  73 
C.  C.  A.  60,  15  Am.  Bankr.  Rep.  618; 
In  re  Sweeney,  168  Fed.  612,  94  C.  C.  A. 
90,  21  Am.  Bankr.  Rep.  866;  In  re  Cap- 
onigrl,  183  Fed.  307,  105  C.  C.  A.  519,  25 
Am.  Bankr.  Rep.  509;  Steard  v.  Buffalo, 
N.  Y.  ft  P.  R.  Co.,  15  Blatchf.  625,  Fed. 
Cas.  No.  12,831 ;  Lumpkin  v.  Foley  (C. 
C.  A.)  204  Fed.  372,  29  Am.  Bankr.  Rep. 
673;  Sslisburg  v.  Blackford  (C.  C.  A.) 
204  Fed.  438,  29  Am.  Bankr.  Rep.  320: 
In  re  Coney  Island  Lumber  Co.,  199  Fed. 
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where  the  findings  of  fact  of  the  bankruptcy  court,  which  are  in  con- 
flict with  those  of  the  referee,  are  based  on  deductions  from  uncontra- 
dicted evidence,  the  appellate  court  need  not  follow  them,  but  may  de- 
duce its  own  conclusions,  just  as  the  trial  court  can  disregard  the  find- 
ings of  the  referee.*07  And  if  there  are  no  findings  of  fact  by  either 
the  referee  or  the  district  court,  the  court  of  appeals,  lacking  the  aid  of 
the  presumption  which  ordinarily  attaches  to  such  findings,  must  deter- 
mine the  questions  of  fact  for  itself  upon  a  review  of  the  evidence."* 

On  a  petition  for  revision,  the  appellate  court  will  not  review  find- 
ings of  fact  on  which  the  order  of  the  lower  court  was  based,  and  the 
evidence  will  be  considered  only  for  the  purpose  of  ascertaining  wheth- 
er the  order  complained  of  was  wholly  unsupported  by  the  evidence.80* 

§  58.  Determination  on  Appeal  or  Review  and  Effect  Thereof.— 
Where  an  appeal  has  been  duly  taken  and  perfected  under  the  bankrupt- 
cy act,  the  district  court  is  thereby  deprived  of  jurisdiction  to  consider 
further  or  act  upon  any  matters  involved  in  the  appeal.810  But  the  pro- 
ceeding is  still  pending  in  the  court  of  first  instance  while  the  case 
stands  on  appeal  in  the  appellate  court,  and  the  appeal  bond  does  not 
operate  to  stay  proceedings,  unless  a  supersedeas  is  also  taken,  so  that, 
as  to  other  steps  or  proceedings  in  the  cause,  it  is  still  competent  for  the 
court  of  bankruptcy  to  act.811  It  is  indeed  within  the  authority  of  the 
circuit  court  of  appeals  to  order  a  stay  of  proceedings  pending  the  ap- 
peal, on  an  application  made  to  the  court,  not  to  a  judge,8'*  but  it  ought 


SOS;  In  re  San  Miguel  Gold  Min.  Co., 
197  Fed.  126,  27  Am.  Bankr.  Itep.  901; 
In  re  J.  Jungmann,  197  Fed.  159.  116  O. 
G.  A.  596 ;  In  re  Walden  Bros.  Clothing 
Co.,  199  Fed.  315.  29  Am.  Bankr.  Bep. 
SO.  Though  a  finding  of  facts  In  a  pro- 
ceeding in  bankruptcy  submitted  to  a 
special  master  was,  In  his  report,  stated 
aa  a  conclusion  of  law,  his  method  of 
statement  cannot  affect  the  binding  na- 
ture of  the  finding  as  a  finding  of  fact. 
In  re  Pierce,  Butler  ft  Pierce  Mfg.  Co., 
246  Fed.  814.  159  C.  C.  A.  116,  40  Am. 
Bankr.  Rep.  445. 

««*  Walter  v.  Atha  (C.  C.  A.)  262  Fed. 
75,  45  Am.  Bankr.  Rep.  150. 

sob  Burleigh  v.  Foreman,  130  Fed.  13, 
64  C.  C.  A.  381.  12  Am.  Bankr.  Hep.  88. 

»t>8  Shea  v.  Lewis,  200  Fed.  877,  124 
C.  C.  A.  537.  30  Am.  Bankr.  Rep.  436; 
Oltnsted-Stevenson  Co.  v.  Miller,  231 
Fed.  (i9.  145  C.  C.  A.  257,  36  Am.  Bankr. 
Rep.  816;  Good  v.  Kane,  211  Fed.  9j6, 
128  C.  C.  A.  454,  32  Am.  Bankr.  Rep. 


19;  In  re  Bean,  230  Fed.  405,  144  C.  C. 
A.  547;  Stuart  v.  Reynolds,  204  Fed. 
709.  123  C.  C.  A.  13,  29  Am.  Bankr.  Rep. 
412;  In  re  Frank,  1S2  Fed.  794,  105  C. 
C.  A.  226,  25  Am.  Bankr.  Rep.  486;  In  re 
Pettlngill  &  Co.,  137  Fed.  840,  70  O.  C. 
A.  338,  14  Am.  Bankr.  Rep.  757.  The 
appellate  court  may  reverse  an  order 
on  an  application  to  punish  the  bankrupt 
for  contempt,  where  the  trial  court  made 
no  sufficient  examination  of  the  bank- 
rupt's ability  to  comply,  but  denied  the 
application  on  an  erroneous  ground.  In 
re  Sobol,  242  Fed.  487,  155  C.  0.  A.  263, 
39  Am.  Bankr.  Rep.  252. 

a  in  First  Nat.  Bank  v.  State  Nat 
Bank,  131  Fed.  430,  65  a  a  A.  414,  12 
Am.  Bankr.  Bep.  440. 

sit  In  re  Barton's  Estate,  144  Fed.  540, 
18  Am.  Bankr.  Rep.  569 ;  In  re  Chand- 
ler, 135  Fed.  893,  13  Am.  Bankr.  Rep. 
614. 

■"  In  re  Ironclad  Mfg.  Co.  (O.  C.  A.) 
199  Fed.  320;  In  re  Oregon  Bulletin  Co., 
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not  to  be  granted  where  it  does  not  appear  that  the  rights  of  the  party 
applying  will  be  prejudiced  or  seriously  endangered  if  the  proceedings 
in  the  court  below  are  allowed  to  continue  in  their  ordinary  course.*13 
In  a  case  arising  under  the  bankruptcy  act  of  1867,  where  two  partners 
had  been  jointly  adjudged  bankrupt  in  the  district  court,  and  one  of 
them  had  brought  the  decree  of  adjudication  before  the  circuit  court  for 
review,  and  was,  at  the  same  time,  prosecuting  suits  in  the  state  courts 
against  his  co-partner  in  respect  to  the  firm  property,  the  circuit  court 
held  that  it  had  no  authority  to  issue  a  writ  of  prohibition  to  the  state 
court  to  forbid  it  from  further  entertaining  such  suits ;  for  the  power  of 
the  federal  courts  to  issue  the  writ  is  limited  to  cases  where  it  is  neces- 
sary for  the  exercise  of  their  jurisdiction,  and  in  the  present  instance, 
that  jurisdiction  being  merely  revisory,  the  writ  was  not  essential  to 
its  exercise.81* 

The  appellate  court  is  not  bound  to  act  upon  the  appeal  where  nei- 
ther justice  nor  practical  considerations  require  it  to  consider  and  de- 
cide the  points  presented.*1"  Thus,  the  appeal  will  be  dismissed  where 
the  same  question  has  previously  been  fully  determined  in  another  ap- 
peal in  the  same  case,"*  or  where  the  question  has  become  merely  aca- 
demic, as  where,  pending  an  appeal  from  an  order  dismissing  a  petition 
in  involuntary  bankruptcy,  the  defendant  has  been  adjudged  bankrupt 
in  the  district  court  of  another  district,*11  or  where  a  person  appeals 
from  an  order  made  in  summary  proceedings  requiring  him  to  indorse 
a  liquor  license,  held  by  him  jointly  with  the  bankrupt,  in  order  that  it 
may  be  sold,  with  which  order  he  has  nevertheless  complied.81*  But  it 
was  held  under  the  former  statute  that  if  an  order  of  the  district  court, 
removing  a  trustee  in  bankruptcy,  was  right  when  made,  it  cannot  be 
reversed  on  appeal,  notwithstanding  the  only  creditors  who  were  com- 
petent to  move  against  the  trustee  have  since  withdrawn  from  the  pro- 
ceedings and  are  no  longer  in  the  case.81*  If  the  appellate  court  pro- 
ceeds with   the   appeal,  it  is  not  bound   to  reverse   on   strictly   legal 

3  Sawy.  529,  1*  N.  B.  R.  394,  Fed.  Gas.  v.  Macon  Grocery  Co.,  120  Fed.  736,  57 

No.  10,560.                          ■  C.  C.  A.  150,  9  Am.  Bankr.  Rep.  762. 

"3  In  re  Oregon  Bulletin  Co.,  3  Sawy.  »■'  In  re  Sears,  Humbert  &  Co.,  128 

529,  14  N.  B.  R.  394,  Fed.  Cns.  No.  10,-  Fed.  275,  62  C.  C.  A.  623.    A  petition  to 

560.                                        .  revise  oo  order  setting  a  bankrupt's  pa- 
in In  re  Bintnger,  7  Blatchf.  169,  8  titlon  for  discharge  for  hearing  at  a  fu- 

N.  B.  B.  481,  Fed.  Gas.  No.  1,417.  ture  date  will  be  dismissed  where  that 

»is  ijflwhead  v.  Monroe  Building  Co.,  date  has  passed.    Allen  v.  Sweeney,  238 

252  Fed.  758,  164  C.  C.  A.  598.  41  Am.  Fed.  BOS.  151  C.  C.  A.  409,  38  Am.  Bankr. 

Bankr.  Rep.  800;    In  re  Donnelly,  211  Rep.  442. 

Fed.  118,  128  C.  C.  A.  20,  32  Am.  Bankr.  s"s  Fisher  v.   Cuihman,  103  Fed.  860, 

Rep.  232.  43  C.  G.  A.  381.  51  I*  R.  A.  2»2,  4  Am. 

««  In  re  Kehler.  102  Fed.  674.  89  C.  0.  Bankr.  Rep.  046. 

A.  466,  20  Am.  Bankr.  Rep.  -669 :   Beach  «»  In  re  Prouty,  24  Fed.  554. 
Blk.Bkb.(3d  Ed.)— 10 
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grounds,  if  satisfied  that  the  facts  were  correctly  found  and  that  no  in- 
justice has  been  done.8*0  Thus,  if  an  adjudication  of  bankruptcy  is  sup- 
ported by  a  sufficient  allegation  and  proof  of  an  act  of  bankruptcy,  it 
cannot  be  set  aside  on  appeal  because  other  acts  alleged  were  neither 
properly  pleaded  nor  sufficiently  proved.**'  The  motion  of  a  bankrupt  to 
dismiss  an  appeal  from  a  judgment  allowing  certain  exemptions,  for 
want  of  jurisdiction,  may  be  denied  without  consideration  on  the  merits, 
when  the  bankrupt  fails  to  take  a  cross  appeal.***  In  disposing  of  the 
appeal,  the  court  of  appeals  may  reverse  or  modify  the  judgment  of  tTie 
court  below,  or  remand  the  cause  with  specific  instructions  as  to  the 
further  steps  to  be  taken,***  or  may  shortcut  a  situation  where  the 
rights  of  the  parties  are  perfectly  plain,  by  issuing  its  own  order  to  a 
receiver  or  trustee  in  bankruptcy  to  perform  the  duty  which  it  decides 
to  be  incumbent  on  him.*** 

It  is  of  course,  the  duty  of  the  district  court  to  make  such  orders  or 
take  such  action  as  may  be  directed  by  the  mandate  of  the  appellate 


»«  In  re  Clark,  9  Blatcbf.  378,  6  N.  B. 
B.  410,  Fed.  Cas.  No.  2,802;  Lazarus, 
Michel  &  Lazarus  v.  Harding,  223  Fed. 
50, 138  C.  C.  A.  414,  35  Am.  Bankr.  Bep. 
271.  That  petitioner  was  denied  the 
right  to  vote  for  trustee  Is  harmless 
error  where  his  claim  was  so  small  that 
had  the  right  not  been  denied,  the  selec- 
tion of  the  trustee  could  not  have  been 
affected.  National  Bank  of  San  Francis- 
co v.  Continental  Bldg.  &  Loan  Ass'n,  232 
Fed.  828,  147  a  C.  A.  22,  37  Am.  Bankr. 
Rep.  418. 

*"  In  re  Ljnan.  127  Fed.  123,  62  O.  O. 
A,  123,  11  Am.  Bankr.  Bep.  400. 

'"McGahan  v.  Anderson,  113  Fed. 
115,  51  C.  C.  A.  92,  7  Am.  Bankr.  Bep. 
041. 

"'White  v.  Thompson.  119  Fed.  888, 
56  C.  C.  A.  398,  9  Am.  Bankr.  Bep.  653. 
And  see  In  re  Medina  Quarry  Co.,  197 
Fed.  308,  117  C.  C.  A.  54:  In  re  Frank- 
lin Brewing  Co.  (D.  C.)  265  Fed.  301,  45 
Am.  Bankr.  Bep.  719;  In  re  Blnm,  244 
Fed.  417,  157  C.  C.  A.  43,  40  Am.  Bankr. 
Bep.  365;  In  re  Braun,  239  Fed.  113, 
152  O.  C.  A.  155,  38  Am.  Bankr.  Bep. 
651;  In  re  Mossier  Co.,  239  Fed.  262, 
152  C.  C.  A.  250,  38  Am.  Bankr.  Rep.  604. 
Dismissal  of  an  appeal  from  so  much 
of  an  order  as  disallowed  a  general 
claim,  because  not  taken  with  In  ten 
days,  does  not  require  dismissal  of  an 
appeal  from  bo  much  of  the  order  as  dis- 
allowed a  claim  of  lien.    Massachusetts 


Bonding  &  Ins.  Co.  v.  Kemper,  220  Fed. 
847,  136  C.  C.  A.  593,  34  Am.  Bankr. 
Rep.  80.  On  petition  to  revise  an  order 
fixing  compensation  of-  referee,  the  ap- 
pellate court  cannot  make  or  direct  a 
complete  apportionment  of  commissions 
between  two  referees  In  advance  of  ac- 
tion by  the  court  below,  Klnkead  v.  J. 
Bacon  4  Sons,  230  Fed.  362,  144  C.  C. 
A.  504,  36  .Am.  Bankr.  Bep.  390.  The 
circuit  court  of  appeals  cannot,  on  peti- 
tion to  revise  an  order  approving  a  com- 
promise between  the  trustee  In  bank- 
ruptcy and  stockholders  of  the  bankrupt 
corporation,  direct  a  modification  of  the 
order,  so  as  to  permit  the  petitioners  for 
revision  to  obtain  in  the  court  below  an 
adjudication  of  their  claimed  priorities 
over  other  creditors,  based  on  the  claim 
that  petitioners  were  ignorant  of  the 
terms  of  the  sale  of  stock,  notwithstand- 
ing the  defense  that  other  stockholders 
had  extended  credit  with  knowledge  of 
the  terms  of  such  sale.  Petition  of  Stu- 
art (C.  C.  A.)  272  Fed.  938. 

"«  Sprague  Canning  &  Machinery  Co. 
v.  Fuller,  158  Fed.  588,  86  C.  O.  A.  40. 
20  Am.  Bankr.  Rep.  157.  But  where  a 
claimant  in  bankruptcy  did  not  appeal 
from  an  order  allowing  him  only  a  small 
portion  of  his  claim  as  filed,  he  cannot 
be  allowed  more  on  the  appeal  of  object- 
ing creditors.  Spencer  v.  Lowe,  198  FM. 
0(0, 117  O.  C.  A.  497.  29  Am.  Bankr.  Rep. 
876.     See  Empress  Theater  Co.  v.  Hor- 
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court  in  sending  the  case  back."*  But,  except  as  so  directed,  it  has 
no  further  power  to  deal  with  the  judgment  or  order  appealed  from. 
If  reversed,  it  is  annulled  for  all  purposes.  If  affirmed,  it  must  stand 
as  made.  In  neither  case,  has  the  district  court  any  authority  to  change 
or  modify  or  amend  the  judgment  or  order  or  to  grant  a  rehearing.8" 
On  an  appeal  in  a  bankruptcy  proceeding,  findings  of  fact  and  con- 
clusions of  law  will  not  ordinarily  be  stated  by  the  circuit  court  of  ap- 
peals, unless  notice  is  given  of  an  intended  appeal  to  the  Supreme  Court, 
or  unless  they  are  requested,  and  in  that  case  the  request  should  be 
made  at  the  time  of  the  argument.*" 

§  59.  Jurisdiction  of  Territorial  Supreme  Courts. — Appellate  ju- 
risdiction of  "controversies  arising  in  bankruptcy  proceedings"  is  con- 
ferred by  the  twenty-fourth  section  of  the  act  on  the  supreme  courts  of 
the  territories,  "from  the  courts  of  bankruptcy  from  which  they  have 
appellate  jurisdiction  in  other  cases."  The  following  section  gives  these 
courts  appellate  jurisdiction  in  three  specified  classes  of  cases,  which  are 
regarded  as  "proceedings"  in  bankruptcy  rather  than  "controversies"  in 
bankruptcy,  namely,  judgments  making  or  refusing  an  adjudication  of 
bankruptcy,  judgments  granting  or  refusing  a  discharge,  and  judgments 
allowing  or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over.*'* 
But  the  authority  to  "superintend  and  revise  in  matter  of  law  the  pro- 
ceedings of  the  several  inferior  courts  of  bankruptcy  within  their  juris- 
diction," given  by  section  24b  of  the  act,  is  explicitly  confined  to  "the 
several  circuit  courts  of  appeal."  The  supreme  courts  of  the  territories, 
therefore,  have  no  jurisdiction  of  these  special  proceedings  for  review 
on  petition  for  revision,***  but  they  must  be  brought  in  the  proper  cir- 
cuit court  of  appeals.  It  may  seem  a  curious  anomaly  that  appellate  ju- 
risdiction over  territorial  district  courts  should  thus  be  divided  be- 
tween a  federal  court  and  the  territorial  supreme  court.  But  the  United 
States  Supreme  Court  has  declared  that  the  law  must  be  taken  as  it  is 

ton    (C.   C.  A.)   266  Fed.   667,  46  Am.  633;    Lumpkin  t.  Foley  (C.  C.  A.)  204 

Bankr.  Rep.  80.  Fed.  372,  29  Am.  Bankr.  Hep.  673;    In 

"»  Brown  v.  Persons,  122  Fed.  212,  58  re  Martin  (G.  C.  A.)  201  Fed.  31,  29  Am. 

C.  C.  A.  658,  10  Am.  Bankr.  Rep.  416;  Bankr.  Rep.  157. 

Ex  parte  First  Nat.  Bank  of  Chicago,  ««  See  In  re  McCasland,  16  OkL  499, 

207  XT.  S.  61,  28  Sup.  Ot.  23,  52  L.  Ed.  85  Pac.  Ilia     An  appeal  does  not  He 

103,  19  Am.  Bankr.  Rep.  542.  from  a  Judgment  allowing  or  rejecting 

"•In  re  Lesalus  (C.  C.  A.)  181  Fed.  a  debt  or  claim  of  less  tban  five  bun- 

690,  25  Am.  Bankr.  Hep.  102:  Tn  re  I-en-  dred  dollars.    Ex  parte  Stumpff,  9  Okl. 

nox,  181  Fed.  428,  24  Am.  Bankr.  Rep.  639,  60  Fae.  96. 

922;    In  re  Hudson  River  Electric  Co.,  *«  Ex  parte  Stumpff,  9  Okl.  639,  60 

184  Fed.  970,  25  Am.  Bankr.  Rep.  873.  Pac.  96;  In  re  American  Copper  Co.,  11 

*«  Washington  v.  Toarney,  197  Fed.  Ariz.  36,  89  Pac.  516. 
307,  117  C.  O.  A,  53,  28  Am.  Bankr.  Rep. 


v  Google 


§    59  I^W  OF  BANKRUPTCY  148 

written,  and  that  there  is  *io  reason  for  thinking  that  it  does  not,  in  this 
particular,  express  the  real  intention  of  Congress.8*0  It  was  held,  in  the 
case  cited,  that  jurisdiction  to  "superintend  and  revise  in  matter  of  law" 
the  proceedings  in  bankruptcy  in  a  district  court  of  Oklahoma  (then  a 
territory)  was  vested  in  the  circuit  court  of  appeals  of  the  eighth 
circuit,  to  which  the  territory  had  been  judicially  assigned,  notwith- 
standing that  jurisdiction  on  appeal  or  writ  of  error  was  vested  in  the 
territorial  supreme  court.  But  the  circuit  courts  of  appeals  possess  this 
revisory  jurisdiction  only  over  the  inferior  courts  of  bankruptcy  "within 
their  jurisdiction,"  and  it  ii  held  that  this  phrase  is  meant  to  designate 
the  inferior  courts  which  were  within  their  respective  jurisdictions  at 
the  time  of  the  passage  of  the  bankruptcy  act.  For  this  reason,  the  cir- 
cuit court  of  appeals  of  the  eighth  circuit  holds  that  it  has  no  revisory 
jurisdiction  over  the  proceedings  of  the  courts  of  bankruptcy  in  the  In- 
dian Territory,  the  court  of  appeals  for  the  territory  alone  having  ap- 
pellate jurisdiction  over  such  courts  since  its  creation  three  years  be- 
fore the  enactment  of  the  bankruptcy  law.m 

»*•  Plymouth  Cordage  Co.  t.  Smith,  *«  In  re  Blair,  106  Fed.  662,  46  0.  C. 
194  U.  S.  311,  24  Sup.  Ct.  725,  48  L.  Ed.  A.  530,  5  Am.  ISaukr.  Hep.  793;  In  re 
992.  Crawford,  162  Fed.  199,  81  C.  C.  A.  416, 

18  Am.  Bankr.  Hep.  268. 
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CHAPTER  IV 


60.  Appointment  of  Referees.  ^ 

01.  Qualifications,  Oath,  and  Bona 

,  62.  Disqualification  by  Interest. 

63.  Removal  of  Referees. 

§  60.  Appointment  of  Referees. — The  office  of  "referee  in  bankrupt- 
cy," created  by  the  bankruptcy  act  of  1898,  corresponds  to  that  of  "reg- 
ister" under  the  act  of  1867.  The  present  statute  provides  that  the 
several  courts  of  bankruptcy,  within  their  respective  territorial  limits, 
shall  have  power  to  appoint  referees  in  bankruptcy,  each  for  a  term 
of  two  years.  Such  a  number  of  referees  are  required  to  be  appointed  as 
may  be  necessary  to  assist  in  expeditiously  transacting  the  bankruptcy 
business  pending  in  the  various  courts  of  bankruptcy ;  and  those  courts 
are  given  the  authority  to  designate,  and  from  time  to  time  change, 
the  limits  of  the  districts  of  referees,  so  that  each  county,  where  the 
services  of  a  referee  are  needed,  may  constitute  at  least  one  district.1 
Whenever  the  office  of  a  referee  is  vacant,  or  its  occupant  is  absent 
or  disqualified  to  act,  it  is  provided  that  the  judge  himself  may  act,  or 
he  may  appoint  another  referee,  or  designate  another  referee,  holding 
his  appointment  from  the  same  court,  to  fill  the  vacancy  temporarily. 
Under  this  provision  it  is  held  that,  when  the  referee  to  whom  a  case 
in  bankruptcy  would  regularly  be  referred  is  absent  or  disqualified, 
the  judge  may  appoint  a  special  referee  and  send  the  case  to  him;  and 
this  may  be  done  before  the  answer  of  the  alleged  bankrupt  is  filed,  and 
does  not  require  the  consent  or  approval  of  the  respondent  or  his  at- 
torney.* 

Appointment  to  office  is  ordinarily  an  executive  function,  rather  than 
legislative  or  judicial.  But  the  Constitution  authorizes  Congress  to  vest 
the  appointment  of  such  inferior  officers  as  they  think  proper  in  the 

i  Bankruptcy  Act  1898,  If  34, 37.  "The  convenience,  or  In  which  be  cannot  bold 
word  'county'  Includes  a  parish,  or  any  sessions  whenever  business  may  require 
other  equivalent  subdivision  of  a  state  them,  or  cannot  continue  them  at  Con- 
or territory  of  the  United  States."  Rev.  venient  Intervals;  nor  can  be  fulfill  the 
Stat.  l\  S.  i  2.  The  state  of  Louisiana  requirements  of  his  official  duty  as  to 
is  divided  Into  parishes.  The  District  any  county  in  which  the  books  and  pa- 
of  Columbia  might  be  considered  a  coun-  pore  of  bis  office  are  not  open  to  inspec- 
ty  within  the  meaning  of  this  act,  al-  tlon  at  the  local  seat  of  Justice.  In  re 
though  it  is  not  so  denominated  In  law.  Sherwood,  1  N.  B.  R.  344,  Fed,  Cas.  No. 
A  referee  In  bankruptcy,  it  has  been  held,  12,774. 

cannot  fulfill  tbe  duties  of  bis  appoint-  *  Bankruptcy  Act  1808,  9  48;  Bray  v. 

ment  for  any  county  in  which  tbe  bust-  Cobb,  91  Fed.  102, 1  Am.  Bankx.  Rep.  153. 
ness  In  bankruptcy  must  wait  upon  his 
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courts  of  law.  (Art  2,  section  2.)  This  is  held  to  justify  the  provision 
of  the  bankruptcy  act  which  delegates  to  the  several  courts  of  bank- 
ruptcy the  appointment  of  the  necessary  referees.*  Where  there  are 
two  district  judges  for  the  same  federal  judicial  district,  both  authorized 
to  hold  the  district  .court  and  sit  in  bankruptcy  cases,  either  one  of 
them,  holding  the  court  at  the  time,  has  power  to  appoint  or  remove  a 
referee  in  bankruptcy,  and  such  action  does  not  require  trie  concurrence 
of  the  two  judges.4  While  probably  the  action  of  a  district  court  in 
appointing  a  referee  in  bankruptcy  may  be  subject  to  review  by  the 
circuit  court  of  appeals  on  petition  to  revise,  yet  the  latter  court  will 
not  in  any  way  attempt  to  control  the  discretion  of  the  district  court  in 
making  an  appointment  to  an  office  so  intimately  connected  with  its 
own  functions,  and  where  the  qualifications  of  the  nominee  are  so  pe- 
culiarly within  its  own  knowledge.8 

§  61.  Qualifications,  Oath,  and  Bond. — The  thirty-fifth  section  of 
the  bankruptcy  act  provides  that  "individuals  shall  not  be  eligible  to 
appointment  as  referees  unless  they  are  respectively  (1)  competent  to 
perform  the  duties  of  that  office ;  (2)  not  holding  any  office  of  profit 
or  emolument  under  the  laws  of  the  United  States  or  of  any  state  other 
than  commissioners  of  deeds,  justices  of  the  peace,  masters  in  chancery, 
or  notaries  public;"  (3)  not  related  by  consanguinity  or  affinity,  with- 
in the  third  degree  as  determined  by  the  common  law,  to  any  of  the 
judges  of  the  courts  of  bankruptcy  or  circuit  courts  of  the  United  States, 


s  Birch  v.  Steele,  166  Fed.  577,  01  C. 
O.  A.  415,  21  Am.  Bankr.  Rep.  539. 

*  Birch  v.  Steele,  165  Fed.  577,  91  C. 
C.  A.  415,  21  Am.  Bankr.  Hep.  539.  And 
see  In  re  Steele,  161  Fed.  886,  20  Am. 
Bankr.  Rep.  446;  In  re  Steele,  156  Fed. 
853,  19  Am.  Bankr.  Rep.  671 ;  Ex  parte 
Steele,  162  Fed.  694,  20  Am.  Bttnkr.  Rep. 
575. 

b  Birch  v.  Steele,  165  Fed.  577,  91  0. 
C.  A.  415,  21  Am.  Bankr.  Rep.  539. 

•  The  term  "office  of  profit"  is  frequent- 
ly used  to  designate  offices  otherwise 
known  as  "lucrative"  offices.  It  de- 
scribes an  office  to  which  salary,  com 
pensarJoti,  or  fees  are  attached,  and  the 
amount  of  the  salary  or  compensation  is 
not  material.  Baker  v.  Board  of  Crook 
County  Com'rs,  9  Wyo.  51,  59  Pac.  797l 
"Emolument"  is  denned  by  Webster  as 
the  profit  arising;  from  office  or  employ- 
ment; that  which  Is  received  as  a  com- 
pensation for  services  or  which  Is  an- 
nexed to  the  possession  of  an  office  as 
salary,  fees,  and  perquisites ;  advantage ; 


gain,  public  or  private."  This  definition 
is  adopted  in  Apple  v.  Crawford  Co.,  105 
Pa.  St.  300,  61  Am.  Rep.  205.  The  office 
of  postmaster  Is  an  office  both  of  profit 
and  trust  under  the  authority  of  Con- 
gress. McGregor  v.  Raich,  14  Vt  434,  30 
Am,  Dec.  231 ;  Folte  v.  Kerlln,  105  Ind. 
221,  4  N.  E.  439,  5  N.  E.  672,  55  Am.  Rep. 
197.  A  member  of  the  state  legislature 
holds  an  office  of  profit  as  well  as  of  hon- 
or. State  v.  Vfllle,  41  Mo.  29.  The  offices 
of  county  recorder  and  county  commis- 
sioner are  lucrative  offices  within  the 
meaning  of  the  state  constitution.  Dall- 
ey  v.  State,  8  Blackf.  (Ind.)  329.  So  Is 
the  office  of  inspector  of  customs.  Craw- 
ford v.  Dunbar,  52  Cal.  36.  So  Is  the  Of- 
fice of  surveyor  general.  People  v. 
Whitman,  10  Cnl.  38.  An  officer  of  the 
United  States  army  on  the  retired  list 
holds  an  office  of  "trust  or  profit"  under 
the  United  States.  State  v.  De  Gress.  53 
Tex.  387.  And  Bee  In  re  Corliss,  11  R.  I. 
638,  23  Am.  Rep.  538. 
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or  of  the  justices  or  judges  of  the  appellate  courts  of  the  districts  where- 
in they  may  be,  appointed ; '  and  (4)  residents  of,  or  having  their  offices 
in,  the  territorial  districts  for  which  they  are  to  be  appointed."  It  will 
be  observed  that  the  act  does  not  require  that  a  referee  in  bankruptcy- 
should  be  an  attorney  at  law,  but  only  that  he  should  be  "competent" 
to  perform  the  duties  of  the  office;  and  probably  this  word  is  to  be 
taken  in  a  popular  sense,  and  as  involving  a  certain  degree  of  intelli- 
gence and  familiarity  with  affairs.  But  the  duties  of  a  referee,  though 
partly  clerical,  and  requiring  a  measurable  degree  of  knowledge  of 
book-keeping,  accounts,  and  other  business  details,  are,  in  their  most 
important  aspect,  quasi-judicial.  Difficult  questions  of  law  often  come 
before  them  for  solution,  and  though  their  determinations  are  subject 
to  review  by  the  court,  the  expeditious  administration  of  estates  in 
bankruptcy  demands  that  referees  should  be  men  of  legal  training  and 
experience.' 

Referees  in  bankruptcy  are  required  by  law  to  take  the  same  oath 
of  office  as  that  prescribed  for  judges  of  the  United  States  courts,  be- 
fore proceeding  to  perform  the  duties  of  their  office."    The  referee  must 


*  Consanguinity  la  tbe  relationship  be- 
tween persons  who  are  descended  from 
the  same  stock  or  common  ancestor.  Tbe 
method  of  dPtermlnlng  degrees  of  rela- 
tionship by  the  common  law  Is  the  same 
as  thiit  prevailing  in  tbe  canon  law,  and 
ts  as  follows:  To  begin  at  tbe  common 
ancestor  and  reckon  downward,  one  de- 
gree for  each  person,  until  tbe  compu- 
tation reaches  that  one  of  the  two  per- 
sons whose  relationship  Is  to  be  deter- 
mined who  Is  tbe  more  remote  from  the 
common  ancestor,  or  until  they  are  both 
reached  If  they  are  equally  distant  from 
that  ancestor;  and  the  number  of  de- 
grees thus  reckoned  will  be  the  degree 
in  which  they  are  related.  2  Bl.  Comm. 
206.  According  to  this  method  of  com- 
putation, first  cousins  are  related  in  the 
second  degree,  and  second  cousins  in  the 
third  degree.  The  other  method  of  com- 
putation is  that  of  the  civil  (Roman; 
law,  which  is  to  count  upward,  from  ei- 
ther of  the  persons  related,  to  the  com- 
mon stock,  and  then  downward  to  the 
other,  reckoning  a  degree  for  each  per- 
son both  ascending  and  descending.  In 
other  words,  the  canon  or  common-law 
rule  takes  tbe  Dumber  of  degrees  In  the 
longest  line;  the  civil  law,  tbe  sum  of 
the  degrees  in  both  lines.  "Affinity" 
means  the  relationship  or  connection 
which  arises  from  a  marriage,  between 


the  husband  and  the  blood  relations  of 
the  wife,  and  between  the  wife  and  the 
blood  relations  of  the  husband.  Its  de- 
grees are  reckoned  in  the  same  way  as 
degrees  of  consanguinity.  In  this  con- 
nection, see  also  Federal  Judicial  Code 
1911,  j  67,  providing  that  "no  person 
shall  be  appointed  to  or  employed  in  any 
office  or  duty  In  any  court  who  is  re- 
lated by  affinity  or  consanguinity  within 
the  degree  of  first  cousin  to  the  Judge  of 
such  court." 

"'It  appears  that  there  Is  nothing  hi 
the  statute  to  prevent  a  woman  from 
being  appointed  a  referee  In  bankruptcy, 
if  tbe  requirements  as  to  competence, 
residence,  relationship  to  the  judges,  and 
the  holding  of  other  offices  are  met. 
Since  women  who  are  otherwise  qualified 
may  now  be  admitted  to  practice  as  at- 
torneys before  the  Supreme  Court  of  the 
United  States  (Federal  Judicial  Code 
1011,  |  255),  there  is  apparently  no  rea- 
son why  they  might  not  hold  the  office  In 
question. 

■  Bankruptcy  Act  1898,  f  36.  This 
oath  is  as  follows:  "I  do  solemnly 
swear  (or  affirm)  that  I  will  administer 
justice  without  resj>ect  to  persons,  and 
do  equal  right  to  the  poor  and  to  the 
rich,  and  that  I  will  faithfully  and  Im- 
partially discharge  and  perform  all  the 
duties   incumbent  on  me  as  referee    in 
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also  qualify  by  entering  into  a  bond  to  the  United  States,  in  such  sum 
as  shall  be  fixed  by  the  court,  but  not  exceeding  $5,000,  with  such  sure- 
ties as  the  court  shall  approve,  conditioned  for  the  faithful  performance 
bf  his  official  duties.10  There  must  be  at  least  two  sureties  upon  the 
bond,  and  the  court  shall  require  evidence  as  to  the  actual  value  of 
their  property,  which,  over  and  above  their  liabilities  ami  exemptions, 
must  at  least  equal  the  amount  of  the  bond;  but  bonding  or  surety 
companies  may  be  accepted  as  sureties  by  the  court.  The  bond  is  to 
be  filed  of  record  in  the  office  of  the  clerk  of  the  court  and  may  be  sued 
on  in  the  name  of  the  United  States  for  the  use  of  any  person  injured 
by  a  breach  of  its  condition;  but  suit  on  such  bond  shall  not.be 
brought  subsequent  to  two  years  after  the  alleged  breach  of  condition.11 
The  court  is  to  fix  the  time  within  which  the  referee  must  qualify  by 
executing  his  bond,  and  it  is  provided  that  if  any  referee  shall  fail  to  give 
the  bond  within  the  time  limited,  he  shall  be  deemed  to  have  declined 
his  appointment,  and  such  failure  shall  create  a  vacancy  in  the  office." 

§  62.  Disqualification  by  Interest — If  the  referee  to  whom  a  case 
would  ordinarily  be  referred  is  "disqualified  to  act,"  the  judge  may  him- 
self act,  or  appoint  another  referee,  or  send  the  cause  to  another  referee 
holding  his  appointment  under  the  same  court."  The  statute  expressly 
declares  that  "referees  shall  not  act  in  cases  in  which  they  are  directly 
or  indirectly  interested,"  and  that  if  a  referee  knowingly  acts  in  such 
a  case,  it  shall  be  a  criminal  offense,  punishable  by  fine,  and  shall  also 
vacate  his  office."  The  object  of  statutory  provisions  disqualifying  ju- 
dicial officers  from  acting  in  causes  in  which  they  are  interested  is  to 
secure  the  utmost  fairness  and  impartiality,  and  hence  they  ought  to 
be  construed  liberally  to  effect  that  object,  and  any  doubt  as  to  the 
qualification  of  the  officer  in  a  particular  case  should  be  resolved  against 
his  right  to  sit."  But  the  interest  which  disqualifies  a  judicial  officer 
"is  not  the  kind  of  interest  which  one  feels  in  public  proceedings  or 
public  measures.  It  must  be  a  pecuniary  or  property  interest,  or  one 
affecting  his  individual  rights,  and  the  liability  or  pecuniary  gain  or 
relief  to  the  judge  must  occur  upon  the  event  of  the  suit,  not  result 

bankruptcy,  according  to  the  l>est  of  my  form  all  the  duties  pertaining  to  the  of- 

abllities  and  understanding,  agreeably  to  flee  of  referee  in  bankruptcy."    Official 

the  Constitution  and  laws  of  the  United  Form  No.  17. 

States."    Official  Forms  In  Bankruptcy,  "  Bankruptcy  Act  1898,  f  50. 

No.  lfi;  Rev.  Stat.  D.  S.  jj  712.     As  to  "Bankruptcy  Act  1898,  |  50k. 

who  may  administer  this  oath,  see  Bank-  it  Bankruptcy  Act  1S98,  f  43. 

ruptcy  Act  189fi,  S  20.  14  Bankruptcy  Act  1S98,  f  39,  clause 

i«  The  condition  of  the  bond  of  a  ret-  b;  £  2i>.  clause  1. 
pree  in  bankruptcy  Is  tills:  that  he  shall  "  Dodd  V.  Northrop,  37  Conn.  216. 

"well  and  faithfully  discharge  and  per- 
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remotely,  in  the  future,  from  the  general  operation  of  laws  and  govern- 
ment upon  the  status  fixed  by  the  decision."  n  The  statutory  restric- 
tion as  to  referees  acting  in  cases  in  which  they  are  interested  does  not 
apply  to  the  interest  of  a  referee  by  way  of  commissions  on  sums  paid 
to  creditors  as  dividends.  This  is  a  necessary  interpretation  of  the 
law,  since  a  contrary  construction  would  disqualify  referees  from  acting 
in  any  cases  at  all,  and  would  in  fact  abolish  the  office  and  put  an  end 
to  all  procedure  under  the  present  machinery  of  the  act."  It  has  also 
been  decided  that  a  referee  is  not  disqualified  by  interest  from  acting 
in  a  particular  case  because  he  is  a  debtor  to  the  bankrupt.  The  in- 
terest which  will  disqualify  is  an  interest  either  in  the  proceedings  in 
bankruptcy  or  in  the  estate  of  the  bankrupt ;  and  the  bankrupt's  debtor 
cannot  be  said  to  be  "interested"  in  this  way,  since  his  liability  is  not 
increased,  diminished,  or  in  any  way  changed  by  the  proceedings.  At 
the  same  time  it  is  said  that  the  judge,  on  being  apprised  of  the  fact  that 
the  referee  is  a  debtor  of  the  bankrupt,  may,  in  his  discretion,  revoke 
the  order  of  reference  and  send  the  case  to  another  referee." 

§  63.  Removal  of  Referees. — It  is  provided  in  the  law,  that  a  court 
of  bankruptcy  may,  in  its  discretion,  remove  from  office  the  referees 
holding  their  appointment  under  such  court,  "because  their  services  are 
not  needed  or  for  other  cause."  *■  No  case  is  found  in  the  reports  in 
which  a  referee  or  register  in  bankruptcy  was  removed  froth  office  for 
causes  affecting  his  character  or  competency,  though  in  one  case  there 
is  an  intimation  that  a  register  who  is  habitually  careless  and  negligent 
should  be  removed,  and  that  if  he  makes  a  practice  of  signing  and  fur- 
nishing in  blank  certificates  or  other  papers  which  are  required  to  be 
issued  by  him  in  his  official  capacity,  it  will  be  cause  for  his  removal." 
Although  the  power  of  removal  given  to  the  judge  in  the  language 
quoted  above  is  discretionary  and  almost  unlimited,  and  although  the 
authority  and  control  which  a  court  possesses  over  its  own  officers  may 
be  exercised  summarily,  yet,  on  general  principles  of  law  and  justice, 
an  order  removing  a  referee  for  "other  cause"  than  his  superfluity 
should  not  be  entered  without  due  notice  to  him  nor  without  according 
him  a  full  and  fair  opportunity  to  defend  or  exculpate  himself.    Still  the 

»•  Foreman  v.  Town  of  Mnrianna,  43  Diego,  126  Cal.  303,  58  Pac.  700,  59  Pac. 

Ark.  324.    And  see  Sjoberg  v.  Nordln,  26  209;  Bennett  v.  State,  4  Tex.  App.  72. 

Minn.  501.  5  N.  W.  677;  Ellis  v.  Smith,  »In  re  Abbey  Press,  134  Fed.  51,  67 

42  Ala.  349;  Pearee  v.  Atwood,  13  Mass.  C.  C.  A.  161,  13  Am.  Bankr.  Rep.  11. 

324;  State  v.  Sutton,  74  Vt.  12,  52  Atl.  is  Bray  v.  Cobb,  91  Fed.  162,  1  Am. 

116;  Taylor  v.  Williams,  26  Tex.  683:  Bankr.  Rep.  153. 

City  of  Austin  v.  Nalle,  85  Tex.  520,  22  i»  Bankruptcy  Act  1898,  I  34. 

S  W.  668,  960;  Higgfns  v.  City  of  San  »<•  In  re  Jaycox,  7  N.  B.  R,  303,  Fed. 
Cas.  No.  7,240. 
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discretion  of  the  district  court  in  this  particular  will  not  be  reviewed 
or  controlled  by  the  circuit  court  of  appeals.  In  one  case  in  which  such 
relief  was  sought,  it  was  said :  "We  find  neither  in  the  statute  nor  in 
the  adjudged  cases  any  authority  conferred  on  this  court  to  control  the 
court  of  bankruptcy,  on  the  facts  alleged  in  the  petition,  in  the  exercise 
of  its  discretion  in  making  the  order  of  removal.  Congress,  exercising 
an  authority  conferred  by  the  constitution,  has  vested  the  power  to 
appoint  referees  exclusively  in  the  courts  of  bankruptcy,  and,  when 
appointed,  the  referee  holds  the  office  at  the  discretion  of  the  court  that 
appointed  him.  It  follows,  we  think,  that  this  court  can  have  no  con- 
trol over  the  appointment  or  removal,  nor  can  it  make  inquiry  into  the 
grounds  of  removal."*1 

ii  Birch  t.  Steele,  166  Fed.  677,  687,     SICCA.  416,  21  Am.  Bankr.  Rep.  539. 
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CHAPTER  V 

POWERS  AND  DUTIES  OF  REFBB.BES 
Bee. 

64.     Reference  and  Transfer  of  Causes. 
66.    Jurisdiction  and  Powers  of  Referees. 

66.  Specific  Powers  and  Authorities  of  Referees. 

67.  Same;  Surrender  or  Reclamation  of  Property. 

68.  Same ;  Grant  of  Injunction. 

69.  Same ;  Appointment  of  Receiver. 

70.  Duties  of  Referees. 

71.  Proceedings  Before  Referees. 

72.  Same ;  Taking  and  Preservation  of  Evidence. 

73.  Same;  Review  and  Reopening  of  Case. 

74.  Certifying  Questions  for  Review  by  Judge, 

75.  Review  of  Proceedings  by  Judge. 

76.  Same ;  Effect  of  Referee's  Findings  of  Fact 

77.  Records  and  Accounts  of  Referees. 

78.  Contempts  Before  Referees. 

§  64.  Reference  and  Transfer  of  Causes.- -The  jurisdiction  of  a 
referee  in  bankruptcy  over  a  particular  case  is  founded  upon  the  order 
by  which  the  case  is  referred  to  him.  This  order  is  to  be  made,  in  some 
cases,  by  the  clerk  of  the  court;  in  others,  by  the  judge.  The  act  pro- 
vides, in  the  case  of  a  petition  in  involuntary  bankruptcy,  that  "if  the 
judge  is  absent  from  the  district,  or  the  division  of  the  district,  in  which 
the  petition  is  pending,  on  the  next  day  after  the  last  day  on  which  plead- 
ings may  be  filed,  and  none  have  been  filed  by  the  bankrupt  or  any  of 
his  creditors,  the  clerk  shall  forthwith  refer  the  case  to  the  referee."  * 
And  when  a  petition  in  voluntary  bankruptcy  is  filed,  if  the  judge  is 
absent  from  the  district  or  division  "at  the  time  of  the  filing,"  the  clerk 
shall  forthwith  refer  the  case  to  the  referee.*  When  a  petition  is  thus 
referred  by  the  clerk,  another  part  of  the  act  confers  upon  the  referee 
authority  and  jurisdiction  to  "make  the  adjudication  or  dismiss  the 
petition,"  although  in  this  respect  his  action  is  subject  to  review  by  the 
judge.8     It  has  been  ruled,  under  the  present  bankruptcy  act,  that  the 

i  Bankruptcy  Act  1868,  |  18,  clause  f.  the  Judge.    Section  18  of  the  act  requires 

The  form  to  be  used  by  the  clerk  in  mak-  the  "Judge"  to  make  the  adjudication, 

lug  this  order  of  reference  is  Form  No.  unless    he  Is  absent  from  the   district 

IB.    It  Is  under  the  hand  of  the  clerk  This  duty  cannot  be  delegated  by  the 

and  the  seal  of  the  court.     See  In   re  Judge  to  the  referee,  if  the  former  is 

Murray,  96  Fed.  600,  S  Am.  Bankr.  Rep.  within  the  district;  for  the  specific  term 

601.  "Judge,"    used    in   this  connection,    Is 

*  Bankruptcy  Act  1898,  j  18,  clause  g.  plainly  defined  in  another  part  of  the  act 

■  Bankruptcy  Act  1898,  |  38.    The  ref-  as  not  including  the  referee.    Section  1, 

eree  has  Jurisdiction  to  consider  a  peti-  clause  16.    See  In  re  De  Ford,  18  N.  B. 

Hon  and  make  an  adjudication  or  dls-  R.  451,  Fed.  Cas.  No.  3,741.    Also  it  is 

miss  the  petition  only  In  the  single  case  held  In  some  of  the  cases  that  the  ref- 

where  the  petition  has  been  thus  refer-  eree  cannot  act  at  all  on  a  petition  thus 

red  to  him  by  the  clerk  In  the  absence  of  sent  to  him  if  It  is  contested,  and  issues 
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authority  to  refer  a  petition  in  bankruptcy  to  the  referee,  in  the  absence 
of  the  judge,  has  not  been  conferred  upon  a  deputy  clerk  of  the  court, 
but  can  be  exercised  only  by  the  clerk  in  person.* 

If  the  judge  is  within  the  district,  the  case  will  take  the  more  usual 
course;  and  "after  a  person  has  been  adjudged  a  bankrupt,  the  judge 
may  cause  the  trustee  to  proceed  with  the  administration  of  the  estate, 
or  refer  it  generally  to  the  referee,  or  specially  with  only  limited  au- 
thority to  act  in  the  premises  or  to  consider  and  report  upon  specified  is- 
sues, or  to  any  referee  within  the  territorial  jurisdiction  of  the  court,  if 
the  convenience  of  parties  in  interest  will  be  served  thereby,  or  for  cause, 
or  if  the  bankrupt  does  not  do  business,  reside,  or  have  his  domicile  in 
the  district."8 

This  section  of  the  act,  it  is  held,  does  not  permit  of  a  reference  of 
the  case  to  a  referee  until  after  an  adjudication  has  been  made.*  That 
is,  if  the  judge  is  present  in  the  district,  it  is  his  duty  to  hear  the  petition 
and  make  the  adjudication  or  dismiss  the  petition,  as  the  case  may  be, 
and  it  is  only  after  an  adjudication  that  the  case  can  be  sent  to  a  referee. 
But  the  judge  may  then  exercise  his  discretion  as  to  which  of  the  ref- 
erees within  his  jurisdiction  shall  be  placed  in  charge  of  the  case,'  sup- 
posing none  of  them  to  be  personally  disqualified,  and  in  so  doing  he 
should  consider  what  will  best  subserve  the  convenience  of  the  parties 


are  raised  by  the  bankrupt  or  any  of  the 
creditors  on  the  facts  stated,  but  be  must 
certify  the  ease  to  the  Judge.  In  re  h. 
Humbert  Co.,  100  Fed.  439,  4  Am.  Bankr. 
Rep.  76;  In  re  Murray,  06  Fed.  600,  3 
Am.  Bankr.  Rep.  601. 

<  Bray  v.  Cobb,  01  Fed.  102,  1  Am. 
Bankr.  Rep.  153.  The  clerk,  says  the 
court,  "has  no  Judicial  powers  In  bank- 
ruptcy, bat  is  a  ministerial  officer  sub- 
Ject  to  lie  orders  of  the  district  judge, 
and  a  deputy  clerk  is  not  mentioned  In 
the  act.  The  deputy's  authority  and 
power  are  confined  to  those  conferred  by 
Rev.  Stat,  f  558.  An  order  signed  by  the 
judge  and  attested  by  the  deputy  clerk 
with  the  seal  of  the  court  la  valid,  but 
Hlone  a  deputy  clerk  cannot  make  an  or- 
der of  reference  In  bankruptcy.  Wheth- 
er he  can  do  so  In  the  name  of  the  clerk, 
iiuiere?"  Notwithstanding  the  foregoing 
decision,  however,  it  seems  clear,  from 
the  terms  of  the  bankruptcy  act  itself, 
that  a  deputy  clerk  may  receive  the  pe- 
tition for  filing,  nnd  in  a  proper  case  re- 
fer it  to  the  referee.  This  is  shown  bi- 
section 1,  clause  20,  where  a  petition  Is 
defined   as  a   paper   filed  in  a   court  of 


bankruptcy  "or  with  the  clerk  or  deputy 
clerk,"  and  clause  18  of  the  same  section, 
which  provides  that  the  imposing  of  a 
duty  noon  any  officer  "shall  Include  any 
person  authorized  by  law  to  perform  the 
duties  of  such  officer."  And  see  Gilbert- 
son  v.  T'nlted  States,  168  Fed.  072,  94  O. 
C.  A.  158,  22  Am.  Bankr.  Rep.  32. 

■  Bankruptcy  Act  1S08,  5  22.  The. 
form  to  be  used  for  a  reference  after  ad- 
judication is  Form  No.  14. 

«  In  re  Back  Bay  Automobile  Co.,  168 
Fed.  670,  10  Am.  Bankr.  Rep.  835.  But 
see  In  re  Ruos,  164  Fed.  740,  21  Am. 
Bankr.  Rep.  257.  But  where  answers 
are  filed  to  a  petition  in  involuntary 
bankruptcy,  It  Is  proper  for  the  court  to 
refer  the  case  to  the  referee  (In  the  char- 
acter of  a  special  commissioner  or  mas- 
ter) to  take  and  return  the  evidence  and 
report  upon  the  questions  presented. 
Clark  v.  American  Mfg.  ifc  B.  Co.,  101 
Fed.  962,  42  C.  O.  A.  120,  4  Am.  Bankr. 
Rep.  851 ;  In  re  Lacov,  134  Fed.  237,  67 
O.  C.  A.  10,  13  Am.  Bankr.  Rep.  400. 
But  compare,  as  to  this  point,  In  re 
King.  179  Fed.  094.  103  C.  C.  A.  240,  24 
Am.  Bankr.  Rep.  606. 


v  Google 


157  POWERS  AND  DUTIES  OF  REFEREES  §    64 

interested  in  the  estate.'  But  this  section  refers  only  to  referees  ap- 
pointed within  the  district  where  the  case  is  pending,  and  the  court 
has  no  jurisdiction  to  refer  a  case,  for  any  purpose  whatever,  to  a  ref- 
eree appointed  and  residing  in  another  district.8  As  to  referring  a  case 
specially,  it  is  stated  to  be  the  general  practice,  when  petitions  are  pre- 
sented for  the  reclamation  of  property  by  or  from  a  trustee,  or  requiring 
■  the  determination  of  questions  respecting  assets  claimed  as  a  part  of 
the  bankrupt's  estate,  to  refer  them  to  a  special  master,  or  to  a  referee 
in  bankruptcy  acting  as  special  master,  to  take  the  testimony  and  report 
his  conclusions  of  fact  and  law  thereon.*  The  powers  of  a  special  ref- 
eree, appointed  on  the  petition  of  a  receiver  for  the  property  of  an  al- 
leged bankrupt  pending  a  hearing  on  the  petition,  with  authority  to  ex- 
amine the  bankrupt  and  other  witnesses  in  relation  to  the  property  and 
assets  of  the  bankrupt,  and  for  that  special  purpose,  with  a  view  to  dis- 
cover what  had  become  of  the  bankrupt's  property,  are  superseded  on 
the  making  of  an  adjudication  and  an  order  of  general  reference.1*  It 
should  further  be  observed  that,  according  to  the  provision  of  the  statute, 
"the  judge  may,  at  any  time,  for  the  convenience  of  parties  or  for  cause, 
transfer  a  case  from  one  referee  to  another."  " 

The  general  orders  in  bankruptcy  (No.  12)  provide  that  "the  order 
referring  a  case  to  a  referee  shall  name  a  day  upon  which  the  bankrupt 
shall  attend  before  the  referee;  and  from  that  day  the  bankrupt  shall 
be  subject  to  the  orders  of  the  court  in  all  matters  relating  to  his  bank- 
ruptcy. A  copy  of  the  order  shall  forthwith  be  sent  by  mail  to  the  ref- 
eree, or  be  delivered  to  him  personally  by  the  clerk  or  other  officer  of 
the  court.  And  thereafter  all  the  proceedings,  except  such  as  are  re- 
quired by  the  act  or  by  these  general  orders  to  be  had  before  the  judge, 
shall  be  had  before  the  referee."  The  fact  that  the  order  of  reference 
designates  a  day  "on"  which  the  bankrupt  shall  attend  before  the  referee 
does  not  prevent  that  officer  from  taking  proper  proceedings  when  the 
bankrupt  appears  within  a  reasonable  time  after  the  day  fixed.     His 

i  In  re  Western  Inv.  Co.,  170  Fed.  677,  « In    re    Schenectady    Engineering   & 

21   Am.  Bankr.   Rep.  367.     Where  the  Construction  Co.,  147  Fed.  868,  17  Am. 

place  of  business  of  a  bankrupt  arm,  Bankr.  Rep.  279. 

and  also  the  residence  of  one  of  its  mem-  » In  re  Tracy,  179  Fed.  366,  102  C.  C. 

bers,  were  In  one  of  tbe  counties  com-  A.  644,  24  Am.  Bankr.  Rep.  53ft;  In  re 

prised  within  the  federal  judicial  district  Thomas,  35  Fed.  337.    And  see  U.  S.  v. 

where  the  adjudication  was  made,  bnt  Ward,  257  Fed.  372,  168  C.  C.  A.  412,  43 

the  other  partners  resided  In  two  other  Am.  Bankr.  Hep.  711. 

counties  in  the  same  district,  It  was  held  ioIn  re  Ruos,  164  Fed.  74ft,  21  Am. 

to  be  within  the  discretion  of  the  court  Bankr.  Rep.  257. 

of  bankruptcy  to  send  the  case  to  the  u  Bankruptcy  Act  1888,  j  22. 
referee  in  either  one  of  the  three  coun- 
ties.   In  re  Watklnson,  205  Fed.  145, 123 
C.  C.  A.  377. 
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failure  to  appear  on  or  before  the  appointed  day  will  not  make  it  neces- 
sary to  obtain  a  new  order  of  reference.1* 

§  65.  Jurisdiction  and  Powers  of  Referees. — Referees  in  bankruptcy, 
although  they  are  not  strictly  speaking  "judges,"  are  by  no  means  merely 
ministerial  officers.  They  are  commissioners  or  aides  of  the  district 
court,  clothed  by  law  with  extensive  judicial  powers,  and  invested  with 
a  large  measure  of  judicial  discretion."  "Referees  are  important  offi- 
cers in  the  administration  of  the  bankrupt  law,  and  great  weight  should 
be  given  to  their  decisions.  *  *  *  Referees  are  not  only  judicial  of- 
ficers charged  with  the  performance  of  the  duties  prescribed  in  the  stat- 
ute, for  the  faithful  performance  of  which  they  take  and  subscribe  an 
official  oath,  but  are  also  required  to  give  bond  to  insure  the  observance 
of  the  oath.  This  is  an  unusual  requirement  of  a  quasi  judicial  officer."  " 
Under  the  act  of  1867,  the  jurisdiction  of  a  register  in  bankruptcy  (ex- 
cept as  to  administrative  details)  was  expressly  confined  to  such  matters 
and  cases  as  were  not  contested;  upon  the  raising  of  a  contested  issue 
of  law  or  fact  in  any  case  before  a  register,  he  was  required  to  adjourn 
it  into  the  court.18  No  such  distinction  is  made  by  the  present  statute; 
and,  as  will  more  fully  appear  in  the  following  sections,  the  jurisdiction 
of  a  referee  in  bankruptcy  extends  to  almost  every  matter  which  is  with- 
in the  power  of  the  court  itself,  save  in  a  few  specially  excepted  cases, 
and  subject  at  all  times  to  review  by  the  judge.1*  The  jurisdiction  of 
referees,  however,  is  territorially  restricted ;  for  the  same  section  of  the 
law  which  confers  it  provides  that  their  powers  shall  be  exercised  "with- 
in the  limits  of  their  districts  as  established  from  time  to  time."  "    This 

i*  In  re  Hatcher,  1  N.  B.  E.  390,  Fed.  Bank  of  North  Carolina,  19  N.  B.  R.  164, 
Gas.  No.  6,210.  But  If  tbe  petitioner  Fed.  Cas.  No.  896.  And  see  Rev.  Stat, 
does  not  appear  before  the  referee  at  tbe  U.  S.  H  499S,  5009. 
time  fixed  la  the  order,  or  within  a  rea-  ■•  When  a  District  Court  has  enter- 
sonable  time  thereafter,  excusing  his  de-  tabled  ancillary  proceedings  In  bank- 
lay,  the  petition  may  be  dismissed.    Id.  ruptcy,  a  referee  to  whom  the  matter  1b 

i*  But  the  Supreme  Court,  in  a  recent  referred  to  proceed  under  tbe  order  has 

decision,  has  rather  pointedly  called  at-  no  authority  to  determine  that  the  court 

tentlon  to  the  fact  that  the  referee  in  was   without  Jurisdiction  to  make  such 

bankruptcy  is  not  a  separate  court,  nor  order.    In  re  Flaberty  (D.  0.)  266  Fed. 

Is  he  endowed  with  any  Independent  ju-  741,  45  Am.  Bankr.  Rep.  638. 
dldal  authority,  but  Is  merely  an  officer         it  Bankruptcy  Act  1898,  J  38.    See  In 

of  the  court  of  bankruptcy,  with  no  pow-  re  Schenectady  Engineering  &  Construc- 

er  except  as  conferred  by  the  order  of  tion   Co.,  147  Fed.  868,  17  Am.    Bankr. 

reference.    Weidhorn  v.  Levy,  253  U.  S.  Hep.  279.    In  an  early  decision  by  a  ref- 

268,  40  Snp.  Ct.  534,  M  L.  Ed.  898,  45  eree  it  was  held  that  such  referee,  after 

Am.  Bankr.  Bep.  493.  adjudication,  has  jurisdiction  to  enjoin 

»«  In  re  Covington,  110  Fed.  143,  6  Am.  a  sale  of  tbe  bankrupt's  real  estate  on 

Bankr.  Rep.  373.  foreclosure   of   a  mortgage   in    a  state 

is  See  In  re  Gettleston,  1  N.  B.  R.  604,  court,  although  such  real  estate  la  Bit- 
Fed.  Cas.  No.  5,373;  In  re  Lanier,  2  N.  uated  In  another  county  than  that  for 
B.    R.  154,  Fed.  Cas.  No.  8,070:    In  re  which  the  referee  was  appointed,  pro- 
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is  a  different  matter  from  the  determination  of  jurisdiction  by  reference 
to  the  bankrupt's  domicile.  Ordinarily  a  case  will  be  sent  to  that  referee 
within  whose  district  the  bankrupt  lives,  but  the  judge  may  refer  the 
case  to  any  referee  within  the  territorial  jurisdiction  of  the  court,  if  the 
convenience  of  parties  in  interest  will  be  served  thereby,  or  for  other 
cause." 

§  66.     Specific  Powers  and  Authorities  of  Referees. — The  powers 

and  duties  of  referees  in  bankruptcy  are  prescribed  by  the  act,  and  still 
further  defined  by  the  general  orders  in  bankruptcy."  Speaking  gener- 
ally, it  may  be  said  that  a  referee  has  jurisdiction  and  authority,  in  the 
cases  referred  to  him,  and  within  the  limits  of  his  district,  and  subject  to 
a  review  by  the  judge,  of  all  matters  and  proceedings  in  bankruptcy  ex- 
cept, first,  an  adjudication  of  bankruptcy  or  other  final  action  upon  a  pe- 
tition when  the  judge  is  within  the  district; "  second,  the  determination 
of  questions  arising  out  of  an  application  for  a  discharge  or  for  the  con- 
firmation of  a  composition;  and  third,  certain  matters  which,  by  the 
terms  of  the  law,  are  confided  to  the  judge  alone.  The  statute,  it  should 
be  observed,  in  its  grants  of  authority  and  directions  as  to  detail,  some- 
times speaks  of  the  "court"  or  "court  of  bankruptcy,"  and  sometimes  of 


video*  It  Is  within  the  federal  judicial 
district  where  the  adjudication  was 
made  and  the  referee  appointed.  In  re 
Sabine,  1  Nat.  Bankr.  News,  45,  per  Ref- 
eree Hotchklss. 

i*  Bankruptcy  Act  1898, 1  22. 

i»  Bankruptcy  Act  1808,  I  38,  reading 
as  follows:  "Referees  respectively  are 
hereby  invested,  subject  always  to  a  re- 
view by  the  Judge,  within  the  limits  of 
their  districts  as  established  from  tune  to 
time,  with  jurisdiction  to  (1)  consider  all 
petitions  referred  to  them  by  the  clerks 
end  make  the  adjudications  or  dismiss 
the  petitions;  (2)  exercise  the  powers 
vested  in  courts  of  bankruptcy  for  the 
administering  of  oaths  to  and  the  exam- 
ination of  persons  as  witnesses  and  for 
requiring  the  production  of  documents 
in  proceedings  before  them,  except  the 
power  of  commitment ;  (3)  exercise  the 
powers  of  the  Judge  for  the  taking  pos- 
session and  releasing  the  property  of  the 
bankrupt  in  the  event  of  the  Issuance  by 
the  clerk  of  a  certificate  showing  the 
absence  of  a  judge-  from  the  Judicial 
district,  or  the  division  of  the  district, 
or  his  sickness,  or  Inability  to  act;  (4) 
perform  such  part  of  the  duties,  except  as 
to  questions  arising  out  of  the  applies* 


Hon  of  bankrupts  for  compositions  or  dis- 
charges, as  are  by  this  act  conferred  on 
courts  of  bankruptcy  and  as  shall  be 
prescribed  by  rules  or  orders  of  the 
courts  of  bankruptcy  of  their  respective 
districts,  except  as  herein  otherwise  pro- 
vided; mid  (5)  upon  the  application  of 
the  trustee  during  the  examination  of 
the  bankrupts,  or  other  proceedings, 
authorize  the  employment  of  stenogra- 
phers at  the  expense  of  the  estates  at  a 
compensation  not  to  exceed  ten  cents  per 
folio  for  reporting  and  transcribing  the 
proceedings."  As  to  the  authority  of  a 
referee  to  administer  oaths,  see  also  f 
20.  And  see  In  re  Dean,  2  N.  B.  R.  89, 
Fed.  Cas.  No.  3,700.  In  regard  to  requir- 
ing the  production  of  documents  in  cases 
before  them,  another  part  of  the  act 
provides  that  the  term  "document"  shall 
Include  any  book,  deed,  or  instrument  In 
writing.  |  1,  cl.  13.  General  Order  No. 
12  provides  that,  after  the  reference  of 
the  case,  "alt  the  proceedings,  except 
such  as  are  required  by  the  act  or  by 
these  general  orders  to  be  before  the 
judge,  shall  be  bad  before  the  referee." 
so  See  Bankruptcy  Act  1898,  U  18,  38. 
And  see  In  re  De  Ford,  18  N.  B.  R.  454, 
Fed.  Cas.  No.  3,744. 
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the  "judge."  And  it  is  provided  (section  1,  clause  7)  that  the  former 
term  "may"  include  the  referee,  but  that  the  word  "judge"  shall  not  in- 
clude the  referee.  From  the  general  policy  of  the  act,  and  from  its  inter- 
pretation by  the  Supreme  Court  in  the  general  orders,  it  is  evident  that 
the  word  "court"  must  be  held  to  include  the  referee  in  every  case  where 
it  occurs,  unless  the  context  plainly  shows  that  only  the  judge  is  meant, 
The  following  are  the  principal  occurrences  of  the  word  "court"  and 
the  word  "judge"  in  the  act,  which  are  significant  in  this  connection: 

Section  3e  provides  that  the  bond  to  be  given  upon  the  seizure  of 
the  bankrupt's  property  before  adjudication  shall  be  approved  by  "the 
court  or  a  judge  thereof."  But  section  69,  which  is  in  pari  materia  with 
this  clause,  directs  that  a  warrant  to  the  marshal  to  seize  the  bankrupt's 
property  may  be  issued  by  a  "judge"  only;  and  section  38  permits  the 
referee  to  exercise  the  powers  of  the  judge  in  this  matter  only  upon  a 
certificate  from  the  clerk  showing  that  the  judge  is  absent,  ill,  or  unable 
to  act. 

Section  7  provides  that  the  bankrupt  shall  attend  the  first  meeting  of 
his  creditors,  if  directed  by  "the  court  or  a  judge  thereof"  to  do  so,  and 
that  he  shall  then,  and  at  such  other  times  as  "the  court"  shall  order, 
submit  to  an  examination.  That  an  order  for  the  examination  of  the 
bankrupt  may  be  made  by  the  referee  appears  from  Form  No.  28. 

Section  9  provides  for  the  arrest  and  detention  of  a  bankrupt  who 
is  about  to  leave  the  district.  The  warrant  for  that  purpose  may  be  is- 
sued only  by  the  "judge",  not  including  the  referee.  But  apparently  an 
order  to  the  marshal  to  keep  the  bankrupt  in  custody  after  his  arrest 
upon  such  warrant  and  after  a  hearing,  may  be  made  either  by  the 
judge  or  the  referee.  And,  on  the  other  hand,  by  General  Order  No.  12, 
the  bankrupt  "may  receive  from  the  referee  a  protection  against  arrest, 
to  continue  until  the  final  adjudication  on  his  application  for  a  dis- 
charge, unless  suspended  or  vacated  by  order  of  the  court." 

Section  11  provides  that  "the  court"  may  order  a  trustee  in  bankrupt- 
cy to  defend  pending  suits  against  the  bankrupt  or  to  prosecute  suits 
commenced  by  him.  Such  orders  may  clearly  be  made  by  the  referee." 
But  applications  for  "an  injunction  to  stay  proceedings  of  a  court  or 
officer  of  the  United  States  or  of  a  state  shall  be  heard  and  decided  by 
the  judge;  but  he  may  refer  such  an  application,  or  any  specified  issue 
arising  thereon,  to  the  referee  to  ascertain  and  report  the  facts."  Gen- 
eral Order  No.  12. 

"The  referee,  in  case  there  is  delay  propriety  of  making  progress,  and  in- 

in  winding  up  the  estate  in  bankruptcy,  dlcate   what   steps    the    trustee   should 

may  properly  Lmjuire  why  a  settlement  take.    In  re  Bank  of  North  Carolina,  19 

has    not   been    made,   and   suggest    the  N.  B.  II.  164,  Fed.  Cas.  No.  896. 
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By  sections  12-15  jurisdiction  to  confirm  or  reject  a  composition, 
and  to  set  it  aside  after  confirmation,  and  to  grant  or  refuse,  or  revoke, 
a  discharge  is  vested  in  the  judge  alone.  But  he  may  refer  an  applica- 
tion for  a  discharge  or  for  the  confirmation  of  a  composition,  or  any 
specified  issue  arising  thereon,  to  the  referee  to  ascertain  and  report  the 
facts.    General  Order  No.  12." 

Power  to  make  the  initiatory  process  in  a  proceeding  in  bankruptcy 
returnable  later  than  fifteen  days  from  its  issue  is  given  to  the  "judge," 
(section  18),  for  the  obvious  reason  that  the  jurisdiction  of  the  referee 
does  not  attach  (except  in  the  case  where  a  petition  is  referred  to  him 
by  the  clerk  in  the  judge's  absence)  until  after  adjudication. 

By  section  21,  power  to  order  persons  other  than  the  bankrupt  to  ap- 
pear and  be  examined  is  vested  in  the  "court  of  bankruptcy."  The  ref- 
eree may  clearly  authorize  the  issuance  of  a  summons  to  a  witness 
(Form  No.  30),  and  he  is  specially  invested  with  power  to  examine  the 
witness  and  require  the  production  of  documents;  but  has  no  authority 
to  commit  persons  for  disobedience  to  such  process.    Section  38. 

Sections  26  and  27  provide  that  the  trustee,  in  the  course  of  settle- 
ment of  the  estate,  may  submit  any  controversy  to  arbitration  pursuant 
to  the  direction  of  the  "court,"  and  may  compromise  any  controversy 
with  the  approval  of  "the  court,"  Undoubtedly  the  term  must  here  be 
taken  as  including  the  referee. 

As  to  the  appointment  of  a  trustee  in  bankruptcy  by  the  "court" 
when  the  creditors  fail  to  make  an  appointment,  the  approval  of  a  trus- 
tee's bond,  and  the  power  to  order  that  no  trustee  be  appointed  (in  the 
case  provided  for  in  General  Order  No.  15),  the  forms  promulgated  by 
the  Supreme  Court  show  that  these  are  all  matters  within  the  jurisdic- 
tion of  the  referee,  though  of  course  his  action  is  subject  to  review  by 
the  judge.  The  same  remark  applies  to  the  order  allowing  the  final 
account  of  a  trustee  and  discharging  him,  and  to  the  order  for  the  ap- 
pointment of  a  new  trustee  upon  the  death,  removal,  or  resignation  of 
the  former  one."  But  an  order  for  the  removal  of  a  trustee  for  cause 
can  be  made  by  the  judge  only.** 

Meetings  of  creditors  are  to  be  called  by  the  "court.""  This  plain- 
ly includes  the  referee. 

»  The  referee  has  power  to  make  an  »*  Forms  23,  26,  27,  51,  and  56. 

order  requiring  the  trustee  to  give  the  "  General  Order  No.  13;  Form  No.  54. 

bankrupt  a  certificate  of  the  names  and  "  Bankruptcy  Act  1898,  5  55 ;  General 

addresses    of   the   creditors   who   have  Order  No.  25.    The  referee  has  authority 

prored  their  claims,  to  enable  him  to  ap-  to  order  notice  to  creditors  of  a  meeting 

My  for  bis  discharge.     In  re  Blaisdell,  to  authorize  the  trustee  to  oppose  the 

5  Ben.  420,  8  N.  B.  R.  78,  Fed.  Cas.  No.  bankrupt's  application  for  discharge.    In 

M88.  re  Hockman,  205  Fed.  330. 
Blk.Bkb.(3d  Ed,)— 11 
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By  section  57  of  the  act  it  is  provided  that  claims  of  creditors  which 
have  been  duly  proven  may  be  allowed  by  the  "court;"  that  thereafter 
the  "court"  may  allow  the  withdrawal  of  the  instrument  on  which  the 
debt  is  founded ;  that  the  consideration  of  the  allowance  of  a  claim  may 
be  continued  by  the  "court"  for  cause  upon  its  own  motion,  and  that 
the  claims  which  have  been  allowed  may  be  reconsidered  for  cause,  and 
reallowed,  reduced  in  amount,  or  expunged.  In  all  these  matters,  the 
referee  may  be,  and  primarily  is,  the  court." 

By  the  express  terms  of  the  statute,  dividends  are  to  be  declared  by 
the  referee  (section  39),  but  by  a  later  section,  if  they  are  to  be  declared 
oftener  or  in  smaller  portions  than  the  act  directs,  power  to  do  this  is 
given  to  the  "judge"  only.    Section  65b. 

Orders  empowering  the  trustee  to  sell  real  estate  at  auction,  to  re- 
deem property  of  the  bankrupt  from  liens  upon  it,  to  sell  the  property 
subject  to  such  liens,  to  dispose  of  property  at  private  sale,  or  to  sell 
perishable  property  immediately,  are  to  be  made  by  the  referee.*1 

It  may  be  added  that,  by  the  twentieth  section  of  the  act,  referees 
have  authority  to  administer  all  oaths  required  by  the  statute,  except  in 
the  case  of  a  hearing  in  court ;  and  they  may  therefore  administer  the 
oath  to  witnesses  appearing  for  examination  or  in  any  hearing  before 
them.**  In  the  case  where  a  petition  in  involuntary  bankruptcy  is  sent 
to  a  referee  by  the  clerk  of  the  court  on  account  of  the  absence  of  the 
judge,  the  referee  may  either  make  an  adjudication  or,  if  the  facts  do 
not  warrant  it,  may  dismiss  the  petition.  But  this  is  the  only  instance 
in  which  he  has  power  to  take  the  latter  course.  He  has  no  authority 
to  dismiss  the  bankruptcy  proceeding  generally,  or  any  particular  mat- 
ter in  bankruptcy  referred  to  him,  after  the  adjudication.**  It  is  also 
within  the  jurisdiction  and  the  discretion  of  a  referee  in  bankruptcy  to 
order  amendments  to  be  made  in  the  petition  and  schedules  of  a  volun- 
tary bankrupt  referred  to  him,  in  particulars  as  to  which  he  finds  them 
defective  or  insufficient,  and  to  refuse  to  call  a  first  meeting  of  creditors 

so  Bankruptcy  Act  1S98,  !  55,  clause  b;  petition  to  sell  mortgaged  property  free 

General  Order  No.  21,  par.  6;    Forma  from  the  lien  and  transfer  the  same  to 

Nos.  38,  30.  tbe  proceeds,  tbere  being  no  allegation  In 

"  Forms  Nos.  42,  43,  44,  45,  46.     See  tbe  petition  nor  In  tbe  notice  that  an 

In  re  Matthews,  109  Fed.  603,  6  Am.  attack  was  made  on  the  validity  of  the 

Bankr.  Rep.  96 ;    In  re  T.  L.  Kelly  Dry  mortgage,  the  referee  has  no  jurlsdlc- 

(ioods  Co.,  102  Fed.  747,  4  Am.  Bankr.  tlon  to  adjudge  it  void.     In  re  Martin, 

Rep.  528.    By  section  70  of  the  act,  "all  210  Fed.  620,  127  C.  C.  A.  256,  32  Am. 

real  and  personal  property  belonging  to  Bimkr.  Rep.  29. 

bankrupts'  estates  shall  be  appraised  by  2S  United   Slates  v.   Simon,  146  Fed. 

three  disinterested  appraisers ;  they  shall  89,  17  Am.  Hauler.  Hep.  41 ;   In  re  Dean, 

be  appointed  by  and  report  to  the  court."  2  N.  B.  R.  SIJ,  Fed.  Cas.  No.  3.700. 

That  the  wor/i  "court"  here  means  "ref-  *»  In  re  filhy,  157  Fed.  935,  19  Am. 

cn-e"  appears  from  Form  No.  13.    On  a  Bankr.  Rep.  734. 
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until  such  amendments  are  made.1*  But  he  has  no  authority  to  collect 
or  receive  money  belonging  to  an  estate  in  bankruptcy.*1  And  although 
courts  of  bankruptcy  have  jurisdiction  and  authority  to  authorize  the 
business  of  the  bankrupt  to  be  continued  for  a  limited  time,  when  that 
is  for  the  best  interests  of  the  estate,  yet  a  referee  in  bankruptcy  should 
not  take  it  upon  him  to  exercise  such  authority,  where  it  involves  trans- 
actions of  considerable  magnitude,  especially  since  the  amount  of  his 
own  compensation  may  be  directly  involved,  nor  in  any  case  should  he 
authorize  the  issue  of  trustee's  certificates  to  raise  money  to  accomplish 
that  end.M 

§  67.  Same-;  Surrender  or  Reclamation  of  Property. — A  referee  in 
bankruptcy  has  jurisdiction  of  an  application  by  a  trustee  in  bankruptcy 
for  an  order  requiring  the  bankrupt  to  surrender  money  or  property  of 
his  estate  alleged  to  be  in  his  possession  or  control  and  to  be  withheld 
or  concealed  from  the  trustee,  to  cite  the  bankrupt  before  him  to  show 
cause,  and  to  make  an  order  in  accordance  with  his  findings."  His 
action  is  of  course  subject  to  review  by  the  judge  of  the  court  of  bank- 
ruptcy, but  his  decision  will  not  be  reversed  unless  plainly  erroneous 
or  based  on  clearly  insufficient  evidence.**  If,  however,  the  order  of 
the  referee  requiring  a  surrender  of  property  was  based  on  a  mistake  of 
fact,  the  referee  has  power,  on  petition  of  the  bankrupt,  filed  within  the 
time  limited  for  review  of  his  decision,  to  reopen  and  reconsider  the  mat- 
ter, and,  the  mistake  being  shown,  to  set  aside  the  order.**  If  the  bank- 
rupt fails  or  refuses  to  obey  an  order  of  this  kind,  lawfully  made,  the 
referee  may  enter  the  fact  on  his  record,  and  it  is  then  his  duty  to  cer- 
tify the  facts  to  the  judge,  as  the  latter  alone  has  the  authority  to  ad- 
judge the  bankrupt  in  contempt  and  impose  a  punishment  therefor.** 

Similarly,  the  referee  has  power  in  the  first  instance  to  enter  an  or- 
der against  a  third  person  to  show  cause  why  he  should  not  be  required 

"In  re  Brumelkamp,  95  Fed.  814,  2  between  the  trustee  and  the  bankrupt 

Am.  Bankr.  Rep.  3ig.  whereby  the  trustee  accepts  a  less  amount 

"In  re- Pierce,  111  Fed.  516,  6  Am,  than  the  bankrupt  was  ordered  by  the 

Bankr.  Rep.  747.  court  to  pay  as  the  amount  the  court 

«  Bray  v.  Johnson,  166  Fed.  57,  91  O.  found    the    bankrupt    was     concealing 

C.  A.  643,  21  Am.  Bankr.  Rep.  383.  where  such  compromise  Is  for  the  best 

»« In  re  Oliver,  96  Fed.  85,  2  Am.  Interests  of  the  estate.    In  re  Goldman 

Bankr.  Rep.  783;   In  re  Tudor.  96  Fed.  (C.  0.  A.)  241  Fed.  386,  39  Am.  Bankr. 

H?.,  2  Am.  Bankr.  Rep.  808 ;  In  re  May-  Hep.  58. 

er,  98  Fed.  839,  3  Am.  Bankr.  Hep.  533;  "  In  re  Tudor,  96  Fed.  942,  2  Am. 

In  re  Miller,  106  Fed.  67,  6  Am.  Bankr.  Bankr.  Rep.  808. 

Rep.  184 ;   Prather  v.  Prather,  4  Ky.  Law  "  In  re  Brenner,  190  Fed.  209,  28  Am. 

Rep.  464;  In  re  Kramer  (D.  0.)  209  Fed.  Bankr.  Rep.  646. 

627,  31  Am.  Bankr.  Rep.  377.    The  ret-  **  In  re  Miller,  105  Fed.  57,  6  Am. 

eree  has  power  to  approve  a  compromise  Bankr.  Rep.  184. 
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to  surrender  or  pay  over  to  the  trustee  property  or  money  in  bis  hands, 
alleged  to  belong  to  the  estate  in  bankruptcy,  and,  upon  a  hearing,  to 
make  an  order  requiring  such  surrender  or  payment  within  a  limited 
time."  Thus  he  may  compel  a  creditor  to  return  money  received  from 
the  bankrupt  after  the  institution  of  the  proceedings,**  or  order  the  of- 
ficers of  a  bankrupt  corporation  to  pay  over  the  proceeds  of  sales  of 
its  stock  alleged  to  belong  to  the  corporation,  and  also  to  pay  an  amount 
assessed  against  them  for  unpaid  shares.*8  But  the  referee  has  no  power 
or  jurisdiction  to  order  third  persons,  in  possession  of  property  claimed 
by  the  trustee,  to  deliver  it  to  the  latter,  where  the  possession  of  the 
third  person  is  not  admitted  to  be  in  subordination  to  the  bankrupt's 
title,  but  is  based  on  a  bona  fide  adverse  claim.4*  This  is  the  rule  which 
may  now  be  regarded  as  definitely  settled.  For  although  there  had 
been  a  disposition  to  enlarge  the  jurisdiction  of  referees  in  these  mat- 
ters, and  some  cases  had  gone  so  far  as  to  hold  that  a  referee  in  bank- 
ruptcy had  jurisdiction  of  a  bill  in  equity  by  the  trustee  to  avoid  a 
transfer  alleged  to  have  been  in  fraud  of  creditors,*1  yet  in  1920  the 
Supreme  Court  of  the  United  States,  reversing  the  most  important  of 
the  decisions  so  holding,  took  occasion  to  define  rather  sharply  the 
powers  of  referees,  and  put  a  conclusive  negative  upon  the  claim  for 
any  such  extensive  jurisdiction.  The  court  pointed  out  that  "the  ref- 
eree is  not  in  any  sense  a  separate  court,  nor  endowed  with  any  inde- 
pendent judicial  authority,  and  is  merely  an  officer  of  the  court  of  bank- 
ruptcy, having  no  power  except  as  conferred  by  the  order  of  reference, 
reading  this  of  course  in  the  light  of  the  act;  and  that  his  judicial 
functions,  however  important,  are  subject  always  to  the  review  of  the 
bankruptcy  court."    And  on  the  merits,  it  was  said :   "We  find  nothing 

•  t  Mueller  v.  Nugent,  184  U.  S.  1,  22  v.  Ellis,  75  Mtac.  Rep.  255, 133  N.  T.  Supp. 

Sup.  Ct.  269,  48  L.  Ed.  405,  7  Am.  Bankr.  425. 

Hep.  224 ;    In  re  Famous  Clothing  Co.,  *•  In  re  Blum  (C.  O.  A.)  202  Fed.  883, 

179  Fed.  1015,  24  Am.  Bankr.  Rep.  780.  29  Am.  Bankr.  Rep.  332;  In  re  Gill,  190 

Compare  Woodward  r.   McDonald,  116  Fed.  726,  ill  C.  C.  A.  454,  26  Am.  Bankr. 

Ga.  748,  42  S.  E.  1030.     See  also  In  re  Rep.  883;    In  re  Peacock,  178  Fed.  851, 

Logan,  196  Fed.  678,  28  Am.  Bankr.  Rep.  24  Am.  Bankr.  Rep.  159;    In  re  F.  M.  & 

543.    The  referee  has  no  Jurisdiction  of  S.  Q.  Carlile,  199  Fed.  612,  29  Am.  Bankr. 

a  suit  by  the  trustee  to  collect  a  debt  Rep.  373;   In  re  Bacon,  196  Fed.  986,  28 

nor  of  a  suit  to  enforce  specific  perform-  Am.  Bankr.  Rep.  565.    As  to  consent  of 

ance  of  a  contract  between  the  bankrupt  defendant  conferring  Jurisdiction  In  such 

and  a  third  person.    In  re  Ballou  (D.  C.)  cases,  see  Kllgore  v.  Barr,  114  Va.  70, 

215  Fed.  810,  33  Am.  Bankr.  Rep.  21.  75  S.  E.  7G2. 

«  Knapp  &  Spencer  Co.  v.  Drew,  160         «  Graham  y.  Faith,  253  Fed.  32,  165 

Fed.  413,  87  C.  C.  A.  365,  20  Am.  Bankr.  O.  C.  A.  52,  41  Am.  Bankr.  Rep.  590: 

Hep.  355.  In  re  Weidhorn,  253  Fed.  28,  165  C.  C. 

so  In  re  Kornit  Mfg.  Co.,  192  Fed.  392,  A.  48,  41  Am.  Bankr.  Rep.  592.    And  see 

27  Am.  Bankr.  Rep.  244.    And  see  Bilder  In  re  Loos  ch  en  Piano  Case  Co.  (D.  O.) 
261  Fed.  93,  44  Am.  Bankr.  Rep.  190. 
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in  the  provisions  of  the  Bankruptcy  Act  that  makes  it  necessary  or  rea- 
sonable to  extend  the  authority  and  jurisdiction  of  the  referee  beyond 
the  ordinary  administrative  proceedings  in  bankruptcy  and  such  con- 
troversial matters  as  arise  therein  and  are  in  effect  a  part  thereof,  or  to 
extend  the  authority  of  the  referee  under  the  general  reference  so  as 
to  include  jurisdiction  over  an  independent  and  plenary  suit  such  as 
the  one  under  consideration.  *  *  *  Reviewing  the  entire  matter,  we 
conclude  that,  under  the  language  of  the  Bankruptcy  Act  and  of  the  gen- 
eral orders  in  bankruptcy,  a  referee,  by  virtue  of  a  general  reference  un- 
der Order  XII  (1),  has  not  jurisdiction  over  a  plenary  suit  in  equity 
against  a  third  party  to  set  aside  a  fraudulent  transfer  or  conveyance  un- 
der section  70e,  and  affecting  property  not  in  the  custody  or  control  of 
the  court  of  bankruptcy."  ** 

But  when  property  demanded  by  the  trustee  is  in  the  possession 
of  a  third  party,  who  claims  it  as  his  own,  it  is  proper  for  the  referee 
to  hear  the  testimony,  in  order  to  determine  whether  the  third  per- 
son's claim  is  read  or  pretended.  If  he  finds  that  the  claim  is  made  in 
good  faith  and  is  probably  real,  but  of  doubtful  validity  or  questionable 
faith,  it  should  then  be  determined  in  a  plenary  suit;  but  if  he  finds 
that  the  claim  is  without  any  actual  merit  or  legal  foundation,  he  should 
require  a  surrender  of  the  property  to  the  trustee.*1   . 

A  referee  also  has  jurisdiction  to  entertain  and  determine  a  claim 
set  up  by  a  third  person,  by  intervening  petition  or  otherwise,  assert- 
ing a  lien  upon  or  interest  in  property  which  is  lawfully  in  the  posses- 
sion of  the  trustee,  or  asserting  that  it  is  the  property  of  the  petitioner 
and  not  of  the  estate  in  bankruptcy.**  And  likewise  he  has  jurisdic- 
tion to  determine  whether  a  preference  has  been  received  by  a  secured 
creditor.*8 

«  Wetdhorn  v.  Levy,  253  XI  S.  268.  40  In  re  Petronio,  220  Fed.  2(10.  136  C.  C.  A. 

Sup.   Ct.   KM,   64   L.    Ed.   808,   45   Am.  285,  34  Am.  Bankr.   Rep.  470. 

Bankr.  Rep.  493,  reversing  In  re  Weld-  **  In  re  Holbrook  Shoe  &  Leather  Co., 

horn,  253  Fed.  28,  165  C.  C.  A.  48,  41  Am.  165  Fed.  973,  21  Am.  Bnnkr.  Rep.  511. 

Bankr.  Rep.  1592,  and  therefore  snatnln-  **  In  re  Rochford.  124  Fed.  182.  59  C. 

lng  the  position  originally  taken  In  this  C.  A.  383,  10  Am.  Bnnkr.  Rep.  608;    In 

case  In  the  District  Court,  In  re  Weld-  re  Drayton.  135  Fed.  8R3,  13  Am.  Bankr. 

horn  (D.  C>  243  Fed.  756,  39  Am.  Bankr.  Rep.  602.    The  referee  In  hankruptcy  has 

Rep.  838.    And  see  further,  In  support  of  Power  to  fix  a  time  limit  for  customers 

the   general    proposition    stated   in    the  and  creditors  of  a  bankrupt  stockbroker 

text  In  re  Continental  Producing  Co.  to  file  petitions  for  the  reclamation  of 

(D.  C.)  261  Fed.  627,  44  Am.  Bankr.  Rep.  aecurltles  and  claims  to  establish  liens 

216:    Charles  H.   Bronn  Paint  Co.   v.  on  wish  in  the  possession  of  the  trustee. 

Rockhold  (C.  C.  A.)  269  Fed.  139.  4(1  Am.  In  re  Gay  &  Sturm's  (D.  C.)  224  Fed.  127, 

Bankr.  Rep.  246;    In  re  Vallosaa  (D.  C.)  35  Am.  Bnnkr.  Hep.  417. 

225  Fed.  334,  34  Am.  Bnnkr.  Rep.  409;  «  In  re  Keystone  Press,  203  Fed.  710, 
29  Am.  Bankr.  Rep.  715. 
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§  68.  Same;  Grant  of  Injunction. — The  General  Orders  provide 
that  "applications  for  an  injunction  to  stay  proceedings  of  a  court  or 
officer  of  the  United  States  or  of  a  state,  shall  be  heard  and  decided  by 
the  judge,  but  he  may  refer  such  an  application,  or  any  specified  issue 
arising  thereon,  to  the  referee  to  ascertain  and  report  the  facts."  **  In 
this  particular  case,  therefore,  it  is  clear  that  a  referee  in  bankruptcy 
has  no  power  to  award  an  injunction.  The  provision  has  been  assailed 
as  invalid,  because  it  is  thought  to  put  a  limitation  upon  the  powers 
of  referees  as  defined  and  granted  by  the  act  itself;  but  this  contention 
has  not  been  sustained.*7  But  aside  from  an  application  to  stay  pro- 
ceedings, it  may  be  stated  as  the  general  result  of  the  authorities  that 
it  is  within  the  power  of  a  referee,  in  a  proper  case,  to  issue  a  restrain- 
ing order  or  an  order  having  the  force  of  an  injunction.**  And  this 
appears  to  accord  well  with  the  general  purpose  of  the  act  to  commit 
to  the  referee  the  judicial  administration  of  the  whole  proceeding  in 
bankruptcy,  after  the  adjudication,  with  the  exception  of  a  very  few 
specific  matters  reserved  for  the  decision  of  the  judge  himself,  and  also 
to  be  necessary  for  the  prompt  and  efficient  working  of  the  act.  Thus 
in  a  case  before  the  United  States  District  Court  in  Connecticut,  a 
trustee  in  bankruptcy  was  entitled  to  the  possession  of  premises  leased 
by  the  bankrupt,  as,  against  persons  to  whom  the  landlord  had  granted 
a  lease  after  the  adjudication,  and  it  was  held  that  the  referee  had  power 
to  enjoin  those  persons  from  interfering  with  the  possession  of  the 
trustee.  "In  his  injunctive  order,"  said  the  judge,  "I  do  not  think  that 
the  referee  exceeded  the  power  which  the  act  confers  upon  him.  It 
would  be  a  sad  state  of  things  if,  in  such  emergencies,  the  referee  should 
be  compelled  to  discover  the  judge  in  time  to  save  the  situation.  The 
matter  in  hand  was  peculiarly  within  the  knowledge  of  the  referee,  and 
the  court  will,  in  advance,  thank  all  like  officers  who  shall  relieve  it 
from  an  unnecessary  burden."**  And  whatever  may  be  the  limits  of 
the  referee's  authority  in  such  cases,  the  courts  refuse  to  interfere  with 

«  Genera)  Order  No.  12,  par.  3.  re  Rogers,  1  Am.  Rankr.  Rep.  541,  1 
*i  In  re  Berkowltz,  143  Fed.  B98,  16  Nat  Bankr.  News,  211 ;  In  re  Killan,  1 
Am.  Bankr.  Rep.  251;  In  re  Siebert,  133  Nat  Bankr.  News,  267;  In  re  KerskJ, 
Fed.  781,  13  Am.  Bankr.  Rep.  348.  2  Am.  Bankr.  Rep.  79.  But  a  referee  In 
"In  re<  Matthews,  100  Fed.  603,  6  bankruptcy  has  no  jurisdiction  to  re- 
Am.  Bankr.  Rep.  96,  5  Am.  Bankr.  Rep.  strain  the  trustee  from  proceeding  for 
720;  In  re  Boots,  96  Fed.  943.  2  Am.  the  commitment  of  the  bankrupt  for 
Bankr.  Rep.  770;  In  re  Steuer,  104  failure  to  comply  with  an  order  for  the 
Fed.  976,  6  Am.  Bankr.  Rep.  209;  In  surrender  of  assets.  In  re  Epstein  (D. 
re  Wilkes,  112  Fed.  975,  7  Am.  Bankr.  C.)  219  Fed.  635,  33  Am.  Bankr.  Rep. 
Rep.  574;  In  re  Northrop,  1  Am.  Bankr.  606. 

Rep.  427;    In  re  Adams,  1  Am.  Bankr.  «»  In  re  Adams,  134  Fed.  142,  14  Am. 

Rep.  94,  1  Nat.  Bankr.  News,  167 ;    In  Bankr.  Rep.  23. 
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his  action  in  granting  an  injunction  where  the  parties  in  interest  have 
voluntarily  appeared  before  him  and  submitted  the  questions  at  issue 
to  his  determination,  as,  for  instance,  where  his  decision  is  that  incum- 
bered property  of  the  bankrupt  estate  shall  be  taken  in  charge  by  the 
trustee  and  sold  free  of  liens,  and  the  proceeds  distributed  among  those 
entitled,  and  this  includes  an  order  enjoining  the  incumbrancer  from 
making  a  sale.8*  But  where  a  referee  has  already  decided  that  certain 
property  does  not  belong  to  the  estate  in  bankruptcy,  but  to  a  third 
person,  he  has  no  further  jurisdiction  over  it,  and  therefore  cannot  en- 
join its  seizure  by  a  sheriff  under  a  writ  of  replevin  issued  from  a  state 
court,  in  an  action  brought  therein  by  the  trustee  against  such  third 
person.61 

§  69.  Same;  Appointment  of  Receiver. — The  general  grant  to  ref- 
erees in  bankruptcy  of  the  powers  and  functions  of  the  court,  except  in 
the  few  particulars  where  the  decision  of  specific  questions  is  reserved 
for  the  judge,  is  broad  enough  to  include  the  authority  to  appoint  a 
receiver  to  take  charge  of  the  property  of  a  bankrupt  until  the  appoint- 
ment and  qualification  of  a  trustee,  in  the  case  provided  for  by  the  stat- 
ute, viz.,  where  it  is  absolutely  necessary  for  the  preservation  of  the 
estate.  And  this  authority  is  not  limited  by  the  provision  of  the  act 
which  gives  the  referee  power  to  exercise  the  functions  of  the  judge  in 
regard  to  taking  possession  of  or  releasing  the  bankrupt's  property  in 
the  event  of  the  judge's  absence,  sickness,  or  inability  to  act,  to  be  shown 
by  the  certificate  of  the  clerk  of  the  court.  But  the  referee's  authority 
to  appoint  a  receiver  dates  from  the  time  the  order  of  court  referring  the 
case  to  him  is  actually  placed  in  his  hands,  and  not  from  the  time  of  its 
signing  or  filing.  Hence  the  action  of  a  referee  in  appointing  a  receiver 
before  the  delivery  of  the  order  of  reference  to  him,  and  immediately  , 
upon  his  being  informed  by  a  telephone  message  that  such  an  order  had 
been  made,  would  be  improvident  and  unauthorized.  All  the  foregoing 
points  were  ruled  in  the  case  cited  in  the  margin." 

§  70.  Duties  of  Referees. — The  duties  of  a  referee  in  bankruptcy 
depend,  in  a  large  measure,  upon  the  exigencies  of  the  particular  case, 
since  it  is  committed  to  his  general  oversight  and  control.  But  there 
are  certain  specific  duties  imposed  upon  him  by  the  act  and  the  General 
Orders  which  must  be  noticed  in  this  connection.  In  the  first  place,  he 
is  to  send  out  all  notices  to  creditors,118  to  call  the  first  meeting  of  credi- 

»°In  re  Matthews,   100  Fed.  603,  6         «*  In  re  Floreken,  107  Fed.  241,  5  Am. 
Am.  Bankr.  Rep.  96;    Id  re  Benjamin,     Bankr.  Rep.  802. 
140  Fed.  320,  15  Am.  Bankr.  Rep.  351.  •«  bankruptcy  Act  1898,  ||  39,  58. 

"In  re  Berkowitz,  143  Fed.  598,  16 
Am.  Bankr.  Bep.  251. 
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tors  and  preside  at  such  meeting,54  to  confirm  the  trustee  chosen  by  the 
creditors,  or,  if  they  fail  to  make  a  choice,  to  appoint  a  trustee,  or,  in 
the  case  where  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets 
and  no  creditor  appears  at  the  meeting,  to  make  an  order  that  no  trustee 
be  appointed,60  and  further,  "it  shall  be  the  duty  of  the  referee  immedi- 
ately upon  the  appointment  and  approval  of  the  trustee,  to  notify  him 
in  person  or  by  mail  of  his  appointment ;  and  the  notice  shall  require 
the  trustee  forthwith  to  notify  the  referee  of  his  acceptance  or  rejection 
01  the  trust,  and  shall  contain  a  statement  of  the  penal  sum  of  the  trus- 
tee's bond."** 

.  It  is  also  the  business  of  the  referee,  in  case  the  bankrupt  complies 
with  his  duty. and  files  a  schedule  of  his  property  and  a  list  of  the  credi- 
tors, to  examine  the  same,  and  cause  them  to  be  amended  if  they  are 
incomplete  or  defective;  and  if  the  bankrupt  fails,  refuses,  or  neglects 
to  file  the  schedule  or  list,  then  it  is  made  the  duty  of  the  referee  to  pre- 
pare and  file  these  papers,  or  to  cause  it  to  be  done.81 

It  is  further  the  duty  of  the  referee  to  transmit  to  the  clerk  of  the 
court,  "forthwith,  a  list  of  the  claims  proved  against  an  estate,  with  the 
names  and  addresses  of  the  proving  creditors."  M  Also  he  is  to  transmit 
to  the  clerk  "such  papers  as  may  be  on  file  before  him  whenever  the  same 
are  needed  in  any  proceedings  in  courts,  and  in  like  manner  secure  the 
return  of  such  papers  after  they  have  been  used,  or,  if  it  be  impracticable 
to  transmit  the  original  papers,  to  transmit  certified  copies  thereof  by 
mail,"  and  upon  the  conclusion  of  each  case  in  bankruptcy,  to  transmit 
to  the  clerk  his  record  thereof.6"  The  further  duties  of  these  officers 
are  thus  specified  in  the  statute:  "Referees  shall  declare  dividends, 
and  prepare  and  deliver  to  trustees  dividend  sheets  showing  the  divi- 

o*  Bankruptcy  Act  1S98,  §  56,  clause  b.  by  the  referee  In  this  respect,  with  the 

"  Bankruptcy  Act   1S0S,   {   44;    Gen-  aid  of  such  Information  as  the  creditors 

oral    Orders  Nos.    18  and   15 ;    Official  themselves  furnish  him ;   for  all  notices 

Forms  Nob.  22,  23,  27.  to  creditors  are  to  he  sent  "to  their  re- 

"  General  Order  No.  16.  speetlve  addresses  as  they  appear  in  the 

ot  Bankruptcy  Act  1898,  {39.     It  is  list  of  creditors  of  the  bankrupt,  or  as 

within  the  jurisdiction  and  the  dlscre-  afterwards  filed  with  the  papers  In  the 

tlon  of  a  referee  in  bankruptcy  to  order  case  by  the  creditors."    Bankruptcy  Act 

amendments  to  be  made  In  the  petition  1898.  $  58a.     If  the  referee  needs  any 

and   schedule  of   a  voluntary   bankrupt  further  information  as  to  the  bankrupt's 

referred  to  him,    in   particulars   as   to  assets,   the  Ileus  on   his  property,  the 

which  he  finds  them  defective  or  insuffl-  state  of  the  title,  etc.,  to  enable  him  to 

dent,  and  to  refuse  to  call  a  first  meet-  prepare  or  complete  the  schedule  and 

ing  of  creditors  until  such  amendments  list,  he  can  cause  a  summons  to  be  is- 

are  made.    In  re  Brumelkamp,  95  Fed.  sued  requiring  any  designated  person  to 

S14.  2  Am.  Bankr.  Rep.  3,18.    If  the  list  appear    before  him    and    be  examined. 

of  creditors  is  incomplete  or  imperfect  Idem.  S  21n. 

in  not  giving  their  addresses,  or  giving  '»  General  Order  No.  24. 

them    wrongly,   it    should    be    corrected  •»  Bankruptcy  Act  IMP,  )  39. 
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dends  declared  and  to  whom  payable;  furnish  3uch  information  con- 
cerning the  estates  in  process  of  administration  before  them  as  may 
be  requested  by  the  parties  in  interest;  make  up  records  embodying 
the  evidence,  or  the  substance  thereof,  as  agreed  upon  by  the  parties  in 
all  contested  matters  arising  before  them,  whenever  requested  to  do  so 
by  either  of  the  parties  thereto,  together  with  their  findings  thereon, 
and  transmit  them  to  the  judges;  upon  application  of  any  party  in  in- 
terest, preserve  the  evidence  taken,  or  the  substance  thereof  as  agreed 
upon  by  the  parties,  before  them  when  a  stenographer  is  not  in  at- 
tendance; and  whenever  their  respective  offices  are  in  the  same  city 
or  town  where  the  court  of  bankruptcy  convenes,  call  upon  and  receive 
from  the  clerks  all  papers  filed  in  courts  of  bankruptcy  which  have  been 
referred  to  them,"  ■* 

Three  important  prohibitions  are  laid  upon  the  referees.  They 
must  not  act  in  cases  in  which  they  are  directly  or  indirectly  interested. 
They  may  not  practice  as  attorneys  or  counselors  at  law  in  any  bank- 
ruptcy proceeding.  They  must  not  purchase,  either  directly  or  indirect- 
ly, any  property  of  an  estate  in  bankruptcy.  If  a  referee  violates  this 
last  prohibition,  it  is  a  punishable  offense,  and  conviction  thereof  will 
vacate  his  office." 

§  71.  Proceedings  Before  Referees. — The  proceedings  before  a  ref- 
eree in  bankruptcy  are,  generally  speaking,  under  his  own  regulation 
and  control,  and  if  there  is  any  irregularity  it  should  be  complained  of 
in  due  season.  Thus,  where  the  administrator  of  an  estate  appeared  in 
bankruptcy  proceedings  in  response  to  an  order  of  the  referee  to  show 
cause,  and  went  to  trial  upon  the  merits  without  questioning  the  ju- 
risdiction, it  was  considered  that  he  had  waived  his  right  to  insist  that 
the  referee  should  have  proceeded  against  him  by  an  action.0*  In  pur- 
suance of  the  general  policy  of  the  act,  all  proceedings  before  the  referee 
should  advance  with  reasonable  expedition.  There  should  be  no  unrea- 
sonable delays,  nor  any  dilatory  proceedings.  In  regard  to  allowing 
postponements  and  adjournments,  no  inflexible  rule  can  be  laid  down ; 
the  referee  must  exercise  a  proper  legal  discretion;  but  it  may  be  said 
that  he  should  not  grant  adjournments  except  for  good  cause  properly 
substantiated.  "The  common  practice  of  granting  adjournments  for 
convenience  only  should  not  be  imitated,  but  progress  with  diligence  be 
enforced  by  short  adjournments  only,  except  for  good  cause."*8  With 
regard  to  petitions  and  other  pleadings  before  referees,  no  special  rules 

«o  Bankruptcy  Act  1809,  |  39.  «  In  re  P.  W.  Hull  A  S„ns  (D.  C.)  208 

*'  Bankruptcy  Act  IfiOS,  f  39b;   Idem.      Fed.  57S,  31  Am.  Bankr.  Itep.  434. 
|  29<-  (2).  «»  In  re  Ffnkelstein.  93  Fed.  989;    In 

re  Morris.  154  Fed.  211,  18  Am.  Bankr. 
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have  been  laid  down,  with  the  exception  of  such  as  may  be  found  in  the 
general  orders  and  official  forms.  It  is  in  the  discretion  of  a  referee  to 
allow  or  refuse  a  proposed  amendment  to  a  pleading  in  a  case  before 
him,  on  the  same  terms  and  in  the  same  circumstances  as  would  ordi- 
narily be  operative  in  a  court  of  justice,**  and  he  should  dismiss  a  peti- 
tion presented  to  him  by  a  trustee  in  bankruptcy  but  not  filed  in  the 
office  of  the  clerk  of  the  court  where  such  filing  is  necessary,"5  or  one 
which  is  not  supported  by  sufficient  evidence  to  enable  the  referee  to  find 
the  facts  to  sustain  the  order  prayed  for.**  While  the  referee  is  to  pre- 
side at  the  first  meeting  of  the  creditors,  when  a  trustee  is  to  be  chosen, 
and  the  choice  of  the  creditors  is  subject  to  his  approval,  it  is  highly  im- 
proper for  him  to  interfere  in  any  way  with  their  election  of  a  trustee  or 
to  attempt  to  influence  them  in  their  choice,  and  on  a  petition  by  credi- 
tors alleging  such  interference  the  cause  will  be  sent  to  another  referee.*1 
It  is  provided  that,  "in  all  orders  made  by  a  referee,  it  shall  be  recited, 
according  as  the  fact  may  be,  that  notice  was  given  and  the  manner 
thereof,  or  that  the  order  was  made  by  consent,  or  that  no  adverse  in- 
terest was  represented  at  the  hearing,  or  that  the  order  was  made  after 
hearing  adverse  interests."  **  And  where  there  is  an  appearance  in  a 
contest  before  a  referee,  the  litigating  parties  should  be  notified  of  his 
decision;  but  where  creditors  do  not  appear,  or  they  appear  and  their 
appearance  is  not  noted,  no  duty  rests  upon  the  referee  to  give  notice 
of  his  decisions,  especially  where  claims  are  presented  and  no  objection 
is  made.** 

§  72.    Same;   Taking  and  Preservation  of  Evidence. — The  General 
Order   (No,  22)   provides   that   "the  examination   of  witnesses   before 


Rep.  828;  In  re  Hyman,  3  Ben.  28,  Fed.  "General  Order  No.  23.    An  order  of 

Cas.  No.  6,984,  2  N.  B.  R.  333.  the  referee,  pursuant  to  a  petition  In 

ot  Knapp  &  Spencer  Co.  v.  Drew,  160  the  proceeding,  affecting  a  third  person. 
Fed.  413,  87  C.  C.  A.  363,  20  Am.  Bankr.  is  not  necessarily  Invalid  because  it  was 
Rep.  355.  Where  part  of  the  subject-  based  on  an  order  to  show  cause  which 
matter  of  a  petition  filed  by  a  trustee  was  mailed  to,  that  person,  Instead  of 
before  a  referee  la  within  the  Jurlsdlc-  being  personally  served  upon  him. 
Lion  of  the  court,  and  a  part  la  not,  Courtney  v.  Xoungs,  202  Mich.  384,  168 
it  should  be  retained,  and  an  amend-  N.  W.  441.  In  a  proceeding  before  a 
ment  allowed  limiting  it  to  the  matter  referee  to  compel  the  delivery  of  prop- 
within  the  Jurisdiction.  In  re  New-  erty  by  a  third. person  to  the  trustee,  it 
foundland  Syndicate,  196  Fed.  443,  28  was  irregular  to  receive  and  hear  the 
Am.  Bankr.  Rep.  110.  evidence   before    the    trustee's    petition 

«»  In  re  Oerdes,  102  Fed.  318,  4  Am.  was  filed  and  before  an  order  to  show 

Bankr.  Rep.  348.  cause  had  been  Issued  to  the  third  per- 

« In  re  Canister  Co.  (D.  C.)  248  Fed.  son.    In  re  Ballou  (D.  O.)  21B  Fed.  810, 

587.  41  Am.  Bankr.  Rep.  025.  33  Am.  Bankr.  Rep.  21. 

«  In  re  Smith,  2  Ben.  113,  1  N.  B.  R.  ••  In  re  Nichols,  106  Fed.  603,  22  Am. 

348,  Fed.  Cas.  No.  12,971.  Bankr.  Rep.  210. 
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the  referee  may  be  conducted  by  the  party  in  person  or  by  his  counsel 
or  attorney,  and  the  witnesses  shall  be  subject  to  examination  and  cross- 
examination,  which  shall  be  had  in  conformity  with  the  mode  now  adopt- 
ed in  courts  of  law.  A  deposition  taken  upon  an  examination  before  a 
referee  shall  be  taken  down  in  writing  by  him,  or  under  his  direction, 
in  the  form  of  narrative,  unless  he  determines  that  the  examination 
shall  be  by  question  and  answer.  When  completed  it  shall  be  read 
over  to  the  witness  and  signed  by  him  in  the  presence  of  the  referee. 
The  referee  shall  note  upon  the  deposition  any  question  objected  to  with 
his  decision  thereon;  and  the  court  shall  have  power  to  deal  with  the 
costs  of  incompetent,  immaterial,  or  irrelevant  depositions,  or  parts  of 
them,  as  may  be  just."  It  is  clearly  the  duty  of  the  referee  to  be  pres- 
ent in  person  throughout  the  progress  of  an  examination  and  hear  the 
evidence,  unless,  perhaps,  where  his  presence  is  waived  by  the  parties. 
It  is  not  at  all  a  proper  practice  to  administer  the  oath  to  a  witness,  and 
then  leave  the  parties  to  proceed  with  a  stenographer."  It  is  further 
the  duty  of  the  referee  to  take  and  preserve  all  the  evidence  offered  upon 
the  examination,  and  the  remedy  for  his  refusal  to  do  so  is  by  application 
to  the  district  court,  and,  failing  there,  to  the  circuit  court  of  appeals,  for 
an  order  that  it  be  taken  and  preserved.71 

There  has  been  some  uncertainty  as  to  the  duty  of  a  referee  where 
formal  objection  is  taken  to  a  particular  question  or  line  of  testimony, 
and,  in  his  opinion,  the  objection  is  well  founded.  He  is  required,  as 
above  stated,  to  note  upon  the  deposition  any  question  objected  to 
and  his  decision  thereon.  And  some  courts  have  thought  that  this 
gives  him  authority  to  exclude  altogether  any  question  or  line  of  ques- 
tions which  he  decides  to  be  inadmissible."  But  the  better  opinion, 
and  that  supported  by  the  weight  of  authority,  is  otherwise.  Expedi- 
tion in  the  settlement  of  bankruptcy  cases  is  the  great  purpose  of  the 
act,  and  it  would  be  very  ill  served  in  this  respect  if  it  were  necessary 
to  remand  a  proceeding  to  the  referee  every  time  the  judge  differed 
from  the  referee  in  regard  to  the  admissibility  of  evidence.  Besides, 
upon  a  review  of  the  referee's  decision,  the  judge  is  not  bound  to  reverse 
because  of  the  erroneous  admission  or  exclusion  of  evidence,  but  it  is  his 
duty  to  determine  the  issue  do  novo  upon  all  the  evidence  in  the  record 
which  he  decides  to  be  competent."  Therefore,  when  an  objection  is 
interposed,  it  is  the  duty  of  the  referee  to  incorporate  in  the  deposition 

'•In  re  Wilde's  Sons,  131  Fed.  142,  i*Id  re  Graves,  182  Fed.  443.  25  Am. 

11  Am.  Bankr.  Rep.  714.  Bankr.  Rep.  372 ;    In  re  Wilde's  Sous, 

"  First  Nat.  Bank  v.  Abbott,  165  Fed.  131  Fed.  142,  11  Am.  Bankr.  Rep.  714. 
852.  81  0.  0.  A.  538,  21  Am.  Bankr.  Rep.  »» In  re  De  Oottardl,  114  Fed.  328,  7 

436.  Am.  Bankr.  Rep.  723. 
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the  question  asked,  the  fact  oi  objection  and  the  reasons  given  for  ob- 
jection, and  his  ruling  on  the  objection,  and  then,  even  though  he  de- 
cides the  question  to  be  improper,  to  allow  and  require  it  to  be  answered 
and  the  answer  to  be  entered  in  the  deposition.7*  From  this  rule,  how- 
ever, should  be  excepted  evidence  attempted  to  be  extracted  from  a 
witness  who  is  privileged  against  testifying,  also  particular  items  of 
evidence  as  to  which  privilege  is  claimed  and  where  the  claim  should 
clearly  be  allowed,  and  further,  evidence  which  is  clearly  and  unmistaka- 
bly incompetent,  irrelevant,  or  immaterial,  in  so  much  that  it  would  be 
an  abuse  of  process  or  of  the  power  of  the  court  to  compel  its  production 
or  permit  its  introduction.715 

§  73.  Same;  Review  and  Reopening  of  Case. — Some  of  the  author- 
ities hold  that  the  mode  of  reviewing  an  order  or  decision  of  a  referee 
provided  by  the  General  Order  No.  27,  that  is  to  say,  by  petition  to  the 
district  court,  is  exclusive,  and  that  a  referee  cannot  review  or  revoke 
his  own  orders  after  the  expiration  of  the  time  fixed  for  filing  a  petition 
,for  such  review  by  the  court."  Within  that  time,  however,  it  is  clear 
that  an  order  is  still  within  the  control  of  the  referee,  and  that  he  may 
set  it  aside,  reconsider  the  case,  and  make  a  new  order,  for  cause  shown, 
as,  for  instance,  that  the  original  order  was  based  on  a  mistake  of  fact." 
And  without  special  reference  to  the  lapse  of  time,  other  authorities 
hold  that  a  referee  may  revise  and  change  his  findings  and  orders  on 
proper  application  and  for  sufficient  reasons,  such  as  mistake,  misunder- 
standing of  counsel,  or  new  evidence,  though  in  such  a  case  it  is  the 
proper  practice  to  give  notice  to  counsel,  so  that  they  may  be  reheard 
on  the  question  if  they  desire.78  But  where  a  party  has  had  an  oppor- 
tunity to  call  and  examine  his  witnesses  in  a  proceeding  before  a  referee, 
and  the  matter  is  closed,  he  should  not  be  permitted  to  reopen  the  case 
for  the  purpose  of  introducing  omitted  evidence,  unless  there  is  a  spe- 
cial reason  therefor.7'    And  it  has  been  said  that  "referees,  in  their  hear- 

"Bank    of   Ravenswood    v.    Johnson,  Bankr.   Rep,   427;    In   re   Krug  (D.   C.l 

143  Fed.  463,   74  C.  C.  A.  597.   16  Am.  218  Fed.  860. 

Bankr.  Rep.  206 ;   In  re  Sturgeon  (C.  C.         "  First  Nat.  Bank  v.  Abbott,  165  Fed. 

A.)   130   Fed.   60S.   14   Am,   Bankr.   Rep.  852.  91  O.  O.  A.  538,  21  Am.  Bankr.  Rep. 

681;    In  re  Harrison,  197  Fed.  320.  28  436. 

Am.  Bankr.   Rep.  293:    In   re  Romine,         "> In  re  Marks,  171  Fed.  281.  22  Am. 
138  Fed.  KIT.  14  Am.  Bankr.  Rep.  785:  Bankr.  Rep.  568;    In  re  Greek  Mfg.  Co- 
in re  De  Gotlnrdl,  114  Fed,  32S.  7  Am.  164  Fed.  211,  21  Am.  Bankr.  Rep.  111. 
Bankr.  Rep.  723:   In  re  Linnet.  H9  Fed.  "In   re   Brenner.   190   Fed.   209.    26 
379.  9  Am.  Bankr.  Rep.  32;    Dressel  v.  Am.  Bankr.  Rep.  046. 
North  State  Lumber  Co..  119  Fed.  531.  9         ™  In  re  Havley,  116  Fed.  429.  8  Am. 
Am.  Bankr.  Rep.  541:    First  Nat.  Bank  Bankr.  Rep.  629;  In  re  Porter,  14  Phila. 
v.  Abbott.  16."  Fed.  852,  91  C.  C.  A.  538.  449. 
21  Am.  Bankr.  Rep.  436.    And  see  In  re 
Keuman  (D.  C.)  251  Fed.  667,  40  Am. 
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ings,  within  the  scope  of  their  power,  are  clothed  with  the  authority  of 
judges,  and  their  orders  and  decrees  are  to  be  reviewed,  reversed,  or  an- 
nulled under  the  same  rules  and  conditions  as  those  governing  other 
courts  of  equity,  subject  always  to  the  express  provisions  of  the  bank- 
ruptcy act."  And  accordingly  it  was  held  that  a  petition  filed  before  a 
referee  to  review  an  order  previously  entered  by  him  after  a  hearing  is 
in  the  nature  of  a  bill  of  review  in  equity  and  governed  by  the  same  rules 
of  procedure.  It  can  only  be  filed  for  error  of  law  apparent  upon  the 
face  of  the  decree,  or  because  of  the  discovery  of  new  evidence  since  the 
hearing,  and,  when  on  the  latter  ground,  it  can  only  be  filed  by  express 
leave,  and  the  evidence  relied  on  must  be  relevant,  material,  and  such 
as  would  have  produced  a  different  result,  and  it  must  have  been  un- 
known to  the  petitioner  at  the  time  of  the  hearing  and  such  as  he  could 
not  have  discovered  by  the  exercise  of  due  diligence.*0  Where  a  pro- 
ceeding before  a  referee  is  dismissed  by  the  court  for  want  of  jurisdic- 
tion, all  that  has  been  done  in  the  proceeding  is  necessarily  annulled,  in- 
cluding the  findings  of  the  referee  and  the  taking  of  evidence  by  him ; 
and  he  cannot  thereafter,  in  a  new  proceeding,  base  a  determination  of 
the  same  issues  on  the  findings  made  in  the  prior  proceeding,  or  con- 
sider the  evidence  taken  therein,  unless  by  stipulation  of  the  parties.81 

§  74.  Certifying  Questions  for  Review  by  Judge. — The  bankruptcy 
law  provides  that  the  exercise  by  referees  of  the  jurisdiction  conferred 
upon  them  shall  be  "subject  always  to  a  review  by  the  judge."  Court.1 
of  bankruptcy  are  invested  with  jurisdiction  to  "consider  and  confirm, 
modify  or  overrule,  or  return,  with  instructions  for  further  proceedings, 
records  and  findings  certified  to  them  by  referees."  And  by  another  sec- 
tion, for  the  purposes  of  such  a  review,  it  is  made  the  duty  of  referees, 
whenever  requested  thereto  by  either  of  the  parties,  to  make  up  the  rec- 
ord in  any  contested  matter  and  transmit  it  to  the  judge.**  In  addition, 
General  Order  No.  27  provides  that  "when  a  bankrupt,  creditor,  trustee, 
or  other  person  shall  desire  a  review  by  the  judge  of  any  order  made  by 
the  referee,  he  shall  file  with  the  referee  his  petition  therefor,  setting 
out  the  error  complained  of,  and  the  referee  shall  forthwith  certify  to  the 
judge  the  question  presented,  a  summary  of  the  evidence  relating  there- 
to, and  the  findings  and  order  of  the  referee  thereon."  Compliance  with 
the  practice  here  prescribed  is  imperative.  A  party  desiring  the  judge 
to  review  an  order  of  the  referee  must  file  his  petition  as  required  by 
the  General  Order,  in  default  of  which  the  application  for  review  will  be 

1         »■  In  re  Rosenberg.  11C  Fed.  402,  S 
Am.  Biinkr,  Ite]i.  624. 
*=  rtnnUruptey  Act  189S,  ft  38,  2,  30. 
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dismissed.88  On  a  similar  principle,  the  decision  of  the  referee  on  a 
contest  between  the  bankrupt  and  one  of  his  creditors  cannot  be  certified 
to  the  judge  for  review  when  the  referee's  finding  is  not  followed  by  any 
order  made  by  him.** 

In  order  to  be  properly  certified  to  the  judge,  the  question  must 
arise  regularly  in  the  course  of  proceedings  before  the  referee,  and  be- 
tween parties  having  the  legal  right  to  raise  it.  No  opinion  can  be  asked, 
or  will  be  given,  upon  merely  abstract  questions  or  hypothetical  ques- 
tions, nor  upon  such  as  are  merely  anticipated  or  likely  to  arise.  The 
question  must  be  one  actually  arising  and  existing  on  issues  of  law  or 
fact  in  proceedings  had.  Questions  stated-  by  consent  must  be  by  par- 
ties in  a  particular  case  upon  proceedings  actually  had.M 

.  Under  the  bankruptcy  act  of  1867,  the  only  "parties"  who  were  en- 
titled to  have  the  register  certify  a  question  and  decision  for  review  by 
the  judge  were  the  bankrupt  and  the  creditors;  and  it  was  held  that  a 
witness  under  examination  was  not  a  "party"  in  this  sense,  and  could 
not  have  a  review  of  the  register's  decision  on  the  question  of  his  being 
subject  to  examination."  But  while  the  present  statute  speaks  only  of 
the  "parties,"  it  will  be  observed  that  the  General  Order  gives  this 'right 
of  applying  for  review  to  "a  bankrupt,  creditor,  trustee,  or  other  per- 
son." But  the  review  must  be  asked  for  by  some  person  entitled.  The 
referee  should  not  certify  any  question  to  the  court  until  requested  to 
do  so  in  a  proper  manner,87    And  where  no  party  in  interest  has  asked 


a*  In  re  Avoea  Silk  Co.  (D.  C.)  241  Fed. 
607,  39  Am.  Bankr.  Rep.  391;  In  re 
Zartman  (D.  C.)  242  Fed.  595,  39  Am. 
Banbr.  Rep.  544 ;  In  re  Petersen  (D.  C.) 
252  Fed.  846,  40  Am.  Bankr.  Sep.  637; 
In  re  Home  Discount  Co.,  147  Fed.  538, 
17  Am.  Bankr.  Rep.  168;  Craddock-Ter- 
ry  Co.  t.  Kaufman,  175  Fed.  303,  23  Am. 
Bankr.  Rep.  724;  In  re  Sharlck,  1  Alas- 
ka, 398 ;  In  re  Smith,  93  Fed.  791,  2  Am. 
Bankr.  Rep.  190;  In  re  Schiller,  96 
Fed.  400,  2  Am.  Bankr.  Rep.  704.  Spe- 
cific questions  arising  In  proceedings  be- 
fore a  referee  In  bankruptcy,  and  upon 
which  the  opinion  of  the  district  Judge 
Is  desired,  should  be  presented  on  the 
certificate  of  the  referee,  or,  In  the 
ease  of  orders  entered,  on  petition  for 
review,  and  not  In  the  form  of  an  as- 
signment of  errors.  In  re  T.  L  Kelly 
Dry-GoodB  Co.,  102  Fed.  747,  4  Am. 
Bankr.  Rep.  528.  Counsel  desiring  to  be 
heard  by  the  court  must  file  exceptions 
to  the  findings  of  the  referee,  as  requir- 
ed by  the  rule  of  the  court.  In  re  Car- 
olina Cooperage  Co.,  96  Fed.  604. 

si  In   re  Smith.  93  Fed.  791,  2  Am. 


Bankr.  Rep.  190.  An  order  of  a  referee 
denying  a  motion  to  dismiss  a  petition 
by  the  trustee  to  require  the  bankrupt 
to  turn  over  property  1b  not  reviewable 
because  not  a  final  order.  In  re  Sehlm- 
mel,  203  Fed.  181,  20  Am.  Bankr.  Rep. 
361. 

»>  In  re  Pnlver,  1  Ben.  381,  1N.RR. 
46,  Fed.  Cas.  No.  11,466 ;  In  re  Wright. 
1  N.  B.  R.  393,  Fed.  Cas.  No.  18.069; 
In  re  Sturgeon,  1  N.  B.  R.  498,  Fed.  Cas. 
No.  13,564 ;  In  re  Bray,  2  N.  B.  B,  139, 
Fed.  Cas.  No.  1,818;  In  re  Peck,  3  N.  B. 
R.  757.  Fed.  Cas.  No.  10.887;  In  re 
Haskell,  4  N.  B.  B,  558,  Fed.  Cas.  No. 
6,191. 

•«  In  re  Fredenherg,  2  Ben.  133,  1  N. 
B.  R.  268,  Fed.  Cas.  No,  5.075. 

"  In  re  Ruos,  159  Fed.  252,  20  Am. 
Bankr.  Rep.  281;  In  re  Clark  Coal  * 
Coke  Co.,  173  Fed.  658,  23  Am.  Bankr. 
Rep.  273.  But  where  other  creditors 
were  not  parties  to  a  petition  by  the 
trustee  for  leave  to  transfer  a  part  of 
the  bankrupt's  property  pursuant  to  a 
contract  made  before  bankruptcy,  such 
creditors,  though  they  did  not  appeal 
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that  an  order  of  the  referee  be  certified  for  review,  it  is  not  reviewable 
merely  on  a  report  by  the  referee  of  his  proceedings  in  the  case,  includ- 
ing the  order.*8  And  the  referee  himself  has  no  jurisdiction,  of  his  own 
motion,  to  certify  a  question  not  raised  by  the  parties  to  the  bankruptcy 
proceeding,  but  which  the  referee  anticipates  may  arise,  and  on  which 
he  desires  to  be  advised.'" 

It  is  not  necessary,  for  the  purpose  of  obtaining  a  review  that  formal 
exceptions  should  have  been  taken  to  the  decision  and  ruling  of  the  ref- 
eree ;  the  want  of  them  will  not  prevent  the  court  from  reviewing  the 
matter  in  question,  unless  they  are  required  by  a  local  rule  of  court.** 
But  if  exceptions  are  taken  before  a  referee  in  bankruptcy,  they  must  be 
specific,  as  required  by  the  settled  practice  of  the  federal  courts.81  And 
in  the  absence  of  such  exceptions,  the  specific  errors  of  law  complained 
of  must  be  clearly  and  distinctly  pointed  out  in  the  petition  for  re- 
view.8* 

The  petition  for  review  is  not  to  be  filed  in  the  office  of  the  clerk  of 
the  court,  but  with  the  referee,  but  if  it  is  wrongly  filed,  by  inadvertence, 
it  rests  within  the  discretion  of  the  court,  in  the  absence  of  any  rule  on 
the  subject,  to  permit  the  mistake  to  be  corrected,  even  though  the  time 
ordinarily  limited  for  the  filing  of  such  petitions  has  elapsed.88 

Since  neither  the  statute  nor  the  rules  prescribed  by  the  Supreme 
Court  fix  any  particular  time  within  which  a  party  aggrieved  by  a  ruling 
or  order  of  a  referee  must  file  his  petition  for  review,  the  time  may  be 
limited  by  a  rule  of  the  particular  court,  and  if  this  is  not  done,  the  only 
limitation  is  that  the  petition  must  be  filed  within  a  reasonable  time.84 


from  the  decision  of  the  referee  wherein  *■  In  re  Nippon  Trading  Co.,  182  Fed. 

he  found  that  one  objecting  to  the  order  959,  25  Am,  Bankr.  Rep.  695. 

had   a   lien   on   the  property,    are   not  "*In  re  Verdon  Cigar  Co.,  193  Fed. 

bound,   and   may   subsequently   question  813,  27  Am.  Banter.  Rep.  56;  In  re  Fobs. 

the  objector's  Interest.    In  re  Collins  (D.  147  Fed.  790,  17  Am.  Bankr.  Rep.  439 ;  In 

C.)  235  Fed.  937,  37  Am.  Bankr.  Rep.  re  Rome,  162  Fed.  971,  19  Am.  Bankr. 

092.  Rep.  820;    Bacon  v.  Roberts,  140  Fed. 

■*  In  re  KImrael,  183  Fed.  605,  25  Am.  729,  77  C.  C.  A.  155,  17  Am.  Bankr.  Rep. 

Bankr.  Rep.  595.  421 ;   In  re  Grant,  143  Fed.  661,  16  Am. 

»»In   re   Reukauff,    Sons   &   Co.,    135  Bankr.  Rep.  256;'  In  re  Sharlck,  1  Alas- 
Fed.  251. 14  Am.  Bankr.  Rep.  344.  ka,  398 ;    Crim   v.  Woodford,  136  Fed. 

••  In    re   Peoples'    Department    Store  34,  68  C.  C.  A.  584,  14  Am.  Bankr.  Rep. 

Co.,  159  Fed.  286,  20  Am.  Bankr.  Rep.  302  j   In  re  Nichols,  166  Fed.  603,  22  Am. 

244;    In  re  Swift,  118  Fed.  348,  9  Am.  Bankr.  Rep.  216.    But  where  a  local  rule 

Bankr.  Hep.  237;   In  re  Miner,  117  Fed.  of  court  requires  a  petition  for  review 

953,  9  Am.  Bankr.  Rep.  100.  to  be  filed  within  a  limited  time  (as,  10 

*i  DTesael  v.  North  State  Lumber  Co.,  days),  It  Is  Imperative  and  must  be  com- 

119  Fed.  531,  9  Am.  Bankr.  Rep.  541.  piled  with,    tn  re  Isert  (D.  C.)  232  Fed. 

•i  In  re  Carver,  113  Fed.  138,  7  Am.  484,  30  Am.  Bankr.  Rep.   431;    In  re 

Bankr.  Rep.  539;    In  re  Covington,  110  Kruse  (D.  C.)  234  Fed.  470, 37  Am.  Bankr. 

Fed.  143.  8  Am.  Bankr.  Rep.  373.  Rep.  687;   In  re  Stringer  (D.  C.)  244  Fed. 
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Whether  or  not  this  requisite  has  been  complied  with  is  a  question  to 
be  determined  by  the  district  court  in  the  exercise  of  a  sound  judicial 
discretion,  having  regard  to  the  general  policy  of  the  act  to  expedite 
proceedings  and  to  the  circumstances  of  the  case,  especially  such  as 
may  offer  a  good  excuse  for  the  delay,  or,  on  the  other  hand,  charge  the 
party  with  laches.  And  its  decision  will  not  be  reversed  by  the  appel- 
late court  except  for  an  abuse  of  discretion  or  manifest  error.*5  Some 
of  the  courts  have  defined  the  term  "reasonable  time,"  for  this  purpose, 
as  the  same  time  fixed  by  law  for  taking  an  appeal  from  the  same  class 
of  orders.**  But,  generally  speaking,  no  arbitrary  time  has  been  lim- 
ited, the  courts  preferring  to  decide  each  case  on  its  own  facts,  but  with 
a  generally  observable  tendency  to  regard  thirty  days  as  the  limit  of  a 
"reasonable  time,"  unless  there  are  special  and  peculiar  circumstances 
to  excuse  a  longer  delay.  Thus,  it  is  said:  "In  view  of  the  general  aim 
and  purpose  of  the  bankruptcy  act  to  facilitate  and  expedite  the  pro- 
ceedings in  the  settlement  of  the  estates  of  bankrupts,  and  in  view  of 
analogous  provisions  requiring  prompt  and  speedy  action,  it  may  be 
stated  with  certainty  that  the  circumstances  and  conditions  must  be  ex- 
treme which  will  excuse  a  delay  of  more  than  thirty  days  in  asking  for 
a  review  of  an  order  of  the  referee."*7  In  one  case,  it  was  held  that 
an  order  dismissing  a  petition  for  review  filed  fifty  days  after  the  mak- 
ing of  the  order  sought  to  be  reviewed,  on  the  ground  of  unreasonable 
delay,  was  not  an  abuse  of  discretion,  where  nb  good  reason  for  the 
delay  was  shown.*8  In  another  case,  a  petition  filed  more  than  three 
months  after  the  order  was  made,  and  on  the  day  fixed  for  the  declar- 
ing of  a  dividend,  was  held  to  be  unreasonably  late,  especially  as  the 
referee  had  repeatedly  called  the  attention  of  counsel  to  the  matter,  and 
it  was  held  that,  on  the  objection  of  the  trustee,  the  referee  was  justified 
in  refusing  to  certify  the  matter  to  the  court.**  A  petition  filed  six 
months  after  the  date  of  the  order  complained  of  is  clearly  and  certainly 
too  late  and  should  be  dismissed.1*0  But  this  rule  does  not  apply  to  a 
motion  to  vacate  an  order. made  by  a  referee  in  bankruptcy,  on  the 
ground  that  he  had  no  jurisdiction  to  make  it.     Such  a  motion  should 


629,  40  Am.  Bankr.  Rep.  474;    In  re  El  813,  27  Am.  Bankr.  Rep.  56.    And  see  In 

SevUla  Restaurant  (D.  C.)  253  Fed.  410,  re  Toss,  147  Fed.  700.  17  Am.  Bankr. 

41  Am.  Bankr.  Rep.  80S.  Rep.  430;    In  re  Rome.  1G2  Fed.  971. 

»» Bacon  v.  Roberts,  146  Fed.  729,  77  10  Am.  Bankr.  Rep.  S20;    In  re  Wink, 

C.  C.  A.  135.  17  Am.  Bankr.  Rep.  421.  203  Fed.  348,  30  Am.  Bankr.  Rep.  298. 

»«In  re  Nichols,  IOC!  Fed.  003.  22  Am.  *«  Bacon  v.  Roberts,  146  Fed.  729,  77 

Bankr.  Rep.  216;    In  re  Nippon  Trading  C.  C.  A.  155,  17  Am.  Bankr.  Rep.  421. 

Co.,  182  Fed.  859,  25  Am.  Ronkr.  Rep.  ••  In  re  Grant,  143  Fed.  661,  16  Am. 

005.  Bankr.  Hep.  258. 

"In  re  Verdon  Cigar  Co.,  193  Fed.  *«»In  re  Sharick,  1  Alaska,  39& 
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be  entertained  at  any  time  and  disposed  of  on  the  merits,  as  the  doc- 
trine of  laches  does  not  apply  in  such  a  case.1*1  It  should  also  be  re- 
marked that  a  referee  is  not  required  to  stop  proceedings  before  him 
and  certify  to  the  court  for  decision  questions  raised  on  objections  to 
evidence.10* 

In  the  absence  of  any  provision  in  the  statute  or  the  rules  of  the 
court,  a  petition  to  review  an  order  of  a  referee  in  bankruptcy  does  not 
of  itself  operate  as  a  supersedeas,  and  whether  or  not  it  shall  have  that 
effect  rests  in  the  discretion  of  the  reviewing  or  reviewed  authority  in 
the  particular  case ;  but  the  district  court  may  provide  by  rule  that  such 
a  petition  for  review  shall  not  operate  as  a  supersedeas,  unless  a  bond 
be  given  to  indemnify  the  opposite  party  in  such  sum  as  may  be  pre- 
scribed by  the  referee  or  the  judge,  or  it  may  require  the  petitioner  to 
give  security  for  the  costs  of  the  review.'03 

The  duty  of  the  referee,  on  the  filing  of  such  a  petition,  is  to  "cer- 
tify to  the  judge  the  question  presented,  a  summary  of  the  evidence  re- 
lating thereto-  and  the  finding  and  order  of  the  referee  thereon."  (Gen- 
eral Order  No.  27.)  Referees  should  strictly  observe  these  directions. 
In  one  case,  where  the  referee  transmitted  to  the  clerk  of  the  court  the 
creditor's  petition  for  review,  the  notes  of  the  testimony,  and  his  own 
opinion,  it  was  held  that  this  was  not  a  compliance  with  the  order.  It 
was  said:  "There  is  no  attempt  to  certify  the  precise  question  that 
was  ruled  upon,  and  there  is  no  summary  of  the  evidence  relating  there- 
to. Both  these  provisions  are  important  and  should  be  carefully  ob- 
served. The  certification  of  the  question  prevents  disputes  among 
counsel  concerning  the  point  presented  and  decided,  and  the  summary 
of  the  evidence  is  required  in  order  to  save  the  judge  the  labor  of  ex- 
amining what  is  often  a  mass  of  testimony  on  many  different  ques- 
tions and  of  extracting  so  much  as  may  be  relevant  to  the  point  imme- 
diately in  hand.  The  summary  may  also  be  valuable  as  showing  what 
evidence  has  been  considered  by  the  referee  before  coming  to  a  con- 
clusion."10* And  where  any  matter  is  referred  to  a  referee  in  bank- 
s'" in  re  Willis  W.  Russell  Card  Co.  In  another  case,  where  it  Appeared  thnt 
174  Fed.  202.  2-1  Am.  Bankr.  Rep.  300.  the  referee.  Instead  of  malting  a  suin- 
">=  Bank  of  Ravenswood  v.  Johnson,  mary  of  the  evidence,  returned  all  the 
143  Fed.  463.  74  C.  C.  A.  S97,  16  Am.  evidence  thnt  was  taken,  and  the  mat- 
Bankr.  Rep.  206.  ter  whs  determined  by  the  Judge  without 

im  In  re  Home  Discount  Co..  147  Fed.      any  motion  having  been  made  to  require 
538,  17  Am.  Bankr.  Rep.  168.  the  evidence  to  be  summarized.  It  was 

io*  In  re  Kurtz,  125  Fed.  902.  11  Am.  held  that  the  proceeding  for  review  was 
Bankr.  Hep.  129;  In  re  Tureiz,  205  Fed.  not  Invalidated,  where  it  involved  sul>- 
400,  29  Am.  Bankr.  Rep.  752.  And  see  stantlal  matters,  because  the  rule  was 
Gardner  v.  Oleason.  250  Fed.  755,  170  C.  not  observed  by  the  referee.  Crira  v. 
C.  A.  555.  43  Am.  Bankr.  Rep.  644.  But  Woodford,  136  Fed.  34,  68  C.  C.  A.  584, 14 
Blk.Bkb.(3d  En.)— 12 
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ruptcy  to  find  the  facts,  it  is  proper  lor  him  in  his  report  to  state  his 
conclusions  on  the  facts  found. ,M 

§  75.  Review  of  Proceedings  by  Judge. — Jurisdiction  to  review  the 
orders  and  rulings  of  referees  in  bankruptcy  is  confided  exclusively  to 
the  district  courts.1**  It  is  only  after  a  decision  by  the  district  court 
that  the  matter  can  be  brought  before  the  circuit  court  of  appeals,  not 
by  petition  or  appeal  directly  from  the  referee.101  On  such  a  petition, 
the  district  court  is  given  authority  to  "consider  records  and  findings 
certified  to  it  by  referees,"  and  either  to  confirm  the  decision  of  the 
referee,  to  modify  or  overrule  it,  or  to  return  the  case  to  him  with 
instructions  for  further  proceed  ings.19*  This  does  not  contemplate  a 
general  review  of  the  entire  proceeding  before  the  referee,1**  nor  a 


Am.  Bfinkr.  Rep.  302.  Where  objections 
to  evidence  offered  before  a  referee  were 
sustained,  the  referee,  at  the  request 
of  the  party  offering  the  same,  was  not 
required  to  certify  the  objections  made 
to  the  court  for  revision.  In  re  Romine, 
13S  Fed.  837,  14  Am.  Bankr.  Hep.  785. 
An  order  of  a  referee  in  a  matter  In 
which  there  is  a  dispute  of  fact  must  be 
supported  by  a  finding  of  the  ultimate 
facts ;  the  specific  facta  to  be  found  de- 
pending on  the  particular  case.  In  re 
Canister  Co.  (D.  C.)  248  Fed.  587,  41  Am. 
Bankr.  Rep.  625. 

ion  in  re  Baker  (D.  C.)  212  Fed.  765, 
02  Am.  Bankr.  Rep.  378. 

io«  The  judicial  functions  of  a  referee 
in  bankruptcy,  however  Important,  are 
always  subject  to  the  review  of  the  bank- 
ruptcy court  Weldhorn  v.  levy,  253  U. 
S.  268,  40  Sup.  Ct.  53-1,  64  L.  Ed.  808,  45 
Am.  Bankr.  Rep.  403. 

i«  Knapp  &  Spencer  Co.  v.  Drew,  160 
Fed.  413,  87  C.  O.  A.  365,  20  Am.  Bankr. 
Rep.  355;  In  re  Octave  Mining  Co.  (D. 
C.)  212  Fed.  457. 

I"  Bankruptcy  Act  1898,  5  2,  clause 
10.  Where  a  court  of  bankruptcy,  on  a 
petition  for  review  of  an  order  of  a  ref- 
eree requiring  a  bankrupt  to  turn  over 
certain  property  to  his  trustee,  or  to  pay 
Its  value,  made  an  order  giving  the  bank- 
rupt a  stated  time  within  whioh  to  com- 
ply with  the  order  of  the  referee,  It  was 
Impliedly  an  affirmance  of  such  order, 
and  it  is  not  again  subject  to  review  in 
subsequent  proceedings.  In  re  Hersb- 
kowltz,  136  Fed.  050, 14  Am.  Bankr.  Rep. 
86.  Bnt  the  fact  that  the  court,  in  af- 
firming such  order,  struck  out  a  provi- 


sion for  the  commitment  of  the  bankrupt 
in  case  of  his  default,  and  gave  him  ad- 
ditional time,  Is  not  an  adjudication  that 
he  should  not  be  so  punished,  but  leaves 
that  matter  to  be  brought  up  anew  by 
motion  in  case  the  bankrupt  falls  to  obey 
the  order  within  the  time  allowed. 
Idem.  As  to  remanding  a  case  to  the 
referee  with  Instructions  for  further 
proceedings,  see  Knapp  &  Spencer  Co.  v. 
Drew,  160  Fed.  413,  87  C.  C.  A.  365,  20 
Am.  Bankr.  Rep.  355.  Where  a  referee's 
findings  were  not  sufficiently  definite  to 
enable  the  court  on  a  petition  for  review 
to  determine  the  legal  questions  Involved. 
the  proceeding  will  be  remanded  to  the 
referee  for  further  hearing  and  addition- 
al findings.  In  re  Hawley  Down  Draft 
Furnace  Co.  (D.  C.)  214  Fed.  500,  32  Am. 
Bankr.  Rep.  635. 

io»  In  re  T.  L.  Kelly  Dry-Goods  Co., 
102  Fed.  747,  4  Am.  Bankr.  Rep.  528.  In 
re  Stokes,  185  Fed.  904,  26  Am.  Bankr. 
Rep.  255.  And  see  In  re  Tudor,  96  Fed. 
942,  2  Am.  Bankr.  Rep.  80S.  Where  the 
only  matter  eertlfled  to  the  district  court 
for  review  by  the  referee  was  an  order 
overruling  a  demurrer  to  and  denying 
a  motion  to  strike  out  portions  of  a 
motion  filed  by  a  trustee,  a  subsequent 
order  made  by  the  referee  on  such  mo- 
tion was  not  before  the  district  conrt 
for  review.  Ellis  v.  Knilewitch,  141 
Fed.  954,  73  C.  C.  A.  270,  15  Am.  Bankr. 
Rep.  615.  On  a  petition  to  review  an 
order  of  a  referee,  the  court  will  not 
review  the  order  under  which  the  mat- 
ter was  referred  to  the  referee  for  hear- 
ing. In  re  Graft  (D.  C.)  255  Fed.  239, 
43  Am.  Bankr.  Rep.  164. 
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trial  de  novo,11*  but  only  a  consideration  and  review  of  the  particular 
question  certified  up,  in  the  light  of  the  record  and  evidence  transmitted. 
Still,  the  provision  is  very  broad,  and  the  courts  are  not  disposed  to  be 
overstrict  in  limiting-  the  scope  of  the  review.  It  is  said,  for  instance, 
that  the  court  may  properly  consider  any  point  presented  by  the  record 
before  it,  whether  or  not  such  point  was  discussed  before  or  by  the 
referee.111  And  it  has  even  been  held  that  it  is  perfectly  permissible 
for  the  judge  to  take  new  testimony  if  it  is  offered  before  him.1"  But 
generally  speaking,  on  the  analogy  of  appeals  properly  so  called,  the 
judge  will  restrict  his  consideration  of  the  case  to  the  specific  errors 
complained  of  in  the  petition,  and  to  such  objections  and  exceptions  as 
were  raised  in  the  proceedings  before  the  referee,  and  matters  not  then 
pressed,  or  not  mentioned  in  the  petition,  will  be  considered  as  waiv- 
ed.1" Yet  this  rule  will  not  be  applied  with  inflexible  severity.  A  pro- 
ceeding in  bankruptcy,  as  it  is  often  remarked,  is  a  proceeding  in  equity; 
and  substantial  rights  will  not  be  sacrificed  to  technicalities.  Thus,  on 
petition  to  review  an  order  of  the  referee,  the  court  is  authorized  to 
protect  and  secure  to  the  bankrupt  any  substantial  right  of  his  which 
may  have  been  overlooked  by  the  referee,  though  there  may  be  no  spe- 
cific assignment  of  error  in  relation  thereto.114 

In  matters  which  are  within  the  sound  discretion  of  the  referee, 
such  as  questions  concerning  the  best  interests  of  the  estate  as  involved 
in  the  sale  of  the  bankrupt's  assets  or  the  performance  of  his  contracts, 
the  referee's  decision  is  either  not  subject  to  review  at  all,  or  if  it  is, 
will  not  be  reversed  unless  clearly  improvident.118  As  to  the  result  of 
the  review  by  the  court,  it  is  to  be  observed  that  creditors  who  petition 
for  such  a  review  and  obtain  a  reversal  of  the  referee's  order  are  not 

no  In  re  Home  Discount  Co..  147  Fed.  compare  In  re  Goldman  (C.  C.  A.}  241 

538, 17  Am.  Bankr.  Rep.  168.    Where  the  Fed.  385,  39  Am.  Bankr.  Rep.  58. 

evidence  before  a  referee  Is  not  In  seri-  i"1  In  re  Leech,  171  Fed.  622,  96  0.  C. 

oas  conflict,  the  court  rany  henr  the  mat-  A.  424,  22  Am.  Bankr.  Rep.  .7)0. 

ter  de  novo  and  consider  questions  not  >>■  In  re  McCann  Bros.  Ice  Co.,  171 

raised  by  formal  exceptions  to  the  ref-  Fed.  265,  22  Am.  Bankr.  Rep.  555:  In  re 
eree's    decision.     In  re  Elmore    Cotton  ■   Rome,  162  Fed.  971,  19  Am.  Bnnkr.  Rep. 

Mllla  (D.  C.)  217  Fed.  810,  33  Am.  Bankr.  820;    In  re  Scott,    90  Fed.  404,    3  Am. 

Rep.  544.  Bankr.  Rep.  625;  In  re  Carolina  Cooper- 

'"In    re  Samuel  Wilde's  Sons,    144  age  Co.,  96  Fed.  604;  In  re  Conn,  171 

Fed.  972,  75  C.  C.  A.  601,  16  Am.  Bankr.  Fed.  568,  22  Am.  Bankr.  Rep.  781;  In  re 

Hep.  386;  In  re  Mills  Tea  &  Butter  Co.  Bayford  Truch  'A  Tractor  Co.  (D.  C.)  250 

(D.  C.)  235  Fed.  815,  37  Am.  Bankr.  Rep.  Fed.  634,  41  Am.  Bankr.  Rep.  616;  In  re 

711.    See  In  re  French,  250  Fed.  944.    In  Stucky  Trucking  &  Rigging  Co.  (D.  C.) 

a  summary  proceeding  before  a  referee  240  Fed.  427;  In  re  Levy  (D.  C.)  261  Fed. 

to  enforce  performance  of  tbe  bankrupt's  432,  44  Am.  Bankr.  Rep.  248. 

contract,  it  is  not  too  late  to  question  the  *u  In  re  Monongahela  Distillery  Co., 

referee's  jurisdiction  on  a  petition  to  re-  186  Fed.  220. 

view  his  order.    In  re  Ballou  (D.  C.)  215  "»  In  re  Knox  Automobile  Co.  (D.  C.l 

Fed.  810.  33  Am.  Bankr.  Bep.  21.    But  210  Fed.  569,  32  Am.  Bankr.  Rep.  67 ;  In 
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thereby  placed  in  a  position  of  any  preference  or  priority  over  other 
creditors  (with  similar  rights)  who  did  not  join  in  the  petition  for 
review.1"' 

§  76.  Same ;  Effect  of  Referee's  Findings  of  Fact. — On  review  of  a 
ruling  or  order  of  a  referee  in  bankruptcy,  his  decision  upon  a  question 
of  fact  will  be  entitled  to  respectful  consideration,  but  will  not  possess 
any  conclusive  or  constraining  force,  where  it  is  a  deduction  or  infer- 
ence from  admitted  or  established  facts,  of  which  the  judge  may  take 
a  different  view.11'  But  if  his  findings  of  fact  are  based  upon  a  review 
of  conflicting  evidence,  or  have  involved  the  necessity  of  weighing  the 
credibility  of  witnesses,  they  are  entitled  to  very  great  weight,  and 
will  not  be  rejected  or  disregarded  by  the  court  unless  clearly  and 
manifestly  erroneous.118     It  has  indeed  been  said  that  the  findings  of 


re  Schilling  (D.  C.)  251  Fed.  966,  41  Am. 
Bankr.  Rep.  705. 

"*  In  re  Jamison  Bros.  &  Co.,  269 
Fed.  641. 126  C.  C.  A.  363, 38  Am.  Bankr. 
Rep.  972. 

"'  In  re  McCrary  Bros.,  169  Fed.  485, 
22  Am.  Bankr.  Rep.  161;  Ohio  Valley 
Bank  Co.  v.  Mock,  163  Fed.  155,  89  C.  O. 
A.  605.  20  Am.  Bankr.  Rep.  40 ;  In  re 
Peoples'  Department  Store  Co.,  159  Fed. 
280,  20  Am.  Rankr.  Rep.  244 ;  In  re  Geor- 
gia Steel  Co.  (D.  0.)  240  Fed.  473,  39 
Am.  Bankr.  Rep.  426 ;  In  re  Aboudara 
ID.  C.)  210  Fed.  469,  40  Am.  Bankr.  Hep. 
166;  In  re  Blanehard  (D.  C.)  253  Fed. 
758.  42  Am.  Bankr.  Rep.  177 ;  Walter  v. 
Atha  (C.  C.  A.)  262  Fed.  75,  45  Am. 
Bankr.  Rep.  150.  The  referee's  findings 
of  fact,  while  presumptively  correct,  are 
not  as  conclusive  as  the  verdict  of  a 
Jury,  or  as  findings  of  fact  made  by  a 
judge  in  an  action  at  law.  where  a  Jury 
has  been  waived.  In  re  Hawks,  204  Fed. 
309,  30  Am.  Bankr.  Rep.  365. 

in  In  re  Booth,  96  Fed.  943,  2  Am. 
Bankr.  Rep,  770:  In  re  Rome  Pinning 
Mill  Co.,  99  Fed.  037,  3  Am.  Bankr.  Rep.' 
736;  In  re  Wnxelhaum,  101  Fed.  228,  4 
Am.  Bankr.  Rep.  120;  In  re  Stout,  100 
Fed.  794,  0  Am.  Bankr.  Rep.  505 :  In  re 
Covington,  110  Fed.  143,  6  Am.  Bankr. 
Rep.  373 :  In  re  Miner,  117  Fed.  053,  9 
Am.  Rtinkr.  Rep.  100;  In  re  Williams, 
120  Fed.  542,  9  Am.  Bankr.  Rep.  731; 
In  re  Shulls,  135  Fed.  623.  14  Am.  Bankr. 
Rep.  378:  lu  re  Benjamin.  140  Fed.  320. 
15  Am.  Bankr.  Rep.  351 :  In  re  Simon  & 
Sternberg,  151  Fed.  507,  18  Am.  Bankr. 
Rep.  204;  In  re  Kenyon,  156  Fed.  863, 


19  Am.  Bankr.  Rep.  194;  In  re  Littman, 
159  Fed.  233,  20  Am.  Bankr.  Bep.  300; 
In  re  Hatem,  161  Fed.  895,  20  Am. 
Bankr.  Rep.  470;  Ohio  Valley  Bank  Co. 
v.  Mack,  163  Fed.  155,  89  C.  C.  A.  605, 

20  Am.  Bankr.  Bep.  40;  In  re  Brasei- 
ton,  169  Fed.  960,  22  Am.  Bankr.  Rep. 
419;  In  re  MaeKlssle,  171  Fed.  259,  22 
Am.  Bankr.  Hep.  817;  Fouche  v.  Shear- 
er, 172  Fed.  592,  22  Am.  Bankr.  Rep. 
828;  In  re  HofTman,  173  Fed.  234,  23 
Am.  Bankr.  Rep.  19;  In  re  C.  K.  Hut- 
chins  Co.,  179  Fed.  864,  24  Am.  Baukr. 
Rep.  647:  In  re  Schwartz,  179  Fed.  767, 
23  Am.  Bankr.  Rep.  37;  In  re  Bumii- 
hauer.  179  Fed.  966.  24  Am.  Bankr.  Rep. 
750;  In  re  Boner,  189  Fed.  93,  26  Am. 
Hankr.  Rep.  321;  In  re  Brenner,  190  Fed. 
209, 26  Am.  Bankr.  Rep.  646;  In  re  Amer- 
ican National  Beverage  Co.,  193  Fed. 
772;  In  re  Silverman.  206  Fed.  960: 
Couts  v.  Townaend,  126  Fed.  249,  11 
Am.  Bankr.  Rep.  126:  In  re  Solowav  & 
Kara,  195  Fed.  103,  28  Am.  Bankr.  Rep. 
228;  In  re  Charlestown  IJght  &  Power 
Co.,  199  Fed.  846,  29  Am.  Bankr.  Rep. 
721;  In  re  Cox,  199  Fed.  952,  29  Am. 
Bnnkr.  Rep.  456;  In  re  Malscbtek  &  Lev- 
in (D.  C.)  206  Fed.  71,  30  Am.  Bankr. 
Rep.  237;  In  re  Heffron  Co.  (D.  C.)  216 
Fen".  642,  33  Am.  Bankr.  Rep.  443:  In  re 
Coxatsky  (D.  C.)  216  Fed.  920,  33  Am. 
Bankr.  Rep.  323;  In  re  Kligerman  (D. 
C.)  219  Fed.  758,  33  Am.  Bankr.  Rep. 
608 ;  In  re  Gay  ■&  Sturgis  fD.  C.)  224  Fed. 
127,  35  Am.  Bankr.  Rep.  417;  In  re  Ros- 
en f  eld  -Goldman  Co.  CD.  C.)  228  Fed.  921, 
36  Am.  Bankr.  Rep.  520:  In  re  THa  (D. 
C.)  233  Fed.  476;  In  re  Aronson  (D.  C.) 
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a  referee  have  the  same  effect  as  if  rendered  by  any  court  of  general 
jurisdiction.1"  But  it  is  probably  a  better  statement  of  the  rule  to  say 
that,  while  no  arbitrary  rule  can  be  laid  down  for  determining  the 
weight  which  should  be  attached  to  a  finding  of  fact  by  a  referee  in 
bankruptcy,  yet,  as  his  position  and  duty  are  analogous  to  those  of  a 
special  master,  the  rules  applicable  to  a  master's  report  apply  to  a  ref- 
eree's finding  of  facts,  and  if  it  is  based  on  conflicting  evidence,  involv- 
ing questions  of  credibility,  and  the  referee  has  heard  the  witnesses, 
the  District  Judge  should  not  disturb  his  findings  unless  there  is  most 
cogent  evidence  of  mistake.1** 

Still,  they  are  not  absolutely  conclusive,  and  if  the  judge  reaches  a 
different  conclusion  upon  the  whole  record  before  him,  it  is  certainly 
within  his  province  to  do  so.  This  is  explained  by  a  circuit  court  of  ap- 
peals in  the  following  terms:  "Although,  in  a  loose  sense,  parties  who 
are  dissatisfied  with  the  conclusions  of  the  referee  are  said  to  appeal 
to  the  district  court,  yet  the  action  of  that  court  on  the  findings  of  the 
referee  did  not  assume  the  formalities  of  an  appellate  tribunal.  Neither, 
according  to  the  usual  practice,  are  the  proceedings  before  the  referee 
brought  before  the  court  on  exceptions,  and  thus  made  a  part  of  the 
record,  as  in  the  case  of  a  master  in  chancery.  The  relations  between 
the  court  and  the  referee  are  usually  of  an  informal  character."  Sec- 
tion 38  of  the  Bankruptcy  Act  and  General  Order  No.  27  "provide  for 
review  by  the  court  of  the  orders  of  referees  in  the  most  general  terms, 
and  are  far  from  limiting  the  court  to  the  rules  which  govern  a  chan- 
cery suit.  Therefore,  according  to  the  common  practice,  the  district 
court  was  authorized  to  disregard  the  findings  of  the  referee  entirely 
if  it  saw  fit  so  to  do,  and  proceed  de  novo,  or  reject  them  for  rea- 
sons of  law,  or  refuse  to  accept  them  in  whole  or  in  part,  without  as- 
signing reasons  therefor.  The  position  of  the  petitioner  in  this  par- 
ticular would  require  this  court   [the  circuit  court  of  appeals]    to  be 

233  Fed.  1022,  37  Am.  Bankr.  Rep.  386;  In  re  Mullings  Clothing  Co.   (I>.  0.)  252 

In  re  Farmers'  Dairy  Ass'n  (D.  C.)  234  Fed.  687,  41  Am.  Bankr.  Rep.  756 ;  In  re 

Fed.  118,  37  Am.  Bankr.  Rep.  672 ;  Cham-  Campion   (D.   C.)  256  Fed.  WJ,  43  Am. 

bers  v.  Continental  Trust  Co.  (I).  C.)  235  Bankr.   Rep.  628;   In   re   Wilson-Nobles- 

Fed.  441.  38  Am.  Bankr.  Eep.  78:  In   re  Barr  Co.  (D.  C.)  256  Fed.  966,  42  Am. 

Schultz  &  Guthrie  (D.  C.)  235  Fed.  907,  Bankr.  Rep.  252;  In  re  Rosen'a  Estate, 

:S7  Am.  Bankr.  Rep.  604 ;  In  re  Biehl  (D.  (C.  O.  A.)  263  Fed.  704,  45  Am.  Bankr. 

CJ  237  Fed.  720,  38  Am.  Bankr.  Rep.  Rep.  6;  In  re  Prentice  (D.  C.)  267  Fed. 

150;   In   re  Atkfnson-Keree  Grocery  Co.  1019,  46  Am.  Bankr.  Rep.  38. 

ID.  C.)  245  Fed.  481.  39  Am.  Bankr.  Rep.  "»  McCulIocb   v.    Davenport    Savings 

819.  40  Am.  Bankr.  Rep.  411 ;  In  re  Gol-  Bank  (D.  C.)  226  Fed.  300.  3!i  Am.  Bankr. 

ub  ID.  O.)  245  Fed.  512,  SB  Am.  Bankr.  Rep.  705. 

Rep.  810;  In  re  Najonr  fD.  C.)  240  Fed.  «»  Sternberg  v.  M.  Cohen  &  Co.,  254 

167;  In  re  Association  Dairy  Co.  (I>.  C.)  Fed.  ].  165  C.  C.  A.  411,  42  Am.  Bankr. 

251  Fed.  749.  42  Am.  Bankr.  Rep.  321 ;  Rep,  450. 
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bound  conclusively  by  the  findings  of  the  referee  of  the  preliminary 
and  ultimate  facts,  although  the  district  court  was  not  so  bound,  a  po- 
sition which  defeats  itself  on  its  very  face." m  Moreover,  there  are 
exceptional  cases  in  which  the  rule  does  not  apply.  Thus,  on  review 
by  the  district  judge  of  an  order  made  by  the  referee  in  bankruptcy, 
requiring  the  bankrupt  to  surrender  to  his  trustee  money  or  property 
alleged  to  be  in  his  possession  and  to  constitute  assets  of  his  estate, 
the  ordinary  rule  as  to  the  force  of  the  referee's  findings  of  fact  is  not 
applicable,  because  the  determination  is  not  governed  by  the  weight  of 
testimony,  but  it  is  the  duty  of  the  judge  to  ascertain  that  cause  is 
shown  for  making  such  an  order  beyond  a  reasonable  doubt.1" 

§  77.  Records  and  Accounts  of  Referees. — The  Bankruptcy  Act 
makes  it  the  duty  of  the  referee,  when  his  office  is  in  the  same  city  or 
town  where  the  court  of  bankruptcy  convenes,  to  call  upon  and  receive 
from  the  clerk  all  papers  filed  in  the  court  which  have  been  referred  to 
him,  and  the  duty  of  the  clerk  to  deliver  to  the  referee  such  papers  on 
his  application ;  but  if  the  office  of  the  referee  is  not  in  the  same  city 
or  town  as  the  office  of  the  clerk,  then  the  latter  is  to  transmit  such 
papers  to  the  former  by  mail."3  Among  the  papers  referred  to  must  be 
included  the  schedule  of  the  bankrupt,  for  another  clause  of  the  act  re- 
quires this  document  to  be  executed  in  triplicate,  and  provides  that  one 
copy  thereof  shall  be  "for  the  referee."  "*  It  is  further  the  duty  of  the 
referee  to  "indorse  on  each  paper  filed  with  him  the  day  and  hour  of 
filing,  and  a  brief  statement  of  its  character."  "*  He  is  to  keep  a  rec- 
ord of  the  proceedings  in  each  case  in  a  separate  book  or  books,  and 
these  shall,  together  with  the  papers  on  file,  constitute  the  records  of 
the  case.  The  records  of  all  proceedings  before  the  referee  are  to  be 
kept,  as  nearly  as  may  be,  in  the  same  manner  as  records  are  kept  in 
equity  cases  in  the  federal  courts.  And  when  a  case  is  concluded  be- 
fore the  referee,  the  book  or  books  containing  the  record  of  it  are  to 
be  certified  to  by  him,  and,  together  with  such  papers  as  are  on  file  be- 
fore him,  be  transmitted  to  the  court  of  bankruptcy,  there  to  remain 
as  a  part  of  the  records  of  that  court.1*6  The  provisions  of  the  statute 
do  not  constitute  the  referee  the  keeper  of  the  records,  or  authorize 

"iln  re  Pettlngill,  137  Fed.  840,  70  Bankr.  Bep.  280.     And  see  In  re  Hey- 

C.  C.  A.  338, 14  Am.  Bankr.  Bep.  757.  man  (D.  C.)  214  Fed.  491. 

>"3  In  re  Mayer,  98  Fed.  839,  3  Am.  m  Bankruptcy    Act  1898,    H  39,  51, 

Bankr.  Bep.  533.    But  where  the  referee  clause  3. 

lias  considered  carefully  the  evidence  on  i=«  Bankruptcy  Act  1898,  f  7,  clause  8. 

the  Issue  of  whether  the  bankrupt  Is  con-  120  General  Order  No.  2. 

cealing  assets,  his  findings  should  not  be  ia«  Bankruptcy  Act  1898,  g  42.    See  In 

disturbed  In  the  absence  of  a  demonstra-  re  Graves,  182  Fed.  443,  25  Am.  Bankr. 

Hon  that  a  plain  mistake  has  been  made.  Rep.  372. 
In  re  Bass  (D.  C.)  257  Fed.  137,  43  Am. 
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him  to  certify  records  directly  to  a  circuit  court  of  appeals. m  It  is 
further  provided  that  certified  copies  of  proceedings  before  a  referee, 
or  of  a  paper  issued  by  the  referee,  "shall  be  admitted  as  evidence  with 
like  force  and  effect  as  certified  copies  of  the  records  of  district  courts 
of  the  United  States  are  now  or  may  hereafter  be  admitted  as  evi- 
dence." **■  A  referee  must  permit  a  reasonable  opportunity  for  the  in- 
spection of  the  accounts  relating  to  the  affairs  of,  and  the  papers  and 
records  of,  estates  in  his  charge  by  parties  in  interest.  If  he  refuses  to 
do  so,  application  should  be  made  to  the  court  for  an  order  requiring 
him  thereto.  If  he  refuses  when  directed  by  the  court,  it  is  a  punish- 
able offense,  and  conviction  thereof  will  vacate  his  office. ,w  But  a  ref- 
eree, while  he  must  permit  inspection  and  furnish  information,  is  not 
required  to  furnish  copies  of  the  papers  or  proceedings  before  him; 
and  the  jurisdiction  of  a  referee  to  proceed  with  a  hearing  on  a  reference 
made  by  the  court  is  not  affected  by  his  refusal  to  furnish  to  a  party,  on 
demand,  a  copy  of  the  petition  on  which  the  hearing  is  based  and  of  the 
order  of  reference.1"  Original  papers  referred  to  in  the  bankrupt's  depo- 
sition and  annexed  thereto  cannot  be  withdrawn  from  the  files  at  the 
option  of  the  bankrupt,  but  the  court  may  order  a  withdrawal  for  good 
reason  shown  by  a  party  interested.1*1 

The  provision  as  to  the  accounts  of  referees  is  that  "every  referee 
shall  keep  an  accurate  account  of  his  traveling  and  incidental  expenses, 
and  of  those  of  any  clerk  or  other  officer  attending  him  in  the  perform- 
ance of  his  duties  in  any  case  which  may  be  referred  to  him ;  and  shall 
make  return  of  the  same  under  oath  to  the  judge,  with  proper  vouchers 
when  vouchers  can  be  procured,  on  the  first  Tuesday  in  each  month." 1M 
Exceptions  to  the  referee's  charges  against  the  estate  in  bankruptcy 
for  his  expenses  therein  will  not  be  heard  by  the  court,  when  the  ref- 
eree's account  of  such  expenses  has  been  duly  kept  and  returned  to 
the  court  under  oath  with  vouchers,  as  required  by  law,  and  approved 
by  the  court,  and  especially  when  distribution  of  the  estate  has  already 
been  made  before  such  exceptions  are  presented.'"  Finally,  it  is  made 
the  duty  of  "officers,"  including  the  referees,1"  to  "furnish  in  writing 
and  transmit  by  mail  such  information  as  is  within  their  knowledge, 

ii7  Cook  Inlet  Coal  Fields  Co.  v.  Cald-  132  General   Order   No.   2G.      And   see 

well,  147  Fed.  475,  78  O.  C.  A.  17, 17  Am.  Bankruptcy  Act  1898,  §  62. 

Bankr.  Hep.  138.  us  In  re  Tebo,  101  Fed.  410,  4  Am. 

""Bankruptcy  Art  1898. 1  31,  claused.  Bankr.  Rep.  %io. 

*«  Bankruptcy  Act  1888,  |  30,  clause  m  The    term    "officer''    includes    the 

3 ;  1 20,  clause  c,  3.  '  clerk,    marshal,    receiver,    referee    and 

1*0  In  re  Lewin,  103  Fed.  850,  4  Am.  trustee.      Bankruptcy    Act    1808,    J    1, 

Bankr.  Rep.  632.  clause  IS. 

i«  In  re  McKafr,  2  N.  B.  R.  343,  Fed. 
Cat.  No.  8,908. 
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and  as  may  be  shown  by  the  records  and  papers  in  their  possession,  to 
the  attorney  general,  for  statistical  purposes,  within  ten  days  after  be- 
ing requested  by  him  to  do  so.""* 

§  78.  Contempts  before  Referees. — It  is  provided  by  the  statute 
that  no  person,  in  proceedings  before  a  referee,  shall  (1)  "disobey  or 
resist  any  lawful  order,  process,  or  writ;  (2)  misbehave  during  a  hear- 
ing or  so  near  the  place  thereof  as  to  obstruct  the  same;  (3)  neglect 
to  produce,  after  having  been  ordered  to  do  so,  any  pertinent  document ; 
or  (4)  refuse  to  appear  after  having  been  subpoenaed,  or,  upon  ap- 
pearing, refuse  to  take  the  oath  as  a  witness,  or,  after  having  taken  the 
oath,  refuse  to  be  examined  according  to  law."  The  referee  himself 
has  no  power  to  punish  for  contempt ;  but  he  "shall  certify  the  facts  to 
the  judge,  if  any  person  shall  do  any  of  the  things  forbidden  in  this 
section.  The  judge  shall  thereupon,  in  a  summary  manner,  hear  the 
evidence  as  to  the  acts  complained  of,  and,  if  it  is  such  as  to  warrant 
him  in  so  doing,  punish  such  person  in  the  same  manner  and  to  the 
same  extent  as  for  a  contempt  committed  before  the  court  of  bank- 
ruptcy, or  commit  such  person  upon  the  same  conditions  as  if  the  doing 
of  the  forbidden  act  had  occurred  with  reference  to  the  process  of,  or 
in  the  presence  of,  the  court."'**  Since  it  is  the  court  alone  that  pos- 
sesses the  power  of  punishment  for  contempt,  it  is  error  to  leave  the 
question  of  commitment  by  way  of  punishment,  or  as  a  means  of  en- 
forcing obedience,  to  the  discretion  of  the  referee."1  At  the  same  time, 
the  contempts  which  are  within  the  purview  of  this  section  are  commit- 
ted against  the  court  as  represented  by  the  referee,  not  the  court  as  rep- 
resented by  the  judge.  Hence,  for  example,  in  the  case  of  disobedience 
to  an  order,  it  is  the  order  as  made  by  the  referee,  not  the  order  as  finally 
approved  by  the  judge,  which  must  be  obeyed  under  penalty  of  punish- 

>"  Bankruptcy  Act  1808,  i  54.  resistance  liy  any  such  officer,  or  by  any 
is»  Bankruptcy  Act  1898,  |  41.  Aa  party,  ]nror,  witness,  or  other  person, 
to  the  general  power  of  the  federal  to  any  lawful  writ,  process,  order,  rule, 
courts  to  punish  for  contempts,  tbe  acts  decree  or  command  of  the  said  courts." 
of  Congress  provide  that  they  "shall  Rev.  Stat.  U.  S.  §  725,  Federal  Judicial 
have  power  to  Impose  and  administer  all  Code  1911,  ;  268.  The  provision  of  the 
necessary  oaths,  and  to  punish,  by  fine  Bankruptcy  Act  above  referred  to  does 
or  Imprisonment,  at  the  discretion  of  not  apply  to  a  proceeding  in  contempt 
tbe  court,  contempts  of  their  authority:  against  a  bankrupt  for  violation  of  an 
Provided,  that  such  power  to  punish  con-  order  of  the  court,  which  may  be  prose- 
tempts  shall  not  be  construed  to  extend  cured  in  the  usual  form  by  his  trustee, 
to  any  cases  except  the  misbehavior  of  Blderman  v.  Cooper  (C.  O.  A.)  278  Fed. 
any  person  In  their  presence,  or  so  near  US3. 

thereto  as  to  obstruct  the  administration         >*?  Smith  t.  Belford,  106  Fed.  658,  45 

of  justice,  the  misbehavior  of  any  of  the  C.  C  A.  5:1(5,  5  Am.  Bankr.  Rep,  281;  In 

ntPitTM   of   said   courts    In   their   official  re  Haring,  193  Fed.  168,  27  Am.  Bankr. 

transactions,    and    the   disobedience   or  Hep.  285. 
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ment  for  contempt.  In  other  words,  if  a  party  affected  by  an  order  of 
the  referee,  requiring  him  to  take  certain  action  forthwith,  files  a  peti- 
tion for  review  by  the  judge,  but  does  not  secure  a  supersedeas,  the 
referee's  order  continues  operative,  and  the  failure  to  obey  it  is  a  con- 
tempt, which  cannot.be  justified  on  the  theory  that  it  is  not  an  offense 
to  disobey  the  order  until  after  it  has  been  confirmed  by  the  court.1" 
All  classes  and  kinds  of  orders  made  by  referees  fall  within  this  rule, 
provided  that  they  are  not  unlawful  or  entered  without  jurisdiction, 
but  perhaps  the  most  usual  examples  are  found  in  the  case  of  orders 
requiring  the  bankrupt  or  some  third  person  to  surrender  money  or 
property  to  the  trustee  in  bankruptcy.1*8  The  case  of  misbehavior  or 
contumacy  on  the  part  of  witnesses  summoned  for  examination  in  bank- 
ruptcy proceedings  will  be  more  fully  considered  in  the  chapter  relat- 
ing to  examinations  in  bankruptcy.140 

As  to  the  procedure  in  cases  of  this  kind,  it  is  held  that  the  direc- 
tions of  the  statute  must  be  strictly  observed.  "In  order  that  the  court 
may  take  cognizance  of  the  offense  and  punish  the  offender,  he  must  be 
proceeded  against  strictly  in  accordance  with  the  mode  pointed  out  by 
the  bankruptcy  act,  and  any  deviation  from  that  procedure  the  bank- 
rupt [respondent]  may  take  advantage  of  on  a  motion  to  dismiss  the 
proceedings.  The  statutory  procedure,  being  full  and  complete,  must  be 
strictly  followed,  and  a  failure  to  do  so  will  be  fatal."  Accordingly,  in 
the  case  from  which  this  quotation  is  taken,  the  court  dismissed  a 
proceeding  to  punish  a  bankrupt  for  contempt  because  it  was  instituted 
by  a  petition  filed  by  the  trustee,  for  a  rule  on  the  bankrupt  to  show 
cause,  instead  of  being  based  on  a  certificate  of  the  referee,  as  the  law 

'*•  In  re  Home  Discount  Co.,  147  Fed.  195  Fed.  100,  28  Am.  Bankr.  Rep.  225. 
538,  17  Am.  Bankr.  Rep.  168.  But  see  Where  the  referee  ordered  the  trustee  to 
Brown  v.  Detroit  Trust  Co.,  193  Fed.  make  a  demund  upon  his  own  attorney  for 
622,  113  C.  G.  A.  490,  holding  that  where  money  Id  the  latter'e  hand*,  claimed  to 
a  third  person  was  ordered  by  the  ref-  be  assets  of  the  estate,  and  the  trustee 
eree  to  surrender  property  of  the  bank-  obeyed  the  order,  he  cannot  l>e  charged 
nipt  In  his  possession  within  a.  limited  with  contempt  for  falling  to  secure  the 
time,  and,  before  the  expiration  of  auch  money,  where  the  attorney  refused  to 
time,  he  took  proceedings  to  review  the  surrender  it.  In  re  Stetnper  <D.  C.)  222 
order  of  the  referee,  those  proceedings  Fed.  690.  34  Am.  Bankr.  Rep.  800. 
suspended  the  operation  of  the  referee's  Where  the  referee  orders  a  private  sale 
order,  and  therefore  a  Judgment  impos-  of  property  of  the  bankrupt,  if  the  bank- 
log  a  fine  on  defendant  for  contempt  in  nipt  and  a  creditor  Induce  the  bidder  to 
failing  to  comply  with  the  order  was  er-  withdraw  hla  bid,  in  order  that  another 
roneous.  may  purchase  at  a  lower  price,  they  are 

ibb  gee  In  re  Graessler  &  lieichwald,  punishable  as  for  contempt.    In  re  Boyd 

164  Fed.  478,  83  C.  C.  A.  304.  18  Am.  (D.   C.)  228  Fed.   1003,  30  Am.   Bankr. 

Bankr.  Rep.  004;  Id  re  Home  Discount  Rep.  407. 

Co.  (D.  C.)  147  Fed.  538,  17  Am.  Bankr.         i»«The  refusal  to  be  examined,  for 

Rep.  168:  In  re  Solo  way  &  Kata  (D.  C.)  which  a  bankrupt  may  be  committed,  ln- 
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requires.1*1  The  referee  may  certify  contumacious  behaviour  on  the 
part  of  the  bankrupt  to  the  court  for  punishment  as  for  contempt, 
without  notice  to  him,  as  he  will  have  notice  and  an  opportunity  to 
be  heard  in  the  proceedings  before  the  court.14*  The  proceedings  in 
the  court  are  to  be  "summary,"  and  this  applies  to  the  pleadings.  But 
while  it  is  probable  that  no  pleading  on  the  part  of  the  respondent  is 
strictly  necessary,  yet  it  is  said  that  it  is  often  advantageous  to  set  out 
the  defense  in  a  definite  manner,  with  a  view  of  bringing  the  issues 
clearly  before  the  court.1*8  But  it  has  also  been  ruled  that  the  statute 
does  not  invest  courts  of  bankruptcy  with  broader  powers  in  the  matter 
of  punishment  for  contempt  than  are  possessed  by  other  federal  courts ; 
and  the  mode  of  proceeding  in  such  courts  to  determine  whether  a  con- 
structive contempt  has  been  committed  should  conform  to  the  estab- 
lished practice  in  like  cases  in  other  courts  of  the  United  States,  as 
near  as  may  be.1**  An  order  of  commitment  of  a  bankruptcy  court  is 
not  invalid  because  it  does  not  run  in  the  name  of  the  United  States.14* 
As  to  the  defenses  available  at  the  hearing  before  the  court,  it  may 
be  said,  in  the  first  place,  that  the  referee's  order  must  be  based  upon 
a  sufficient  finding  of  the  facts  to  inform  the  party  affected,  fully  and 
completely,  of  the  action  which  he  is  required  to  take;  otherwise  he 
cannot  be  held  in  contempt.14*  But  he  will  not  ordinarily  be  heard  to 
allege  in  defense  matters  which  were  set  up  and  contested  in  the  pro- 
ceedings before  the  referee,  as  such  contentions  are  res  judicata.1"  And 
intentional  and  willful  disobedience  of  an  order  clearly  within  the  ju- 
risdiction of  the  referee  to  make,  persistently  continued,  cannot  be  jus- 
tified as  having  been  under  the  advice  of  counsel.1**  But  it  has  been 
held  that,  in  a  proceeding  to  punish  a  bankrupt  for  failure  or  refusal  to 
obey  an  order  of  the  referee  requiring  him  to  surrender  to  his  trustee 
property  alleged  to  be  in  his  possession  and  to  constitute  assets  of  his 
estate  in  bankruptcy,  the  order  of  the  referee  is  not  conclusive  as  to 

valves  contain  adousness,  and   must  be  "«  In  re  Goodrich,  184  Fed.  B,  106  C. 

distinguished  from  lack  of  candor,  an-  O.  A.  207,  25  Am.  Bankr.  Rep.  787. 

truthfulness  and  perjury.     In  ro  Blitz  "«Boyd  v.  Glucklich,  118  Fed.  131, 

(D.  C.)  232  Fed.  270.  36  Am.  Bankr.  Rep.  53  C.  C.  A.  451,  S  Am.  Bankr.  Rep.  393. 

863.  "9  Mueller  v.  Nugent,  184  U.  S.  1,  22 

1*1  In  re  Gltkln,  164  Fed.  71,  21  Am.  Sup.  Ct  269,  46  L.  Ed.  400,  7  Am.  Bankr. 

Bankr.  Rep.  113.  Rep.  224. 

i«*  In  re  Mogen,  179  Fed.  572,  24  Am.  i«  In  re  Rogowski,  166  Fed.  165,  21 

Bankr.  Rep.  63.     But  where  the  referee  Am.  Bankr.  Rep.  553. 

does  not  act  on  bis  own  motion,  In  con-  l4T  In  re  Home  Discount  Co.,  147  Fed. 

tempt  proceedings  against  a  bankrupt,  538.   17   Am.   Bankr.   Rep.   168;    In   re 

but  on  the  motion  or  petition  of  some  Strobe!,  163  Fed.  880,  20  Am.   Bankr. 

one  else,  the  bankrupt  should  be  accord-  Rep.  754. 

ed  notice  and  a  hearing  before  the  ref-  "«  In  re  Home  Discount  Co.,  147  Fed. 

eree.    Idem.  538,  17  Am.  Bankr.  Rep.  168. 
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the  existence  of  the  facts  which  would  justify  it,  or  as  to  the  ability 
of  the  bankrupt  to  comply.1*"  In  the  case  cited,  in  an  opinion  distin- 
guished by  much  learning  and  by  convincing  reasoning,  it  was  con- 
cluded that,  in  the  case  supposed,  it  is  the  imperative  duty  of  the  court 
to  make  an  independent  investigation  of  the  facts  disclosed  by  the 
entire  evidence  in  the  case,  and  to  make  its  own  independent  decision 
as  the  result  of  such  investigation. 

mi  in  re  Baring  (D.  0.)  198  Fed.  168,    27  Am.  Banhr.  Rep.  285L 
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91.  Assignment  for  Creditors. 

92.  Same;  What  Constitutes  "General"  Assignment 

93.  Same;  Invalid  Assignment 

94.  Same;  Solvency  No  Defense. 

95.  Appointment  of  Receiver  or  Trustee. 

96.  Confession  of  Insolvency. 


§  79.     Acts  of  Bankruptcy  Enumerated   and  Defined. — An   act  of 

bankruptcy  is  an  act  committed  by  a  debtor  which  will  render  him 
liable  to  be  proceeded  against  in  involuntary  bankruptcy  by  his  cred- 
itors, and  will  warrant  the  court  in  adjudging  him  bankrupt  on  a  proper 
petition  in  that  behalf.  Five  acts  of  bankruptcy  are  enumerated  by  the 
present  statute.  It  is  declared  by  the  third  section  of  the  statute  that 
such  an  act  shall  be  deemed  to  have  been  committed  by  a  person  who 
has: 

1.  "Conveyed,  transferred,  concealed,  or  removed,  or  permitted  to 
be  concealed  or  removed,  any  part  of  his  property  with  intent  to  hinder, 
delay,  or  defraud  his  creditors,  or  any  of  them,  or 

2.  Transferred,  while  insolvent,  any  portion  of  his  property  to  one 
or  more  of  his  creditors  with  intent  to  prefer  such  creditors  over  his 
other  creditors,  or 

3.  Suffered  or  permitted,  while  insolvent,  any  creditor  to  obtain  a 
preference  through  legal  proceedings,  and  not  having  at  least  five  days 
before  a  sale  or  final  disposition  of  any  property  affected  by  such  pref- 
erence vacated  or  discharged  such  preference,  or 

4.  Made  a  general  assignment  for  the  benefit  of  his  creditors,  or, 
being  insolvent,  applied  for  a  receiver  or  trustee  for  his  property  or 
because  of  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of 
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his  property  under  the  laws  of  a  state,  of  a  territory,  or  of  the  United 
States,1  or 

5,  Admitted  in  writing  his  inability  to  pay  his  debts  and  his  will- 
ingness to  be  adjudged  a  bankrupt  on  that  ground."* 

This  provision  of  the  statute,  though  remedial  as  to  creditors  is  penal 
as  to  the  bankrupt,  and  must  be  construed  with  a  reasonable  measure 
of  strictness.  No  one  can  be  adjudged  bankrupt  on  the  ground  of  his 
having  committed  an  act  which,  though  not  among  those  enumerated 
by  the  statute,  produces  equivalent  results.  The  acts  of  bankruptcy 
defined  and  classified  by  the  statute  cannot  be  enlarged  by  construction 
so  as  to  include  transactions  similar  or  analogous  to,  but  not  identical 
with,  those  specified.* 

In  the  present  chapter  we  are  concerned  with  the  commission  of 
acts  of  bankruptcy  by  individuals.  Acts  of  bankruptcy  committed  by 
partnerships  and  by  corporations  will  be  separately  considered  in  the 
chapters  relating  to  the  bankruptcy  of  those  organizations.* 

§  80.  Nature  and  Effect  of  an  Act  of  Bankruptcy. — In  this,  as  in 
many  other  cases,  when  the  prohibited  act  has  been  done,  ignorance 
of  the  law  is  no  excuse.  A  debtor  who  has  committed  one  of  the  enu- 
merated acts  of  bankruptcy  cannot  save  himself  from  the  consequences 
by  alleging  that  his  action  was  taken  unwarily  or  without  any  thought 
of  the  bankruptcy  law,  or  without  any  contemplation  of  bankruptcy, 
or  even  that  he  did  not  know  that  there  was  any  such  law  in  existence 
as  the  bankruptcy  statute.5  Neither  can  the  legal  liability  for  an  act 
of  bankruptcy  be  discharged  or  evaded  by  a  subsequent  rescission  of 
the  transaction."    Nor  is  the  motive  or  intention  of  the  debtor  material. 


>  The  provision  as  to  the  making  of  an 
assignment  tor  the  benefit  of  creditors 
was  In  the  act  of  1898  as  originally  pass- 
ed, but  the  provision  making  the  appoint- 
ment of  a  receiver,  In  the  cases  specified, 
an  act  of  bankruptcy  was  added  by  an 
amendment  passed  February  3.  1903.  32 
Stat.  797.  Prior  to  this  amendment,  It 
was  held  that  obtaining  the  appointment 
of  a  receiver  by  an  Insolvent  partnership, 
through  dissolution  proceedings  in  a  state 
eonrt,  was  not  an  act  of  bankruptcy. 
though  such  action  was  taken  for  the 
very  purpose  of  preventing  tbe  bankrupt- 
cy court  from  obtaining  possession  of  the 
assets.  In  re  Varick  Bank,  119  Fed.  991, 
affirmed  In  re  Burrell,  123  Fed.  414,  59  C. 
C.  A.  508.  9  Am.  Bankr.  Rep.  625. 

1  The  filing  of  a  voluntary  petition  In 
bankruptcy  Is  not  of  Itself  an  act  of 


bankruptcy,  but  simply  Institutes  a  pro- 
ceeding in  which  the  court  acquires  ju- 
risdiction to  adjudge  bankruptcy  if  the 
facta  warrant  it.  In  re  J.  M.  Oebnllos 
&  Co.,  161  Fed.  445,  20  Am.  Bankr.  Rep. 
459. 

3  In  re  Empire  Metallic  Bedstead  Co. 
(C.  C.  A.)  98  Fed.  981,  3  Am.  Bankr.  Rep. 
575.  See  McLean  v.  Brown.  4  N.  B.  R. 
5S5,  Fed.  Cas.  No.  8,880.  Compare  Con- 
tinental Building  ft  loan  Ass'n  v.  Su- 
perior Court  of  San  Francisco,  163  Cal. 
579,  126  Pac.  476. 

'  As  to  acts  of  bankruptcy  by  partner- 
ship, see  infra,  i  113.  Acts  of  bankrupt- 
cy by  corporation,  see  Infra,  f  144. 

■  In  re  Craft.  2  Ben.  214,  1  N.  B.  R. 
378,  Fed.  Cas.  No.  3,316. 

•  tn  re  Ryan,  2  Sawy.  411,  Fed.  Cas. 
No.  12,183, 
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except  where  the  law  makes  it  an  ingredient  of  the  act.  Thus,  where 
the  execution  of  a  general  assignment  is  proved  or  admitted,  an  adjudi- 
cation of  bankruptcy  will  follow  although  the  respondent  denies  that 
he  had  any  actual  intention  to  defeat  or  delay  the  operation  of  the  bank- 
ruptcy act.7  So  in  the  case  of  giving  a  preference,  a  payment  of  money 
by  an  insolvent  debtor,  made  the  basis  of  a  petition  on  this  ground, 
is  none  the  less  a  preference  because  it  was  made  in  good  faith,  and 
was  a  judicious  action  and  necessary  to  preserve  valuable  property.* 
And  it  is  not  sufficient  ground  for  dismissing  a  petition  in  involuntary 
bankruptcy,  against  a  debtor  who  has  given  a  preference,  that  he  only 
yielded  to  the  pressure  or  urgent  solicitation  of  the  creditor,  or  to  threats 
of  legal  process  or  arrest  and  to  the  fear  of  disgrace*  But  a  man  can- 
not be  made  bankrupt  for  an  act  done  by  another  which  he  did  not 
authorize  and  in  which  he  did  not  participate,  except  in  the  case  of  a 
copartnership.  Thus,  an  act  of  bankruptcy  by  one  of  two  persons  who 
are  jointly  and  severally  liable  for  a  debt,  but  are  not  partners,  is  no 
ground  for  an  adjudication  of  bankruptcy  against  the  other.1* 

§  81.  Insolvency  as  an  Element  in  Acts  of  Bankruptcy. — In  con- 
sidering the  question  of  a  debtor's  solvency  or  insolvency  as  bearing 
on  his  liability  to  be  adjudged  bankrupt,  we  are  to  remember  that  the 
term  "insolvency"  has  been  specially  defined  in  the  bankruptcy  act. 
In  the  first  section  of  the  statute  it  is  provided  that  "a  person  shall  be 
deemed  insolvent,  within  the  provisions  of  this  act,  whenever  the  ag- 
gregate of  his  property,  exclusive  of  any  property  which  he  may  have 
conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hinder,  or  delay  his  cred- 
itors, shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his 
debts."  It  is  in  this  sense  that  the  word  is  used  throughout  the  statute, 
and  it  is  to  be  so  understood  in  determining  the  question  of  the  com- 
mission of  an  act  of  bankruptcy." 

A  comparison  of  the  first  four  paragraphs  of  the  third  section  of 
the  bankruptcy  act  will  show  that,  in  so  far  as  the  liability  to  be  ad- 

'  In  re  Smith,  4  Ben.  1,  3  N.  B.  R.  377,  "  Jamea  y.  Atlantic  Delaine  Co.,  11 

Fed.  Cas.  No.  12,974.  :7.  B.  R.  390,  Fed.  Caa.  No.  7,179. 

*  In  re  Merchants*  Ins.  Co.,  3  Bias.  "  Lansing  Boiler  &  Engine  Works,  v. 
162,  6  N.  B.  R.  43,  Fed.  Cob.  No,  9,441.  Joseph  %  Ityerson  &  Son,  128  Fed.  701, 

*  Clarion  Bank  v.  Jones,  21  Wall.  325,  63  C.  C.  A.  253,  11  Am.  Ilankr.  Rep.  558; 
22  L.  Ed.  542 ;  In  re  Batchelder,  1  Low,  la  re  Golden  Matt  Cream  Co.  (C.  C.  A.) 
373,  3  N.  B.  R.  150,  Fed.  Caa.  No.  1.098 ;  164  Fed.  326,  21  Am.  Bankr.  Rep.  36 ; 
In  re  Dlbblee,  3  Ben.  283,  2  N.  B.  R.  .ie«itt  v.  Boaton  Straw  Board  Co.,  214 
617,  Fed.  Cas.  No.  3,884 ;    Campbell  v.  Mass.  260,  101  N.  E.  424. 

Traders'  Nat.  Bank,  2  Bias.  423,  3  N.  B. 
R.  498.  Fed.  Chs.  No.  2,370. 
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judged  bankrupt  depends  upon  the  insolvency  of  the  debtor  at  the 
time  of  the  commission  of  an  act  of  bankruptcy,  or  at  the  time  a  peti- 
tion against  him  is  filed,  there  are  important  differences  between  the 
several  acts  of  bankruptcy  enumerated.  In  respect  to  the  first  of  these, 
viz.,  the  transfer,  concealment,  or  removal  of  property  with  intent  to 
delay  or  defraud  creditors,  the  test  of  liability  to  be  adjudicated  a  bank- 
rupt is  insolvency  at  the  time  of  the  filing  of  the  petition.  If  the  debtor 
was  insolvent  at  the  time  the  fraudulent  conveyance  or  concealment  was 
made,  yet  regains  a  condition  of  solvency  before  a  petition  is  filed,  the 
petition  must  be  dismissed.  Conversely,  if  he  was  not  insolvent  at  the 
time  of  the  fraudulent  transfer  or  concealment,  yet  becomes  insolvent 
within  the  next  four  months,  and  is  insolvent  at  the  time  creditors  file 
a  petition,  he  may  be  adjudged  bankrupt."  In  regard  to  the  second 
and  third  acts  of  bankruptcy,  (giving  a  preference  by  a  conveyance  or 
transfer,  or  suffering  a  creditor  to  obtain  a  preference  through  legal  pro- 
ceedings), these  can  be  committed  only  "while  insolvent,"  and  fur- 
ther, the  act  declares  that  a  petition  may  be  filed  against  a  person  who 
is  insolvent  and  who  has  committed  an  act  of  bankruptcy.  Hence,  as 
to  these  acts  of  bankruptcy,  insolvency  must  have  existed  at  the  time  of 
the  preference  and  must  have  continued  to  the  time  of  the  filing  of  a 
petition,  or,  at  any  rate,  must  exist  at  these  two  particular  times,  though 
there  might  possibly  be  cases  where  a  debtor,  hovering  on  the  verge 
of  insolvency,  and  sometimes  on  one  side  of  the  line  and  sometimes  on 
the  other,  might,  in  the  interval,  have  periods  of  solvency.  But  he 
cannot  be  adjudged  on  these  grounds  if  he  was  solvent  at  the  time  the 
preference  was  given,  although  insolvent  at  the  time  of  the  filing  of 
the  petition,  nor,  probably,  when  he  is  solvent  at  the  date  of  the  peti- 
tion, though  insolvent  when  the  act  of  bankruptcy  was  committed, 
since  the  act  is  explicit  in  declaring  that  a  petition  may  be  filed  only 
against  a  "person  who  is  insolvent  and  who  has  committed  an  act  of 
bankruptcy." ls  As  to  the  fourth  act  of  bankruptcy  (making  a  general 
assignment  for  the  benefit  of  creditors)  the  rule  apparently  settled  is 
that  it  is  not  necessary  to  show  that  the  debtor  was  insolvent  either 
at  the  date  of  the  assignment  or  at  the  time  of  the  filing  of  the  peti- 

"George  M.  West  Co.  v.  Loo,  174  TJ.  Rep.  463;   In  re  Dunham,  2  Ben.  488,  2 

S.  690,  19  Sup.  Ct.  830,  43  U  Ed.  1098,  2  N.  B.  R.  17,  Fed.  Cns.  No.  4.143.    But  see 

Am.  Bankr.  Rep.  403 ;  Acme  Food  Co.  v.  Acme  Food  Co.  v.  Meier.  153  Fed.  74.  82 

Meier,  153  Fed.  74,  82  C.  C.  A.  208.  18  C.  C.  A.  208,  18  Am.  Bankr.  Rep.  B50. 

Am.  Bankr.  Rep.  550.  holding  that,  if  the  act  of  bankruptcy 

« In  re  Rome  Pinning  Mill  Co.,  96  charged  Is  the  giving  or  permitting  a 

Fed.  812,  3  Am.  Bankr.  Rep.  128;  George  preference,  insolvency  must  have  existed 

M.  West  Co.  v.  I>>n,  174  U.  S.  590,  19  at  the  time  of  the  preference  but  that 

Bap.  Ct.  836.  43  L.  Ed.  1098,  2  Am.  Bankr.  solvency  or  Insolvency  at  the  time  of  the 
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don.1*  But  as  to  the  new  or  supplemental  provision  respecting  the  ap- 
pointment of  a  receiver,  it  is  clear  that  insolvency  at  the  time  of  the 
act  is  necessary,  since  the  statute  makes  it  an  act  of  bankruptcy  if  a 
person,  "being  insolvent,"  applies  for  a  receiver,  or  if  a  court  appoints 
a  receiver  "because  of  insolvency."  As  to  the  fifth  act  of  bankruptcy, 
which  is  committed  where  a,  person  makes  a  written  admission  of  his 
"inability  to  pay  his  debts"  and  his  willingness  to  be  adjudged  a  bank- 
rupt on  that  ground,  the  words  quoted  may  be  taken  as  equivalent  to 
a  confession  of  "insolvency,"  and  it  is  scarcely  conceivable  that  a  per- 
son who  was  actually  solvent  would  commit  this  act  of  bankruptcy. 

To  render  a  transfer  of  property  void  under  the  bankruptcy  act,  it 
is  not  necessary  that  the  debtor  should  have  known  or  believed  himself 
to  be  insolvent.  The  act  treats  insolvency  as  a  condition  of  fact,  not 
of  belief;  and  he  is  chargeable  in  law  with  the  knowledge  of  it  and 
of  its  consequences.  Hence  when  a  man,  insolvent  in  fact,  gives  a 
mortgage  to  an  existing  creditor,  he  necessarily  does  so  with  a  view 
to  giving  him  a  preference." 

§  82.  Fraudulent  Conveyances. — It  is  an  act  of  bankruptcy  if  a 
debtor  shall  have  "conveyed  or  transferred  any  part  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them.***• 
These  words  are  clearly  applicable  to  every  conveyance  which  would 
be  fraudulent  at  common  law  or  under  the  state  statutes  relating  to 
fraudulent  conveyances.  But  they  go  beyond  this.  It  is  held  that 
any  conveyance  is  an  act  of  bankruptcy  which  contravenes  the  provi- 
sions and  objects  of  the  bankruptcy  law,  though  it  would  not  be  im- 

filing  of  the  petition  can  have  only  n  re-  mit  acts  of  bankruptcy,  by  absconding 
flex  Importance  as  evidence.  Compare  nnd  the  like,  while  their  effects  are  more 
Johansen  Bros.  Shoe  Co.  v.  Alk.it.  197  than  sufficient  to  pay  their  creditors. 
Fed.  274,  nf>  C.  C.  A.  636,  28  Am.  Bnnkr.  And  If,  nnv  suspicious  or  malevolent 
Rep.  290.  creditor  will  take  the  advantage  of  such 
n  George  M.  West  Co.  v.  Lea,  174  U.  nets,  and  sue  out  a  commission,  the 
S.  590,  19  Snp.  Ct.  830.  43  L.  Ed.  109S,  2  bnnkrupt  has  no  remedy,  but  must  quiet- 
Am.  Bankr.  Rep.  463;  Leldlgb  Carriage  ly  submit  to  the  effects  of  hia  own  im- 
C.o.  y.  Stengel,  93  Fed.  637,  37  C.  C.  A.  prudence,  except  that,  upon  satisfaction 
210.  2  Am.  Bankr.  Rep.  383;  Bray  v.  made  to  all  the  creditors,  the  commission 
Cobb,  91  Fed.  102.  1  Am.  Bankr.  Rep.  may  be  superseded,"  2  Bl.  Coram.  488. 
153.  The  possibility  of  the  commission  "  Hall  v.  Wager,  3  Bias.  28,  5  N.  B.  R. 
of  an  act  of  bankruptcy  by  a  perfectly  181,  Fed.  Cas.  No.  5,951. 
solvent  person,  even  under  the  oldest  "  Bankruptcy  Act  1898,  {  3a,  clause  1. 
statutes,  1b  shown  by  Ihe  following  pas-  A  conveyance  or  transfer  of  property  by 
sage:  "If  any  surplus  remains  after  a  debtor  with  intent  to  hfnHer,  delay,  or 
selling  his  estutes  nnd  paying  every  cred-  defraud  his  creditors,  or  any  of  them, 
ltor  hie  full  debt,  it  shall  be  restored  to  constitutes  an  act  of  bankruptcy,  al- 
the  bankrupt.  Thla  is  a  case  which  though  he  may  tiave  been  solvent  at  the 
sometimes  happens  to  men  In  trade,  who  time.  In  re  I.nrkin,  168  Fed.  100,  21  Am. 
involuntarily  or  at  least  unwarily  com-  Bankr.  Rep.  71L 
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peachabte  for  fraud  at  common  law  or  under  the  state  statutes.  The 
reason  is  that  the  bankruptcy  law  confers  certain  peculiar  rights  and 
privileges  upon  creditors,  which  were  unknown  to  the  common  law 
and  are  not  recognized  by  the  state  statutes,  such  as  the  right  to  choose 
their  own  trustee,  to  examine  the  bankrupt,  to  have  notice  of  all  im- 
portant steps  in  the  administration  of  the  estate,  and  to  have  the  as- 
sets converted  into  money  and  distributed  under  the  supervision  and 
control  of  a  court  of  bankruptcy  ;  and  a  conveyance  by  the  debtor  which 
would  defeat  these  rights  of  the  creditors  (such  as  a  deed  of  trust  di- 
recting the  trustee  to  convert  all  the  debtor's  property  into  money  and 
pay  his  debts  according  to  the  state  law)  must  be  considered  as  made 
with  the  intent  to  "hinder,  delay,  and  defraud"  them,  and  is  therefore 
an  act  of  bankruptcy." 

The  bankruptcy  act  provides  that  the  word  "transfer"  shall  "include 
the  sale  and  every  other  and  different  mode  of  disposing  of  or  parting 
with  property,  or  the  possession  of  property,  absolutely  or  condition- 
ally, as  a  payment,  pledge^  mortgage,  gift,  or  security."  w  Hence  a  gift 
by  an  insolvent  debtor  of  all  his  property  to  his  wife  is  an  act  of  bank- 
ruptcy.1* So  is  a  deed  of  valuable  property  to  any  person  made  with- 
out consideration.10  So  is  a  conveyance  of  property  by  a  father  to  his 
sons  in  consideration  of  their  agreement  to  support  him.*1  So  is  the 
giving  of  a  mortgage  of  the  whole  of  a  debtor's  estate  and  effects  to  one 
creditor,  with  intent  to  hinder  and  delay  the  others."  But  on  the 
other  hand,  a  conveyance  made  in  good  faith  and  intended  only  as  se- 
curity for  an  existing  debt,  or  to  secure  the  grantee  as  a  surety  for 
the  grantor,  does  not  constitute  an  act  of  bankruptcy.*'     So,  where  a 

»'  Rumsey  &  Slkemler  Co.  v.  Novelty  Hughes,   183   Fed.   872,   25   Am.    Rankr. 

&  Machine  Mfg.  Co..  99  Fed.  G9»,  3  Am.  Rep.  566. 

Bankr.  Rep.  704 ;    In  re  OutwDUg,  92  so  ln  re  Leland.  185  Fed.  830,  26  Am. 

Fed.  337,  34  C.  C.  A.  377,  1  Am.  Bankr.  Rankr.  Rep.  209.    And  Bee  In  re  Donnel- 

Rep.  388;   Gaaaett  v.  Morse,  21  Vt.  627,  iy,  im  ji^  755i  27  Am.  Bankr.  Rep.  604. 

Fed.  Caa.  No.  5,264.    But  see  Gtthens  v.  „,  .„„__  _    T„v  __    _  „    _    _    ... 

».  112  Fed.-oOS,  7  Am.  Bankr.  Rep.  ^  £*£  **—  *  ""  *  *  1M" 

i»  Bankruptcy  Act  1898,  &  1,  clause  26.  "  B«Wwtn  v.  Rosseau,  Fed.  Cas.  No. 

Where  property  conveyed  by  an  alleged  «»:   In  ™  °°«-le».  1  »■  B.  B.  280,  Fed. 

bankrupt  largely  exceeded  the  debts  as-  °as-  No.  3,297;  In  re  McKlbben,  12  N.  B. 

sumed  or  discharged  by  the  grantee,  the  R-  m'  Fed-  Cn8-  No-  S-859 
conveyance  must  be  deemed  an  act  of         "  Acme  Food  Co.  v.  Meier,  168  Fed. 

bankruptcy,  and  Intended  to  hinder  and  74,  82  C.  C.  A.  208,  18  Am.  Bankr.  Rep. 

delay    the    petitioning   creditor,   whose  550.     Paying  a  bonus  to  secure  a  loan 

claim   was  not   assumed.     Morrison  v.  on    chattel   mortgage,    the   proceeds    of 

Rleman,  249  Fed.  97,  161  C.  C.  A,  149,  41  whlcb  are  used  to  pay  oft*  a  prior  mort- 

Am.  Bankr.  Rep.  32S.  gage,  Is  not  an  act  of  bankruptcy.    In  re 

» In  re  Alexander,  1  Low.  470,  4  N.  Hallin.lGO  Fed.  806,  28  Am.  Bankr,  Rep. 

B.  R.  178,  Fed.  Cas.  No.  161;    In  re  TO. 
Blx.Bks.(3d  Ed.)— 18 
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bill  in  equity  asking  for  the  appointment  of  a  receiver  is  brought  against 
a  corporation,  and  the  defendant  makes  no  opposition  to  the  suit,  but 
tacitly  permits  the  receiver  to  be  appointed  and  to  take  charge  of  its 
property,  this  cannot  be  said  to  be  a  transfer  or  conveyance  within  the 
meaning  of  the  bankruptcy  law,*4  though  it  may,  under  the  amendment 
of  1903,  constitute  an  act  of  bankruptcy  on  another  and  independent 
ground.  Again,  the  exchange  of  goods  covered  by  a  warehouse  re- 
ceipt in  the  warehouse  of  the  vendor  for  others  of  equal  or  less  value 
is  not  an  act  of  bankruptcy ,M  nor  is  the  transfer  of  firm  property  from 
one  member  of  a  solvent  firm  to  another."  And  a  transfer  of  property 
by  an  individual  member  of  a  firm,  although  with  intent  to  defraud  in- 
dividual and  firm  creditors,  is  not  an  act  of  bankruptcy  on  the  part 
of  the  partnership  which  will  sustain  a  petition  in  bankruptcy  against 
it*7  So,  where  a  retail  merchant  had  ordered  goods  for  a  customer, 
but  the  latter,  on  inspection,  refused  to  accept  them,  whereupon  the 
merchant  returned  them  to  the  seller,  it  was  held  that  this  was  not 
an  act  of  bankruptcy,  not  being  done  with  a  view  of  giving  a  preference 
or  defrauding  his  creditors,  but  as  a  prudent  and  proper  business  trans- 
action.88 

An  actual  wrongful  or  fraudulent  intent  to  hinder  and  delay  cred- 
itors, or  to  defraud  them,  is  an  essential  element  of  this  act  of  bank- 
ruptcy.*8 And  an  intent  to  hinder  and  delay  creditors  involves  a  pur- 
pose wrongfully  or  unjustifiably  to  prevent,  obstruct,  embarrass,  or 
postpone  them  in  the  collection  or  enforcement  of  their  claims."    And 


"In  re  Baker-Rlcketson  Co.,  97  Fed. 
489,  4  Am.  Bankr.  Rep.  605 ;  In  re  Henry 
Zeltner  Brewing  Co.,  117  Fed.  780.  9  Am. 
Bankr.  Rep.  63 ;  In  re  Harper  &  Bros., 
100  Fed.  266,  3  Am.  Bankr.  Rep.  80*.  An 
instrument  appointing  trustees  to  wind 
up  a  corporation's  affairs  was  held  not 
a  conveyance  or  transfer  with  Intent  to 
defraud  creditors  within  the  Bankruptcy 
Act;  in  In  re  Ambrose  Matthews  &  Co. 
(D.  C.)  229  Fed.  300,  30  Am.  Bankr.  Rep. 
SOI. 

"  Sharp  v.  Philadelphia  Warehouse 
Co.,  Fed.  Cos.  No.  12,709a. 

"In  re  Mann,  3  Blss.  442,  7  N.  B.  B. 
468,  Fed.  Cas.  No.  0,925.  But  the  with- 
drawal of  money  from  an  Insolvent  Arm 
by  one  of  the  partners,  and  Its  secret 
transfer  to  a  third  person,  In  connection 
with  other  concurrent  transactions  be- 
tween the  partners,  was  held  a  convey, 
ance  and  transfer  of  property  with  In- 
tent to  hinder  and  delay  creditors,  by 


both  partners,  which  constituted  an  act 
of  bankruptcy.  In  re  Shapiro,  106  Fed. 
403,  S  Am.  Bankr.  Rep.  839. 

"  In  re  Stovall  Grocery  Co.,  161  Fed. 
882,  20  Am.  Bankr.  Rep.  537. 

"Doan  v.  Compton,  2  N.  B.  It.  607, 
Fed.  Cos.  No.  3,940. 

*•  In  re  Wilmington  Hosiery  Co.,  120> 
Fed.  180,  9  Am.  Bankr.  Rep.  681;  In  re 
HcLoon,  162  Fed.  575,  20  Am.  Bankr. 
Rep.  719.  Creditors  of  an  alleged  bank- 
rupt cannot  complain  of  the  transfer  of 
a  homestead  Interest  of  the  bankrupt  and 
a  dower  Interest  of  his  wife,  to  a  cor- 
poration organized  by  him,  and  the 
fraudulent  Intent  necessary  to  render 
such  a  transfer  an  act  of  bankruptcy 
could  not  be  predicated  thereon.  Marine 
Nat.  Bnnk  v.  Swlgart  (C.  C.  A.)  262  Fed. 
854,  45  Am.  Bankr.  Rep.  162. 

•<  In  re  Wilmington  Hosiery  Co*  120V 
Fed.  180,  9  Am.  Bankr.  Rep.  581. 
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it  is  to  be  noted  that,  as  the  language  of  the  statute  is  in  the  disjunc- 
tive, an  intent  either  to  hinder  or  to  delay  or  to  defraud  creditors  is 
enough.  Hence  an  act  of  bankruptcy  is  committed  by  the  making  of 
a  transfer  or  conveyance  with  the  intention  of  obstructing  creditors  in 
their  endeavor  to  collect  their  claims,  or  of  putting  the  property  tem- 
porarily out  of  their  reach,  although  there  is  no  intention  to  defraud 
them,  and  although  it  is  the  intention  of  the  debtor  that,  ultimately, 
all  creditors  shall  receive  full  satisfaction  of  their  claims.*1  But  it  is 
not  necessary  to  show  that  any  creditor  actually  was  hindered  or  de- 
layed by  the  debtor's  proceedings.**  Under  the  former  act,  the  intent 
required  was  an  intent  to  delay  or  defraud  creditors  generally ;  but  it 
was*held  that,  if  the  conveyance  was  made  with  the  intent  to  delay  one 
particular  creditor,  but  its  necessary  effect  was  to  delay  all,  it  was  an 
act  of  bankruptcy.**  But  it  will  be  observed  that  the  present  law  is 
satisfied  with  an  intent  to  hinder  or  defraud  "his  creditors  or  any  of 
them."  But  a  conveyance  of  property  by  a  debtor  to  certain  creditors 
cannot  be  charged  as  an  act  of  bankruptcy,  where  he  had  at  the  time 
no  other  creditors.** 

The  intent  with  which  the  transfer  or  conveyance  was  made  is  seldom 
susceptible  of  explicit  proof,  but  it  may  be  made  out  by  inference  from 
the  circumstances  of  the  transaction,  attention  being  given  to  all  the 
acts  done  and  all  the  circumstances  surrounding  the  transaction;'*  and 
an  intention  to  delay  or  defraud  creditors  may  be  inferred  from  the  fact 
that  that  is  the  natural  and  necessary  result  of  the  transfer  in  question.** 
But  conversely,  the  presumption  of  a  wrongful  intent  may  also  be  rebut- 
ted by  inferences  drawn  from  the  facts  and  circumstances.  Thus,  where 
a  partnership  is  dissolved,  and  the  whole  stock  in  trade  transferred  to  the 
only  solvent  partner,  for  the  purpose  of  settling  the  affairs  of  the  firm, 
a  sale  of  the  whole  stock  by  such  partner  is  not  an  act  of  bankruptcy, , for 
the  circumstances  rebut  any  presumption  of  fraud."  So  again,  the  sale 
of  a  stock  of  goods  will  not  be  considered  an  act  of  bankruptcy  where 
there  is  no  evidence  of  the  seller's  insolvency  at  the  time  of  the  sale,  and 
it  appears  that  his  only  object  in  making  the  sale  was  to  change  his 

«  In  re  Hughes,  188  Fed.  872,  25  Am.  Bankr.  Rep.  711 ;  Id  re  Mlnard,  156  Fed. 

Bankr.  Rep.  650.    And  see  In  re  Mulr,  377, 19  Am.  Bankr.  Sep.  485;  Merchants' 

(D.  c.)  212  Fed.  405,  31  Am.  Bankr.  Hep.  Nat.  Bank,  v.  Cole.  149  Fed.,  708,  79  a  O. 

523.  A.  414,  18  Am.  Bankr.  Rep.  44. 

"  WUIiama  v.  Noon,  1  Taunt.  270.  »•  Bean-Chamberlain     Mf*.      Co.     v. 

« In  re  Williams,  1  Low,  406,  8N.B.  Standard  Spoke  &  Nipple  Co.,  131  Fed. 

B.  286,  Fed.  Cos.  No.  17,703.  215,  65  a  C.  A.  201,  12  Am.  Bankr.  Rep. 

•*  Brake  t.  Calllson,  129  Fed.  201,  63  610. 

0.  C.  A.  359,  11  Am.  Bankr.  Rep.  707.  "  In  re  Weaver,  9  N.  B.  E.  132,  Fed. 

"  In  re  Larkln,  168  Fed.  100,  21  Am.  Can.  No.  17,307. 
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business.1*  An  indorsement  of  a  bill  of  lading  to  a  third  person,  to  pro- 
tect the  property  from  attachment'  and  save  it  for  the  benefit  of  all  the 
creditors,  is  not  an  act  of  bankruptcy.**  Nor  is  it  an  act  of  bankruptcy 
for  a  person  to  transfer  property,  after  he  has  become'  involved,  in  pur- 
suance of  an  agreement  made  while  he  was  in  prosperous  circumstances, 
to  transfer  specific  property  as  collateral  security  for  advances  made.4* 
Again,  an  intent  to  prefer  is  not  to  be  confounded  with  an  intent  to  de- 
fraud, nor  a  preferential  transfer  with  a  fraudulent  one.  Hence,  while 
a  man  may  not  connive  with  others  to  get  his  property  out  of  the  way  by 
sale  or  otherwise,  yet  a  fair  and  open  disposition  of  it  on  a  full  consid- 
eration cannot  be  given  a  fraudulent  character,  although  it  may  inci- 
dentally have  the  effect  of  leaving  nothing  which  creditors  can  reach, 
and  even  though  the  debtor  does  this  in  order  to  meet  some  of  his  obli- 
gations rather  than  others.*1  Finally  the  statute  nowhere  denounces  a 
mere  intent  on  the  part  of  an  insolvent  debtor  not  to  become  a  bank- 
rupt ;  and  the  doing  or  permitting  of  any  of  the  things  specified  in  this 
section  of  the  act,  for  the  purpose  and  with  the  intention  of  escaping 
being  thrown  into  bankruptcy,  is  not  necessarily  doing  or  permitting 
them  with  an  intent  to  hinder,  delay,  or  defraud  creditors.** 

§  83.  Concealment  or  Removal  of  Property. — The  bankruptcy  act 
of  1867  made  it  an  act  of  bankruptcy  for  a  debtor  to  "conceal  or  remove 
any  of  his  property  to  avoid  its  being  attached,  taken,  or  sequestered  on 
legal  process." **•  The  present  statute  uses  the  words  "concealed  or 
removed  or  permitted  to  be  concealed  or  removed,  any  part  of  his  prop- 
erty with  intent  to  hinder,  delay,  or  defraud  his  creditors  or  any  of 
them."  **  This  language  is  plainly  more  comprehensive  than  that  of  the 
earlier  act ;  and  a  secreting  of  goods  by  an  insolvent  debtor,  to  prevent 
their  being  seized  on  an  attachment,  would  certainly  be  held  to  be  a 
concealment  of  them^vith  intent  to  delay  or  defraud  his  creditors  gen- 
erally, or  at  least  the  attaching  creditors.**  On  the  other  hand,  where 
a  debtor  sells  his  property  for  the  purpose  of  investing  the  proceeds  in 

"In  re  Valllquette,  4  N.  B.  B.  307,  constitute  an  act  of  bankruptcy  aa  a  con- 
Fed.  Cas.  No.  16,823.  veyance  tn  fraud  of  creditors,  this  clause 

*»  Ex  parte  Potts,  Crabbe,  468,  Fed. .  of  the  Bankruptcy  Act  baying  the  same 

Cas.  No.  11,344.    And  see  In  re  McLoon,  construction  as  the  Statute  of  Elizabeth. 

162  Fed.  B75,  20  Am.  Bankr.  Rep.  119.  Johnson-Balllie   Shoe   Co.    v.    Bardeley, 

«  Ex  parte  Potts,  Crabbe,  460,  Fed.  Elmer  &  Nichols,  287  Fed.  763,  150  C.  C. 

Cas.  No.  11344.  A.  517,  38  Am.  Bankr.  Rep.  402. 

"Glthens  v.  Shiftier,  112  Fed.  SOS,  7  «  In  re  Wilmington  Hosiery  Co.,  120 

Am.  Bankr.  Rep.  453.    The  execution  of  Fed.  180,  ft  Am.  Bankr.  Rep.  681. 

a  chattel  mortgage  by  the  debtor,  where  *"  Rev.  Stat.  V.  S.  f  5021. 

the  only  Intent  as  to  hindering,  delaying,  "  Bankruptcy  Act  1898,  S  3a,  clause  1. 

or  defrauding  creditors  was  to  give  the  «■  See  Anonymous,  1  Pac  Law  Rep. 

chattel  mortgagee  a  priority,  does  not  173.  Fed.  Cas.  No.  466. 
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a  legitimate  business  enterprise,  into  which  he  expects  to  enter,  and 
shows  good  faith  in  respect  to  the  care  of  the  money  received  therefor, 
he  is  not  to  be  adjudged  bankrupt  simply  becaust  he  kept  the  proceeds 
in  cash  in  his  own  hands,  instead  of  converting  the  fund  again  into 
tangible  property  such  as  could  have  been  levied  on  under  legal  process ; 
for  this  is  not  a  "concealment"  of  his  property  with  intent  to  defraud 
creditors.**  But  consigning  property  to  a  person  out  of  the  district,  by 
one  who  contemplates  bankruptcy,  and  with  the  intent  to  keep  the  prop- 
erty from  the  trustee,  amounts  to  removing  it  from  the  district  with 
intent  to  defraud  his  creditors.41  A  more  serious  question  is  whether 
the  words  of  the  statute  must  be  restricted  to  a  physical  concealment  or 
removal  of  property,  or  may  be  made  to  extend  to  a  concealment  of 
the  actual  title  and  possession  of  the  property.48  Under  the  former 
statute  it  was  held  that,  if  the  debtor  procured  an  attachment  to  issue 
upon  a  fictitious  debt  and  to  be  levied  on  the  property,  for  the  purpose 
of  preventing  the  levy  of  an  attachment  by  a  genuine  creditor,  this 
amounted  to  a  concealment  of  the  property48  But  there  are  also  deci- 
sions to  the  effect  that  the  concealment  or  removal  of  property,  as  dis- 
tinct from  a  fraudulent  conveyance  of  it,  must  be  actual  and  not  con- 
structive, that  is,  must  involve  an  actual  or  physical  change  in  the  posi- 
tion or  locality  of  the  property ;  "*  and  hence  the  mere  taking  possession 
of  property  by  a  receiver  appointed  by  competent  authority  is  not  such 
a  "removal"  of  it  as  constitutes  an  act  of  bankruptcy,  and  the  failure  of 
the  debtor  to  oppose  and  contest  the  appointment  of  a  receiver  is  not 
"permitting"  his  property  to  be  concealed  or  removed.81  On  similar 
principles,  where  a  partner  of  an  insolvent  firm  withdrew  from  the  firm's 
bank  account  a  certain  sum  of  money,  by  a  check  which  he  at  once  de- 
posited to  his  personal  account  in  another  bank,  but  thereupon  drew  a 
larger  check  upon  that  bank  and  deposited  it  to  the  firm's  credit  in  its 

**  Fox  v.  Eckstein,  4  N.  B.  R.  373.  Fed.  concealment  of  property  constltnting  an 

Cub.  No.  5,009.                    ■  act  ot  bankruptcy  when  the  debtor,  naked 

*»  In  re  Hammond,  1  Low.  381,  3  N.  B.  by  a  creditor  what  he  bad  done  with  cer- 

H.  273,  Fed.  Cas.  No.  5,999.  tain  money,  said  he  had  left  It  In  a  safe 

*»  See   In   re   Glazier.   195  Fed.   1020,  place,  but  that  he  had  offsets  exceeding 

28  Am.  Bankr.  Rep.  391.  the  creditor's  claim.    In  re  Burg  <D.  C.) 

«•  In  re  Williams,  1  Low.  406,  3  N.  B.  245  Fed.  173,  40  Am.  Bankr.  Rep.  126. 

B.  286,  Fed.  Cas.  No.  1T.703 ;  In  re  Huss-  ••  In  re  Wilmington  Hosiery  Co.,  120 

man,  2  N.  B.  R.  437,  Fed.  Cas.  No.  6,951.  Fed.  180,  9  Am.  Bankr.  Rep.  581 ;    Liv- 

"Coneealment  is   the  doing  of  an  act,  ennore  v.  Bagley,  3  Mass.  487;    Fox  v. 

whether  by  way  of  conveyance  or  trans-  Eckstein,  4  N.  B.  R,  373,  Fed.  Cas.  No. 

fer,  by  which  the  true  title  and  owner-  5,009. 

ship  of  the  debtor  Is  kept  from  the  view  "  Vaccaro  v.  Security  Bank,  103  Fed. 

of  the  creditor,  when  done  with  the  intent  436,  43  C.  C.  A.  279,  4  Am.  Bankr.  Rep. 

and  purpose  of  preventing  its  being  at-  474 ;  In  re  Wilmington  Hosiery  Co.,  120 

tached  or  taken  on  execution."    O'Neil  y.  Fed.  180,  9  Am.  Bankr.  Rep.  581. 
Glover,  6  Gray  (Mass.)  144.    There  was  a 
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bank,  the  transaction  was  held  not  to  constitute  a  withdrawal  of  firm 
funds  nor  an  act  of  bankruptcy.™  And  where  no  depletion  of  his  estate 
occurs  as  a  result  of  the  debtor's  removal  of  his  property  from  one  place 
to  another,  such  removal  is  not  an  act  of  bankruptcy  of  which  creditors 
can  complain.91 

Under  the  provisions  of  the  former  bankruptcy  act,  it  was  an  act  of 
bankruptcy  if  the  debtor  departed  from  the  state,  district,  or  territory 
of  which  he  was  an  inhabitant,  with  intent  to  defraud  his  creditors, 
or  if,  being  absent,  he  should,  with  such  intent,  remain  absent,  or  if  he 
concealed  himself  to  avoid  the  service  of  legal  process.  There  is  no 
corresponding  provision  in  the  present  act.  But  if  a  debtor  should 
abscond  with  his  available  assets,  it  is  very  clear  that  he  may  be  ad- 
judged bankrupt  on  the  ground  of  having  "removed"  his  property  with 
intent  to  defraud  his  creditors."  But  it  is  not  an  act  of  bankruptcy 
on  the  part  of  one  partner  to  influence  or  procure  the  departure  of  an- 
other from  the  state,  although  the  circumstances  are  such  that  the  ab- 
sconding partner  makes  himself  liable  to  the  law.™ 

It  should  be-observed  that  the  present  statute  denounces  not  only 
the  act  of  a  debtor  who  has  "concealed  or  removed"  his  property  with 
intent  to  delay  or  defraud  creditors,  but  also  the  act  of  one  who  has  "per- 
mitted" this  to  be  done,  with  like  intent.  But  one  does  not  permit  a 
removal  of  property  who  has  neither  the  power  nor  the  right  to  prevent 
its  being  taken  away.5*  And  hence,  where  a  creditor  of  a  bankrupt  re- 
moved goods  from  the  bankrupt's  store  during  the  tetter's  absence,  and 
retained  possession  of  them  against  his  protest,  the  bankrupt's  failure 
to  take  legal  proceedings  to  recover  the  possession  of  the  goods  did 
not  amount  to  "permitting"  their  removal,  so  as  to  constitute  an  act  of 
bankruptcy,  at  least  in  the  absence  of  any  evidence  of  collusion,81 

§  84.  Giving  a  Preference. — It  is  an  act  of  bankruptcy  if  an  insol- 
vent debtor  shall  have  "transferred  any  portion  of  his  property  to  one 
or  more  of  his  creditors  with  intent  to  prefer  such  creditors  over  his  other 
creditors ;"  and  a  preference  is  deemed  to  have  been  given  when  "the 
effect  of  the  enforcement  of  such  transfer  will  be  to  enable  any  one  of 
his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other 
of  such  creditors  of  the  same  class."  M    The  bankruptcy  law,  it  is  said, 

»  In  re  Perlhetter,  177  Fed.  299,  25  "  In  re  Wilmington  Hosiery  Co,  120 

Am.  Bankr.  Eep.  07a  Fed.  180,  9  Am.  Bnnkr.  Rep.  681. 

«» In  re  McGraw  (D.  0.)  254  Fed.  442,  "  In  re  Belknap,  129  Fed.  046,  12  Am. 

43  Am.  Bankr.  Rep.  38.  Bankr.  Rep.  326. 

"In   re   Filer,   108   Fed.   209,   6   Am.  "Bankruptcy  Act  1898,  S  3a,  clause  2; 

Bankr.  Rep.  332.  Idem,  g  60a.    Sec  Folger  v.  Putnam,  194 

»'  In  re  Terry,  5  Bias.  110,  Fed.  Cas.  Fed.  793,  114  0.  C.  A.  513,  28  Am.  Bankr. 

No.  13,830.  Rep.  178.    Payments  by  an  Insolvent  per- 
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does  cot  prohibit  as  insolvent  debtor  from  dealing  with  or  exchanging 
his  property  before  proceedings  in  bankruptcy  are  instituted  against 
him,  provided  there  is  no  purpose  to  defraud  or  delay  his  creditors,  or 
to  give  a  preference  to  any  one,  and  the  value  of  his  estate  is  not  there- 
by impaired.**  According  to  the  language  of  the  clause  in  question,  there 
are  several  ingredients,  all  of  which  are  essential  to  the  commission 
of  this  act  of  bankruptcy.  First  of  all,  there  must  be  an  intention  on 
the  part  of  the  debtor  to  prefer  one  or  more  creditors  over  others ;  with- 
out this,  there  is  no  act  of  bankruptcy."  Next,  the  transfer  or  payment 
must  have  been  made  at  a  time  when  the  debtor  was  insolvent.*1  Next, 
it  must  have  been  made  within  four  months  before  the  filing  of  a  petition 
in  bankruptcy  against  him.**  Again,  it  must  operate  to  the  disadvan- 
tage of  some  other  creditor  or  creditors.  Thus,  a  transfer  of  property, 
though  made  by  an  insolvent  person  to  a  creditor,  is  not  an  act  of  bank- 
_  raptcy,  unless  there  was,  as  the  time  of  the  transfer,  some  other  creditor 
holding  a  claim  or  demand  against  fhe  insolvent  such  as  would  be  prov- 
able in  bankruptcy.**  And  of  course  the  person  to  be  benefited  by  the 
transfer  must  occupy  the  position  of  a  "creditor."  A  trustee  for  credi- 
tors, however,  is  in  the  same  position  as  a  creditor.  Thus,  where  an 
alleged  bankrupt  was  a  stockholder  in  an  insolvent  bank,  which  was 
in  the  hands  of  the  bank  commissioner,  and  he  executed  a  note  to  the 
commissioner  for  the  amount  of  his  double  liability,  secured  by  a  mort- 
gage on  nonexempt  real  property,  it  was  held  that  he  was  guilty  of  an 


■on  to  certain  creditors  of  20  per  cent 

of  their  claims,  pursuant  to  an  arrange- 
ment made  by  a  creditors'  committee, 
approved  by  most  of  them,  for  the  settle- 
ment of  all  his  Indebtedness  on  that 
basis,  where  be  had  secured  funds  to 
complete  the  settlement,  do  not  consti- 
tute an  act  of  bankruptcy  as  the  giving 
of  a  preference.  In  re  Bloomberg  (D.  0.) 
253  Fed.  94,  42  Am.  Bankr.  Rep.  IIS. 
Further,  the  preference  must  have  been 
given  by  the  bankrupt.  Tbe  settlement 
of  a  suit  brought  on  a  note,  by  the  attor- 
ney for  tbe  alleged  bankrupt,  who  him- 
self paid  the  money  and  had  not  been 
repaid  when  the  petition  was  filed,  was 
held  not  an  act  of  bankruptcy.  In  re 
Kerlln.  209  Fed.  42,  126  O.  a  A.  184,  31 
Am.  Bnnkr.  Rep.  12. 

«  Stewart  v.  Piatt,  101  U.  S.  731,  25 
L.  Ed.  816.  Where  a  corporation  con- 
veys all  Its  property  in  trust,  with  direc- 
tions to  the  trustee  to  sell  the  same,  and, 
out  of  the  proceeds,  to  pay  first  tbe  coats 
and  expenses,  second,  debts  entitled  to 


priority  under  the  lawi  of  tbe  state, 
third,  the  claims  of  the  creditors  of  tbe 
company,  whose  names,  with  tbe  amounts 
due  them,  are  all  set  forth  in  the  deed, 
and  fourth,  to  pay  over  to  tbe  grantor 
any  balance  which  may  remain,  the  deed 
does  not  effect  a  preference  to  any  cred- 
itor, since  all  are  treated  alike,  and  it 
cannot  be  made  tbe  basis  of  a  petition 
in  involuntary  bankruptcy  on  allegations 
of  preferences.  Rumsey  &  SIkemler  Co. 
v.  Novelty  &  Machine  Mfg.  Co.,  99  Fed. 
699,  3  Am.  Bankr.  Rep.  704.  But  com- 
pare In  re  Cutler  &  John  (D.  C.)  228  Fed. 
771,  36  Am.  Bankr.  Rep.  420. 

••  Goodl  a  nder- Robertson  LumherCo.  v, 
Atwood,  152  Fed.  978,  82  O.  C.  A.  109,  18 
Am.  Bankr.  Rep.  510. 

«i  Wilder  v.  Watts,  138  Fed.  426,  15 
Am.  Bankr.  Rep.  57. 

"  In  re  Bogen,  134  Fed.  1019,  13  Am. 
Bankr.  Rep.  529. 

03  Beers  v.  Hamlin,  99  Fed.  695,  3  Am. 
Bankr.  Rep.  745, 
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act  of  bankruptcy.**  But  it  makes  no  difference  that  the  creditor  is  the 
wife  of  the  bankrupt;  it  is  equally  against  the  law  to  give  her  a  pref- 
erence as  to  prefer  any  other  creditor.**  An  accommodation  indorser 
of  notes,  even  before  payment,  is  a  creditor  of  the  maker,**  and  so  is  a 
surety  on  the  bond  of  a  contractor  for  government  work,  who,  under 
the  federal  statute,  is  directly  liable  to  laborers  to  whom  the  contractor 
is  indebted  for  labor  performed  under  the  contract**  Next,  it  is  nec- 
essary that  the  property  or  money  transferred  should  amount  to  some- 
thing substantial,  and  not  be  such  a  mere  trifle  as  to  be  beneath  the  con- 
sideration of  the  law.  Thus,  it  is  held  that  the  payment  of  a  debt  of 
three  dollars  by  a  firm  engaged  in  trade  is  not  such  a  substantial  pref- 
erence as  will  constitute  an  act  of  bankruptcy  sufficient  in  itself  to  sus- 
tain an  involuntary  petition."*  Finally,  there  must  be  some  actual  ad- 
vantage accruing  to  the  creditor  preferred.  Thus,  where  a  debtor  sold 
some  of  his  property,  for  nearly  its  full  value,  for  the  purpose  of  raising , 
money  to  satisfy  a  creditor  who  was  threatening  him  with  a  criminal 
prosecution,  but  the  creditor  refused  to  receive  the  money,  the  mere 
fale,  though  made  with  the  intention  of  preferring  that  creditor,  was  not 
an  act  of  bankruptcy.**  It  is  evident  that  many  transactions  may  oc- 
cur, involving  the  sale  or  transfer  of  property,  which  do  not  amount  to 
acts  of  bankruptcy  because  they  involve  some,  but  not  all,  of  the  neces- 
sary elements  mentioned:  For  instance,  where  a  debtor,  being  the  own- 
er of  a  leasehold  interest  in  land  having  a  term  of  years  to  run  but  not 
assignable  without  the  consent  of  the  landlord,  sells  the  same  and-  applies 
part  of  the  proceeds  in  paying  the  arrears  of  rent  due,  taxes  on  the 
property,  and  the  incidental  expenses  of  the  sale,  such  payment  does  not 
constitute  a  preference  of  the  creditors  paid,  but  merely  a  means  of  real- 
izing the  value  of  the  leasehold,  and  therefore  is  not  an  act  of  bankruptcy 
on  which  a  petition  against  the  debtor  may  be  maintained.1*  Again,  the 
retirement  of  one  partner  from  the  firm,  and  the  consequent  transfer  of 
assets  and  liabilities  to  the  other,  are  not  necessarily  acts  of  bankruptcy 

"  *  Fulkei-soD  ■  v.  Shaffer,  217  Fed.  360,  mobile  which   he  had   bought  In   good 

133  C.  C.  A.  271,  33  Am.  Bankr.  Rep.  526.  faith,  and  to  which  he  had  added  ac- 

»•  In  re  McCartney,  188  Fed.  815,  26  cesaorles  which  he  paid  for,  Is  a  transfer 

Am.  Bankr.  Rep.  548.  of  property  and  an  act  of  bankruptcy, 

•o  In  re  O'Donnelt,  131   Fed.  150,  12  although  in  fact  the  automobile  had  been 

Am.  Bankr.  Rep.  621.  stolen  and  the  bankrupt  did  not  acquire 

»'  United  Surety  Co.  v.  Iowa  Mfg.  Co.,  the  legal  title.    In  re  Schenderlem  (D. 

179  Fed.  55,  102  0.  O.  A.  623,  24  Am.  C.)  268  Fed.  1018,  46  Am.  Bankr.  Rep. 

Bankr.  Rep.  726.  128. 

«  In  re  Stovull  Grocery  Co.,  161  Fed.  ta  In  re  Belknap,  129  Fed.  646, 12  Am. 

882,  20  Am.  Bankr.  Rep.  537.    And  nee  Bankr.  Hop.  326. 

In    re  Ilallin,    199  Fed.    806,  20    Am.  to  In  re  Pearson,  95  Fed.  425,  2  Am, 

Bankr.  Rep.  708.    A  transfer  by  an  nl-  Bankr.  Rep.  482, 
leged  bankrupt  to  a  creditor  of  an  auto- 
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by  the  partnership,  but  may  be  so  if  intended  to  give  a  preference  to  sepa- 
rate creditors  over  partnership  creditors,  or  in  any  other  way  to  cover 
actual  or  legal  fraud.11 

As  to  the  intention  of  the  debtor,  this  may  sometimes  be  imputed  to 
him  from  the  acts  of  his  subordinates  or  agents.  For  example,  if  a  wife 
is  the  owner  of  a  business,  but  intrusts  its  entire  management  and  con- 
trol to  her  husband,  his  acts  and  intentions,  in  the  giving  of  preferences 
to  creditors  and  the  like,  may  constitute  acts  of  bankruptcy  on  which 
she  may  be  adjudged  bankrupt."  So  a  payment  made,  in  the  establish- 
ment of  an  insolvent  partnership,  out  of  its  funds,  by  the  recognized 
agent  of  the  partners,  without  objection  on  their  part,  which  has  the 
effect  to  produce  a  preference,  will  be  regarded  as  having  been  made  by 
the  partnership  with  the  intention  of  giving  a  preference."  In  this 
connection,  it  is  important  to  observe  that,  where  a  transfer  of  property 
by  an  insolvent  debtor  with  intent  to  prefer  a  creditor,  is  made  the  basis 
ol  a  petition  in  involuntary  bankruptcy  against  him,  the  intent  of  the 
debtor  is  alone  material ;  it  is  not  necessary  to  show  the  intent  with 
which  the  creditor  received  the  transfer,  nor  that  he  had  reasonable 
cause  to  believe  a  preference  was  intended.14  It  is  true  that,  when  a 
trustee  in  bankruptcy  sues  to  set  aside  a  conveyance  of  property  on  the 
ground  of  its  being  an  unlawful  preference,  he  must  show,  not  only  that 
the  bankrupt  intended  to  give  a  preference,  but  also  that  the  creditor 
receiving  it  had  reasonable  cause  to  believe  that  a  preference  was  in- 
tended. But  as  regards  the  commission  of  an  act  of  bankruptcy,  no 
such  knowledge  or  belief  on  the  part  of  the  creditor  is  required,  nor  any 
unlawful  intent  on  his  part.  In  this  case,  the  law  looks  only  to  the  in- 
tention of  the  debtor.  Hence  it  follows  that  a  transaction  may  con- 
stitute an  act  of  bankruptcy,  such  as  to  warrant  an  adjudication  against 
the  debtor,  although  the  conveyance  is  not  voidable  under  the  law." 

Under  the  comprehensive  meaning  of  the  word  "transfer,"  as  defined 

n  Ex  parte  Shoose,  Crabbe,  482,  Fed.  '«  Alter  v.  Clark,  193  Fed.  153;  In  re 

Gas.  No.  12.815;  In  re  WaitP,  1  Low.  207,  Druinmoiid.  1  N.  B.  it.  231,  Fed.  Otis.  No. 

1  N.  B.  B.  373,  Fed.  Gas.  No.  17,044.  4,003 ;  In  re  Williams,  1  Low.  406,  3  N. 

"Graham  v.  Stark.  3  Ben.  520,  3  N.  B.  R.  286,  Fed.  Cas.  No.  17,703:  In  re 

B.  B.  3fi7,  Fed.  Cas.  No.  6.(176.    And  see  Locke.  1  Low.  293,  2  N.  B.  B.  382,  Fed. 

In  re  Berkeblle,  144  Fed.  572.  Gas.  No.  8,439 ;  In  re  Beck.  6  Phlla.  47.1, 

ts  Sedgwick    v.    Sheffield,   6  Ben.   21,  1  N.  B.  R.  588,  Fed.  Cas.  No.  1.205.    The 

Fed.  Cas.  No.  12,624.  verdict  on  the  question  as  to  whether  an 

«  In  re  Rome  Planing'  Mill,  96  Fed.  act  of  bankruptcy  has  been  committed 

812,  3  Am.  Bankr.  Rep.  123;  In  re  Ed.  in  giving  a  preference  will  not  affect  (hp 

W.  Wright  Lumber  Co..  114  Fed.  1011,  8  question  of  the  right  to  recover  back  the 

Am.  Bankr.  Bep.  345 ;  Thompson  v .  First  property  transferred  or  tbe  right  to  a 

Nat.  Bank,  84  Miss.  54.  36  South.  65;  In  discharge.     In  re  Dibblee.  3  Ren.  283, 

re  Truttt.  203  Fed.  550,  2ft  Am.  Bankr.  2  N.  B.  B.  617,  Fed..  Gas.  No.  3.884;  Har- 

Rep.  570.  manson  v.  Bain,  1  Hughes.  188,  15  N.  B. 
R.  173,  Fed.  Cas.  No.  6,072. 
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in  the  bankruptcy  act,  a  preference  may  be  given  by  an  insolvent  debtor 
by  a  conveyance  of  property  by  way  of  an  absolute  sale  or  gift,™  or  by 
a  mortgage,  pledge,  or  other  form  of  security."  But  the  giving  of  a 
mortgage  by  the  debtor  upon  a  present  consideration  and  in  good  faith, 
to  raise  a  contested  attachment  and  to  pay  overdue  paper,  to  enable 
the  debtor  to  continue  in  business,  is  not  an  act  of  bankruptcy.™  Nor 
is  the  giving  of  a  chattel  mortgage  to  secure  an  antecedent  debt,  where 
it  is  given  in  good  faith  in  renewal  of  a  prior  mortgage  covering  the  same 
property,  nor  even  where  it  includes  additional  property,  if  the  mort- 
gagor receives  a  further  present  consideration  sufficient  to  warrant  the 
additional  security.™  Also  it  is  settled  that  money  is  "property,"  and 
the  payment  of  a  debt  in  money  is  a  transfer  of  property,  such  as  will 
constitute  an  act  of  bankruptcy,  if  the  other  elements  are  present.1* 
And  if  the  debtor  was  insolvent  and  a  preference  was  intended,  it  is 
not  material  that  the  debt  was  a  just  one  and  that  no  fraud  was  perpe- 
trated or  designed.'1  Thus,  it  is  an  act  of  bankruptcy  for  an  insolvent 
debtor  to  sell  all  of  his  property  to  one  not  a  creditor,  and  then  to  apply 
the  proceeds  to  the  full  payment  of  a  part  of  his  creditors,  leaving  others 
unpaid,  the  transaction  being  in  effect  a  transfer  of  property  with  intent 
to  give  a  preference.8"    And  so  of  an  assignment  by  an  insolvent  debtor 


*•  See  Peckham  v.  Barrows,  3  Story, 
544,  Fed.  Cns.  No.  10,897;  In  re  Warner, 
G  N.  B.  R.  414,  Fed.  Can.  No.  17,177. 

ir  In  re  Edelman.  130  Fed.  700,  66  O. 
C.  A.  665,  12  Am.  Bankr.  Rep.  238;  In  re 
Biggs  Restaurant  Co.,  130  Fed.  601,  68 
G.  C.  A.  48,  11  Am.  Bankr.  Rep.  508; 
Arnold  v.  Mnynard,  2  Story,  340,  Fed. 
Cas.  No.  561;  Baldwin  v.  Rosseau,  Fed. 
Gas.  No.  803;  In  re  Ryan,  2  Saw;.  411, 
Fed.  Gas.  No.  12.183;  Jones  v.  Sleeper, 
Fed.  Cas.  No.  7.496;  In  re  Rogers,  2  N. 
B.  R.  397,  Fed.  Cas.  No.  12,002.  But  see 
Martin  v.  Hnlen,  140  Fed.  982,  79  G.  C. 
A.  492,  17  Am.  Bankr.  Rep.  510;  In  re 
Puget  Sound  Engineering  Co.  (D.  C.)  270 
Fed.  853,  40  Am.  Bankr.  Rep.  310. 
Where  a  deed,  originally  Intended  to  op- 
erate as  a  mortgage,  was  withheld  from 
record  by  agreement  of  the  parties,  and 
was  afterwards  allowed  by  their  agree- 
ment to  stand  as  security  for  any  bal- 
ance In  favor  of  the  grantee,  and  later, 
at  a  time  when  the  grantor  was  Insol- 
vent and  within  four  months  of  the  111- 
Ing  of  a  petition  In  bankruptcy  against 
him,  the  deed  was  placed  on  record,  and 
shortly  thereafter  the  parties  agreed 
that  It  should  operate  as  an  absolute 


transfer  Of  the  property,  an  act  of  bank- 
ruptcy was  committed  when  the  deed 
was  recorded,  as  It  then  operated  as  a 
forbidden  preference.  In  re  Donnelly, 
193  Fed.  755,  27  Am.  Bankr.  Rep.  504. 

t«  In  re  Sanford,  TN.B.E.  351,  Fed. 
Cas.  No.  12,310. 

rt  Jn  re  Cutting,  14S  Fed.  388,  16  Am. 
Bankr.  Rep.  751. 

»« Plrle  y.  Chicago  Title  ft  Trust  Co., 
182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed. 
1171,  6  Am.  Bankr.  Rep.  814;  Boyd  v. 
Lemon  ft  Gale  Co.,  114  Fed.  647.  8  Am. 
Bankr.  Rep.  81 ;  In  re  Plnson,  180  Fed. 
787,  24  Am.  Bankr.  Rep.  804 ;  In  re  Perl- 
hefter,  177  Fed.  299,  25  Am.  Bankr.  Rep, 
676;  In  re  Foley,  140  Fed.  800,  16  Am. 
Bankr.  Rep.  830:  In  re  Ft  Wayne  Elec- 
tric Corp.,  96  Fed.  803;  In  re  Conhalm, 
97  Fed,  923,  3  Am.  Bankr.  Rep.  249;  In 
re  Wise.  2  Nat.  Bankr.  News,  151;  Payne 
v.  Solomon,  14  N.  B.  R,  162,  Fed.  das. 
No.  10.866. 

«  Brock  t.  Terrell,  2  N.  B.  B,  643,  Fed. 
Cas.  No.  1,914. 

«  Boyd  v.  Lemon  ft  Qale  Co.,  114  Fed. 
647,  S2  0.0.A,  343,  8  Am.  Bankr.  Rep. 
8L 
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to  a  creditor  of  earnings  to  become  due  under  a  building  contract.*1 
Payment  by  the  indirect  method  of  turning  over  property  to  the  creditor 
is  equally  within  the  inhibition  of  the  statute.  Thus,  the  payment  and 
discharge  of  a  debt,  by  an  insolvent  debtor,  by  a  conveyance  to  the 
creditor  of  personal  property  of  greater  value  than  the  debt,  the  debtor 
receiving  the  difference  in  cash,  is  a  preference  of  such  creditor  and 
an  act  of  bankruptcy."*  It  has  been  held  to  be  no  defense  to  a  petition 
founded  on  a  preferential  payment  that  it  was  made  in  the  ordinary 
course  of  business.**  But  payments  so  made  by  a  person  who  does 
not  know  that  he  is  actually  insolvent,  and  who  expects  to  deal  with  all 
his  other  creditors  in  the  same  way,  that  is,  to  meet  all  his  obligations 
as  they  fall  due  in  the  ordinary  course  of  business,  would  lack  the 
essential  element  of  an  intent  to  give  a  preference,  and  therefore  could 
not  be  held  to  be  acts  of  bankruptcy.**  There  is  some  doubt  as  to  wheth- 
er payment  of  the  ordinary  and  necessary  running  expenses  of  the  debt- 
tor's  business  will  constitute  a  preference.  It  has  been  held  that  such  a 
payment  is  not  an  act  of  bankruptcy,  where  there  is  no  design  to  give 
the  payee  an  advantage  over  other  creditors,  but  merely  the  endeavor 
to  keep  the  business  alive."  And  this  doctrine  seems  to  be  well  in 
accord  with  the  spirit  and  reason  of  the  law.  But  it  does  not  pass  en- 
tirely without  question.** 

§  85.  Same;  Intention  of  Debtor  Presumed. — Where  a  transfer  of 
property,  or  the  giving  of  a  mortgage,  or  the  payment  of  a  debt,  made 
by  an  insolvent  debtor  to  one  of  his  creditors,  actually  and  neces- 
sarily operates  to  give  that  creditor  a  preference  over  others,  it  will  be 
presumed  that  the  debtor  intended  to  bring  about  that  result.  Direct 
evidence  of  an  intent  on  his  part  to  prefer  the  creditor  will  not  be  re- 
quired; but  it  will  devolve  on  the  insolvent,  if  he  denies  that  the  trans- 
action was  designed  as  a  preference,  to  prove  his  real  intention  in  the 
matter,  on  some  theory  not  inconsistent  with  the  facts  of  the  case. 
This  rule  is  deduced  from  the  familiar  principle  that  every  man  is  pre- 
sumed to  intend  the  natural  and  necessary  consequences  of  his  volun- 

••  In  re  O'Donnell,  131  Fed.  150,  12  ■'  Smith  v.  Tentonia  Ins.  Co..  Fed.  Cas. 

Am.  Bankr.  Bep.  621.  No.  13,115;  Id  re  Union  Feather  &  Wool 

*«  Johnson  v.  Wald,  93  Fed.  640,  35  C,  Mfg.  Co.,  112  Fed.  774,  50  C.  C.  A.  524,  7 

C.  A.  522,  2  Am.  Bankr.  Rep.  84.     And  Am.  Bankr.  Rep.  472 ;  In  re  Perlhef ter, 

Me  Goldman  v.   Smith,   93  Fed.  182,  1  177  Fed.  299,  25  Am.  Bankr.  Bep.  576 ; 

Am.  Bankr  Rep.  266.  In  re  Columbia  Real  Estate  Co.,  205  Fed. 

"In   re   Oregon   Bulletin   Printing  A  980,    30   Am.   Bankr.   Rep.  471 ;     In   re 

Pab.  Co.,  13  N.  B.  R,  503,  Fed.  Cas.  Nov  Brown  Commercial  Car  Co.,  22?  Fed.  387, 

10,559.  142  C.  C.  A.  83,  36  Am.  Bankr.  Rep.  45. 

Lm.  •*  See  In  re  Kenyon,  1  Utah,  47,  8  N. 
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tary  acts."8  For  instance,  where  a  petition  in  involuntary  bankruptcy 
charges  the  debtor  with  having  transferred  property  with  intent  to  give 
a  preference,  his  intent  to  prefer  may  be  presumed  from  the  fact  of  his 
having  made  a  transfer  of  a  large  part  of  his  property,  while  insolvent, 
to  a  single  creditor ;  and  when  this  is  shown,  the  burden  is  on  the  debtor 
to  show  that  he  was  ignorant  of  his  insolvency  and  had  reason  to  be- 
lieve he  could  pay  his  debts  in  full.®-  The  presumption,  as  we  have 
stated,  is  not  conclusive.  It  is  open  to  the  debtor  to  prove  that  he 
was  actuated  by  a  different  motive,  and  had  no  intention  of  preferring 
the  particular  creditor;  and  if  this  is  satisfactorily  established,  an  ad- 
judication of  bankruptcy  will  not  be  made  on  that  ground.*1  It  is  ordi- 
narily sufficient  to  rebut  the  presumption  for  the  debtor  to  show  that 
he  actually  did  not  know  himself  to  be  insolvent.**  For  a  preference, 
as  denned  in  the  sixtieth  section  of  the  act,  does  not  include  paying  one 
creditor  promptly  while  others  are  made  to  wait,  or  making  it  easy  for 
one  creditor  to  collect  his  claim  while  others  are  evaded  or  contested, 
but  only  "enabling  one  creditor  to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors  of  the  same  class."  Hence  there  can  be  no 
intention  to  give  a  preference,  within  the  meaning  of  the  law,  unless 
the  debtor  knows,  or  at  least  has  reason  to  believe,  that  the  effect  of 
the  transaction  will  be  to  reduce  his  assets  to  a  point  where  they  will 
be  insufficient  to  satisfy  his  other  creditors.  On  this  principle  it  has 
been   held   that  payments  of  comparatively  small  sums  of  money   to 


m.  Toof  v.  Martin.  13  Wall.  40,  20  L. 
Ed.  481;  Traders'  Nat.  Bank  v.  Camp- 
bell, 14  Wall.  87,  20  I-.  Ed.  832 ;  In  re 
Condon,  200  Fed.  800,  120  C.  C.  A.  524, 
31  Am.  Bankr.  Rep.  754.  Johnson  v. 
Wald,  93  Fed.  640.  35  C.  C.  A.  522,  2  Am. 
Bankr.  Rep.  84 :  Rex.  Buggy  Co.  v.  Hear- 
lek,  132  Fed.  310,  65  C.  C.  A.  676, 12  Am. 
Bankr.  Rep.  720;  In  re  Flint  Hill  Stone 
ft  Const.  Co..  149  Fed.  1007,  18  Am. 
Bankr.  Rep.  81;  In  re  Smith,  176  Fed. 
426,  23  Am.  Bankr.  Rep.  864 :  In  re  Gil- 
bert, 112  Fed.  951,  8  Am.  Bankr.  Rep. 
101 ;  In  re  MeGee,  105  Fed.  805.  5  Am. 
Bankr.  Kep.  202;  Catlln  v.  Hoffman,  2 
Sawy.  4NS.  9  X.  B.  R.  342.  Fed.  Cas.  Xo. 
2,521 ;  Campbell  v.  Traders'  Nat.  Bunk, 
2  Bias.  423,  3N.B  It.  408.  Fed.  Cas.  Xo. 
2.370:  Haughey  v.  Albin,  2  Bond.  244,  2 
N.  B.  R.  399,  Fed.  Can.  No.  6.222:  Mor- 
gan v.  Mastlck,  2  N.  B.  R.  521.  Fed.  Cas. 
No.  9.803 :  In  re  Blnek.  2  Ben.  196,  1  N. 
B.  R.  353.  Fed.  Cas.  No.  1,457;  In  re 
Craft,  2  Ben.  214,  1  N.  B.  R.  378.  Fed. 
Cas.  No.  3,316;  Webb  v.  Sachs,  4  Sawy. 


158, 15  N.  B.  R.  108,  Fed.  Cas.  No.  17325  : 
In  re  Perry,  Fed.  Cas.  No.  10,90n ;  War- 
ren v.  Delaware,  L,  &  W.  Ry.  Co.,  7  N. 
B.  R.  451,  Fed.  Cas.  No.  17.104;  Warren 
v.  Tenth  Nat.  Bank,  10  Blatehf.  493,  7 
N.  B.  R.  481,  Fed.  Cas.  No.  17,202;  Van- 
derboof  v.  City  Bank,  1  Dill.  476,  5  X. 
B.  R.  270,  Fed.  Cas.  No.  16,842;  Martin 
v.  Toof,  1  Dill.  203.  4  N.  B.  R.  488.  Fed. 
Can.  No.  9,167 ;  In  re  Silverman,  1  Sawy. 
410,  2  Abb.  U.  S.  243.  4  N.  B.  R.  522,  Fed. 
Cas.  Not  12,855:  Vogle  v.  Lathrop,  3 
Pittsb.  268,  4  N.  B.  R.  439,  Fed.  Cas.  No. 
10,985 ;  Rlson  v.  Knapp.  1  Dill.  187,  4  N. 
B.  R.  349,  Fed.  Cas.  No.  11,861;  In  re 
Alexander,  1  Low.  470,  4  N.  B.  R.  178, 
Fed.  Cas.  No.  181. 

»o  In  re  Rome  Planing  Hill,  96  Fed. 
812,  3  Am.  Bankr.  Rep.  123. 

»Hn  re  Seeley,  19  N.  B.  R.  1,  Fed. 
Cas.  No.  12.628;  In  re  Frantzen,  20  Fed. 
785. 
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§  86 


each  of  a  number  of  creditors,  made  by  a  corporation  in  the  usual 
course  of  its  business,  though  at  a  time  when  it  was  actually  insolvent, 
do  not  raise  a  presumption  of  an  intention  to  prefer  those  creditors  over 
others  so  as  to  establish  an  act  of  bankruptcy.*" 

§  86.  Suffering  Preference  Through  Legal  Proceedings, — It  is  de- 
clared to  be  an  act  of  bankruptcy  if  the  debtor,  while  insolvent,  shall 
have  "suffered  or  permitted  any  creditor  to  obtain  a  preference  through 
legal  proceedings,"  provided  the  debtor  does  not,  "at  least  five  days- 
before  a  sale  or  final  disposition  of  any  property  affected  by  such  pref- 
erence," vacate  or  discharge  the  preference.*4  The  motive  or  inten- 
tion of  the  debtor  is  not  material  in  this  connection.  An  act  of  bank- 
ruptcy can  be  committed  in  this  way  although  there  was  no  collusion 
between  the  debtor  and  the  creditor,  although  the  former  had  no  wish 
or  intention  that  the  latter  should  obtain  a  preference,  and  even  al- 
though the  debtor  did  not  know  that  there  was  any  such  law  as  the 
bankruptcy  law  in  existence,  and  therefore  could  not  have  directly  in- 
tended to  evade  or  defeat  it.M  But  it  is  held  that  this  provision  of  the 
statute  does  not  apply  to  liens  acquired  by  legal  proceedings  more  than 
four  months  before  the  filing  of  the  petition  in  bankruptcy  and  which, 
therefore,  will  not  be  dissolved  by  an  adjudication.**  The  phrase  "legal 
proceedings"  means  any  proceeding  in  a  court  of  justice,  either  inter- 


«  In  re  Douglas  Coal  A  Coke  Co.,  131 
Fed.  769,  12  Am.  Bankr.  Rep.  530. 

»«  Bankruptcy  Act  1696,  f  3a,  clause  3. 
Suffering  a  creditor  to  obtain  a  prefer- 
ence through  legal  proceedings  Involves 
insolvency,  suffering  the  preference,  not 
avoiding  It  within  five  days  before  sale, 
and  a  sale  of  the  property  affected.  In 
re  Fisher  (D.  C.)  219  Fed.  638,  33  Am. 
Bankr.  Rep.  628. 

••  In  rp  Craft,  2  Ben.  214,  1  N.  B.  B. 
378,  Fed.  Cas.  No.  3,316;  In  re  Meyers, 
1  Nat.  Bankr.  News,  207.  But  compare 
In  re  Trnltt  203  Fed.  550,  29  Am.  Bankr. 
Rep.  570. 

••  in  re  Superior  Jewelry  Co.,  243  Fed. 
368.  156  C.  C.  A.  148,  39  Am.  Bankr. 
Rep.  575.  Colston  v.  Austin  Run  Min. 
Co.  (C.  C.  A.)  194  Fed.  929,  28  Am. 
Bankr.  Rep.  92 ;  In  re  Chapman-,  99  Fed. 
395,  3  Am.  Bankr.  Hep.  607 ;  In  re  Fergu- 
son. 95  Fed.  429,  2  Am.  Bankr.  Rep.  580: 
In  re  Deer  Creek  Water  &  Water  Power 
Co.,  205  Fed.  205,  29  Am.  BaBkr.  Rep. 
356:  Owen  v.  Brown,  120  Fed.  812.  57  C. 
C.  A.  180,  9  Am.  Bankr.  Rep.  717.  See 
In  re  Home  Planing  Mill,  96  Fed.  812,  3 


Am.  Bankr.  Rep.  123,  where  it  fs  suggest- 
ed by  Judge  Coxe  that  the  gaining  of  an 
advantage  by  one  creditor  over  other 
creditors  by  seizing  the  debtor's  proper- 
ty, which  the  debtor  suffers  or  permits. 
may  be  an  act  of  bankruptcy,  and  yet 
not  be  voidable  by  the  trustee.  See  alsn 
In  re  Schick,  2  Ben.  5,  1  N.  B.  R.  177, 
Fed.  Cas.  No.  12,455,  where  it  was  held 
that,  although  the  Judgment  complained 
of  was  entered  against  the  bankrupt  be- 
fore the  passage  of  the  bankruptcy  act. 
yet  if  It  was  fraudulent  and  fictitious, 
and  the  debtor  has  taken  no  steps  to  set 
it  aside,  and.  after  the  enactment  of  the 
law.  the  Judgment  being  still  In  force, 
his  property  is  seized  on  an  execution 
issuing  thereon,  It  is  a  "procuring  or  suf- 
fering his  property  to  be  taken  on  legal 
process."  Where  a  Judgmpnt  creditor  de- 
lays more  than  four  months  In  advertis- 
ing or  directing  sale  under  execution, 
no  act  of  bankruptcy  is  committed, 
though  the  Judgment  then  becomes  In- 
vulnerable to  attack  under  the  act.  In 
re  T>.  F.  Herlehy  Co.  (D.  C.)  247  Fed. 
309.  41  Am.  Bankr.  Rep.  171 
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locutory  or  final,  by  which  the  property  of  the  debtor  is  seized  and  di- 
verted from  his  general  creditors.*7  It  is  a  substitute  for  certain  lan- 
guage found  in  the  act  of  1867,  which  made  it  an  act  of  bankruptcy  for 
a  debtor  to  "procure  his  property  to  be  taken  on  legal  process."  The 
most  familiar  methods  of  gaining  a  preference  through  "legal  proceed- 
ings" are  found  in  the  levy  of  an  execution  or  attachment  on  property 
of  the  debtor.*"  But  the  phrase  in  question  has  a  wider  scope  than 
this.  It  includes  all  liens  obtained  by  legal  proceedings  which  are 
valid  under  state  laws,**  such  as  the  lien  on  real  estate  of  a  judgment 
duly  docketed,  particularly  when  followed  by  an  execution  and  levy,1** 
but  not  a  livery  stable  keeper's  lien,  given  by  a  state  statute,  but  not 
established  by  any  proceeding  in  the  courts.1*1  But  in  order  that  the 
debtor  should  commit  an  act  of  bankruptcy  by  failing  to  discharge  the 
lien  of  an  execution  on  his  property,  it  is  necessary  that  there  should 
first  have  been  ah  actual  and  valid  levy  by  the  proper  officer,  and  it  is 
open  to  him  to  show,  in  contradiction  of  the  recitals  of  the  sheriff's 
return,  that  there  was  no  actual  levy  at  all  or  that  the  pretended  levy 
was  wholly  invalid.1*1 

It  is  also  held  that  the  phrase  "legal  proceedings"  may  include  the 
appointment  of  a  receiver  by  a  state  court  and  the  vesting  of  the  debt- 
or's property  in  him.  But  to  make  this  an  act  of  bankruptcy,  it  must 
be  shown,  first,  that  the  receiver  was  appointed  at  the  instance  of  the 
debtor,  or  that  the  latter  tacitly  permitted  and  acquiesced  in  the  ap- 
pointment, and  second,  that  the  effect  of  the  receivership  and  the  dis- 
tribution of  the  estate  under  his  administration  will  be  to  give  a.  pref- 
erence to  one  or  more  creditors,  as,  where  creditors  who  are  entitled  to 
priority  under  the  laws  of  the  state  will  receive  a  greater  amount  un- 
der the  receivership  than  they  would  receive  under  the  bankruptcy  act.1** 

« In  re  Rome  Planing  Mill,  96  Fed.  mi  In  re  Bndek,  188  Fed.  SIT,  28  Am. 

812,  3  Am.  Banter.  Rep.  123.  Banter,  Sep.  470.    A  void  execution  levy 

*•  In   re   Rtnrm.   103  Fed.  618,   4  Am.  on    the  equity  of   redemption  of  an   al- 

Banttr.  Rep.  601 :  In  re  Ferguson.  93  Fed.  leged   bankrupt  In   mortcaoMt  personal 

429,  2  Am.  Banter.  Sep.  S86 ;   Barnes  v.  property  was  held  not  to  diminish  Ills  es- 

Billlnpton,  1  Wash.  C-  C.  29,  Fed.  Cas.  tate  nor  constitute  a  final  disposition  of 

No.  1,015.  bis  properly,  and  hence  was  not  an  act 

•■  In  re  Crnftft-Htnrdon  Shoe  Co.,  185  of  bankruptcy.    In  re  Moark-Nemo  Con- 
Fed.  931,  26  Am.  Banter.  Rep.  449.  sol.  Mining  Co.  (D.  C.)  219  Fed.  840,  84 

im  in  re  Tupper.  163  Fed.  766.  20  Am.  Am.  Banter.  Rep,  201. 

Bankr.  Rep.  824:  Zugalla  v.  Interaatton-  iti  Mather  v.  Coe,  92  Fed.  333,  1  Am. 

al  Mercantile  Agency,  142  Fed.  927,  74  Bankr.  Rep.  604;  In  re  Hardy,  7  Blatchf. 

C.  C.  A.  97,  16  Am.  Bankr.  Rep.  67;  Bo-  262.  3  N.  B.  R.  385,  Fed.  Cas.  No.  6.058; 

gen  v.  Profter,  129  Fed.  533,  64  0.  0.  A.  In  re  Merchants'  Ins.  Co..  3  Bine.  162,  6 

63,  12  Am.  Bankr.  Rep.  288.  N.  B.  R.  43.  Fed.  Cas.  No.  9.441;  In  re 

im  In  re  Mere,  128  Fed.  630,  12  Am.  Rlntnger,  7  Blatehf.  262,  Fed.  Cas.  No. 

Bankr.  Bep.  17L  1,420.    In  another  case  It  was  held  that. 
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Further,  to  constitute  this  act  of  bankruptcy,  a  preference  must  have 
been  obtained  through  legal  proceedings  by  a  "creditor"  of  the  alleged 
bankrupt,  and  to  be  a  creditor  the  person  must  own  a  claim  or  demand 
provable  in  bankruptcy ;  and  it  is  doubtful  whether  the  character  of 
a  creditor  is  sufficiently  established  by  the  mere  fact  of  his  having 
brought  a  suit  in  contract  against  the  alleged  bankrupt  and  attached 
property  on  mesne  process,  when  there  has  been  no  trial  of  the  action 
at  the  time  of  the  filing  of  the  petition  in  bankruptcy,  and  consequently 
nothing  to  show  whether  the  claim  is  well  founded  or  not.10* 

§  87.  Same;  Attachment — It  has  been  held  in  several  cases  that 
the  levy  of  an  attachment  on  property  of  an  insolvent  debtor  consti- 
tutes the  obtaining  of  a  preference  "through  legal  proceedings,"  so  that 
the  failure  of  the  debtor  to  discbarge  the  attachment  will  constitute  an 
act  of  bankruptcy.1*8  "We  hold  it  incumbent  upon  an  insolvent  per- 
son to  discharge  or  vacate  a  lien  secured  by  an  attachment  upon  his 
property  at  least  five  days  before  a  period  of  four  months  expires  fol- 
lowing the  date  of  the  levy  of  such  attachment,  and  if  he  fails  therein 
he  commits  the  third  act  of  bankruptcy.  [Since  otherwise  it  becomes 
an  irrevocable  preference.]  It  may  be,  and  has  been,  suggested  that 
this  will  sometimes  force  a  person  into  bankruptcy  when  the  attach- 
ment is  acquired  upon  an  invalid  or  spurious  claim,  or  one  not  prova- 
ble against  the  bankrupt's  estate;  but  it  seems  to  us  better  that  ihis 
contingency  should  obtain  than  that  the  very  statute  itself  t  jld  be 
defeated  in  its  fundamental  purpose."  Mi 

Bu£  there  are  strong  authorities  to  the  contrary.  In  one  case  it  was 
said  that  "the  mere  suing  out  of  an  attachment  and  levying  the  same 
does  not  suffice  to  constitute  an  act  of  bankruptcy.  A  judgment  must 
be  rendered  thereon  which  would  result  in  creating  a  preference  among 
creditors,  and  a  failure  for  at  least  five  days  to  vacate  and  discharge  the 
preference  in  terms  refers  to  the  five  days  before  a  sale  or  final  disposi- 

vbere  a  corporation  makes  no  defense  to.  made.     In  re  Baker-Blcketaon  Co.;  87 

a  bill  In  equity  against  It  In  a  state  court,  Fed.  469,  4  Am.  Bankr.  Rep.  605. 

and  tacitly  permits  the  appointment  of  ">*  In  re  Crafts- Blordon  Shoe  Co.,  186 

a  receiver  and  the  vesting  of  Its  property  Fed.  931,  26  Am.  Bankr.  Bep.  449. 

In  him,  It  Is  not  an  act  of  bankruptcy  by  i«*Folger  v.  Putnam  (0.  G.  A.)  194 

the  corporation,  although  certain  classes  Fed.  793,  28  Am.  Bankr.  Bep.  173;  In  re 

of  persons  may  be  entitled  to  larger  dlv-  Putnam,  193  Fed.  404,  27  Am.  Baskr. 

ldends  under  the  receivership  proceed-  Bep.  923;  Parmenter  Mfg.  Co.  v.  Stoever 

logs  than  they  would  obtain  In  bank-  (C.  C.  A)  97  Fed.  330,  8  Am.  Bankr.  Rep. 

raptcy,  If  It  does  not  appear  that  any  220 ;  In  re  Belchman,  91  Fed.  624, 1  Am. 

such  persons  are  concerned,  or  that  any  Bankr.  Bep.  17. 

sale  or  final  disposition  of  the  property  m«  Folger  v.  Putnam   (C.  C.  A.)  194 

affected  by   the   receivership  has  been  Fed.  793,  28  Am.  Bankr.  Bep.  178, 
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tion  of  any  property  affected."  *•*  In  another  case,  in  which  a  very  able 
opinion  was  rendered,  it  was  laid  down  that  an  attachment  on  mesne 
process,  before  any  trial  of  the  action  or  the  rendition  of  any  judgment, 
is  not  enough  in  itself  to  constitute  a  preference  obtained  by  the  plain- 
tiff, within  the  meaning  of  the  statute.  For  the  act  of  bankruptcy  is  not 
completed  by  the  mere  attaching  of  a  lien  of  this  kind,  but  there  must 
also  be  a  failure  on  the  part  of  the  debtor  to  vacate  or  discharge  it  within 
five  days  before  a  sale  or  final  disposition  of  the  property.  Having  had 
as  yet  no  opportunity  to  contest  and  disprove  the  claim  set  up,  he  could 
vacate  or  discharge  it  only  by  paying  it,  and  he  should  not  be  required 
to  do  this  against  his  own  contention  that  the  claim  is  unjust  or  with- 
out merit.  Giving  a  bond  to  dissolve  the  attachment  would  not  vacate 
the  alleged  preference,  since  it  would  leave-  the  attaching  creditor  in 
exactly  as  strong  a  position  as  before.  Hence  if,  in  these  circumstances, 
the  attached  property  is  sold,  at  the  instance  of  the  plaintiff,  on  the 
ground  that  the  expense  of  keeping  it  would  be  too  great  and  out  of  all 
proportion  to  its  value,  and  the  sheriff  retains  in  his  hands  the  proceeds 
of  the  sale  to  stand  in  place  of  the  property  and  to  await  the  issue  of 
the  suit,  the  failure  of  the  defendant  to  vacate  or  discharge  the  attach- 
ment before  such  sale  cannot  be  held  to  constitute  an  act  of  bank- 
ruptcy. The  court  said:  "In  the  cases  which  have  held  preferences  to 
have  been  obtained  through  legal  proceedings,  and  an  attachment  ha* 
formed  part  of  the  proceedings,  the  attachment  has  either  been  after 
judgment  in  the  suit,  or,  if  before  judgment,  has  been  followed  by  ;i 
judgment  before  the  petition  in  bankruptcy,  so  that  the  attachment  lien 
has  passed  beyond  the  stage  during  which  it  remains  wholly  uncertain 
whether  there  is  really  any  claim  against  the  defendant  or  not."1**  It 
was  further  held,  in  the  same  case,  that  the  sheriff's  sale  of  the  prop- 
erty, above  mentioned,  could  not  be  considered  such  a  "sale  or  final  dis- 
position" of  the  property  as  the  statute  intends.  There  was  a  sale,  it 
is  true,  but  not  a  sale  effecting  any  final  disposition  of  the  property. 
"It  is  difficult  to  believe  the  language  of  the  section  intended  to  include 
sales  which  accomplished  no  diminution  of  the  bankrupt's  assets,  but 
merely  substitute  money  for  property,  without  rendering  the  'preference' 
obtained  by  an  attachment  any  more  effective  in  the  plaintiff's  favor 
than  it  was  before  the  sale  was  made." 


i«  Seaboard  Steel  Casting  Co.  t.  Wll-      man,  135  Fed.  443,  14  Am.  Banbr.  Hep. 
Ham  R.  Trfgtr  Co.,  124  Fed.  75,  10  Am.       245. 

Bankr.  Bep.  594.    And  see  In  re  Vetter-  ma  Tn  re  Crafts-Biordon  Shoe  Co.  (D 

C.)  165  Fed.  931,  26  Am.  Bankr.  Rep.  449. 
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§  88.  Same;  Failure  to  Vacate  or  Discharge.— It  should  be  ob- 
served that  the  act  of  bankruptcy  described  in  the  clause  under  con- 
sideration does  not  consist  merely  in  permitting  a  creditor  to  secure  a 
judgment  or  a  lien.  It  must  be  a  preference  which  would  be  dissolved 
by  an  adjudication  in  bankruptcy.  Hence  the  failure  of  an  insolvent 
to  discharge  a  lien  obtained  through  judicial  proceedings  more  than 
four  months  prior  to  bankruptcy  proceedings,  is  not  an  act  of  bankrupt- 
.  cy,  although  the  time  fixed  for  the  sale  of  the  property  was  within  the 
four  months  period.1**  Nor  is  this  all.  There  must  further  be  an 
impending  sale  or  other  final  disposition  of  the  property  affected  and 
the  failure  of  the  debtor  to  avoid  it  within  a  limited  time  before  its 
■expected  occurrence.  Thus,  if  an  execution  is  levied  on  property  of 
an  insolvent  debtor,  the  mere  fact  that  he  remains  inactive  and  allows 
creditors  to  file  a  petition  in  bankruptcy  against  him,  without  any  offer 
or  attempt  to  lift  the  lien  -of  the  execution,  does  not  constitute  an  act 
of  bankruptcy.  The  levy  does  not  constitute  a  "final  disposition"  of 
the  property;  and  the  circumstance  which  will  make  him  liable  to  an 
adjudication  in  bankruptcy  is  not  his  inactivity  with  respect  to  the  lien. 
but  a  failure  to  vacate  or  discharge  the  preference  at  least  five  days 
before  a  sale  or  final  disposition.11*  But  creditors  who  seek  to  secure  an 
adjudication  of  bankruptcy  on  this  ground  need  not  wait  until  a  sale 
has  taken  place.  If  the  debtor,  five  days  before  the  advertised  day  of 
sale,  has  not  discharged  the  preference,  creditors  may  then  file  a  petition 
against  him,  and,  on  a  proper  showing,  have  the  sale  enjoined.111  But 
under  the  rule  prescribed  by  the  statute  for  the  computation  of  time 
when  days  are  mentioned,  the  debtor  has  the  whole  of  the  fifth  day 
preceding  that  appointed  for  the  sale  in  which  to  discharge  the  lien, 
and  is  not  guilty  of  an  act  of  bankruptcy  until  that  day  has  expired 
without  effective  action.1"  It  is  held,  however,  that  an  independent 
act  of  bankruptcy  is  also  committed  by  a  failure  to  discharge  the  lien 
on  each  succeeding  day,  including  the  day  of  the  sale.1"  By  analogy, 
where  a  debtor  permitted  *  judgment  against  him  to  remain  unsatisfied 

""In  re  Superior  Jewelry  Co.  (D.  C.)  Am.  Bankr.  Rep.  220;    In  re  Windt  (D. 

239  Fed.  373,  38  Am.  Bankr.  Rep.  276,  C.)  177  Fed.  584,  24  Am.  Bankr.  Sep. 

412:  In  re  Murphy  (D.  C.)  228  Fed.  1018.  536;  In  re  R.  L.  Rndke  Co.  (D.  C.)  193 

35  Am.  Bankr.  Rep.  320.  Fed.  735,  27  Am.  Bankr.  Rep.  980. 

"°  Citizens"  Banking  Co.  v.  Ravenna         ,„,„  _.  Ho^_  pianln„  ygi    m  Vt^, 

£";  *S?\%  "■ s-  3°V4„SOD-  ?■ m  «*■  3  °»  B«™r.  Z  X    "  ""■ 

58  U  Bd.  1352,  on  certification  Of  ques-  • 

Hons  by  Circuit  Court  of  Appeals,  202         "*  Pittsburgh  Laundry  Supply  Co.  v. 
Fed.  802,  121  C.  C.  A.  250.    And  see  In     Imperial  laundry  Co.,  154  Fed.  662,  83 
re  McGraw  (D.  C.)  254  Fed.  442,  43  Am.      °-  c-  ■*■  48°-  ls  Am-  Bankr.  Rep.  756. 
Bankr.  Rep.  38:  Pannenter  Mfg.  Co.  v.     .    "a  In  i 
Stoever,  97  Fed.  330,  38  C.  O.  A.  200,  8 
Ble.Bkr.(3d  EdJ— 14 
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after  execution  had  been  issued  thereon,  and  garnishment  proceedings 
instituted  on  the  judgment  proceeded  so  far  that  the  garnishee  an- 
swered, admitting  a  sum  to  be  due  from  him  to  the  debtor,  it  was  held 
that  an  act  of  bankruptcy  had  been  committed  where  more  than  five 
days  had  elapsed  after  the  time  when  the  garnishee  might  have  answer- 
ed under  the  statute  and  paid  the  money  into  court.11* 
execution  or  an  actual  sale  would,  in  my  judgment,  be  a  final  disposition, 
of  the  property  affected,  it  has  been  said :  "Congress  had  in  mind,  when 
it  enacted  this  law,  the  fact  that  there  were  different  ways  or  modes  of 
disposing  of  property,  of  enforcing  executions,  judgments,  and  liens, 
and  it  referred  to  the  ordinary  method  of  disposition  by  way  of  sale, 
and  then  used  the  words  'or  final  disposition'  to  cover  every  other  meth- 
od of  passing  the  control  and  dominion  of  the  property  from  the  debtor, 
or  insolvent  person,  to  another  or  to  others  either  absolutely  or  as  se- 
curity to  the  preferred  creditor  to  the  exclusion  of  his  other  credi- 
tors." lli  In  the  same  case  it  was  further  remarked:  "It  has  been 
held  that  this  act  of  bankruptcy  is  not  committed  until  a  sale  is  at  least 
advertised  or  the  property  to  be  affected  by  the  preference  is  to  be  finally 
disposed  of,  and  the  fifth  day  prior  to  the  proposed  sale  or  proposed  final 
disposition  of  the  property  affected  has  arrived.  In  the  case  of  per- 
sonal property,  a  sale  or  proposed  sale  on  execution  issued  on  a  judg- 
ment is,  of  course,  the  sale  or  final  disposition  intended,  as  there  is  no 
right  of  redemption.  In  the  case  of  real  estate,  an  advertised  sale  on 
execution  or  an  actual  sale  would,  in  my  judgment,  be  a  final  disposition, 
notwithstanding  there  is  a  right  of  redemption." 

As  to  the  debtor's  duty  to  "vacate  or  discharge"  the  preference,  it 
is  probable  that  the  former  term  relates  to  the  taking  of  such  measures 
in  the  "legal  proceedings"  spoken  of  as  will  cause  the  claim  of  the  credi- 
tor to  be  defeated  or  the  lien  or  attachment  to  be  extinguished  or  an- 
nulled, while  to  "discharge"  the  claim  is  to  pay  it.  But  it  is  held  that 
the  commencement  of  voluntary  proceedings  for  the  dissolution  of  a 
corporation  does  not  have  the  effect  of  extinguishing  the  liens  of  levies 
on  executions  against  the  corporate  property,  so  as  to  relieve  the  cor- 
poration from  the  operation  of  this  clause  of  the  bankruptcy  law.1" 

§  89.  Same ;  Meaning  of  "Suffer  or  Permit." — The  bankruptcy  act 
of  1867  provided  that  it  should  be  an  act  of  bankruptcy  if  an  insolvent 
debtor  should  "procure  or  suffer  his  property  to  be  taken  on  legal  pro- 
cess, with  intent  to  give  a  preference  to  one  or  more  of  his  creditors."  UT 

i»«  In  re  Harper,  103  Fed.  900,  0  Am.  m  In  re  Storm,  103  Fed.  618,  4  Am. 

Bunkr.  Rep.  567.  Bankr.  Rep.  601. 

"» In  re  Tupper,  163  Fed.  766,  20  Am.  "*  Rev.  Stat  D.  B.  |  5021,  clause  7. 
Bankr.  Rep.  811. 
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Many  of  the  lower  federal  courts  held  that  this  provision  made  it  the 
duty  of  an  insolvent  man,  when  sued,  to  take  measures  to  secure  the 
equal  distribution  of  his  property  among  his  creditors,  by  filing  his  vol- 
untary petition  in  bankruptcy,  and  that  if  he  failed  to  take  this  step, 
and  made  no  defense  to  the  action  nor  any  attempt  to  prevent  the  ac- 
quisition of  a  preference,  and  one  or  more  of  his  creditors  seized  his 
property  under  legal  process,  he  might  be  held  to  have  "suffered"  his 
property  to  be  taken,  although  he  did  not  act  in  collusion  with  the.  credi- 
tors, nor  procure,  induce,  or  influence  them  to  act.1"  Eventually,  how- 
ever, the  Supreme  Court  of  the  United  States  put  a  different  construc- 
tion upon  the  statute.  It  was  held  that  something  more  than  passive 
nonresistance  on  the  part  of  an  insolvent  debtor  was  necessary  to  make 
a  judgment  and  levy  on  his  property  an  act  of  bankruptcy  when  the 
debt  was  due  and  he  had  no  defense.  In  such  a  case,  the  court  ruled, 
the  debtor's  failure  to  file  a  petition  in  bankruptcy,  in  order  to  prevent 
a  judgment  and  levy,  was  not  sufficient  evidence  of  an  intent  to  give  a 
preference  or  to  defeat  the  operation  of  the  bankruptcy  law,  and  it  could 
not  be  said  that  he  had  "procured  or  suffered"  his  property  to  be  tak- 
en.11' But  in  this  construction  of  the  statute,  the  word  "suffer"  was 
made  to  take  its  color  from  the  associated  word  "procure,"  and  the  opin- 
ion of  the  court  on  the  question  of  interpretation  was  further  fortified 
by  the  consideration  that  another  section  of  the  act  of  1867,  avoiding 
fraudulent  preferences,  was  directed  against  attachments  or  seizures 
"procured^  by  the  debtor.  Both  of  these  sections,  said  the  court,  "de- 
scribe substantially  the  same  acts  of  payment,  transfer,  or  seizure  of 
property  so  declared  void.  It  is  therefore  very  strongly  to  be  inferred 
that  the  act  of  'suffering'  the  debtor's  property  to  be  taken  on  legal  pro- 
cess, in  section  thirty-nine,  is  precisely  the  same  as  'procuring'  it  to  be 
attached  or  seized  on  execution  in  section  thirty-five."  "•  But  the  pres- 
ent statute  does  not  use  the  word  "procure"  in  the  definition!  of  acts  of 

in  In  re  Wells,  3  N.  B.  B.  371,  Fed.  Henkelman  t.  Smith,  42  Md.  164,  12  N. 

Cas.  No.  17,388;    In  re  Heller,  3  Bias.  B.  R.  121;    Sleek  v.  Turner,  76  Pa.  St 

153,  Fed.  Cas.  No.  6337;  Fitch  v.  McOle,  142,  10  N.  B.  R.  680;  Kemmerer  v.  Tool, 

2  Bias.  163,  Fed.  Cas.  No.  4,835;    Id  re  81  Pa.  St  467,  12  N.  B.  R,  834;    Mason 

Forsyth,  7  N.  B.  R.  174,  Fed.  Cas.  No.  t.  Warthens,  7  W.  Va.  632,  14  N.  B.  B. 

4.948;    Vogle  v.  Lathrop,  3  Plttsb.  26S,  346;  Warren  v.  Tenth  Not.  Bank,  5  Ben. 

4  N.  B.  R.  439,  Fed.  Cas.  No.  16,983;  895,  CN.B.R  4TB,  Fed.  Cas.  No.  17,200; 

Smith  y.  Buchanan,  8  Blatchf.  153,  4  N.  Rankin  r.  Florida,  A.  &  G.  C.  R-  Co.,  1 

B.  R.  307,  Fed.  Cas.  No.  13,016;  Linkman  N.  B.  R.  647,  Fed.  Cas.  No.  11,567;  Jones 

*.  Wilcox,   1  DUI.  161,  Fed.  Cas.  No.  v.  Sleeper,  Fed.  Cas.  No.  7.40B;   Wright 

8-374.  V.   Filler,   1   Dill.   171,  4   N.   B.   B,  610, 

"•Wilson  v.  City  Bank  of  St  Pan],  Fed.  Cas.  No.  18,077. 
IT  Wall.  473,  21  U  Ed.  723;  Tenth  Not         »»»  Wilson  t.  City  Bank  'of  St  Paul,  17 

Bank  v.  Warren,  96  U.  S.  539,  24  L.  Ed.  Wall.  473,  21  L.  Ed.  723. 
640;    Parsons  r.  Caswell,  l   Fed.  74; 


v  Google 


§   89  UV  OF  BANKRUPTCY  212 

bankruptcy.  It  is  true  the  section  relating  to  the  avoidance  of  prefer- 
ences declares  that  an  insolvent  debtor  shall  be  deemed  to  have  {riven  a 
preference  if  he  shall  have  "procured  01  suffered  a  judgment  to  be  en- 
tered against  himself."  But  this  provision  is  not  so  wide  as  that  relating 
to  acts  of  bankruptcy.  For  it  does  not  necessarily  involve  an  actual 
levy  on  property,  but  merely  that  the  enforcement  of  the  judgment,  if 
it  comes  to  be  enforced,  will  result  in  giving  an  advantage  to  the  credi- 
tor, whereas  the  act  of  bankruptcy  is  not  committed  unless  there  has 
been  a  levy  or  attachment,  for  the  law  gives  the  debtor  an  opportunity 
to  save  himself  by  discharging  the  preference  "five  days  before  a  sale  or 
final  disposition  of  the  property  affected."  If,  then,  the  construction 
of  the  words  "suffered  or  permitted  a  creditor  to  obtain  a  preference 
through  legal  proceedings"  cannot  be  determined  by  other  parts  of  the 
act,  and  if  the  two  words  here  employed  must  color  each  other,  according 
to  the  doctrine  of  the  Supreme  Court,  it  is  evident  that  the  idea  of  any 
active  participation  or  procurement  on  the  part  of  the  debtor  must  be 
excluded,  and  that  to  "suffer"  a  preference  to  be  acquired  through  legal 
proceedings  and  to  "permit"  it  mean  the  same  thing,  and  that  either 
word  is  satisfied  by  mere  passive  nonresistance  or  supine  submission  on 
the  part  of  the  debtor.  This  is  the  doctrine  of  the  cases  decided  under 
the  present  law.  They  hold  that,  in  order  to  commit  an  act  of  bankrupt- 
cy of  the  kind  described,  it  is  not  necessary  that  the  debtor  should  do 
any  affirmative  act.  If  suit  is  brought  against  an  insolvent  debtor,  and 
he  makes  no  defense,  and  judgment  is  rendered  against  him,  and  an 
attachment  or  execution  issued  and  levied  on  his  property,  and  he  al- 
lows a  sale  to  be  made  without  applying  to  be  adjudged  bankrupt,  he 
commits  an  act  of  bankruptcy.  And  this  is  true,  although  the  debt  on 
which  the  judgment  rests  was  valid,  though  the  debtor  did  not  in  any 
way  procure  the  institution  of  the  proceedings  or. the  issuance  of  pro- 
cess, thougfi  there  was  no  collusion  between  the  parties,  and  though  the 
debtor  had  no  actual  intention  to  give  the  creditor  a  preference.1" 

It  should  be  noted  that  the  real  act  of  bankruptcy,  so  far  as  concerns 


i«  In  re  Rung  Furniture  Co.,  139  Fed.  Hon  which  suffers  or  permits  a  creditor 

526,  71  C.  C.  A.  342,  14  Am.  Bankr.  Rep.  to  obtain  a  preference  by  means  of  au 

12;    In  re  Rome  Planing  Mill,  96  Fed.  attachment  on  its  property  and  a  sale 

.S12,  3  Am.  Bankr.  Rep.  123;   In  re  Moy-  thereunder,  commits  an  act  or.  bankrupt - 

er,  93  Fed.  188,  1  Am.  Bankr.  Rep.  577:  cy,   notwithstanding  the  fact  that  one 

In  re  Cllffe,  84  Fed.  354,  2  Am.  Bankr.  method  of  preventing  such  a  result,  viz., 

Rep.  317;    In  re  Meyers,  1  Nat.  Bankr.  filing  a  voluntary  Petition  In  bankruptcy. 

News,   207;     In   re   Reichmaii,   91    Fed.  was   prohibited   to   corporation:!   as   the 

624,  1  Am.  Bankr.  Rep.  17.     Compare  In  law  stood  at  that  time.     Parmenter  Mfg. 

re  Nelson,  98  Fed.  76,  1  Am.  Bankr.  Rep.  Co.  v.  Stoever  (C.  C.  A.)  97  Fed.  330,  3 

63:    In  re  Truitt,  203  Fed.  550,  29  Am.  Am.  Bankr.  Rep.  220. 
Bankr.  Rep.  570.    An  insolvent  corpora- 
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the  conduct  of  the  debtor,  consists  in  the  failure  to  vacate  or  discharge 
the  lien  or  other  advantage  secured  by  the  creditor.  One  can  hardly 
be  said  to  suffer  or  permit  a  thing  over  which  he  has  no  influence  or 
control.  Ordinarily  the  steps  taken  by  a  creditor  to  obtain  a  preference 
or  lien  are  hostile  to  the  debtor,  not  at  all  under  his  control,  and  often  a 
surprise  to  him.  It  is  only  after  the  inception  of  such  a  lien  that  he 
has  any  choice  in  the  matter,  or  any  power  to  decide  whether  he  will 
suffer  or  permit  the  creditor  to  obtain  an  advantage  over  other  creditors 
or  not.  If  he  has  the  opportunity  and  the  power  to  vacate  or  discharge  * 
the  lien,  and  decides  not  to  do  so,  then  he  suffers  or  permits  the  creation 
of  a  preference  and  commits  an  act  of  bankruptcy.1"  Even  though 
the  debtor  actively  resists  the  legal  proceedings  through  which  a  credi- 
tor seeks  to  obtain  a  preference,  still  this  does  not  prevent  such  prefer- 
ence constituting  an  act  of  bankruptcy,  if  the  debtor  fails  to  discharge  the 
preference  within  the  time  limited."8 

If,  then,  the  circumstances  are  such  that  a  creditor  has  obtained  an 
advantage  through  legal  proceedings,  which  will  ripen  into  an  irrevoca- 
ble preference  if  not  vacated  or  discharged,  and  there  is  no  legal  ground 
on  which  the  debtor  could  vacate  it,  and  he  is  unable  to  discharge  it 
by  payment,  is  it  his  duty  to  file  his  voluntary  petition  in  bankruptcy, 
as  a  means  of  defeating  the  impending  preference,  and  is  he  guilty  of 
an  act  of  bankruptcy  if  he  fails  to  do  so?  This  question  has  been  an- 
swered in  the  affirmative  by  the  Supreme  Court  of  the  United  States, 
in  an  opinion  in  which  its  former  contrary  decisions  under  the  act  of 
1867  were  carefully  noted,  but  held  to  be  inapplicable  on  account  of  the 
intentional  and  radical  change  in  the  language  of  the  present  statute.1'4 
And  this  decision  has  been  either  anticipated  or  followed  by  some  of 
the  inferior  federal  courts.1**  But  against  its  authority  may  be  alleged 
the  fact  that  the  decision  was  pronounced  by  a  divided  court,  four  of  the 
nine  judges  dissenting,  and  the  existence  of  a  very  strong  and  well- 
reasoned  opinion  to  the  contrary  by  a  very  able  bench  of  judges  sitting 
in  the  circuit  court  of  appeals.1*8  In  the  opinion  last  mentioned,  it  was 
pointed  out  that  such  a  construction  of  the  statute  would  force  the  debt- 
or, in  the  case  supposed,  to  become  a  bankrupt  either  on  his  own  petition 
or  on  the  motion  of  his  creditors,  and  this,  solely  as  the  result  or  effect 

""  In  re  Tapper,  163  Fed.  766,  20  Am.  S.  191.  22  Sun.  Ct.  74.  46  h.  Ed.  147. 

Bankr.  Rep.  824;  White  v.  Bradley  Tim-  7  Am.  Bankr.  Rep.  142. 
ber  Co.,  lift  Fed.  989.  9  Am.  Bankr.  Rep.         i"  In  re  Putnam.  193  Fed.  464.  27  Am. 

441.  Bankr.  Rep.  923:    ID  re  Cliffe,  94  Fed. 

i!>  White  v.  Bradley  Timber  Co.,  119  354.  2  Am.  Bankr.  Rep.  317:   In  re  Moy- 

Fed.  989,  9  Am.  Bankr.  Rep.  441.  er,  A3  Fed.  188,  1  Am.  Bankr.  Rep.  577. 

»«  Wilson  Brothers  v.  Nelson.  183  D.         i1'  Duncan  v.  Landls,  106  Fed.  839.  45 
O.  C.  A.  666,  5  Am.  Bankr.  Rep.  649. 
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of  the  creditor's  act  in  obtaining  a  preference,  which  the  debtor  was 
powerless  to  prevent,  and  not  by  reason  of  any  act*  of  his  own.  Such  a 
construction,  it  was  said,  is  not  justified  by  the  language  used,  nor  by 
the  general  spirit  and  scope  of  the  act  construed  as  a  whole. 

While,  as  above  stated,  "suffering  or  permitting"  the  acquisition  of 
a  preference  does  not  include  "procuring"  it,  and  the  statute  is  satisfied 
without  any  active  participation  by  the  debtor,  yet  one  who  procures  a 
creditor  to  seize  his  property  also  suffers  or  permits  it  Hence  if  the 
debtor  directly  or  indirectly  instigates  or  assists  or  facilitates  the  re- 
covery of  a  judgment  against  him  and  the  issuance  of  process  thereon, 
he  is  guilty  of  "suffering"  the  creditor  to  obtain  a  preference  through 
legal  proceedings.1"  If  his  co-operation  is  not  necessary  to  complete 
the  act  of  bankruptcy,  neither  will  it  save  him  from  the  consequences  of 
the  act.  Thus,  where  the  members  of  an  insolvent  firm  appeared 
in  a  suit  against  them  for  the  appointment  of  a  receiver,  and  proposed 
candidates  for  the  office  of  receiver,  they  must  be  held  to  have  suffered 
or  permitted  any  preference  obtained  by  the  creditors  through  such 
suit.1**  So,  where  an  insolvent  corporation  has  allowed  some  of  its  credi- 
tors to  obtain  preferences  through  legal  proceedings,  and  then  its  stock- 
holders and  officers  sue  for  and  obtain  a  dissolution  for  the  express  pur- 
pose of  hindering  and  delaying  creditors,  and  the  effect  of  such  proceed- 
ings is  to  permit  the  preferences  obtained  to  stand  in  full  force,  it  has 
committed  an  act  of  bankruptcy,  by  permitting  effective  preferences  to 
be  fastened  upon  its  property.18* 

Finally,  it  is  no  defense  that  the  debtor's  submission  to  an  attach- 
ment or  levy  was  forced  by  the  pressure  or  insistence  of  the  creditor. 
"To  say  that  there  cannot  be  a  'suffering'  where  there  is  pressure  by  a 
creditor  is  to  destroy  the  plain  meaning  of  the  word.  To  suffer  or  per- 
mit implies  pressure  and  action  from  without.  Pressure  being  thus  an 
inherent  element  of  sufferance,  to  say  that  where  there  is  pressure  there 
can  be  no  sufferance  is  to  utter  a  fallacy.  Where  a  person  permits  what 
he  can  prevent,  he  suffers  or  allows  the  thing  to  be  done,  whether  he  is 
threatened  or  pressed  or  not.  A  debtor  who  is  threatened  or  pressed 
can  prevent  the  taking  of  his  property  on  legal  process  by  going  into 
voluntary  bankruptcy.  If  he  does  not,  he  clearly  suffers  or  allows  or 
permits  the  taking."  in 

i"  Sape  v.  Wjmcoop,  104  U.  8.  319,  26  >«  In  re  Keraten,  110  Fed.  929,  6  **" 

L.  Ed.  740;  In  re  Woods.  7  N.  B.  R.  126,  Bankr.  Rep.  B16. 

Fed.  Caa.  No.  17.930:   Flatter  v.  Currier,  '"Seheuer  v    Smith  &  Montgomery 

Fed.  Caa.  No.  4.818;   Id  re  Donkle.  7  N.  Book  &  Stntlonery  Co..  112  Fed.  407,  60 

B.  R.  72.  Fed.  Cns,  No.  4,160;   Wight  v.  0.  C.  A.  812,  7  Am.  Bankr.  Rep.  384. 

Muxlow,  S  Ren.  52,  Fed.  Caa.  No.  17.629;  no  In  re  Craft,  2  Ben.  214,  1  N.  B.  R. 

Sage  v.  Wrnnoop,  16  N.  B.  R.  363,  Fed.  378,   Fed.   Cos.   No.   3,310,   per   Blatch- 

Ca«.  No.  12,215.  ford,  J. 
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§  90.  Warrant  of  Attorney;  Confession  of  Judgment. — The  confes- 
sion of  a  judgment  (or  his  participation  in  proceedings  to  secure  a  de- 
fault judgment  against  himself)  by  an  insolvent  debtor,  with  intent  ei- 
ther to  defraud  his  creditors  or  to  prefer  a  given  creditor,  is  an  act  of 
bankruptcy.1*1  If  he  confesses  judgment  with  the  expectation  and  in- 
tention that  one  of  his  creditors  shall  thereby  obtain  a  preference  over 
others,  it  constitutes  the  second  of  the  enumerated  acts  of  bankruptcy; 
but  if  there  is  no  such  intention,  still  it  is  suffering  or  permitting  a  cred- 
itor to  obtain  a  preference  through  legal  proceedings  and  therefore  an 
act  of  bankruptcy  in  that  aspect.111  Hence  if  a  judgment  is  entered  up 
on  his  warrant  of  attorney  and  an  execution  issued,  his  failure  to  va- 
cate the  judgment  or  discharge  the  lien  of  the  execution  is  an  act  of 
bankruptcy.1**  And  the  Supreme  Court  of  the  United  States  has  held 
that  the  failure  of  an  insolvent  debtor  to  file  a  voluntary  petition  in 
bankruptcy  at  least  five  days  before  a  sale  of  his  property  under  a  judg- 
ment entered  against  him  upon  an  irrevocable  power  of  attorney 
(though  given  years  before)  constitutes  the  suffering  or  permitting  the 
creditor  to  obtain  a  preference,  which  amounts  to  an  act  of  bankruptcy, 
although  the  judgment  is  entered  without  the  knowledge  or  consent  of 
the  debtor,  and  he  is  unable  to  prevent  its  enforcement  in  any  other 
way  than  by  going  into  voluntary  bankruptcy.1** 

§  91.  Assignment  for  Creditors. — Under  the  provision  of  the  Bank- 
ruptcy Act  of  1898;  that  it  shall  be  an  act  of  bankruptcy  if  a  debtor  shall 
have  "made  a  general  assignment  for  the  benefit  of  his  creditors,"  such 
an  assignment,  though  it  embraces  all  the  property  of  the  debtor  and 
is  made  for  the  equal  and  common  benefit  of  all  his  creditors,  without 
"preferences,  and  without  any  actual  fraudulent  intent,  either  as  to  cred- 
itors or  as  to  an  evasion  of  the  bankruptcy  law,  and  though  it  would  be 
valid  under  the  laws  of  the  state,  is  nevertheless  an  act  of  bankruptcy, 
on  which  an  adjudication  may  be  made  if  a  petition' therefor  is  duly 
presented  within  the  prescribed  time.1**    And  the  rule  is  the  same 

im  In  re  Irish  <D.  C.)  238  Fed.  411,  S.  191.  22  Sap.  Ct  74,  46  L.  Ed.  147,  7 
38  Am.  Bankr.  Rep.  263.  Am.  Bankr.  Rep.  142.    Contra,  see  Dun- 
it*  In  re  MnsgroTe  Mining  Co.  (D.  C.)  can  v.  Landls,  106  Fed.  839.  45  C.  C.  A. 
234  Fed.  99,  37  Am.  Bankr.  Rep.  628;  666,  5  Am.  Bankr.  Rep.  649. 
In  re  Fisher  (D.  G.)  219  Fed.  638,  33  Am.  ""  Boese  v.  King,  108  U.  S.  379,  2  Sop. 
Bankr.  Rep.  628.  Ct  765,  27  I..  Ed.  760;    In  re  Federal 
m  In  re  Moyer,  93  Fed.  188,  1  Am.  Mall  &  Express  Co.  (D.  C.)  233  Fed.  691, 
Bankr.  Rep.  677;    Pittsburgh  Laundry  37  Am.  Bankr.  Rep.  240;    In  re  Dtley 
Supply  Co.  t.  Imperial  Laundry  Co..  151  (T>.  C.)  235  Fed.  905,  37  Am.  Bankr.  Rep. 
Fed,  662,  83  0.  0.  A.  486,  18  Am.  Bankr.  670;   In  re  Meyer,  98  Fed.  976.  39  O.  C. 
Rep.  756;   In  re  Tmitr,  203  Fed.  550,  29  A.  368,  3  Am.  Bankr.  Rep.  559;    Griffin 
Am.  Bankr.  Rep.  570.  v.  Button,  165  Fed.  626,  91  C.  0.  A.  614, 
i*«  Wilson  Brothers  v.  Nelson,  183  U.  21  Am.  Bankr.  Rep.  449;  In  re  Salmon, 
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whether  the  assignment  is  made  within  or  without  the  United  States, 
and  whether  it  is  a  voluntary  or  a  statutory  assignment.11*  Though 
not  in  itself  unlawful  prior  to  the  institution  of  bankruptcy  proceedings, 
yet  the  assignment  is  constructively  a  wrongful  and  fraudulent  act  as 
to  creditors,  if  they  choose  so  to  treat  it,  being  in  effect  an  invitation  to 
them  to  institute  proceedings  in  involuntary  bankruptcy  against  the 
debtor  at  their  election ;  and  if  they  take  that  course,  within  the  proper 
time,  an  adjudication  of  bankruptcy  will  avoid  the  assignment  and  sub- 
ject the  assigned  property  to  the  jurisdiction  of  the  court  of  bank- 
ruptcy.1*7 For  even  stronger  reasons  it  is  held  that  a  general  assign- 
ment by  an  insolvent  debtor  for  the  benefit  of  certain  preferred  creditors 
is  an  act  of  bankruptcy,  even  though  made  without  moral  fraud  and 
under  the  importunity  of  the  creditors.1**  But  the  words  of  the  stat- 
ute must  be  taken  in  their  proper  technical  signification  and  restricted 
to  "general  assignments"  strictly  so  called,  and  cannot  be  extended  by 
implication.  Thus,  an  absolute  and  unconditional  sale  and  conveyance 
of  his  property  by  a  debtor,  free  from  all  reservation,  in  payment  and 
satisfaction  of  antecedent  debts,  cannot  be  declared  a  general  assign- 
ment, though  it  may  embrace  all  his  property,  and  though  he  may  be 
insolvent,1**  and  generally,  a  direct  transfer  to  creditors,  without  the 
intervention  of  a  trustee,  is  not  an  assignment  for  the  benefit  of  credi- 


143  Fed.  393,  16  Am.  Bankr.  Rep.  122; 
Whittlesey  v.  Philip  Becker  &  Co.,  142 
App.  Div.  313, 126  N.  T.  Supp.  1046;  Cos- 
tello  v.  Harbaugh,  83  111.  App.  29  (af- 
firmed, IlarbauKh  v.  Costello,  184  I1L 
110,  56  N.  E.  303,  75  Am.  St.  Rep.  147); 
In  re  Burt,  1  -Dill.  439,  Fed.  Cas.  No. 
2^10;  Cragin  v.  Thompson,  2  DHL  513, 
12  N.  B.  R.  81,  Fed.  Cas.  No.  3.320;  In 
re  Smith,  4  Ben.  1,  3  N.  B.  R.  377,  Fed. 
Cas.  No  12^74;  Splcer  v.  Ward,  3  N.  B. 
R.  512,  Fed.  Cas.  No.  13,241;  In  re  Ran- 
dall. Deady,  567,  3  N.  B.  R.  18.  Fed.  Cas. 
No.  11,591;  Jones  v.  Sleeper,  2  N.  X.  Left. 
Oba.  131,  Fed.  Cas.  No.  7,496;  In  re  Ka* 
w>n,  18  N.  B.  H,  379.  Fed.  Cas.  No.  7,617; 
In  re  Pierce.  3  N.  B.  R.  258,  Fed.  Cas. 
No.  11.141;  Barnes  v  Rettew,  8  Phila. 
133,  Fed.  Cas.  Xn.  1,019;  Barton  v.  Tow- 
er. 1  N.  T.  Leg.  Oha.  8.  Fed.  Cas.  No. 
1.085;  In  re  Cl]  amber  la  In,  3  N.  B.  R.  710, 
Fed.  Cas.  No.  2.574;  In  re  Croft,  8  Blss. 
188.  17  N.  B.  R.  324.  Fed.  Cas.  No.  3,404: 
In  re  Mendelsohn.  3  Sawy.  342,  Fed.  Cas. 
No.  9,420;  In  re  Frlsbee,  14  Blatchf.  185, 
15  N.  B.  R.  522,  Fed.  Cns.  No.  5.129:  Mc- 
Lean v.  Meline.  3  McLean,  199  Fed.  Cas. 
Xo.  8,890;    Holisw  v.  Markson,  1  D1U. 


421,  Fed.  Cos.  No.  6,555; 
Crosby,  17  Blatchf.  348,  Fed.  Cas.  No. 
6,050;  In  re  Kraft,  4  Fed.  523;  Wald  r. 
Wehl,  6  Fed.  163.  There  are  a  few  de- 
cisions to  the  contrary  of  this  proposi- 
tion, but  they  are  not  entitled  to  con- 
sideration, being  opposed  to  the  over- 
whelming weight  of  authority.  See,  for* 
example,  Farrln  v.  Crawford,  2  N.  B.  R. 
602,  Fed.  Cas.  No.  4,«S8;  In  re  Kintelng 
3  N.  B.  R.  217,  Fed.  Cas.  No.  7,833;  Anon- 
ymous, 1  Pa.  Law  J.  323,  Fed.  Cas.  No. 
467. 

no  In  re  Berthoud  (D.  C.)  231  Ped. 
529,  36  Am.  Bankr.  Rep.  555. 

'"  In  re  Sleverti,  91  Fed.  366,  1  Am. 
Bankr,  Rep.  117;  Cohen  v.  American 
Surety  Co.,  192  X.  t.  227,  84  N.  E.  647; 
In  re  Curtis,  91  Fed.  737,  1  Am.  Bankr. 
Rep.  440;  Davis  v.  Bohle,  92  Fed.  325,  34 
C.  C.  A.  372, 1  Am.  Bankr.  Rep.  412;  In  re 
Louis  Neubiirger,  Inc.,  240  Fed.  947,  153 
C.  C.  A.  033,  39  Am.  Bankr.  Rep.  139. 

"sex  parte  Breueinan,  Crabtie,  45G. 
Fed.  Cas.  No.  1,830:  Hutchins  v.  Taylor, 
Fed.  Cas.  No.  0.953:  In  re  Broome,  3 
N.  B.  R.  444,  Fed.  Cas.  No.  1,967. 

i"  Otis  v.  Mflguire,  70  Ala.  295. 
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tors,  although  it  may  be  an  act  of  bankruptcy  on  another  ground, 
namely,  that  of  giving  a  preference.14*  It  has  also  been  held  that  the 
same  rule  applies  to  a  deed  of  trust  directing  the  trustee  to  sell  the 
property  and  pay  the  debts  of  the  grantor,  and  turn  over  to  the  latter 
any  balance  that  may  remain.  The  condition  of  defeasance  and  the 
reservation  of  an  equity  in  the  property  to  the  grantor,  it  is  thought, 
distinguish  such  a  conveyance  from  a  general  assignment,  at  least  if 
this  form  of  deed  is  used  in  good  faith  and  not  with  a  design  of  evading 
the  provisions  of  the  bankruptcy  law.141  But  there  are  decisions  direct- 
ly to  the  .contrary,14*  and  it  has  been  held  that  a  confession  of  judgment 
by  a  debtor  to  a  trustee  for  all  his  creditors  amounts  to  a  general  as- 
signment for  the  benefit  of  creditors,  under  the  law  of  Pennsylvania, 
and  constitutes  an  act  of  bankruptcy.14*  On  similar  principles,  it  is 
ruled  that  a  mortgage  by  a  corporation  to  secure  all  its  creditors  equally 
out  of  its  earnings-  or  to  pay  to  such  as  refuse  the  security  their  ratable 
proportion  of  the  proceeds,  is  not  an  act  of  bankruptcy.144  And  where 
a  corporation,  under  the  provisions  of  a  state  statute,  files  in  a  state 
court  its  voluntary  application  for  dissolution  and  for  the. appointment 
of  a  receiver  to  wind  up  its  affairs  and  distribute  its  assets,  on  the 
ground  of  its  insolvency,  and  procures  the  appointment  of  a  receiver 
thereon,  such  application  is  not  a  "general  assignment  for  the  benefit 
of  its  creditors"  within  the  meaning  of  the  bankruptcy  law,  and  does 
not  constitute  the  particular  act  of  bankruptcy  herein  denounced,14*  al- 
though, since  the  amendment  to  the  statute  enacted  in  1903,  the  precise 
transaction  here  described  is  an  independent  act  of  bankruptcy  in  itself. 
But  it  must  be  so  alleged,  and  not  called  an  assignment  for  creditors. 
Even  if  such  a  proceeding  were  equivalent  to  an  assignment  for  credi- 
tors, still  the  provisions  of  the  statute,  defining  acts  of  bankruptcy,  can- 
not be  extended  by  construction  to  embrace  transactions  equivalent  to. 

i«»  Annlaton  Iron  ft  Supply  Co.  v.  An-  sent.     N.    L.   Carpenter  &   Co.    v.    Ly- 

nlston  Rolling  Mill  Co..  125  Fed.  974,  11  brand,  230  Fed.  84.  144  C.  C.  A.  382,  3(1 

Am.   Bankr.   Rep.  200.  Am.  Bankr.  Hep.  12. 

■  "  Rumsey  &  Slkemier  Co.  v.  Novelty  j*»  In  re  Green.  106  Fed.  313,  5  Am. 

ft  Machine  Mfg.  Co..  99  Fed.  699.  3  Am.  Bankr.  Rep.  848. 

Bankr.  Rep.  704:    Fidelity  Trust  Co.  v.  n«  In  re  Union  Pac.  R.  Co.,  10  N.  B 

Kline.  74  N.  J.  Eq.  445,  70  Atl.  151.  R.  178,  Fed.  Cns.  No.  14,376. 

hi  in  reThomllnson  Co.,  154  Fed.  834,  "*  In  re  Empire  Metallic  Bedstead 
83  C.  C.  A.  550,  18  Am,  Bankr.  Rep.  691;  Co.,  98  Fed.  0S1.  39  C.  C.  A.  372.  3  Am. 
In  re  Salmon,  143  Fed.  395,  16  Am.  Bankr.  Rep.  575,  affirming  95  Fed.  957. 
Banhr.  Rep.  122.  The  execution  of  a  2  Am.  Bankr.  Rep.  329;  In  re  Baker- 
deed  to  trustees  for  creditors,  pursuant  Ricketson  Co.,  97  Fed.  489,  4  Am.  Bankr. 
to  an  agreement  with  the  creditors,  is  Rep.  605;  In  re  Ambrose,  Matthews  ft 
not  an  act  of  bankruptcy  where  the  deed  Co.,  236  Fed.  539,  149  C.  C.  A,  691,  38 
was  delivered  in  escrow  for  delivery  on-  Am.  Bankr.  Rep.  18,  affirming  <D.  C.)  228 
ly  in  case  all  the  creditors  should  eon-  Fed.  309,  36  Am.  Bankr.  Rep.  501. 
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but  not  identical  with,  those  denounced  as  acts  of  bankruptcy."*  And 
for  the  same  reason,  a  resolution  of  the  stockholders  of  a  corporation, 
authorizing  a  committee  of  the  directors  to  advertise  and  sell  the  cor- 
porate property  at  auction  at  not  less  than  a  stated  price,  and  to  pay 
the  debts  of  the  corporation  with  the  proceeds,  with  power  to  declare 
such  sale  revoked  or  not  to  take  place  in  a  certain  contingency,  is  not 
an  assignment  for  the  creditors.1*1  And  although  a  general  assignment, 
as  an  act  of  bankruptcy,  may  be  made  without  a  formal  deed,  yet  the 
mere  preparation  of  a  deed  of  general  assignment,  not  signed  nor  out 
of  escrow,  is  not  an  act  of  bankruptcy,  nor  is  the  mere  adoption  by  a 
corporation  of  resolutions  authorizing  its  treasurer  to  convert  the  cor- 
porate assets  into  .cash  and  to  deposit  the  same  with  a  trust  company 
for  the  benefit  of  its  creditors,  where  the  plan  is  not  carried  out.1*" 

§  92.  Same;  What  Constitutes  "General"  Assignment. — To  con- 
stitute this  act  of  bankruptcy,  there  must  be  a  "general"  assignment  for 
the  benefit  of  creditors.  A  general  assignment  is,  one  by  which  a  debtor 
voluntarily  transfers  all  (or  substantially  all)  of  his  property  to  an  as- 
signee, in  trust  to  collect  the  assets,  convert  them  into  cash,  and  apply 
the  proceeds  to  the  payment  of  the  debts  of  the  assignor,  being  made 
either  for  the  benefit  of  one  or  more  preferred  creditors  or  for  the  credi- 
tors generally.1"  An  assignment  may  be  general  although  it  does  not 
include  every  one  of  the  creditors,  or  although  it  does  not  transfer  all 
of  the  debtor's  property,  provided  it  is  available  to  substantially  all  of 
the  creditors  (though  some  may  be  preferred)  and  conveys  substantially 
all  of  the  property.  Thus,  the  assignment  is  none  the  less  general  be- 
cause it  provides  for  the  payment  of  only  those  creditors  who  shall  as- 

i"  In   re  Empire   Metallic  Bedstead  a  debtor,  regardless  of  the  manner  or 

Co.,  95  Fed.  957,  2  Am.  Bankr.  Rep.  32d.  form  of  their  accomplishment,  by  which 

■  "  In  re  Hartwell  Oil  Mills,  165  Fed.  he  parts  with  the  title  and  possession  of 

655,  21  Am.  Bnnkr.  Bep.  586.  811  his  property  of  every  kind  and  nature 

">  In  re  Federal  Lumber  Co.,  185  Fed.  for  the  benefit  of  his  creditors,  to  be 

926,  26  Am.  Bnnkr.  Kep.  438.  disposed  of  as  his  trustee  or  assijniee  by 

"»  Pee  Anders  Bros.  v.  Latimer,  198  him  selected  and  named  may  employ,  In- 

Ala.  573,  73  South.  925;   Bishop  v.  Cat-  dependent  of  the  Bankruptcy  Act"     In 

Iln,  28  vt.  71;    Burriil,  Assignments,  f  re  Heleker  Bros.  Mercantile  Co.  (D.  C.) 

13.     The  phrase  "general  assignment  for  216  Fed.  963,  33  Am.  Bankr.  Bep.  503. 

tbe  benefit  of  creditors"  as  used  In  the  But  the  appointment  of  special  commls- 

Bankruptcy  Act,  "does  not  concern  Itself  sioners  to  Bell  West  Virginia  lands  of  a 

merely  with  such  acts  of  a  debtor  aa  Judgment  debtor,  execution  baring  been 

would  constitute  an  assignment  for  the  returned  "nulla  bona,"  does  not  constl- 

benefit  of  creditors  under  the  laws  of  tbe  tute  an  act  of  bankruptcy  by  the  debtor, 

state  in  which  it  was  made,  or  merely  either  on  the  theory  of  its  being  a  gen- 

wlth  the  form  of  the  written  Instrument  eral  assignment  or  on  the  theory  of  hut 

employed  to  effectuate  such  purpose;  on  permitting  tbe  appointment  of  a  trustee 

tbe  contrary,  tbe  act  does  concern  Itself  or  receiver.     In  re  McGraw  (D.  C.)  254 

with,  and  does  contemplate,  ail  acts  of  Fed.  442,  43  Am.  Bankr,  Bep.  38. 
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seat  to  it  and  agree  to  accept  the  dividend  thereunder  in  full  satisfaction 
of  their  claims.  "Had  all  the  creditors  accepted,  it  certainly  would  have 
operated  as  a  general  assignment  We  do  not  think  that  the  question 
as  to  whether  an  instrument  of  that  character  constitutes  a  general  as- 
signment or  a  mortgage  is  dependent  upon  the  subsequent  event  of  its 
acceptance  by  each  and  all  of  the  debtor's  creditors."  ***  And  as  to  the 
property  conveyed,  the  reservation  of  some  trivial  or  insignificant  por- 
tion of  the  debtor's  estate,  for  the  very  purpose  of  evading  the  legal 
consequences  of  making  a  genera!  assignment,  will  not  make  it  a  par- 
tial assignment.  For  this  would  be  a  fraud  upon  the  law.  And  if, 
without  such  fraud,  the  property  omitted  is  insignificant  in  amount, 
with  reference  to  the  whole,  oris  mainly  beyond  the  reach  of  process, 
or  is  exempt  from  process,  or  of  such  a  character  as  not  readily  to  be 
made  available  either  to  the  creditors  or  the  debtor;  and  the  great  mass 
of  the  debtor's  property  which  constitutes  the  basis  of  his  business 
operations,  and  which  can  alone  form  any  reliance  to  himself  for  sup- 
port, or  to  his  creditors  for  payment,  is  included  in  the  deed,  it  must  be 
regarded  as  a  general  assignment.161  An  assignment  by  a  partnership 
for  the  benefit  of  its  creditors,  purporting  to  transfer  all  the  property 
of  the  firm,  is  a  general  assignment,  such  as  to  constitute  an  act  of 
bankruptcy  by  the  firm  and  on  which  the  firm  may  be  adjudged  bank- 
rupt, although,  considered  as  an  assignment  by  the  individual  partners, 
it  would  be  but  partial,  by  reason  of  not  including  their  separate  prop- 
erty."8 

§  93.  Same;  Invalid  Assignment. — If  a  deed  of  general  assign- 
ment made  by  a  debtor  is  invalid  by  reason  of  its  defective  execution, 
or  for  want  of  conformity  to  the  laws  of  the  state  regulating  such  in- 
struments, or  for  any  other  reason,  so  that  it  could  not  be  enforced  or 
relied  on  in  the  courts  of  the  state,  some  of  the  earlier  cases  held  that 
it  ought  not  to  be  considered  as  amounting  to  an  act  of  bankruptcy. ,M 
But  recent  decisions  of  high  authority  rule  that  the  language  of  the 
bankruptcy  act  applies  to  any  instrument  which  is  or  purports  to  be  a 

isoCmirtenay  Mercantile  Co.  v.  Finch  B.   B.   IT,   Fed.   Cas.   No.   4,143;     In  re 

(C.  C.  A.)  194  Fed.  368,  27  Am.  Bankr.  Mendelsohn,  3  Sawy.  342,  12  N.  B.  E. 

Rep.  688;    In  re  Courtenay  Mercantile  633,  Fed.  Cas.  No.  9.420.     In  the  latter 

Co„  186  Fed.  802,  26  Am.  Bankr.  Rep.  case.  It  was  held  that  an  assignment, 

365.  Invalid  tinder  the  state  laws  and  so  de- 

ibi  Musaey  v.  Noyes,  26  Vt.  462;  TTnit-  fectlve  In  lta  execution  that  it  cannot  be 

ed  States  v.  Clark,  i  Paine,  629,  Fed.  enforced,   may  perhaps  not  be  an   act 

Cas.  No.  14,807.  of  bankruptcy,  but  If  designed  and  used 

»•»  In  re  Meyer  (C.  0.  A.)  98  Fed.  976,  as  a  means  of  giving  a  preference  to 

8  Am.  Bankr.  Rep.  659.  certain  creditors  over  others,  it  Is  an  act 

i»»  In   re  Dunham,   2   Ben.   488,  2  N.  of  bankruptcy  on  that  ground. 
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general  assignment,  without  distinguishing  between  valid  and  invalid 
instruments,  and  that  it  is  no  defense  to  a  petition  in  involuntary  bank- 
ruptcy, based  on  this  ground,  that  the  instrument  in  question  would  not 
be  valid  or  enforceable  under  the  state  law  or  in  the  state  courts. ,M 
Thus,  upon  a  petition  in  involuntary  bankruptcy  against  a  firm,  ■alleg- 
ing, as  an  act  of  bankruptcy,  the  making  of  an  assignment  for  the  bene- 
fit of  its  creditors,  which  purports  to  transfer  all  the  property  of  the 
firm,  though  it  was  executed  by  one  partner  only,  the  question  of  the 
validity  of  the  assignment  as  to  the  partners  not  joining  is  immaterial."6 
So,  an  assignment  for  the  benefit  of  such  creditors  only  as  should  ac- 
cept its  terms,  and  release  their  claims  on  receiving  the  dividend  to  be 
paid  by  the  assignee  is  an  act  of  bankruptcy,  it  being  unnecessary  that 
the  assignment  should  be  valid  as  to  dissenting  creditors.16* 

§  94.  Same;  Solvency  No  Defense. — Under  the  provision  of  the 
statute  that  it  shall  be  an  act  of  bankruptcy  if  a  debtor  shall  have  "made 
a  general  assignment  for  the  benefit  of  his  creditors,"  it  is  no  defense 
to  an  involuntary  petition,  alleging  such  an  assignment  as  an  act  of 
bankruptcy,  that  the  debtor  was  solvent  at  the  time  of  the  assignment. 
The  making  of  such  an  assignment  is  itself  sufficient  to  warrant  an  ad- 
judication, without  averment  or  proof  of  the  debtor's  insolvency  either 
at  the  time  of  its  execution  or  at  the  time  of  the  filing  of  the  petition. m 
"As  a  deed  of  general  assignment  for  the  benefit  of  creditors  is  made  by 
the  bankruptcy  act  alone  sufficient  to  justify  an  adjudication  in  involun- 
tary bankruptcy  against  the  debtor  making  such  deed,  without  refer- 
ence to  his  solvency  at  the  time  of  the  filing  of  the  petition,  the  denial  of 
insolvency  by  way  of  defense  to  a  petition  based  upon  the  making  of  a 
deed  of  general  assignment  is  not  warranted  by  the  bankruptcy  law." 1M 

«*  Griffin  v.  Button,  165  Fed.  626,  91  Leidlgn  Carriage  Co.  v.  Stengel,  95  Fed. 

C.  C.  A.  014,  21  Am.  Bankr.  Rep.  449;  In  637,  37  C.  C.  A.  210,  2  Am.  Bankr.  Rep. 

re  Courtenay  Mercantile  Co.,  186  Fed.  383;  Green  River  Deposit  Bank  v.  Craig, 

352,  26  Am.  Bnnkr.  Rep.  365;  In  re  Feder-  110  Fed.  137,  6  Am.  Bankr.  Hep.  381: 

al   Lumber  Co..   185  Fed.  926,  26  Am.  Couts  v.  Townsend,  126  Fed.  249,  11  Am. 

Bankr.    Rep.    438;     Conner    v.    Webster  Bankr.  Rep.  128;    In  re  Sully,  142  Fed. 

Trapper  Co..  168  Fed.  519,  21  Am.  Bankr.  895,  15  Am.  Bankr.  Rep.  304;    Bra;  v. 

Rep.  872;    In  re  Lawrence.  10  Ben.  4,  Cobb,  91  Fed.  102,  1  Am.  Bankr.  Rep. 

18  N.  B.  R.  516,  Fed.  Cas.  No.  8,133.  153;    Lea   v.   George  M.  West  Co.,  91 

no  In  re  Meyer.  98  Fed.  976,  39  C.  C.  Fed.  237,  1  Am.  Bankr.  Rep.  261;  In  re 

A.  368.  3  Am.  Bankr.  Rep.  559.  Farthing,  202  Fed.  557,  29  Am.  Bankr. 

««  In   re   Courtenay   Mercantile  Co.,  Rep.  732;    Corbett  v.  Riddle,  209  Fed. 

ISO  Fed.  352,  26  Am.  Bankr.  Rep.  365.  811,  126  C.  a  A.  535,  31  Am.  Bankr. 

i»t  George  M.  West  Co.  v.  Lea,  174  U.  Rep.  330. 

S.  590,  19  Sup.  Ct.  836,  43  L.  Ed.  1098.  Ml  George  M.  West  Co.  v.  Lea,  174  U. 

2   Am.   Bankr.   Rep.   463;    Day   v.   Beck  8.  590,  19  Sup.  Ct.  836,  43  L.  Ed.  1098,  2 

&  Gregg  Hardware  Co..  114  Fed.  834,  62 '  Am.  Bankr.  Rep.  463. 
G.  C.  A.  468,  8  Am.  Bankr.  Rep.  176; 
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§  95.  Appointment  of  Receiver  or  Trustee. — By  an  amendment  to 
the  bankruptcy  law  enacted  in  1903,  Congress  has  declared  that  it  shall 
be  an  act  of  bankruptcy  if  a  person,  "being  insolvent,"  shall  have  "ap- 
plied for  a  receiver  or  trustee  for  his  property,  or  because  of  insolvency 
a  receiver  or  trustee  has  been  put  in  charge  of  his  property  under  the 
laws  of  a  state,  of  a  territory,  or  of  the  United  States."  *"  Prior  to 
this  amendment,  the  appointment  of  a  receiver  to  take  charge  of  the 
affairs  of  an  insolvent  corporation  or  partnership,  whether  on  its  vol- 
untary application  for  a  dissolution  or  receivership,  or  on  its  consent 
or  acquiescence  in  hostile  proceedings  against  it,  could  not  generally  be 
held  to  be  an  act  of  bankruptcy  by  itself.  It  was  settled  that  such  an 
appointment,  brought  about  in  either  of  the  ways  mentioned,  was  not  a 
"general  assignment  for  the  benefit  of  creditors."1*0  Nor  was  the  con- 
sent of  partners  or  of  a  corporation  to  the  appointment  of  a  receiver 
an  act  of  bankruptcy  as  involving  a  fraudulent  transfer  or  concealment 
or  removal  of  their  property."1  It  might  amount  to  "suffering  a  cred- 
itor to  obtain  a  preference  through  legal  proceedings,"  but  only  where 
it  appeared  that  there  were  one  or  more  creditors  interested  in  the  prop- 
erty who  would  be  entitled  to  larger  dividends  under  the  receivership 
proceedings  than  they  would  receive  if  the  estate  were  administered  and 
distributed  in  bankruptcy.'**  It  was  probably  in  view  of  these  con- 
siderations that  the  amendment  was  enacted.  It  is  not,  however,  retro- 
active ;  and  the  appointment  of  a  receiver  for  a  firm  or  corporation  be- 
cause of  insolvency,  prior  to  the  passage  of  the  amendatory  act,  will 
not  support  a  petition  in  involuntary  bankruptcy  filed  after  that  time. 
although  the  receivership  still  continues.1** 

Considering  first  that  clause  of  the  act  which  makes  it  an  act  of 
bankruptcy  for  an  insolvent  to  "apply  for"  a  receiver  or  trustee,  it  is 
apparent  that  the  application  intended  is  one  made  to  a  court,  state  or 
federal.  But  it  is  held  that  the  fact  that  an  application  by  an -insolvent 
corporation  to  a  state  court  for  the  appointment  of  a  receiver  for  its 
property  was  not  authorized  by  the  laws  of  the  state  does  not  prevent 

i»»  Act  Cong.  February  5,  1903,  C.  487,  Rep.    594.      Compare   Moody- Ho rmnnn- 

|  2;  32  Stat  797;  U.  S.  Comp.  St  8npp.  Boelbaawe  v.  Clinton  Wire  Cloth  Co., 

1903,  p.  410.  248  Fed.  668,   108  C.  C.  A.  609,  40  Am. 

i«»  In  re  Baker-Ricketson  Co.,  97  Fed.  Bankr.  Bep.  441. 

489.  4  Am.  Bankr.  Bep.  605:   In  re  Em-  <«i  In  re  Bnrrell.  123  Fed.  414,  09  C. 

plre  Metallic  Bedstead  Co.,  95  Fed.  957,  C.  A.  508.  9  Am.  Bankr.  Rep.  62. 

2  Am.  Bankr,  Hep.  329;    In  re  Gilbert.  i»*  In  re  Baker-Ricketson  Co.,  97  Fed. 

112  Fed.  951,  8  Am.  Bankr.  Rep.  101;  489,  4  Am.  Bankr.  Rep.  605;    Mather  v. 

Vaccaro  v.  Security  Bank,  103  Fed.  436.  Coe,  92  Fed.  3SS.  l'Am.  Bankr.  Bep.  504, 

43  C.  C.  A.  279,  4  Am.  Bankr.  Rep.  474;  >«■  Seaboard  Steel  Casting  Co.  v.  Wll- 

Seaboard  Steel  Casting  Co.  t.  William  Ilam  R.  TrlgE  Co.,  124  Fed.  75,  10-  Am. 

R.  Trigg  Co.,  J24  Fed.  75, 10  Am.  Bankr.  Bankr.  Bep.  594. 
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it  from  constituting  an  act  of  bankruptcy.1**  But  it  is  essential  that  the 
applicant  corporation  or  partnership,  should  be  "insolvent"  within  the 
meaning  of  that  term  as  used  in  the  bankruptcy  law,  that  is,  that  the 
aggregate  of  its  property,  exclusive  of  property  conveyed  in  fraud  of 
creditors,  should  not  be  sufficient,  at  a  fair  valuation,  to  pay  its  debts.1** 
And  where  a  bill  in  equity  filed  by  creditors  against  a  corporation  al- 
leges that  it  is  unable  to  meet  its  obligations  as  they  mature,  and  that 
it  will  be  for  the  advantage  of  creditors  and  stockholders  that  its  af- 
fairs shall  be  wound  up,  but  that  it  is  solvent,  the  filing  of  an  answer 
by  the  corporation,  admitting  such  allegations  and  joining  in  the  re- 
quest for  a  receiver,  is  not  an  act  of  bankruptcy,  as  there  is  no  show- 
ing of  insolvency  and  no  "application"  by  the  corporation.1**  But 
where  the  proceedings  are  instituted  by  the  voluntary  application  for  a 
receiver,  preferred  by  the  corporation  itself,  while  the  fact  of  insolvency 
must  exist,  in  order  to  constitute  an  act  of  bankruptcy,  it  is  not  neces- 
sary that  the  receiver  should  have  been  appointed  and  put  in  charge 
"because  of  insolvency"  as  required  by  the  other  clause  of  the  amenda- 
tory statute.1*1  And  where  an  insolvent  applies  for  a  receiver  of  his 
assets,  he  commits  an  act  of  bankruptcy  in  so  doing,  though  his  pur- 
pose was  not  to  have  his  assets  liquidated  and  distributed  among  his 
creditors.1** 

But  under  the  second  clause,  the  appointment  of  a  receiver  on  the 
application  of  creditors  is  not  an  act  of  bankruptcy  unless  it  was  made 
on  the  ground  of  insolvency.1**    It  is  not  necessary,  however,  that  it 


i«  Exploration  Mercantile  Co.  v.  Pa- 
cific Hardware  ft  Steel  Co.,  177  Fed.  825, 
101  C.  C.  A.  39,  24  Am.  Bankr.  Bep.  216. 

!•■  In  re  Electric  Supply  Co.,  178  Fed. 
612,  23  Am.  Bankr.  Rep.  647;  In  re  Mc- 
Klnnon  Co.  (D.  C.)  237  Fed.  869,  38  Am. 
Bankr.  Rep.  727. 

»*  Shannon  v.  Shepard  Mfg.  Co.,  230 
Mass.  224.  119  N.  E.  768;  In  re  Edward 
Ellsworth  Co-,  173  Fed.  699,  23  Am. 
Bankr.  Rep.  284.  The  consent  of  a  cor- 
poration to  the  appointment  of  a  receiver 
for  Its  property,  on  an  application  by 
others,  Is  not  equivalent  to  its  having 
"applied  for"  a  receiver,  as  an  act  of 
bankruptcy.  In  re  Gold  Run  Mining  ft 
Tnnnel  Co.,  200  Fed.  162,  29  Am.  Bankr. 
Rep.  563.  But  see  James  Supply  ft  Hard- 
ware Co.  v.  Dayton  Coal  ft  Iron  Co.,  223 
Fed.  991, 139  C.  C.  A.  367,  34  Am.  Bankr. 
Rep.  649.  Bankruptcy  proceedings  can- 
not be  maintained  against  one  who  mere- 
ly stipulated  that  a  receiver  might  be 
appointed  In  a  suit  against  him  by  credi- 


tors. In  re  Big  Pines  Lime  &  Transp. 
Co.  (D.  C.)  297  Fed.  141.  43  Am.  Bankr. 
Rep.  289. 

i»»  Exploration  Mercantile  Co.  v.  Pa- 
clflc  Hardware  ft  Steel  Co.,  177  Fed.  826, 
101  C.  C.  A.  39.  24  Am.  Bankr.  Rep.  216; 
Blacks  tone  v.  Everybody's  Store  (C.  C. 
A.)  207  Fed.  752,  80  Am.  Bankr.  Rep. 
497.  Where  an  application  for  a  receiv- 
er was  nominally  made  by  a  creditor, 
but  the  evidence  shows  that  It  was 
actually  filed  by  the  debtor.  It  may  be 
treated  as  a  case  where  the  Insolvent 
"applied"  for  a  receiver.  In  re  Mulr 
(D.  C.)  212  Fed.  495,  31  Am.  Bankr.  Rep. 


«» In  re  Spalding,  189  Fed.  244,  71  C. 
C.  A.  370. 14  Am.  Bankr.  Rep.  129:  Scbu- 
mert  ft  Warfleld  v.  Security  Brewing  Co. 
(D.  C.)  199  Fed.  858,  28  Am.  Bankr.  Bep. 
676;    In  re  Butte  Duluth  Mining  Co. 
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sbould  appear  of  record  that  the  insolvency  was  the  sole  reason  which 
moved  the  court  to  appoint  a  receiver,  if  the  appointment  was  in  fact 
made  on  that  and  other  grounds.  "As  the  statutes  of  bankruptcy  are 
to  have  an  honest  and  practical  interpretation,  we  are  not  to  inject  into 
what  we  have  quoted  therefrom  such  phraseology  as  would  require 
that  the  cause  of  the  receivership  need  be  solely  insolvency.  If  in- 
solvency, either  as  a  distinct  ground  of  proceeding  or  as  coupled  with 
others,  was  one  of  the  substantial  reasons  for  the  appointment  of  the 
receiver,  the  case  would  come  within  the  reasonable  construction  of 
the  statute." 1W  The  question,  then,  whether  the  appointment  was  made 
"because  of  insolvency,"  must  be  determined  by  reference  to  the  plead- 
ings and  record  in  the  case.1"  Although  the  state  statute  under  which 
the  proceedings  were  had  authorizes  the  appointment  of  a  receiver  upon 
the  dissolution  of  a  corporation  on  various  stated  grounds,  which  do 
not  include  insolvency  by  name,  and  for  "other  good  and  sufficient  rea- 
sons," this  is  not  alone  determinative  of  the  question.  If  the  record 
and  findings  in  the  state  court  show  that  the  appointment  was  in  fact, 
though  not  in  name,  made  because  of  insolvency,  there  is  proof  of  an 
act  of  bankruptcy.1"  If  the  decree  of  the  court  recites  the  ground  for 
the  appointment  of  a  receiver  it  is  conclusive.  If  it  recites  that  the 
receivership  was  ordered  on  the  ground  that  the  defendant  had  con- 
veyed property  and  was  threatening  to  make  further  conveyances  of 
property  in  fraud  of  the  plaintiff's  rights,  it  is  decisive  against  the  com- 
mission of  an  act  of  bankruptcy.1"  If  the  ground  of  appointment  is 
not  stated  in  the  decree,  it  must  be  sought  in  the  pleadings.    And  where 

(D.  C.)  227  Fed.  334,  36  Am.  Bankr.  Rep.  i»i  If  the  proceedings,  pleadings,  or 
101.  The  term  Insolvency  as  here  used  orders  In  the  state  court  by  which  a  re- 
means  Insolvency  as  defined  by  the  celver  was  appointed  do  not  state  the 
bankruptcy  act.  The  appointment  of  re-  ground  for  the  appointment,  this  will 
ceivers  for  a  corporation  on  the  ground  not  defeat  the  Jurisdiction  of  a  court  of 
that  It  Is  unable  to  meet  Its  obligations  bankruptcy  to  make  an  adjudication  on 
as  they  mature  in  the  ordinary  course  of  that  ground,  for  the  presumption  will  be 
business,  Is  not  an  sppolntment  because  indulged  that  the  appointment  was  made 
of  Insolvency,  and  therefore  not  an  act  because  of  insolvency.  In  re  Maplecroft 
of  bankruptcy.  In  re  Win.  8.  Butler  A  Mills  (D.  C.)  218  Fed.  659,  83  Am.  Bankr. 
Co.,  207  Fed.  705.  125  C.  C.  A.  223,  30  Bep.  815.  But  see  In  re  Commonwealth 
Am.  Bankr.  Bep.  502.  And  see  Karst  v.  Lumber  Co.  (D.  C.)  223  Fed.  667,  35  Am. 
Black  Diamond  Range  Co.,  82  N.  J.  Eq.  Bankr.  Rep.  202. 

231,  88  Atl.  692.     But  compare  In  re         "»  In  re  Belfast  Mesh  underwear  Co., 

Sedalla  Farmers'  Co-Op.  Packing  &  Pro-  163  Fed.  224,  16  Am.  Bankr.  Bep.  620. 
due*  Co.  (D.  C.)  268  Fed.  898,  45  Am.  ""  In  re  Spalding,  139  Fed.  244,  71  C. 

Bankr.  Rep.  287,  holding  that  actual  In-  O.  C.  A.  870,  14  Am.  Bankr.  Rep.  129. 

solvency  satisfies  the  Btatute.  And  see  Maplecroft  Mills  v.  Chllds,  226 

"o  Beatty  v.  Anderson  Coal  MIn.  Co.,  Fed.  4T5, 141  0.  C.  A.  245,  35  Am.  Bankr. 

160  Fed.  293,  80  C.  C.  A.  181,  17  Am.  Rep.  Sit 
Bankr.  Rep.  738. 
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the  bill  or  complaint  alleges  insolvency,  and  it  is  confessed  by  the  de- 
fendant, or  the  receiver  is  appointed  by  the  consent  of  both  parties,  this 
is  sufficient  evidence  that  he  was  appointed  because  of  insolvency.1'* 
But  otherwise  where  the  prayer  for  a  receiver  is  based  on  allegations 
of  fraud  and  mismanagement  by  the  officers  or  majority  stockholders 
of  a  corporation,17"  or,  in  addition  to  such  charges,  on  an  allegation 
that  the  corporation  is  in  danger  of  becoming  insolvent,  without  aver- 
ring that  it  is  presently  insolvent.1"  And  so,  the  appointment  of  a  re- 
ceiver for  the  property  of  a  corporation  in  a  suit  to  foreclose  a  mort- 
gage, in  which  the  bill  does  not  allege  insolvency,  but  a  breach  of  the 
covenants  of  the  mortgage,  does  not  authorize  an  adjudication  of  bank- 
ruptcy against  the  corporation,  although  it  may  in  fact  have  been  in- 
solvent, and  such  insolvency  may  have  caused  its  default.1" 

It  is  not  necessary  that  the  proceedings  for  a  receivership  should 
have  been  instituted  by  creditors.  The  appointment  by  a  state  court  of 
a  receiver  for  an  insolvent  domestic  corporation,  at  the  suit  of  a  stock1 
holder,  is  an  act  of  bankruptcy."*  And  the  provision  of  the  statute 
that  it  shall  be  an  act  of  bankruptcy  where,  because  of  insolvency,  "a 
receiver  or  trustee  has  been  put  in  charge"  of  the  property,  does  not 
mean  exclusively  that  a  trustee  must  have  been  put  in  charge  by  order 
of  a  court,  but  embraces  as  well  a  case  where  liquidating  trustees  have 
been  elected  by  an  insolvent  corporation  and  put  in  charge  of  its  prop- 
erty for  the  purpose  of  winding  up  its  affairs.1"  And  under  a  state 
statute  which  provides  that,  on  the  return  of  an  execution  against  a 
corporation  unsatisfied,  the  judgment  creditor  may  procure  a  special 
writ  of  fieri  facias,  on  which  all  the  property  of  the  corporation,  except 
real  estate  held  in  fee,  shall  be  sold  and  the  proceeds  distributed  by 
the  sheriff  among  all  its  creditors,  it  is  held  that  'such  a  proceeding  re- 
sults in  placing  the  sheriff,  in  the  character  of  a  receiver  or  trustee,  in 

"*  In  re  Pickens  Mfg.  Co.,  158  Fed.  Proceedings  Instituted  by  the  officers  and 
891,  20  Am.  Bankr.  Rep.  202;  Lowen-  directors  of  a  corporation,  holding  a  ma- 
stein  v.  Henry  McShane  Mfg.  Co.,  130  jorlty  of  the  stock,  for  the  appointment 
Fed.  1007,  12  Am.  Bankr.  Rep.  601;  In  of  a  receiver  of  its  assets,  are  the  act  of 
re  Wenatchee  Heights  Orchard  Co.,  204  the  corporation  itself.  Doyle-Kidd  Dry 
Fed.  674,  30  Am.  Bankr.  Rep.  401.  Goods  Co.  v.  Sadler-Lusk  Trading  Co., 

it*  In  re  Boston  ft  Oaxaca  Mining  Co.,  208  Fed.  813,  30  Am.  Bankr.  Rep.  604. 

181  Fed.  422,  24  Am.  Bnnkr.  Rep.  823.  But  see  In   re  Valentine  Bohl  Co.,  224 

itt  In  re  Perry  Aldrlch  Co.,  165  Fed.  Fed.  685,  140  C.  C.  A.  225,  34  Am.  Bankr. 

249,  21  Am.  Bankr.  Rep.  244.     But  com-  Rep.  355.     And  compare  Hansen  v.  Unl- 

pare  In  re  Mapleeroft  Mills  (D.  0.)  218  form  Seamless  Wire  Co.,  243  Fed.  177, 

Fed.  659,  33  Am.  Bankr.  Rep.  815.  156  C.  C.  A.  43,  39  Am.  Bankr.  Rep.  627. 

1"  in  re  Douglas  Coal  &  Coke  Co.,  "»In  re  Hercules  A  tit  In  Co.,  133  Fed. 

131  Fed.  769,  12  Am.  Bankr.  Rep.  539.  813,  13  Am.  Bankr.  Rep.  369;    In  re  O. 

its  Roberts  Cotton  Oil  Co.  v.  F.   B.  H.  Bennett  Shoe  Co.,  140  Fed.  687,  16 

Morse  ft  Co.,  97  Ark.  513,  135  S.  W.  334.  Am.  Bankr.  Rep.  497. 
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charge  of  the  property  of  the  corporation  because  of"  its  insolvency,  so 
as  to  constitute  an  act  of  bankruptcy.1*0 

It  has  been  held  to  be  immaterial  whether  receivers  appointed  for 
an  alleged  bankrupt  corporation  are  temporary  or  permanent,  with  ref- 
erence to  the  commission  of  an  act  of  bankruptcy.*"  But  the  better  doc- 
trine appears  to  be  that  the  appointment  of  merely  temporary  receivers 
for  a  corporation,  by  a  court  acting  under  its  general  equity  powers, 
in  a  pending  suit  which  has  not  been  heard,  and  in  which  there  has  been 
no  adjudication  of  insolvency,  does  not  amount  to  an  act  of  bank- 
ruptcy."* And  probably  the  same  rule  should  apply  where  the  court, 
on  account  of  the  pendency  of  a  prior  bill  or  for  other  reasons,  had 
no  jurisdiction  to  make  the  appointment. w* 

§  96.  Confession  of  Insolvency. — The  bankruptcy  act  of  1898  in- 
troduces a  new  act  of  bankruptcy,  not  previously  known  in  the  federal 
legislation  on  this  subject.  It  is  committed  by  a  debtor  who  has  "ad- 
mitted in  writing  his  inability  to  pay  his  debts,  and  his  willingness  to 
be  adjudged  a  bankrupt  on  that  ground."  (§  3a.)  It  should  be  observed 
that  inability  to  pay  one's  debts  is  not  synonymous  with  "insolvency" 
as  the  latter  term  is  used  in  the  bankruptcy  law.  The  phrase  here  used 
has  reference  to  a  present  inability  to  satisfy  the  claims  of  creditors, 
not  to  the  ultimate  insufficiency  of  assets  for  that  purpose.  And  there- 
fore it  is  not  necessary  to  constitute  this  act  of  bankruptcy  that  the 
debtor  should  admit  in  writing  that  he  is  "insolvent,"  nor  can  the  peti- 
tion for  adjudication  be  resisted  by  other  creditors  on  the  ground  that 
he  is  not  actually  insolvent.1*4 

A  voluntary  application  for  the  benefit  of  the  bankruptcy  law  would 
come  within  the  terms  of  this  clause,  and  would  therefore  appear  to 
constitute  an  act  of  bankruptcy ;  so  that,  once  made,  such  an  applica- 
tion could  not  be  withdrawn  by  the  debtor,  for  his  attempt  to  do  so 
would  give  creditors  the  right  to  file  an  involuntary  petition.188    Under 

>eo  la  re  International  Coal  Mlti.  Co.  '*»  Blue  Mountain  Iron  &  Steel  Co.  v. 

148  Fed.  665.  16  Am.  Bankr.  Hep.  309.  Portner,  131  Fed.  57,  65  C.  C.  A.  295,  12 

leiBlue  Mountain  Iron  &  Steel  Co.  v.  Am.  Bankr.  Rep.  559. 

Portner.  131  Fed.  57,  65  C.  C.  A.  295,  11!  »»«  III  re  Kersten,  110  Fed.  929,  6  Am. 

Am.   Bankr.    Rep.  559;    In  re  Wm.  S.  Bankr.    Rep.   51C;    In  re   Northampton 

Butler  &   Co.,    207   Fed.    705,    30   Am.  Portland  Cement  Co.,  179  Fed.  726.  24 

Bankr.  Rep.  502.  Am.  Bankr.  Rep.  61,    In  re  Wellesly  (D. 

'«  In  re  Hudson  River  Electric  Power  C.)   252   Fed.   S54,   40  Am.   Bankr.   Rep. 

Co..  173  Fed.  934,  23  Am.   Bankr.   Rep.  597,  42  Am.  Bankr.  Rep.  412;  In  re  Dres- 

191;     Ziijrolla    v.    International   Mercan-  sler  Producing  Corporation  (C.  C.  A.)  262 

tile  Agency,   142   Fed.  (127,  74   C.   C.  A.  Fed.  257,  44  Am.  Bankr.  Rep.  457:   Rfggs 

97,  16  Am.  Bankr.  Rep.  67 ;   In  re  Colnm-  v.  Price,  277  Mo.  333,  210  S.  W.  420. 

bin  Real  Estate  Co..  205  Fed.  980,  30  ■  «  See  Van  Nostrand  v.  Carr.  30  Md. 

Am.  Bankr.  Rep.  471.  128,  holding  that  an  application  by  a 
Pi.k.Pkb.(Sd  En.)— 16 
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this  provision  of  ihe  law  it  is  held  that  where  a  corporation,  by  the 
unanimous  vote  of  its  stockholders,  authorizes  one  of  its  officers  to 
appear  on  behalf  of  the  company  in  the  federal  court  and  make  the  ad- 
mission of  insolvency  contemplated  by  the  statute,  "in  the  event  of  an 
involuntary  petition  in  bankruptcy  being  filed  against  said  company," 
this  is  not  in  itself  such  an  unqualified  admission  as  is  required  by  the 
act,  and  is  therefore  not  an  act  of  bankruptcy  on  the  part  of  the  cor- 
poration. Further,  where  such  officer  makes  a  written  admission  that 
the  company  is  not  able  to  pay  its  debts  and  is  willing  to  be  adjudged 
bankrupt  on  that  ground,  but  this  writing  is  not  executed  until  after 
the  filing  of  a  petition  in  involuntary  bankruptcy  against  the  corpora- 
tion, it  constitutes  no  ground  for  an  adjudication  on  that  petition."* 
So,  a  letter  written  by  the  president  of  an  alleged  bankrupt  corpora- 
tion to  its  creditors,  is  not  necessarily  an  admission  that  the  corpora- 
tion had  committed  an  act  of  bankruptcy.1"  And  it  is  not  an  act  of 
bankruptcy  for  an  insolvent  debtor  to  sign  and  publish  a  statement  of 
his  affairs  showing  an  excess  of  liabilities  over  assets.1*8  And  a  debtor, 
by  admitting  the  allegations  of  a  bill  requesting  an  equitable  receiver- 
ship and  alleging  the  debtor's  insolvency,  does  not  thereby  commit  an 
act  of  bankruptcy.1** 

debtor  for  the  benefit  of  the  insolvency  '«'  Lackawanna    Leather    Co.    v.    La 

law  of  a  state  la  an  act  of  bankruptcy.  Porte  Carriage  Co.,  211 "  Fed.  318,  127  C 

i»«  In  re  Baker-Ricketson  Co.,  07  Fed.  C.  A.  604,  81  Am.  Bankr.  Rep.  658. 

489,  4  Am.  Bankr.  Rep.  605.    Further  as  "*  In  re  Bertboud  (D.  C.)  231  Fed. 

to  admission  of  insolvency  by  corpora-  529,  36  Am.  Bankr.  Rep.  555. 

tions,  as  an  act  of  bankruptcy,  MB  infra,  i*»In   re  Connecticut  Brass  ft  Mfg. 

!  148.  Corp.  (D.  OJ  257  Fed.  445,  43  Am.  Bankr. 
Ben.  376. 
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CHAPTER  VII 

WHO  ARE  SUBJECT  TO  BANKRUPTCY.  LAW 

Bee. 

97.  Voluntary  Bankruptcy. 

98.  Involuntary  Bankruptcy ;  General  Considerations. 

99.  Aliens. 

100.  Married  Women. 

101.  Insane  Persons. 

102.  Infants. 

103.  Decedents'  Estate*. 

104.  Executors  and  Other  Trustees. 

105.  Wage-Earners. 

106.  Farmers. 

107.  Second  Bankruptcy. 

§  97.  Voluntary  Bankruptcy.' — The  present  bankruptcy  law  as 
originally  enacted  in  1898,  provided  that  "any  qualified  person  may  file 
a  petition  to  be  adjudged  a  voluntary  bankrupt"  (§  59),  and  that  "any 
person  who  owes  debts,  except  a  corporation,  shall  be  entitled  to  the 
benefits  of  this  act  as  a  voluntary  bankrupt."  (§  4.)  But  in  1910,  the 
latter  clause  was  amended  so  as  to  read  thus:  "Any  person,  except  a 
municipal,  railroad,  insurance,  or  banking  corporation,  shall  be  entitled 
to  the  benefits  of  this  act  as  a  voluntary  bankrupt."  1  It  appears  there- 
fore that  the  right  of  voluntary  bankruptcy,  though  originally  withheld 
from  all  corporations,  is  now  withheld  fiom  only  the  four  classes  specif- 
ically mentioned,  and  is  open  to  all  others.  It  is  also  open  to  all  natural 
persons  without  distinction  as  to  occupation  or  pursuit."  Further,  the 
statute  makes  the  word  "person"  include  a  partnership,  and  hence  a  firm 
as  such  may  be  adjudged  bankrupt  on  the  voluntary  petition  of  the  part- 
ners.1 It  is  next  to  be  noted  that  the  amendatory  statute  omits  the 
requirement  that  the  petitioner  shall  "owe  debts."  But  as  it  is  incon- 
ceivable that  any  person  who  did  not  owe  debts  should  desire  the  ben- 
efit of  the  act,  and  as  the  existence  of  at  least  some  indebtedness  is  ap- 

i  Act  Cong.  June  25, 1910, 36  Stat.  8S8.  no  such  provision  as  the  English  bank- 

*  Audubon  v.  Shut eldt,  181  U.  S.  575,  ruptcy  act  of  1883,  authorising  the  court, 

21  Sup.  Ct  735.  45  U  Ed.  1009,  5  Am.  when  the  bankrupt  is  an  officer  In  the 

Bankr.  Rep.  829.     As  to  the  provision  army  or  navy  or  employed  In  the  civil 

which  extends  the  benefit  of  the  act  In  service,  to  order  a  portion  of  his  pay 

voluntary   cases   to   "any   person  who  to  be  applied  for  the  benefit  of  his  cred- 

owes  debts,"  the  court,  in  the  case  cited,  itors  in  bankruptcy.    Re  Ward  [1897]  1 

said:  "An  officer  In  the  army  falls  with-  Q.  B.  266.    But  the  question  now  before 

In  this  description,  and  it  may  be  that  us  Is  not  whether  his  pay  can  be  reached 

b»  ia  not  bound  to  Include  his  pay  in  his  in  bankruptcy,  but  whether  he  is  enti- 

schedule.    Flarty  v.  Odium,  3  Term,  682;  tied  to  a  discharge  from  the  arrears  of 

Apthorpe  v.  Apthorpe,  L.  R.  12  Prob,  alimony  due  to  his  former  wife." 
Div.   192.     Our  bankrupt  act  contains         *  Bankruptcy  Act  1898,  f  1,  clause  19. 
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parently  essential  to  the  jurisdiction  of  the  court.,  there  being  othei 
nothing  for  the  statute  to  operate  upon,  this  provision  may  be  understood 
as  still  silently  present.  But  no  minimum  amount  of  indebtedness  is 
specified,  nor  is  it  required  that  the  petitioner  should  be  insolvent.  And 
the  fact  that  he  owes  debts  contracted  in  a  fiduciary  capacity,  which 
would  not  be  affected  by  his  discharge,  is  no  objection  to  his  being  ad- 
judged bankrupt  and  obtaining  the  benefit  of  the  act,  if  he  owes  other 
debts  not  of  a  fiduciary  character.*  But  if  the  existence  of  at  least 
one  debt  is  a  jurisdictional  necessity,  then  it  must  be  of  such  a  kind  as 
to  be  provable  in  bankruptcy,  and  an  unliquidated  claim  for  damages 
for  a  personal  tort  is  not  such  a  debt.8  Hence  a  petition  in  voluntary 
bankruptcy  which  schedules  no  property  except  such  as  is  exempt  under 
the  law  of  the  state,  and  only  one  debt,  which  is  a  judgment  from  which 
the  petitioner  would  not  be  released  by  a  discharge,  fails  to  disclose  any 
subject-matter  upon  which  the  court  c'an  act,  and  should  be  dismissed  for 
want  of  jurisdiction*  Next,  it  is  not  required  that  the  proposed  vol- 
untary bankrupt  should  have  any  assets.  Even  if  he  has  not  enough 
money  to  pay  the  ordinary  filing  fee  and  cannot  obtain  it,  he  may  present 
his  petition  "in  forma  pauperis"  on  making  affidavit  as  to  his  poverty.' 
Hence  a  person  who  owes  but  one  debt  and  has  no  assets  to  which  a 
trustee  could  take  title  may  become  a  voluntary  bankrupt.8  It  is  fur- 
ther requisite  that  the  petitioner  should  have  "had  his  principal  place 
of  business,  resided,  or  had  his  domicile"  within  the  territorial  jurisdic- 
tion of  the  court  in  which  his  petition  is  filed  "for  the  preceding  six 
months  or  the  greater  portion  thereof,"  or,  if  an  alien,  he  must  have  prop- 
erty within  such  jurisdiction.8 

To  a  person  possessing  these  qualifications  the  law  gives  the  right  of 
voluntary  bankruptcy  as  a  privilege  and  an  absolute  right.  If  he  choos- 
es to  take  the  benefit  of  the  act,  no  one  can  legally  prevent  him.  There 
is  no  provision  of  the  law  which  can  be  construed  as  authorizing  credi- 
tors to  file  answers  to  a  voluntary  petition  and  oppose  the  adjudication 
thereon.  The  proceeding  is  entirely  ex  parte.  The  adjudication  is  made 
as  of  course  and  "upon  the  filing  of  the  petition,"  and  no  person  can  in- 
tervene to  contest  it.1* 

In  the  voluntary  bankruptcy  of  a  partnership,  as  will  more  fully  ap- 
pear hereafter,  only  one  petition  is  needed,  and  on  that  petition  the  firm 

«  In  re  TVIifoetts,  5  Law  Rep.  238,  Fed.  *  In  re  SobwaniDper.  144  Fed.  556,  16 

Cos.  No.  13,817.  Am.  Ilankr.  Rep.  427. 

>Id   re  Yates,   114  Fed.  385,  8  Am.  •  Bankruptcy  Act  1808,  5  2,  clause  1. 

Bankr.  Re*).  6».  "In    re  Jehu,   94  Fed.  638,    2  Am. 

*  In  re  Maples,  105  Fed.  919,  5  Am.  Bantu-.  Rep.  498;    Blake  v.  Francts-Val- 

Bankr.  Rep.  426.  entine  Co.,  89  Fed,  691,  1  Am.  Bankr. 

i  Bankruptcy  Act  1898,  |  51.  Rep.  372. 


y  Google 


229  WHO    ARE    SUBJECT   TO    BA.MiKlTTCY    LAW  §   S)  ( 

may  be  adjudged  bankrupt  and  also  the  individual  partners,  however 
numerous  they  may  be.  But  proceedings  in  voluntary  bankruptcy  can- 
not be  conducted  in  the  united  names  of  parties  who  have  no  common 
interest  and  do  not  seek  a  common  decree;  and  individuals  cannot  as- 
sociate and  make  a  joint  and  several  petition  with  a  view  to  a  separate 
decree  in  favor  of  each  applicant."  It  should  be  remarked,  however, 
that  in  those  states  where  the  system  of  community  property  prevails, 
it  is  held  that  a  husband  and  wife  may  tile  a  joint  petition  in  voluntary 
bankruptcy,  in  the  nature  of  a  partnership  petition;  for  though  they 
are  not  exactly  partners,  yet,  where  joint  debts  and  obligations  are  con- 
tracted, there  is  a  joint  liability  such  as  will  sustain  a  joint  petition." 
Voluntary  bankruptcy  being  the  privilege  of  a  person  who  possesses 
the  necessary  qualifications,  he  can  neither  be  prevented  from  availing 
himself  of  his  rights  in  this. regard  nor  forced  to  seek  an  adjudication 
as  a  voluntary  bankrupt.  A  state  court,  for  example,  will  not  grant 
an  injunction  restraining  a  party  from  applying  for  the  benefits  of  the 
bankruptcy  law  on  his  voluntary  petition."  And,  on  the  other  hand, 
"no  creditor  can  either  compel  a  debtor  to  go  into  voluntary  bankruptcy 
or  compel  a  partner  to  petition  for  the  adjudication  of  his  fellows.  Nor 
can  any  man  lawfully  be  called  upon  to  show  cause  why  he  should  not 
go  himself,  or  put  any  body  else,  into  voluntary  bankruptcy."  "  Where 
a  petition  in  involuntary  bankruptcy  was  filed,  and  the  debtor,  before 
an  adjudication  thereon,  filed  his  voluntary  petition,  and  was  duly 
adjudged  a  bankrupt,  it  was  held  that  the  pendency  of  the  first  pro- 
ceeding was  no  bar  to  the  institution  of  the  second,  and  that  the  court 
would  proceed  in  the  latter,  and  the  further  prosecution  of  the  former 
would  be  stayed."  And  so,  the  pendency  of  proceedings  in  insolvency 
under  a  state  law,  on  the  debtor's  voluntary  petition,  begun  before  the 
passage  of  "the  bankruptcy  act,  will  not  be  ground  for  dismissing  the 
■debtor's  subsequent  voluntary  petition  in  bankruptcy,  although  he  has 
contracted  no  new  debts,  when  it  appears  that  one  or  more  of  the  credi- 
tors scheduled  by  the  bankrupt  are  citizens  of  states  other  than  that  in 
which  the  insolvency  proceedings  were  instituted."  It  should  be  added 
that  the  default  of  the  defendant  to  a  petition  in  involuntary  bankruptcy 
through  failure  to  appear,  does  not  convert  the  proceeding  into  a  case 
of  voluntary  bankruptcy,  so  that  if  he  belonged  to  one  of  the  exempt 
classes,  rfs,  for  instance,  farmers,  and  therefore  could  not  be  adjudged  in 

"  In  re  Morltz,  5  L*\v  Rep.  325,  Fed.  « In  re  Harbaugli,  15  N.  B.  R,  24«, 

Can.  No.  9,814.  Fed.  Can.  No.  0,045. 

12  in  re  Ray,  1  Nat  Bankr.  News,  276.  "In  re  Flanagan,  5  Sawy.  312,  Fed. 

"  Filllngui  v.  Thornton,  40  6a.  384,  12      ('as.  No.  4.860. 
N.  B.  R.  92.  « In  re  MiiHsey,  99  Fed.  71,  8  Am. 

Bankr.  Rep.  592. 
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involuntary  proceedings,  he  cannot  be  adjudged  on  default,  though  he 
might  have  filed  his  voluntary  petition  had  he  so  chosen." 

§  98.  Involuntary  Bankruptcy;  General  Considerations. — The  pro- 
vision of  the  statute  as  to  involuntary  bankruptcy  stood  originally  as 
follows:  "Any  natural  person,  except  a  wage-earner  or  a  person  en- 
gaged chiefly  in  fanning  or  the  tillage  of  the  soil,  any  unincorporated 
company,  and  any  corporation  engaged  principally  in  manufacturing, 
trading,  printing,  publishing,  or  mercantile  pursuits,  owing  debts  to 
the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  invol- 
untary bankrupt  upon  default  or  an  impartial  trial,  and  shall  be  subject 
to  the  provisions  and  entitled  to  the  benefits  of  this  act.  Private  bank- 
ers, but  not  national  banks  or  banks  incorporated  under  state  or  terri- 
torial laws,  may  be  adjudged  involuntary  bankrupts."  u  An  amendment 
enacted  in  1903  added  to  the  category  of  corporations  subject  to  the  act 
those  engaged  in  "mining."  There  was  some  doubt  whether  the  provi- 
sion as  to  being  "engaged  principally  in  manufacturing,  trading,"  etc., 
should  be  restricted  to  corporations  or  was  intended  to  apply  equally  to 
natural  persons. ,B  But  this  ambiguity  cannot  be  said  to  exist  under 
the  statute  as  amended  in  1910,  for  the  whole  of  the  provision  quoted  is 
stricken  out,  and  the  following  substituted  for  it:  "Any  natural  person, 
except  a  wage-earner  or  a  person  engaged  chiefly  in  farming  or  the  til- 
lage of  the  soil,  any  unincorporated  company,  and  any  moneyed,  busi- 
ness, or  commercial  corporation,  except  a  municipal,  railroad,  insurance. 
i>r  banking  corporation,  owing  debts  to  the  amount  of  one  thousand  dol- 
lars or  over,  may  be  adjudged  an  involuntary  bankrupt  upon  default  or 
an  impartial  trial,  and  shall  be  subject  to  the  provisions  and  entitled  to 
the  benefits  of  this  act"**  Apart,  therefore,  from  wage-earners  and 
farmers,  the  law  now  subjects  to  involuntary  bankruptcy  any  natural 
person  who  owes  a  sufficient  amount  of  debts,  without  reference  to  the . 
character  of  his  pursuits.  "The  statute  makes  subject  to  its  provisions 
any  natural  person  unless  he  is  chiefly  engaged  in  the  exempt  occupa- 
tions, and  the  man  who  has  no  active  business,  but  is  only  giving  atten- 
tion to  his  investments  of  capital,  as  an  ordinary  investor  does,  would 
seem  to  be  subject  to  adjudication."  "  The  burden  of  proof  is  primarily 
on  the  petitioning  creditors  to  show  that  the  alleged  bankrupt  is  not 
among  the  exempt  classes,  but  it  may  be  shifted  according  to  the  course 

*t  In  re  Taylor  (C.  C.  A.)  102  Fed.  728.  698;   In  re  Excelsior  Caf6  Co.,  175  Fed. 

4  Am.  Bfinkr.  Rep.  51Q.  294,  23  Am.  liankr.  Rep.  701. 

ia  Bankruptcy  Act  1893,  £  4.  «  Act  Cong.  June  25,  1910,  86  Stat 

i*  See  Cleage  v.  Laidley,  14S  Fed.  846,  838. 
79  C  C.  A.  284,  17  Am.   Bankr.  Eep. 


v  Google 


231  WHO   ARK    SUBJECT   TO   BANKRUPTCY   LAW  %    99 

of  the  evidence.1*  A  more  difficult  question  arises  in  the  case  of  a  man 
who  has  been  engaged  in  various  occupations  successively.  The  problem 
is  to  fix  the  point  of  time  at  which  he  must  have  been  a  wage-earner 
or  a  farmer  in  order  to  escape  liability  to  adjudication  in  involuntary 
bankruptcy.  According  to  some  of  the  authorities  this  point  is  the 
time  when  the  debts  due  to  the  petitioning  creditors  were  contracted  so 
that,  if  he  was  then  engaged  in  a  business  which  was  not  exempt,  he 
cannot  escape  adjudication  by  showing  that  subsequently,  and  at  the 
time  of  filing  the  petition,  he  was  a  farmer.**  But  although  there  is  much 
to  be  said  in  favor  of  this  position,  the  weight  of  the  argument  appears 
to  be  with  those  decisions  which  hold  that  the  question  of  exemption 
or  non-exemption  by  reason  of  occupation  should  be  determined  as  of 
the  date  of  the  alleged  act  of  bankruptcy.** 

§  99.  Aliens. — An  alien,  as  well  as  an  American  citizen,  may  be  ad- 
judicated a  bankrupt  in  either  voluntary  or  involuntary  proceedings. 
For  the  statute  provides  that  the  courts  of  bankruptcy  shall  have  juris- 
diction to  adjudge  persons  bankrupt  who  "do  not  have  their  principal 
place  of  business,  reside,  or  have  their  domicile  within  the  United 
States,  but  have  property  within  their  jurisdictions,  or  who  have  been 
adjudged  bankrupts  by  courts  of  competent  jurisdiction  without  the 
United  States  and  have  property  within  their  jurisdictions."*'  Al- 
though this  language  might  be  interpreted  as  applying  only  to  citizens 
of  the  United  States  residing  and  doing  business  in  foreign  countries, 
it  is  not  conceivable .  that  Congress  intended  it  should  be  so  narrowly 
construed.  The  bankruptcy  act  of  1867  was  not  so  comprehensive  as 
the  present  law,  for,  both  in  the  case  of  voluntary  and  involuntary  bank- 
ruptcy, it  was  required  that  the  proposed  bankrupt  should  "reside  with- 
in the  jurisdiction  of  the  United  States."*'  But  under  this  provision 
it  was  held  that  an  alien  coming  into  the  country  might  file  his  volun- 
tary petition  as  soon  as  he  had  acquired  a  residence  within  the  United 
States,  and  be  adjudged  bankrupt  thereon.27    Under  the  present  stat- 

"Is  re  Leland,  185  Fed.  630,  26  Am.  Leland   (D.  O.)   185  Fed.   830,  29  Am. 

Bankr.  Rep.  200.  Bankr.  Rep.  200;  In  re  Folkstad  (D.  C.) 

*»  Tiffany    v.    La    Plume    Condensed  100  Fed.  363,  29  Am.  Bankr.  Rep.  77; 

Milk  Co.,  141  Fed.  4&,  IB  Am.  Bankr.  Harris  v.  Tapp  (D.  O.)  235  Fed.  018,  37 

Rep.  418;    In  re  Burgin,  173  Fed.  726,  Am.  Bankr.  Rep.  064;  Id  re  Disney  (D. 

22  Am.  Bankr.  Rep.  574 ;    In  re  Cren-  C.)  210  Fed.  204,  33  Am.  Bankr.  R*p.  656. 

Shaw,  156  Fed.  638,  10  Am.  Bankr.  Rep.  »»  Bankruptcy  Act  1S9S,  j  2,  clause  1. 

602.  *•  Rer.  Stat.  0.  S.  gg  5014,  5021.    See 

**  Virginia-Carolina  Chemical  Co.,  v.  In  re  Burton,  0  Ben.  324,  17  N.  B.  R. 

Bhelhorse,  228  Fed.  403,  143  C.   C.  A.  212.  Fed.  Cas.  No.  2,214. 

75,  35  Am.  Bankr.  Rep.  720;  FHcklnger  ■»  In  re  Goodfellow,  1  Low.  510,  3  N. 

T.  First  Nat  Bank,  145  Fed.  162,  76  C.  B.  R.  452,  Fed.  Caa.  No.  5.536;    In  re 

a  A.  132, 16  Am.  Bankr.  Rep.  678;  In  re  Boynton,   10  Fed.  277;    Judd  v.  Lawr- 
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ute,  it  is  said  that  there  is  no  reason  why  an  Indian,  a  member  of  the 
Chickasaw  tribe,  should  not  take  the  benefit  of  the  bankruptcy  law  on 
his  own  petition." 

§  100.  Married  Women. — There  has  been  some  doubt,  and  uncer- 
tainty as  to  the  power  of  courts  of  bankruptcy  to  proceed  against  mar- 
ried women;  but  the  true  rule  on  this  subject  appears  to  be  that  the 
federal  court,  when  called  upon  to  adjudge  a  feme  covert  bankrupt, 
must  regard  the  laws  of  the  state  of  her  domicile;  and  if,  in  that  state, 
by  enabling  statutes,  her  common-law  disabilities  have  been  taken  away 
to  such  an  extent  as  to  allow  her  to  make  valid  and  enforceable  con- 
tracts in  the  way  of  trade  or  business,  then  she  is  amenable  to  the  bank- 
ruptcy law ;  and  that  in  any  case  where  a  plea  of  coverture  would  not 
avail  her  in  an  action  on  the  debt,  she  may  be  proceeded  against  in 
bankruptcy.  These  views  are  supported  by  both  the  English  and  Ameri- 
can cases.'*  Thus,  in  New  York  and  some  other  states,  a  married  wo- 
man who  is  a  partner  in  her  husband's  business,  or  who  engages  in 
business  in  her  own  name,  by  her  husband,  acting  as  her  agent,  he  ex- 
ercising the  entire  control  and  management  of  the  same  in  his  discre- 
tion, may  be  adjudged   bankrupt."     So,  in   Illinois,  where  a  married 


euce,  1  Cuah.  (Mass.)  531 ;  Cutter  v.  Fot- 
som,  17  N.  II.  139.  Biackstone,  speaking 
of  the  English  bankruptcy  laws  In  force 
til  the  close  of  the  eighteenth  century, 
says:  "The  benefits,  as  well  as  the  penal 
parts  of  the  law,  are  extended  as  well  to 
aliens  and  denizens  as  to  natural-born 
subjects,  being  intended  entirely  for  the 
protection  of  trade,  in  which  aliens  are 
often  aa  deeply  concerned  as  natives. 
Any  person,  whether  native,  denizen,  or 
alien,  who  trades  in  England,  although 
he  never  resides  here  as  a  trailer,  may 
he  a  bankrupt,  if  he  should  come  to  Eng- 
land and  commit  an  act  of  bankruptcy 
whilst  he  Is  here."  2  Bl.  Coram.  475. 
imd  Christian's  note  in  loco. 

=ain  re  Rennie,  1  Nat.  Bankr.  News, 
:t35,  per  Robnett,  Referee.  An  Indian 
was  adjudged  bankrupt  (apparently 
without  any  opposition)  In  Re  Rtissle. 
96  Fed.  609,  3  Am.  Rankr.  Rep.  6. 

"Lavie  v.  Phillips,  3  Burr.  1783; 
Johnson  v,  Gallagher,  8  De  Gex,  F.  ft 
J.  494;  In  re  Matthewman,  L.  R.  3  Kfl. 
7K1  ;  Plcard  v.  nine.  L.  R.  5  t'h.  App. 
274;  McIIenry  v.  Ilavles.  L.  R.  10  Eq. 
SS;  In  re  Klnkead,  3  Diss.  405,  7  N.  B. 
It.  439,  Feil.  Cas.  No.  7.824:  In  re 
O'Brien,  1  N.  B.  R.  17(1.  Fed.  Cas.   No. 


10,397 ;  In  re  Lyons,  2  Sawy.  024,  Fed. 
Can.  No.  S,tf49;  Iu  re  Collins,  3  Bias. 
415,  10  N.  B.  It.  335,  Fed.  Cas.  No.  3,006 : 
In  re  Ruddell.  2  I-ow.  134,  Fed.  Cas. 
No.  12,109.  It  would  appear  that  a  mar- 
ried woman  may  l«*  adjudged  bankrupt 
If  the  debts  due  to  the  petitioning  cred- 
itors are  such  as  the  had  the  power  to 
contract  and  audi  ax  are  legally  binding 
upon  her  and  upon  her  separate  estate 
by  the  laws  of  the  state  of  her  domicile. 
But  if  the  laws  of  the  state  are  such 
that  she  bud  no  power  to  contract  the 
particular  debts  claimed  by  tbe  petition- 
ing creditors,  and  such  debts  are  not 
legally  binding  upon  her,  of  course  they 
are  not  provable  in  bankruptcy,  and  if 
not  provable,  they  will  not  support  the 
'petition.  In  such  cases,  therefore,  she 
may  avail  herself  of  her  coverture  to 
defeat  the  debt;,  that  Is.  she  cannot  be 
adjudged  bankrupt.  In  re  SUchter,  2  N. 
B.  R.  338,  Fed.  Cas.  No.  I2#43. 

*°  Graham  v.  Stark,  3  Ben.  520,  3  N. 
B.  R.  357.  Fed.  Cas.  No.  5,676;  In  re 
Steele,  !W  Fed.  7S.  3  Am.  Bankr.  Rep.  549. 
For  oilier  cases  In  which  married  women 
have  been  adjudged  twinkrupt  in  New 
York,  under  tile  present  statute,  see  In 
re   Meyers.  90   Fed.   408,  2  Am.   Bankr. 
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woman  has  entire  control  of  her  separate  estate,  whether  owned  before 
marriage  or  since  acquired,  and  may  make  contracts  in  respect  to  the 
same,  enforceable  either  at  law  or  in  equity,  and  may  engage  in  trade, 
using  her  own  property,  it  was  held  that  where  she  formed  a  business 
partnership  with  her  husband,  contributing  her  separate  money  to  the 
capital  of  the  concern  and  her  time  and  skill  to  the  management  of  its 
affairs,  the  firm  might  be  adjudged  bankrupt,  and  it  was  thought  that 
the  wife  might  be  so  adjudged  individually."  So,  where  a  married 
woman  was  authorized  by  her  husband  to  carry  on  business  as  a  part- 
ner with  other  members  of  a  firm,  and  was  separate  in  property  from 
her  husband,  it  was  held  that  it  was  not  necessary  to  make  the  husband 
a  party  in  a  proceeding  in  involuntary  bankruptcy  against  the  firm." 
And  it  has  been  held  that  the  statute  authorizes  the  adjudication  of  a 
married  woman  as  an  involuntary  bankrupt,  where  she  was  engaged  in 
business  on  her  own  account,  and  owed  business  obligations  of  the 
amount  required  by  the  statute,  for  which  her  separate  property  would 
be  liable  in  equity  though  not  at  law.8* 

But  on  the  other  hand,  if  the  statutes  of  the  state  have  not  removed 
the  common-law  disabilities  of  a  married  woman,  so  that  she  is  still  in- 
competent to  contract,  a  petition  in  bankruptcy  will  not  lie  against  her, 
at  least  where  it  is  not  shown  that  she  has  a  separate  estate.8*  And  in 
one  of  the  cases,  where  a  petition  in  involuntary  bankruptcy  was  filed 
against  a  married  woman  having  a  separate  estate,  founded  on  the  non- 
payment of  certain  promissory  notes  made  by  her,  it  was  held  that,  in- 
asmuch as  it  did  not  appear  on  the  face  of  the  notes  that  it  was  her  in- 
tention to  bind  her  separate  estate,  and  there  being  no  allegation  that 
they  were  given  for  the  benefit  of  her  separate  estate,  or  in  the  course 
of  trade,  the  petition  must  be  dismissed,  but  with  permission  to  amend. as 
A  married  woman,  where  no  fraud  is  intended,  may  take  advantage  of 
bankruptcy  with  respect  to  debts  contracted  while  she  was  sole.** 

§  101:  Insane  Persons. — A  person  who  is  under  guardianship  as 
a  lunatic  or  incompetent  may  be  adjudged  bankrupt,  upon  compulsory 

Rep.  707:    In   re  flyman,  97  Fed.  195.  8  '"  In  re  How] nod,  2  N.  B.  R.  357,  Fed 

Am.  Bankr.  Rep.  109.  Cas.  No.  6,791. 

*<  In  re  Klnkeud,  3  Rixs.  405,  7  N.  B.  .     -i"  Lawrrr  y.  Gladden  (Pa.  Slip.)  1  At], 

R.  430.  Fed.  Cas.  No.  7,824.  f]59.    That  husband  and  wife  may  file  n 

"LastrnpeB   v.   Blunt-,  3   Woods,   134,  joint   petition   In   voluntary  bankruptcy, 

Fed.  Cas.  No.  8,100.     .  In  a  state   where   Hie  system  of  com. 

a»MflcDonald  v.  Tefft-Weller  Co..  128  mnnlty    property    obtains,    where    they 

Fed.  381,  03  C.  C.  A.  123.  65  I*  R.  A.  106,  have  contracted  joint  debts,  see  In  re 

II  Am.  Bankr.  Rep.  800.  Ray,  1  Nat.  Bankr.  News,  276.   - 

*«  In  re  Goodman,  5  Rlss.  401,  8  N.  B, 
R.  3*>,  Fed.  Cas.  No.  5.540. 
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proceedings  against  him  by  his  creditors,  for  an  act  of  bankruptcy  com- 
mitted within  four  months  previous  and  while  he  was  sane,  and  the 
consent  of  his  guardian  to  such  proceedings  is  not  necessary.  An  act 
of  bankruptcy  having  been  committed  while  he  was  compos  mentis,  his 
supervening  insanity  is  no  defense  to  a  petition  founded  thereon.  And 
the  court  of  bankruptcy  is  not  deprived  of  jurisdiction  in  an  involuntary 
proceeding  by  an  adjudication  in  a  state  court,  in  proceedings  instituted 
after  the  filing  of  the  petition,  that  the  alleged  bankrupt  is  insane  and 
has  been  insane  since  a  time  prior  to  the  alleged  act  of  bankruptcy,  nor 
is  such  adjudication  conclusive  on  the  bankruptcy  court,  but  the  issue 
of  insanity  may  be  tried  under  the  defense  that  the  defendant  did  not 
commit  the  alleged  act  of  bankruptcy."  But  one  who  is  actually  in- 
sane or  whose  mind  is  so  unsound  as  to  render  him  wholly  incapable 
of  managing  his  affairs,  cannot  commit  an  act  of  bankruptcy,  since  his 
actions  cannot  be  governed  by  that  "intent"  to  give  a  preference,  to  de- 
fraud creditors,  etc.,  which  constitutes  a  necessary  element  of  several 
of  the  acts  of  bankruptcy  enumerated  in  the  statute,  nor  be  prompted 
by  that  conscious  exercise  of  an  intelligent  volition  which  must  accom- 
pany the  others.  Therefore  no  one  can  be  adjudged  bankrupt  for  any 
act  done  while  he  was  insane.**  It  is  also  held  that  an  insane  person  is 
not  capable  of  maintaining  a  voluntary  petition  in  bankruptcy,  since  he 
is  incapable  of  performing  the  duties  and  assuming  the  burdens  and  ob- 
ligations which  accompany  the  benefits  to  be  derived  from  the  operation 
of  the  bankruptcy  act.*"  But  the  fact  that  a  person  has  been  declared 
a  lunatic  by  the  proper  court  of  a  state,  and  a  guardian  appointed  for 
him,  will  not  invalidate  the  action  of  the  bankruptcy  court  in  subse- 
quently passing  an  adjudication  of  bankruptcy  upon  him  on  his  own  pe- 
tition ;  for  the  decree  of  the  state  court  merely  establishes  the  fact  that 
he  was  a  lunatic  at  the  time  it  was  made,  and  does  not  exclude  the  sup- 
position that  he  may  since  have  become  sane.4* 

§  102.     Infants. — Although  the  point  is  not  entirely  free  from  doubt, 
it  may  be  stated  as  settled  by  the  better  and  stronger  authorities  that 

»f  In  re  Ward,  161  Fed.  755,  20  Am.  No.  11,371.    The  English  authorities  are 

Rnnkr.  Rep.  482 ;  In  re  Kehler,  153  Fed.  to  the  same  effect.    See  Ex  parte  Stamp, 

235.  18  Am.  Bankr.  Rep.  596.  1  De  Gex  Bankr.  Cas.  345;    Anonymous, 

»« In  re  Marvin,  1  Dill.  178.  Fed.  Cas.  13   Ves.   500 ;    Snelford,  Lunatics.  428. 

No.  0,178;    In  re  "Weltzol,  7  Biss.  289.  14  Compare  In  re  Murphy,  10  N.  B.  R.  48, 

N.  B.  R.  466,  Fed.  Cas.  No.  17,365 ;    In  Fed.  Cos.  No.  9,946. 
re  Ward,  161  Fed.  755,  20  Am.  Bankr.  *•  In  re  Elsenberg,  117  Fed.  786,  8  Am. 

Rep.  482;   In  re  Kehler,  153  Fed.  235,  18  Bankr.  Rep.  551. 

Am.  Bankr.  Rep.  506 ;   In  re  Funk,  101         *•  Saunders  v.  Mitchell,  61  Miss.  321. 

Fed.  244,  4  Am.  Bankr.  Rep.  96;    In  re  But  compare  In  re  Funk,  101  Fed.  244, 

Pratt,  2  Low.  06,  6  N.  B.  R.  276.  Fed.  Cas.  4  Am.  Bankr.  Rep.  96. 
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an  infant  cannot  be  adjudged  bankrupt  either  upon  his  own  petition  or 
upon  the  prosecution  of  his  creditors.*1  The  reasons  for  this  doctrine 
are  threefold.  In  the  first  place,  an  infant  can  contract  no  debts  (save 
for  necessaries)  upon  which  he  could  be  made  legally  liable  in  any 
form  of  proceeding,  and  the  bankruptcy  act  does  not  create  any  new 
debts,  but  only  gives  a  more  effectual  remedy  for  the  recovery  of  such 
as  were  before  due;  and  no  person  can  be  made  a  bankrupt  for  debts 
which  he  was  not  liable  at  law  to  pay."  In  the  second  place,  contracts 
of  an  infant  are  subject  to  be  disaffirmed  when  he  attains  his  majority, 
and  proceedings  in  bankruptcy  against  him  would  be  nugatory,  and  little 
more  than  a  farce,  if  they  were  liable  to  be  defeated  and  set  at  naught 
as  soon  as  he  came  of  age  by  his  repudiation  of  the  very  debts  on  which 
they  were  founded.  Thirdly,  though  it  might  be  possible  for  a  minor 
to  commit  some  of  the  acts  of  bankruptcy  specified  in  the  statute,  yet, 
as  to  all  those  which  involve  a  transfer  of  property,  his  acts  would  be, 
for  the  reason  just  mentioned,  voidable  at  his  option,  and  it  does  not 
appear  to  be  the  intention  of  the  statute  that  a  person  so  situated  should 
be  amenable  to  adjudication  in  bankruptcy."  For  the  same  reason  it 
has  been  held  that  a  minor  cannot  come  into  court  after  attaining  his 


« In  re  Duguld,  100  Fed.  274,  3  Am. 
Bankr.  Rep.  784;  Id  re  Derby,  6  Ben. 
232.  8  N.  B.  R.  106,  Fed.  Cas.  No.  3,815. 
To!  latter  case  contains  a  very  strongly 
reasoned  opinion  by  Blatcbford,  J.  See 
Fan-is  t.  Richardson,  6  Allen  (Mass.) 
118,  83  Am.  Dec.  018.  which  was  a  case 
arising  under  the  state  insolvency  law. 
Under  the  bankruptcy  act  of  1841,  It  was 
held  In  one  case  that  an  infant  was  en- 
titled to  the  benefits  of  the  act  as  a  vol- 
untary petitioner,  and  that  the  proceed- 
ing might  be  had  in  his  own  name  and 
without  the  intervention  of  a  guardian 
or  nest  friend.  In  re  Book,  3  McLean, 
317,  Fed.  Cas.  No.  1,637. 

«  In  re  Eidemilier,  105  Fed.  505,  5 
Am.  Banhr.  Rep.  670,  2  Bl.  Comm.  477. 
The  English  cases  hold  that  where  the 
only  claims  against  an  Infant  are  debts 
for  which  be  was  not  legally  liable,  his 
Infancy  being  a  defense  thereto,  he  can- 
not be  adjudged  bankrupt.  Queen  v. 
Wilson,  L.  R.  5  Q.  B.  Div.  28;  Ex  parte 
Jones,  L.  R.  18  Ch.  Dlv.  100. 

»a  "An  infant  cannot  make  an  absolute 
valid  transfer  of  his  property,  and  al- 
though he  may  be  capable  of  committing 
abme  of  the  other  acts  of  bankruptcy 
specified,  It  Is  not  to  be  supposed  that 


Congress  designed  to  make  any  of  the 
specified  acts  of  bankruptcy  applicable  to 
a  person  who  could  never  absolutely 
commit  the  one  involving  a  transfer  of 
property.  All  the  acts  are  specified  in 
the  same  general  language,  which  is 
broad  enough  to  Include  all  persons,  in- 
cluding Infants  and  persons  non  com- 
potes mentis,  and  those  under  other 
legal  disabilities ;  but  It  ought  not  to  be 
construed  as  Including,  in  respect  to  any 
of  the  specified  acts,  any  person  who  is 
not  in  a  personal  status  to  be  capable  of 
committing  absolutely  all  the  specified 
acts.  The  law  should  be  construed  as 
uniform  in  its  scope  as  to  the  persona  it 
applies  to."  In  re  Derby,  6  Ben.  £52,  8 
N.  B.  R.  106,  Fed.  Cas.  No.  3£15.  In  this 
case  It  was  held  that  the  giving  of  a 
mortgage  by  an  infant  was  not  an  act  of 
bankruptcy,  since  It  was  subject  to  his 
election  to  affirm  or  disaffirm  it  after 
coming  of  age.  But  it  seems  that  on  as- 
signment for  the  benefit  of  creditors 
made  by  a  minor  Is  not  absolutely  void 
because  of  his  infancy,  but  at  most  void- 
able, and  that  only  by  the  Infant  or  by 
some  one  entitled  to  stand  upon  his 
rights.  See  Soper  v.  Fry,  37  Mich.  286; 
Yates  v.  Lyon,  61  N.  I.  344. 
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majority,  and,  by  presenting  a  petition  to  that  effect,  ratify  and  confirm 
involuntary  proceedings  begun  against  him  during  his  minority.  If 
the  court  never  acquired  jurisdiction  of  his  person,  jurisdiction  cannot 
be  conferred  upon  it  by  any  such  retroactive  process.*4 

It  must  be  stated,  however,  that  exceptions  have  sometimes  been 
made  to  the  rule  above  given.  An  English  decision  holds  that  if  an 
infant,  representing  himself  to  be  of  full  age,  engages  in  trade  and  in- 
curs debts,  his  creditors  relying  on  such  representations,  he  may  be 
adjudged  bankrupt  and  such  debts  are  provable  against  his  estate.*8 
And  in  a  recent  American  case,  the  state  statute  relating  to  the  liabili- 
ties of  a  minor  was  made  the  test  of  his  being  subject  to  the  bankruptcy 
law.  This  statute  provides  that  a  minor  may  not  disaffirm  his  contracts 
on  reaching  full  age  when,  "from  his  having  engaged  in  business  as  an 
adult,  the  other  party  has  good  reason  to  believe  him  capable  of  con- 
tracting."" And  it  was  held  that  if  a  minor  engages  in  business  as  a 
merchant,  and  parties  consequently  assume  that  he  is  of  full  age  and 
ileal  with  him  in  that  belief,  no  inquiry  or  representation  being  made  as 
to  his  minority,  he  becomes  absolutely  liable  for  the  debts  contracted 
in  such  business,  and  may  be  adjudged  bankrupt  on  his  own  petition, 
though  still  an  infant.*''  And  generally,  there  is  respectable  authority 
for  the  proposition  that  the  bankruptcy  act  does  include  an  infant  when 
he  owes  debts  for  which  his  property  is  legally  chargeable.48 

A  somewhat  different  question  arises  when  proceedings  in  involwi- 
lary  bankruptcy  are  instituted  against  a  firm,  and  it  appears  that  one  of 
the  partners  is  a  minor,  but  that  the  latter  has  taken  no  action  to  repu- 
diate the  partnership  relation.  The  authorities  on  this  point  teach  that 
an  adjudication  may  be  made  against  the  adult  partners  and  against  the 
firm  as  such,  but  as  to  the  infant  partner,  no  adjudication  can  be  made, 
but  the  petition  must  be  dismissed.  The  assets  of  the  firm  and  the  sep- 
arate estates  of  the  adult  partners  may  be  administered  in  the  bank- 
ruptcy proceedings,  and  must  be  applied  to  the  payment  of  the  partner- 
ship debts  in  full,  before  the  infant  partner  is  entitled  to  receive  any 
portion  of  the  firm's  assets.*' 

»i  In  rp  Derby.  «  Ben,  232,  R  N.  B.  R.  re  Pwjnld,  100  Fed.  274.  3  Am.  Bnnkr. 

106,  Fed.  CiiH.  No.  3.R15.  Reii.  704:    In  re  [Hinnijnui.  85  Fed.  42S. 

"Ex  parte  I'ntty  Banking  Ass'n.  3  2  Am.  Bnnkr.  Rep.  B2K;   Lorell  v.  Beau- 

De  Gh-s  &  J.  63.  i-hnmp  tl«041  App.  Can.  607.     See  In  re 

"Code  Iowa.  1S07.  13100.  Minor.   11    Fed.  400.     A   person   Hjralnst 

*»In    re    Brlce.   A3    Fed.   042.   2   Am.  n-lioin  and  hie  partner  proceedings  in  in- 

Bnnkr.  Rep.  107.  e«lve:u.v  have  heen  instituted  under  the 

*sIn  re  Wnlrath,  I7S  Fed.  243.  24  Am.  state    law.    cannot    avoid    them   on    the 

Bankr.  Hep.  (HI.  iiroiind  that  his  partner  was  an  Infant 

*»  JennlugH  v.  Stnmms  (C.  C*.  A.l.  101  when  the  proceeding  were  begun,  it  the 

Fed.  347.  27  Am.   Bnnkr.   Rep.  3S4:    In  infant  wna  then  represented  by  a  (ruard- 
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§  103.  Decedents'  Estates. — The  bankruptcy  act  does  not  authorize 
the  institution  of  proceedings  against  the  estate  of  a  deceased  person, 
nor  provide  for  the  administration  of  such  an  estate  in  the  court  of 
bankruptcy;  nor  does  the  court  acquire  jurisdiction  of  the  estate  of  a 
decedent  by  proceedings  against  a  partnership  of  which  he  was- a  mem- 
ber.'0 And  it  has  been  held  that  an  adjudication  against  a  firm,  on  the 
voluntary  petition  of  one  of  the  partners,  is  void  when  it  appears  that 
the  firm  had  been  dissolved  by  the  death  of  the  co-partner." 

§  104.  Executors  and  Other  Trustees. — Executors,  administrators, 
guardians,  and  other  trustees  are  not  generally  liable  to  be  proceeded 
against  in  bankruptcy  in  their  representative  capacity.  In  one  of  the 
cases  it  appeared  that  a  testator,  who  was  engaged  in  business  as  a 
private  banker,  made  his  wife  his  general  executrix,  but,  by  a  eodicil 
to  his  will,  nominated  two  other  persons  as  his  executors  for  the  lim- 
ited purpose  of  winding  up  his  business,  and  clothed  them  with  the 
powers  necessary  to  carry  on  the  business  to  effect  that  object  without 
injury  to  his  estate  or  to  his  customers.  These  persons  qualified,  and 
carried  on  the  business  for  some  time,  until  forced  by  a  financial  panic 
to  suspend  business  and  stop  payment.  A  petition  in  bankruptcy  was 
filed  against  them,  but  was  dismissed  on  the  ground  that  they  were 
not  subject  to  the  operation  of  the  taw.  The  court  observed  that  the 
bankruptcy  act  did  not  in  general  embrace  trustees,  such  as  executors, 
administrators,  and  guardians,  and  others  acting  strictly  in  a  fiduciary 
capacity;  that  under  the  English  law  there  were  instances  in  which 
executors  had  been  adjudged  bankrupt,  but  it  was  where  they  were 
directed  by  the  will  to  carry  on  trade  in  partnership  with  others,  or 
where  a  specific  sum  was  placed  in  their  hands  to  be  employed  in 
trade,  and  was  so  employed,  and  acts  of  bankruptcy  were  committed: 
but  in  all  such  cases  the  business  was  conducted  not  for  the  purpose 
of  winding  it  up,  but  for  the  purpose  of  employing  the  capital  for  the 
acquisition  of  profits  and  the  benefit  of  the  beneficiaries  under  the  will; 
and  that  this  was  not  one  of  the  class  of  executorships  designed  to  be 
administered  under  the  bankruptcy  act.8* 

§  105.  Wage-Earners. — These  persons,  by  the  express  terms  of  the 
act,  are  exempt  from  liability  to  be  adjudged  bankrupts.     The  word 

i&D  ad  litem  and  bus  ratified  the  nroc-eed-  ID.  C.)  248  Fed.  5115,  41  Am.  Bunkr.  Re]i. 

ings  after  coming  of  ajte.    Winchester  v.  14.                   ■ 

Thayer.  121)  Mass.  121).  ■'•'  In  re  Temple.  4  Kawy.  92,  17  X.  B. 

'•"  Atlanta   v.  Terrell,  4  Woods,  TO7.  4  It.  345.  Fed.  Cum.  N'n  lSJCJfi. 

Fed.  TIM:    In  re  Dtijowtt.  S  X.  B.  H.  L'ST.  "  Crave*  v.   Winter,  fl  X.   B.  R.  357. 

Fed.   ('as.   No.  1\SW,:     In   re   Fnekclmini  Fed.  Pas.  No.  5.710, 
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"wage-earner"  is  not  a  technical  term  of  the  law,  but  has  come  to  be 
much  used  of  late  years,  especially  by  writers  on  political  and  social 
economy,  as  a  substitute  for  the  term  "laborer"  or  the  phrase  "laboring 
class."  It  might  be  expected  that  difficulties  would  arise  in  its  construc- 
tion in  view  of  the  complex  conditions  of  modern  business  life  and  the 
manifold  nature  of  the  relation  of  employer  and  employed.  The  first 
section  of  the  statute  provides  that  the  term  "wage-earner"  shall  mean 
an  "individual  who  works  for  wages,  salary,  or  hire,  at  a  rate  of  com- 
pensation not  exceeding  one  thousand  five  hundred  dollars  per  year." 
But  obviously  the  terms  of  this  definition  require  explanation,  and 
especially  the  words  "wages"  and  "salary."  According  to  Webster, 
the  former  expression  means  "hire,  reward,  that  which  is  paid  or  stip- 
ulated for  services,  but  chiefly  for  services  by  manual  labor,  or  for 
military  and  naval  services.  We  speak  of  servants'  wages,  a  laborer's 
wages,  or  soldiers'  wages;  but  we  never  apply  the  word  to  the  re- 
wards given  to  men  in  office,  which  are  called  fees  or  salary."  Another 
authority  defines  wages  .as  "the  agreed  compensation  for  services  ren- 
dered in  a  menial  or  subordinate  capacity."  M  Bouvier  defines  the  same 
term  as  "a  compensation  given  to  a  hired  person  for  his  or  her  serv- 
ices." M  In  a  recent  work  of  high  authority,  "wages"  is  defined  as 
"that  which  is  paid  for  a  service  .rendered ;  what  is  paid  for  labor ; 
hire.  In  common  use  the  word  'wages'  is  applied  specifically  to  the 
payment  made  for  manual  labor  or  other  labor  of  a  menial  or  mechan- 
ical kind,  distinguished  (but  somewhat  vaguely)  from  'salary'  and  from 
'fee,'  which  denotes  compensation  paid  to  professional  men,  as  lawyers 
and  physicians."  And  a  wage-earner  is  "one  who  receives  stated  wages 
for  labor."  M  "The  word  'wages,'  in  its  popular  use,  signifies  the  re- 
muneration of  hired  labor.  As  so  used,  it  is  more  or  less  disparaging, 
being  commonly  placed  in  contrast  with  the  words  'salaries,'  'fees,' 
'honorarium,'  etc.,  by  which  it  is  sought  to  denote  the  remuneration  of 
services  of  a  higher  or  more  intellectual  character." "  In  a  case  in 
Pennsylvania,  Chief  Justice  Sharswood  observed:  "The  truth  is,  and 
this  the  lexicographers  seem  to  hold,  that  if  there  is  any  difference  in 
the  popular  sense  between  'salary'  and  'wages,'  it  is  only  in  the  appli- 
cation of  them  to  more  or  less  honorable  services.  A  farmer  pays  his 
farm  hand,  in  common  speech,  wages,  whether  by  the  day,  the  week, 
the  harvest,  or  the  year.    If  for  any  reason  he  has  occasion  to  employ 

■»  Abbott,  Law  Diet. ;    R^an  t.  Hook,  fesslonal  men  are  not  to  be  classed  as 

34  Hun  (N.  T.)  185.  "wage*,"     Vane   v.   Kewcombe,   132  V. 

■»  Bouvier,  Law  Diet  S.  220. 10  Sup.  Ct  60,  33  L.  Ed.  310. 

"  Century  Diet.,  s.  v.     The  fees  of  "F.  A.  Walker,  in  Lalor'a  Pollt  Cy- 

lawyers,  physicians,  and  other  like  pro-  clop. 
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an  overseer,  his  compensation,  no  matter  how  measured,  is  called  a 
'salary.'  An  ironmaster  pays  his  workmen  wages ;  his  manager  receives 
a  salary.  A  merchant  pays  wages  to  his  servant  who  sweeps  the  floor, 
makes  the  fire,  and  runs  his  errands ;  but  he  compensates  his  salesman 
or  clerk  by  a  salary."  **  In  another  case  it  is  said :  "  'Fees'  are  com- 
pensation for  particular  acts  or  services,  as  the  fees  of  clerks,  sheriffs, 
lawyers,  physicians,  etc.  'Wages'  are  the  compensation  paid  or  to  be 
paid  for  services  by  the  day,  week,  etc.,  as  of  laborers,  commissioners, 
etc.  'Salaries'  are  the  compensation  per  annum  to  men  in  official  and 
some  other  situations."88  But  according  to  other  opinions,  "this  com- 
pensation to  a  laborer  may  be  a  specified  sum  for  a  given  time  of  serv- 
ice, or  a  fixed  sum  for  specified  work ;  that  .is,  payment  may  be  made 
by  the  job.  The  word  'wages'  does  not  imply  that  the  compensation 
is  to  be  determined  solely  upon  the  basis  of  time  spent  in  service;  it 
may  be  determined  by  the  work  done.  It  means  compensation  esti- 
mated in  either  way."5* 

ary,  although  la  a  certain  sense  it  com- 
prehends both,  and  1b  also  applied  to 
engaging  the  use  of  property.  We  hire 
a  coachman,  a  gardner,  or  a  cook,  or  a 
carriage  to  take  a  ride.  And  we  may 
also  be  said  to  hire  a  superintendent,  u 
bookkeeper,  or  a  clerk,  although  It  would 
seem  more  correct,  in  the  latter  in- 
stances, to  say  'engage'  or  'employ.'  And 
coming  up  from  the  people,  as  the  word 
thus  does,  It  Is  sometimes  applied,  out  of 
place,  to  the  securing  of  professional 
services,  as  where  one  Is  said  to  hire  a 
lawyer,  a  doctor,  or  a  person  of  that 
class." 

"8  Cowdln  v.  Huff,  10  Ind.  85. 

"  Ford  v.  St.  Louis,  K.  &  N.  W.  B.  Co., 
54  Iowa,  728,  7  N.  W.  126;  In  re  Qure- 
witz,  121  Fed.  982,  58  C.  C.  A.  320,  10 
Am.  Bankr.  Rep.  350;  Swift  Mfg.  Co. 
v.  Henderson,  09  Go.  136,  25  S.  E.  27. 
"Wages'*  Includes  compensation  for  la- 
bor performed  under  a  contract  by 
which  the  laborer  le  to  have  the  price 
of  his  services  applied  on  a  lot  of  ground 
which  his  employer  contracts  to  sell  to 
him,  though  the  contract  is  broken  by 
the  employer.  Scott  v.  Watson,  36  Pa. 
St  342,  But  one  who  threshes  out  grain 
by  the  Job  does  not  work  for  "wages." 
Johnston  v.  Bar  rills,  27  Or.  251,  41  Pac. 
656,  50  Am.  St  Bep.  717.  And  debts  doe 
by  customers  to  a  blacksmith  for  work 
done  by  him  in  carrying  on  an  independ- 
ent business  for  himself  as  the  propri- 
etor of  a  blacksmith  shop  are  not  ex- 


»'  Com.  v.  Butler,  90  Pa.  St  642.  And 
see  South  &  North  Alabama  E.  Co.  v. 
Falkner,  49  Ala.  118;  People  v.  Rem- 
ington, 45  Hun  (N.  Y.}  3S8.  In  First  Nat 
Bank  v.  Barnum,  160  Fed.  245,  20  Am. 
Bankr.  Bep.  430,  It  was  said:  "The 
terms  "wages,'  'salary,'  and  'hire'  mean 
much  the  same  thing,  and  are  no  doubt 
collectively  used  in  order  to  cover  the 
different  possible  kinds  of  employment 
comprehended  within  the  general  idea. 
Wages,  as  distinguished  from  salary,  are 
commonly  understood  to  apply  to  the 
compensation  for  manual  labor,  skilled 
or  unskilled,  paid  at  stated  times,  and 
measured  by  the  day,  week,  month,  or 
season,  and  also  by  the  piece,  but  not 
by  the  Job  nor  including  profits  on  the 
services  of  others.  Neither  is  it  so  broad 
a  term  as  'earnings,'  which  comprehend 
the  returns  from  skill  and  labor  in  what- 
ever way  acquired.  Indeed  the  act  it- 
self, in  exempting  wage-earners,  recog- 
nized that  there  are  other  kinds.  Salary, 
on  the  other  hand,  has  reference  to  a 
superior  grade  of  services,  and  Implies  a 
position  or  office.  By  contrast,  therefore, 
'wages.'  indicate  inconsiderable  pay  for 
a  lower  and  lees  responsible  character 
of  employment  where  'salary'  is  sug- 
gestive of  something  higher,  larger,  and 
more  permanent.  The  word  'hire'  Is 
rather  associated  with  the  act  of  em- 
ployment than  the  reward  for  services 
done ;  and  in  the  latter  connection  is 
more  on  the  plane  of  wages  than  of  sal- 
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A  fixed  annual  compensation  paid  to  the  secretary  of  a  business  cor- 
poration is  a  salary;  it  is  not  wages."  Where  the  receiver  of  a  railroad 
corporation  is  directed  by  the  order  of  the  court  to  pay  "wages  of  em- 
ployes" out  of  the  income  of  the  road,  this  term  does  not  include  the 
services  of  counsel  employed  for  special  purposes.81  So,  it  is  held  that 
the  term  "wages"  does  not  include  the  salary  of  the  president,  manager, 
or  superintendent  of  a  business  corporation;  nor  sums  payable  to 
attorneys  at  law  for  professional  services  rendered  to  the  corporation 
upon  occasional  retainers;  nor  the  compensation  of  a  person  who  is 
employed  by  the  company  to  sell  its  goods  in  a  foreign  country,  at  a 
fixed  annual  salary,  with  the  addition  of  a  commission  and  his  travel- 
ing expenses.**  Again,  the  term  "wages"  is  not  applicable  to  the  com- 
pensation of  the  public  officers  of  a  municipal  corporation,  who  receive 
annual  salaries,  which  are  not  due  until  the  end  of  the  year,  and  who 
are  entitled  to  be  paid  so  long  as  they  hold  their  offices  without  regard 
to  the  services  rendered.**  So  also,  a  person  who  takes  a  contract  to 
perform  a  specified  work,  as,  to  build  a  house  according  to  plans  and 
specifications,  to  execute  a  cutting  on  a  line  of  railway  at  a  given 
sum  per  cubic  yard,  or  the  like,  and  who  employs  men  under  him  to  do 
the  actual  work  or  to  assist  him  in  doing  it,  is  not  a  "workman"  or  "la- 
borer," although  he  does  a  portion  of  the  work  himself,  and  his  com- 
pensation is  not  "wages."  **  So  again,  where  manufacturers  receive 
raw  material  from  another,  and  work  it  up  for  him  into  a  finished  or 
partly  finished  product,  by  the  use  of  their  machinery  and  the  labor 
4  of  their  employes,  under  a  contract  specifying  a  fixed  rate  of  payment, 
the  money  due  them  therefor  is  not  wages.**  But  on  the  other  hand,  in 
one  state,  under  a  constitutional  and  statutory  provision  that  "currtnt 
wages  for  personal  service"  shall  not  be  subject  to  garnishment,  it  has 
been  held  that  the  exemption  might  be  claimed  by  one  who  was  em- 
ployed by  a  live-stock  company  as  manager,  at  a  monthly  salary  of 
$200,  though  he  was  also  a  stockholder  of  the  company.** 

erupt     from    garnishment    as     "wages."  »•  People  v.  Meyers,  25  Abb.  New  Can. 

Tatinn   r.  Zmhry,  86  Ga.  573,  12   S.   K.  368,  11  N.  Y.  Supp.  217. 

O10.  «*  Riley  v.  Waraen.2Rxcb.59;  Heard 

»«  » Joi'clon  v.  Jennings.  9  Q-  B.  Div.  45.  v.  Crum,  73  Miss.  137,  18  South.  934,  55 

«i  Louisville,   B.   &   St.   L.   R.  Co.  v.  Am.  St.  Rep.  520;    Smith  v.  Brooke,  49 

Wilson.  138  U.  S.  505,  11  Sup.  CI.  405.  Pa.   St.  147;    DIHer  v.  Frante,  17  Pa. 

34  L.  Ed.  1023.  Co.  Ct.  R.  306;    Henry  v.  Flsber,  2  Pa. 

•i  People  v.  Remington,  45  Hun  (N.  Y.)  Dist.  R.  71.    But  see  Howell  v.  McDow- 

329.     But  as  to  the  latter  part  of  tbe  ell.  47  N.  J.  Law.  350.  1  Atl.  474;  Moore 

proposition  stated  In  the  text,  compare  v.  Heaney,- 14  Md.  558. 

Hamberger  v.   Morons.  157   l'a.   St.   133.  ™  Lang   v.   Simmons,  64  Wis.  525,  25 

27  Atl.  681.  37  Am,  St.  Rep.  719;    In  re  N.  W.  650;    Campfleld  V.  Lang,  25  Fed. 

I-uxton  &   Black  Co.,  35  App.  Div.  243.  128. 

54  N.  t.  Siipp.  77& 
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If  it  were  not  for  the  definition  contained  in  the  bankruptcy  act  it- 
self, we  should  be  justified  in  concluding,  from  these  authorities,  that 
"wage-earner"  must  be  taken  as  synonymous  with  "laborer,"  as  the 
latter  term  is  ordinarily  employed  in  statutes  and  in  legal  speech,  or 
as  denoting  one  who  subsists  by  his  physical  labor,  as  distinguished 
from  one  who  subsists  by  professional  skill."  But  since  the  statute 
makes  the  term  "wage-earner"  include  not  only  a  persoj  who  works 
for  wages,  but  also  one  who  works  for  "salary"  or  "hire,"  it  is  generally 
held  to  include  almost  all  classes  of  employes,  whatever  be  the  nature 
of  their  labor,  who  are  compensated  at  a  fixed  rate  not  exceeding  $1,500 
per  annum,  but  excluding  independent  contractors  and  all  those  per- 
sons whose  remuneration  is  given  for  specific  services  rendered  upon 
an  occasional  employment,  and  not  under  a  permanent  engagement, 
and  who  are  employed  in  such  occupations  as  require  something  more 
than  mere  physical  labor  or  mere  clerical  ability.  For  example,  a 
teacher  receives  compensation  for  his  instruction  which  cannot  prop- 
erly be  described  as  either  "wages"  or  "hire."  And  if  he  charges  so 
much  per  lesson  or  per  hour  of  instruction,  it  is  not  "salary."  But  one 
who  teaches  in  the  public  schools  at  a  fixed  monthly  or  annual  salary 
comes  squarely  within  the  bankruptcy  law.8*  So  one  who  owns  a  team 
of  horses  and  wagons  and  a  plow,  and  who  works  by  the  day  for 
different  employers  as  he  can  obtain  work,  earning  usually  not  more 
than  $15  per  week,  and  who  works  alone  when  he  cannot  find  work  for 
his  team,  is  not  an  independent  contractor  but  a  wage-earner.89  The 
tendency  of  the  later  decisions  is  to  construe  this  part  of  the  statute 
according  to  its  6pirit  and  purpose,  without  too  great  technicality.  And 
as  to  this,  it  has  been  said:  "It  is  evidently  intended  to  relieve  from 
adverse  proceedings  those  who,  not  being  engaged  in  business  or  trade, 
depend  for  a  living  upon  the  result  of  individual  labor  or  effort,  with- 
out the  aid  of  property  or  capital."7*  Thus,  it  is  held  that  one  who-is 
engaged  in  manufacturing  and  trading  pursuits,  does  not  become  a 
wage-earner,  so  as  to  be  exempt  from  compulsory  bankruptcy,  merely 
because,  while  so  engaged,  he  also  earns  wages  by  working  for  another 
in  a  different  occupation.71  Neither  is  one  to  be  included  in  the  exempt 
class  merely  because  he  receives  a  small  salary,  when  the  greater  part  of 

oi  Weymouth  v.  Sanborn,  43  N,  H.  173,  '"First   Nat.    Bank    v.    Barnum.   160 

80  Am.  Dec.  144 ;    Pennsylvania  &  D.  R.  Fed.  245,  20  Am.  Bankr.  Rep.  439.    And 

Co.  v.  Leuffer,  84  Pa.  St.  168,  24  Am.  set-  In  re  Wakefield,  182  Fed.  247.  25 

Rei>.  ISO.  Am.  Bankr.  Rep.  118. 

"First   Nat.    Bank   v.    Bnrmmi,    160  "In   re  Naroma   Chocolate  Co.,  178 

Fed.  245,  20  Am.  Bankr.  Rep.  4:U).  Fed.  383,  24  Am.  Bankr.  Rep.  154. 

«»In  re  Toder,  127  Fed.  «M,  11  Am. 
Bankr.  Rep.  445. 

But.BKB.(3n  En.)— 16 
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his  income  is  derived  from  independent  business  or  from  investments. 
"Every  individual  who  is  paid  a  salary  of  less  than  $1,500  a  year  is  not 
necessarily  therefore  a  wage-earner  within  the  meaning  of  the  law.  A 
person  extensively  engaged  in  some  mercantile  or  manufacturing  busi- 
ness might  at  the  same  time  incidentally  earn  a  salary  of  less  than 
$1,500  a  year  in  some  collateral  employment;  or  the  individual  owner 
of  a  large  business  might  incorporate  it,  and,  being  entitled  as  the 
holder  of  a  great  majority  of  the  stock  to  practically  all  of  the  divi- 
dends earned,  might  prefer  that  his  salary  as  president  and  head  of  the 
business  should  be  placed  at  a  nominal  figure,  or  at  a  figure  less  than 
$1,500  a  year,  and  much  less  than  he  would  expect  to  draw  for  his 
services  in  the  management  of  the  business.  Manifestly  Congress  did 
not  intend  to  exempt  such  persons  as  these  from  the  operation  of  the 
law.""  But  in  another  case  the  court  refused  to  make  an  adjudica- 
tion of  bankruptcy  against  a  person  whose  occupation  was  that  of 
secretary  and  financial  manager  for  a  corporation  at  a  salary  of  $100 
a  month,  and  who  had  no  other  business.  He  was  also  a  stockholder  in 
the  company,  but  apparently  derived  no  income  from  his  stock,  as  the 
corporation  was  stated  to  be  bankrupt.  The  court  held  that  his  own- 
ership of  stock  in  the  company  could  not  be  treated  as  a  separate  busi- 
ness or  occupation,  and  that  it  would  not  affect  his  exemption."  In  a 
case  where  the  alleged  bankrupt  was  a  traveling  salesman  and  received 
a  salary  of  $100  a  month  and  also  his  expenses  while  traveling,  and  it 
was  proved  that  his  employer's  agreement  to  pay  his  expenses  was 
worth  $40  a  month  to  him,  it  was  held  that  his  total  compensation 
exceeded  $1,500  a  year,  and  therefore  he  was  not  exempt  from  adjudi- 
cation in  bankruptcy.'* 

§  106.  Farmers. — By  the  express  terms  of  the  bankruptcy  law  (§ 
4h)  a  petition  in  involuntary  bankruptcy  will  not  lie  against  "a  person 
engaged  chiefly  in  farming  or  the  tillage  of  the  soil."  Such  a  person 
cannot  commit  an  act  of  bankruptcy,  and  does  not  become  subject  to 
the  statute  by  making  a  general  assignment  for  the  benefit  of  his  credi- 
tors." But  one  engaged  in  trade  or  some  other  nonexempt  pursuit 
and  who  commits  an  act  of  bankruptcy  cannot  be  permitted  to  evade  the 
provisions  of  the  statute  by  engaging  in  farming  and  making  that  his 
chief  occupation,  after  the  act  of  bankruptcy  and  before  the  filing  of  a 

"  Carpenter  v.  Cudd,  174  Fed.  608,         **  In  re  Hurley,  20*  Fed.  126,  29  Am. 

98  C.  C.  A.  449,  23  Am.  Bankr.  Rep.  Bankr.  Bep.  587. 
463.  is  Olive  v.  Amour,- 167  Fed.  B17,  21 

'» In  re  Pllger,  118  Fed.  206,  9  Am.  Am.  Bankr.  Bep.  901;  In  re  Doroski  (D. 

Bankr.  Bep.  244.  C)  271  Fed.  S.  46  Am.  Bankr.  Rep.  549. 
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petition  against  him.1*  It  is  also  to  be  noted  that  this  clause  of  the 
statute  is  construed  as  applying  only  to  natural  persons  and  not  to  cor- 
porations." 

As  to  what  constitutes  farming,  it  is  said  that  "a  farmer  is  one  who 
is  devoted  to  the  tillage  of  the  soil,  and  persons  who  follow  this  occu- 
pation may  call  themselves  horticulturists,  viticulturists,  or  gardeners, 
but  they  are  farmers."78  But  the  operation  of  farming  plainly  must 
mean  something  more  than  the  cultivation  of  a  small  plot  of  ground. 
It  has  been  remarked  that  a  person  may  be  said  to  be  "engaged  in  the 
science  of  agriculture  when  he  derives  the  support  of  himself  and  his 
family,  in  whole  or  in  part,  from  the  tillage  and  cultivation  of  fields. 
He  must  cultivate  something  more  than  a  garden,  though  it  may  be 
much  less  than  a  farm.  If  the  area  cultivated  can  be  called  a  field,  it  is 
agriculture."™  Primarily  the  mention  of  farming  suggests  the  raising 
of  crops  of  grain  and  hay,  though  it  may  be  observed,  in  passing,  that 
the  operation  of  a  grist  mill  is  not  farming,  at  least  in  so  far  as  it  con- 
sists in  grinding  grain  produced  on  the  land,  and  by  the  labor,  of  oth- 
ers.80 But  of  course  farming  is  not  restricted,  either  in  scientific  or  in 
popular  language,  to  these  products.  The  cultivation  of  vegetables  for 
the  market  and  of  berries  and  small  fruits  is  called  "truck  farming."  And 
undoubtedly  one  whose  land  was  devoted  entirely  to  the  purpose  of 
an  orchard  would  be  within  the  statute ;  for  if  fruit-raising  is  not  "farm- 
ing," certainly  it  is  "tillage  of  the  soil."  But  there  is  a  more  serious 
question  as  to  whether  the  terms  of  the  statute  include  the  business 
of  stock-raising,  or  of  maintaining  and  operating  ranches  for  the  raising 
of  horses  or  cattle  for  the  market,  or  the  business  which  is  commonly 
described  as  operating  a  "dairy-farm."  If  the  words  "tillage  of  the 
soil"  are  to  be  understood  as  a  definition  or  explanation  of  what  is  meant 
by  "farming,"  then  they  operate  as  a  limitation  upon  the  broader  senses 
of  which  the  latter  word  is  capable.  But  the  authorities  generally  hold 
that  this  is  not  the  true  construction  of  the  statute.81    And  although 

'•In  re  Mackey,  110  Fed.  353,  6  Am.  S.  E.  47;  Bachelder  v.  Blekford,  62  Me. 

Bankr.  Kfp.  STT;   In  re  Luekbardt,  101  526.     One   wtio  Is  chiefly    engaged    In 

Fed.  807,  4  Am.  Bankr.  Bep.  307.  thresbing  for  hire  grain  raised  by  others 

"  la  re  Lake  Jackson  Sugar  Co.,  129  Is  not  engaged  chiefly  In  farming  or  till- 

Fed:  640.    But  It  seems  that  a  partner-  age  of  the  soil,  so  as  to  be  exempt  from 

chip  engaged   chiefly  In   farming  Is  not  Involuntary  bankruptcy.    Hart-Parr  Co. 

subject  to  adjudication  In  bankruptcy,  v,  Barkley,  231  Fed.  918, 146  C.  0.  A.  109, 

H.    D.    Still's    Sons   v.    American    Nat  36  Am.  Bankr.  Rep.  540. 
Bank,  209  Fed.  749,  126  O.  C.  A.  473,  31  « In   re  Thompson,  102  Fed.  287,  4 

Am.  Bankr.  Rep.  320.  Am.  Bankr.  Rep.  340;  In  re  Dwyer,  184 

"  In  re  Blade's  Estate,  122  CaL  434,  Fed.  SS0,  25  Am.  Bankr.  Rep.  013;  In  re 

55  Pae.  158.  Brown    (D.    C.)    251   Fed.   865,   41   Am. 

»•  Springer  v.  Lewis,  22  Pa,  St  191.  Bankr.  Rep.  549. 

•o  State  v.  Patterson,  98  N.  a  657,  4 
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there  is  some  difference  of  opinion,  the  accredited  rule  appears  to  be  that 
a  person  whose  principal  occupation  is  the  raising  of  cattle,  sheep,  hogs, 
or  other  live  stock  for  the  market,  his  farm  being  devoted  to  use  as  pas- 
ture land  and  for  raising  grass,  hay,  and  corn  with  which  to  feed  and 
fatten  the  stock,  is  exempt  from  the  bankruptcy  law,  being  a  "farmer" 
though  not  a  tiller  of  the  soil,  and  does  not  lose  this  character  by  the 
fact  that  he  incidentally  supplements  the  products  of  his  own  farm  by  the 
purchase  of  fodder  for  the  stock,  nor  by  the  fact  that  he  does  not  entirely 
restrict  his  operations  to  cattle  raised  on  his  own  land.**  But  on  the 
other  hand,  one  whose  chief  occupation  is  the  purchase  and  sale  of  live 
stock,  and  who  uses  his  lands  as  a  mere  feeding  station,  and,  even  for 
the  maintenance  of  the  cattle  while  on  his  lands,  relies  chiefly  on  pur- 
chased supplies,  is  not  engaged  in  either  farming  or  the  tillage  of  the 
soil,  but  is  a  trader."  Much  the  same  principles  apply  to  the  business 
of  dairy-farming.  It  is  held  that  a  farmer  does  not  cease  to  be  "engaged 
chiefly  in  farming,"  within  the  meaning  of  the  statute,  because  he  estab- 
lishes a  dairy  as  one  of  the  branches  of  his  industry,  to  utilize  the  prod- 
ucts of  his  farm  and  convert  them  to  profitable  uses,  nor  because  he  may 
sell  the  products  of  his  dairy  at  retail;    but  that  one  is  not  exempt  as 

lei'  and  tbe  feeding  season,  he  may  sup- 
plement these  by  purchasing  from  with- 
out sufficient  corn  and  the  like  to  meet 
the  requirement  But  certainly  there 
should  be  apparent  auch  relation  be- 
tween his  method  of  farming  and  the 
buying  and  feeding  of  cattle,  hogs,  and 
tbe  like,  for  market,  as  to  reasonably 
Indicate  that  bis  farming  is  not  made 
principally  subsidiary  to  the  business  of 
buying  and  selling  cattle.  So  that,  if 
his  chief  business  is  that  of  thus  trading 
in  cattle,  using  bis  lands  as  a  mere  feed- 
ing station,  relying  upon  the  purchase 
feed  from  tbe  market  for  preparing  tbem 
for  sale  much  more  than  on  his  agricul- 
tural products,  he  may  cross  the  divid- 
ing line  between,  farming  as  bis  chief 
business  and  trading  in  cattle  as  his 
chief  source  of  livelihood.  No  bard  and 
fast  rule  can  safely  he  laid  down  by  the 
courts  Indifferently  applicable  to  all  eas- 
es. ICacb  must  depend  more  or  less  upon 
its  own  particular  facts."  Bank  of 
Dearborn  v.  Matney,  132  Fed.  75.  12  Am. 
Baukr.  Rep.  482,  per  Philips,  J. 

9'Bnnk  of  Dearborn  v.  Matney,  132 
Fed.  75,  12  Am.  Bankr.  Rep.  482;  In 
re  Brown,  132  Fed.  70«.  13  Am.  Bankr. 
Rep.  140 ;  Trustees  of  Rochester  v.  Pet- 
tinger,  17  Wend.  (N.  Y.)  265. 


« In  re  Dwyer,  184  Fed.  880,  25  Am. 
Bankr.  Rep.  013;  In  re  Sutter  (D.  C.) 
270  Fed.  24S,  46  Am.  Bankr.  Rep.  267; 
In  re  Thompson,  102  Fed.  287,  4  Am. 
ltankr.  Hep.  340 ;  State  v.  Patterson.  98 
N.  C.  657,  4  S.  E.  47 ;  Simons  v.  Lorell, 
7  Heisk.  (Telia.)  510.  Tbe  farmer  "may 
also  include  breeding,  feeding,  and  rear- 
ing of  live  stock,  embracing  cuttle,  hors- 
es, mules,  sheep,  and  hogs,  for  domestic 
use  and  for  market  If  he  find  it  more 
profitable  to  feed  bis  agricultural  prod- 
ucts or  his  grasses  to  live  stock  than 
to  rely  upon  marketing  the  surplus,  he 
may  not  be  limited  to  the  quantity  of 
live  stock  for  such  puritose  to  what  lie 
may  breed  or  rear  on  his  farm.  For  this 
purpose  he  may  rely  entirely  upon  the 
purchase  of  such  live  stock  from  bis 
neighbors  or  on  the  market,  and  utilize 
Ills  farm  products  in  feeding  and  fatten- 
ing such  "feeders'  for  market.  Neither, 
in  my  opinion,  should  the  act  lie  so  con- 
strued as  to  restrict  the  farmer  entirely, 
under  all  circumstances  and  conditions, 
to  the  corn  mid  hay  and  grosses  be  may 
produce  for  rearing  such  fi-eders  and 
preparing  them  for  market.  In  other 
words,  where  he  redes  largely  upon  his 
pasture  lands  for  grazing  bis  cuttle,  and 
his  crops  of  corn  may  not  Ik-  sufficient  to 
carry  them  through  the  particular  win- 
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a  farmer  whose  business  is  to  maintain  a  herd  of  cows  and  sell  the  milk, 
owning  no  farm  but  only  the  bam  in  which  they  are  kept  and  buying 
from  others  the  grain  and  other  forage  to  maintain  them'4 

It  is  next  necessary  that  the  person  claiming  to  be  exempt  should 
be  "engaged"  in  farming,  and  this  necessarily  implies  either  the  expendi- 
ture of  one's  personal  labor  on  the  farm  or  the  direction  and  control  of 
farm  laborers."  For  this  reason,  where  the  title  to  a  farm  stood  in  the 
name  of  a  wife,  and  she  performed  only  such  services  as  are  generally 
performed  by  the  wives  of  farmers,  the  husband  taking  full  charge  of 
the  farming  operations,  it  was  held  that  the  wife  was  not  "engaged  chiefly 
in  farming."**  On  the  same  principle,  the  owner  of  a  farm,  who  does 
not  work  it  himself,  but  lets  it  to  a  tenant,  retaining  a  general  supervi- 
sion to  the  extent  of  seeing  that  the  tenant  carries  on  the  work  as  agreed, 
but  taking  no  active  direction  or  control,  and  who  has  no  active  busi- 
ness of  any  kind  except  looking  after  his  investments,  is  not  "engaged 
in  farming"  so  as  to  be  exempt  from  involuntary  bankruptcy.*7  At  the 
same  time,  it  is  certainly  not  necessary  that  the  farmer  should  labor  with 
his  own  hands.  If  a  man's  principal  occupation  is  the  management  and 
control  of  a  large  plantation,  which  he  owns,  upon  which  he  resides,  and 
upon  which  he  relies  for  his  income,  he  is  engaged  chiefly  in  farming, 
and  it  is  not  material  that  part  of  the  property  is  rented  to  tenants,  the 
owner  exercising  supervision  and  control  of  their  operations,  nor  that, 
as  to  the  rest,  the  manual  labor  is  performed  by  hired  servants,  the  owner 
himself  not  personally  working  on  the  land.8* 

Further,  it  is  essential  that  the  person  should  be  engaged  "chiefly" 
in  farming  or  the  tillage  of  the  soil.  From  the  use  of  the  word  quoted, 
it  was  evidently  the  intention  of  Congress  to  exclude  from  the  compul- 
sory features  of  the  law  persons  whose  principal  occupation  is  agricul- 
ture, and  whose  main  support  is  derived  from  husbandry,  although  they 
may,  at  the  same  time,  be  engaged  in  other  kinds  of  business,  but  only 
incidentally  or  as  a  temporary  or  occasional  matter.  Each  such  case 
must  be  determined  on  its  own  facts,  and  by  a  comparison  of  the  relative 
importance  to  the  individual  of  the  various  pursuits  or  lines  of  business 

"  Urejr*  v.  Mitchell,  166  Fed.  725,  92  re  Driver  <D.  0.)  252  Fed.  950.  42  Am. 

C.  C.  A.  415,  20  U  R.  A.  (N.  S.)  14$,  21  Bankr.  Hep.  108.** 
Am.  Raiikr.  Rep.  859.  ■«  In  re  Johnson,  149  Fed.  NG4.  18  Am. 

«A    po-cnlled   "retired''   fanner,   who  Bankr.  Rep.  74. 
Incurred    considerable    indebtedness    in  "•  In  re  Leland,  185  Fed.  S30.  25  Am. 

purely    commercial   ventures,    is    not    a  Bnnkr.  Rep.  209 :   In  re  Miitson,  123  Fed, 

person  engaged  chiefly  in  fnriidug,  so  n*  7411.  10  Am.  Bankr.  Rep.  473.    And  see 

to   he   exempt    from   Involuntary    bank-  In  re  Hoy,  137  Fed.  175.  14  Am.  Bankr. 

ruptcy,  though  at  times  be  assisted  his  Rep.  048. 

■on.  to  whom  he  had  rented  his  farm.   In  »•  \A "id hern  v.  Drake.  120  Fed.  403.  50 

C.  C.  A.  043.  9  Am.  Bankr.  Rep.  095. 
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which  he  may  be  carrying  on.8*  But  the  general  rule  emerges  that  a 
person's  chief  occupation  is  that  which  is  of  principal  concern  and  im- 
portance to  him,  which  is  his  permanent  pursuit  and  not  merely  transi- 
tory, and  upon  which  he  mainly  depends  for  his  living  and  support,  and 
if  this  main  occupation  is  some  form  of  agriculture,  he  is  exempt  from 
the  bankruptcy  law,  though  he  may  devote  some  minor  part  of  his  time 
and  energy  to  side  lines  or  incidental  pursuits,  and  thereby  supplement 
his  income.**  Thus,  one  who  resides  with  his  family  on  a  farm  and  cul- 
tivates it,  and  derives  his  main  support  from  it,  is  a  farmer,  though  he 
is  also  the  publisher  of  a  weekly  newspaper  and  the  proprietor  of  pat- 
ent medicines,"1  or  the  owner  of  a  small  store,  from  which  he  derives 
a  profit,  but  very  small  in  comparison  with  the  income  from  his  farm.** 
But  one  having  regular  clerical  employment  in  a  city,  but  whose  home 
is  upon  a  farm,  where  he  spends  his  Sundays  and  one  night  in  each  week, 
the  management  of  which  is,  in  his  absence,  in  the  hands  of  men  hired 
by  him  for  the  purpose,  is  not  a  farmer.** 

§  107.  Second  Bankruptcy. — There  is  nothing  in  the  bankruptcy 
act  which  prevents  a  person  who  has  received  his  discharge  as  a  bank- 
rupt from  applying  a  second  time  for  the  benefits  of  the  law,  if  he  has 


s»  American  Agricultural  Chemical 
Co.  v.  Brinkley,  191  Fed.  411,  114  C.  C. 
A.  373,  Aan.  Cas.  191oC,  100,  27  Am. 
Bankr.  Rep.  438.  Where  an  alleged 
bankrupt  is  engaged  in  several  occupa- 
tions at  the  same  time,  what  constitutes 
his  principal  occupation  Is  to  be  deter- 
mined from  all  the  circumstances  of  the 
particular  case.  Harris  v.  Tapp  (D.  C.) 
235  Fed.  918,  37  Am.  Bankr.  Rep.  564.  A 
man  who  regularly  follows  two  occupa- 
tions is  not,  at  the  time  of  the  commission 
of  an  act  of  bankruptcy,  chiefly  engaged 
In  one  of  them  merely  because  at  that 
time  he  is  giving  his  principal  attention 
to  It  rather  than  to  his  other  pursuit, 
In  re  Disney  (D.  C.)  219  Fed.  294,  33  Am. 
Bankr.  Rep.  656.  In  determining  wheth- 
er an  alleged  bankrupt  is  chiefly  engaged 
in  farming,  all  his  activities  are  to  be 
taken  into  consideration,  the  relative 
amount  of  time  devofed  to  each,  and 
the  comparative  amount  of  revenue  re- 
ceived and  indebtedness  incurred  In 
each.  And  an  alleged  bankrupt  who,  al- 
though conducting  a  large  farm,  also 
built  and  operated  a  packing  house, 
creamery,  and  poultry  yards,  buying  live 
stock  and  poultry,  and  who  contracted 
the  larger  part  of  his  Indebtedness  In 
connection    with  business    other    than 


farming,  is  not  chiefly  engaged  In  farm- 
lug.  In  re  Brown,  253  Fed.  357,  165  G. 
(1  A.  139,  42  Am.  Bankr.  Hep.  452.  One 
who  cultivates  about  two  acres  of  land 
and  has  a  few  farming  implements,  but 
who  has  various  outside  pursuits,  cannot 
be  said  to  be  "chiefly  engaged"  In  farm- 
ing.   In  re  Spengler  (D.  C.)  238  Fed.  862, 

39  Am.  Bankr.  Rep.  64.  In  determining 
the  question  of  a  person's  chief  or  prin- 
cipal occupation,  all  his  pursuits  most  be 
considered  as  a  whole,  although  as  to 
some  of  them  he  Is  In  partnership  with 
other  persons.  American  Agricultural 
Chemical  Co.  v.  Brinkley,  194  Fed.  411. 
114  C.  C.  A.  373.  Ann.  Cas.  1S15C,  100, 
27  Am.  Bankr.  Rep.  438. 

••  In  re  Mackey,  110  Fed.  355,  6 
Am.  Bankr.  Rep.  577;  Virginia-Carolina 
Chemical  Co.  v.  Shelhorse,  228  Fed.  493. 
143  C.  C.  A.  75,  35  Am.  Bankr.  Rep.  720; 
In  re  Terry  (D.  C.)  208  Fed.  162,  30  Am. 
Bankr.  Rep.  631. 

"'McCue  v.  Tunstead,  65  CaL  506,  4 
Pac,  510. 

» a  Rise  v.  Bordner,  140  Fed.  566,  IB 
Am.  Bankr.  Rep.  297. 

•*  Johnson  v,  London  Guaranty  &  Ac- 
cident Co.,  115  Mich.  91,  72  N.  W.  1U6, 

40  L.  R,  A.  440,  69  Am.  St  Rep.  549. 
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contracted  new  debts  which  he  is  unable  to  pay,  except  the  provision 
added  by  the  amendment  of  1903,  which  forbids  the  granting  of  a  dis- 
charge if  the  bankrupt  has,  in  voluntary  proceedings,  been  granted  a 
discharge  within  six  years."  This  provision,  it  is  held,  is  not  retroac- 
'tive  as  applied  to  cases  where  the  first  proceedings  were  had  prior  to 
its  enactment,  as  it  creates  no  new  offense  and  imposes  no  new  penalty, 
but  only  fixes  new  conditions  of  discharge  in  the  case  of  petitions  filed 
after  its  passage.*8  But  it  is  to  be  noted  that  it  applies  only  to  cases 
where  the  first  proceedings  were  voluntary,  and  to  cases  where  a  dis- 
charge was  granted,  not  where  a  discharge  was  refused  or  never  applied 
for.  It  was  held  under  the  act  of  1867  (and  the  same  rule  now  applies) 
that  a  bankrupt  who  has  not  been  discharged,  or  to  whom  a  discharge 
has  been  refused,  and  who  has  contracted  new  debts  sufficient  in  amount 
to  give  the  court  jurisdiction,  may  file  a  second  petition  in  bankruptcy; 
but  a  discharge  under  such  new  petition  would  apply  only  to  new  debts 
and  to  such  old  debts  as  had  been  proved  anew.**  The  denial  of  a  bank- 
rupt's application  for  discharge  renders  the  issue  as  to  his  right  to  a 
discharge  res  judicata  as  to  debts  which  were  provable  in  that  proceed- 
ing, and  it  is  held  that  his  failure  to  apply  for  a  discharge  has  the  same 
effect.87  Hence  where,  in  a  subsequent  voluntary  proceeding,  the  bank- 
rupt schedules  the  same  debts  and  the  same  assets,  the  second  proceed- 
ing is  a  manifest  attempt  to  evade  the  effect  of  the  former,  and  should 
be  dismissed,  or  the  bankrupt  should  be  restrained  by  the  court  from 
prosecuting  a  second  application  for  a  discharge.  But  where  a  con- 
siderable time  has  elapsed,  and  new  debts  are  also  scheduled,  the  bank- 
rupt has  the  right  to  maintain  the  proceeding  as  to  those,  and  an  order 
granting  a  stay  should  be  limited  accordingly.** 

»«  Act  Cong.  February  5,  1903,  c.  487,  "  In  re  Pulllan,  171  Fed.  S8S,  22  Am. 

I  4;  32  Stat.  797.  Bankr.  Hep.  513. 

« la  re  Carleton,  131  Fed.  146, 12  Am.  •»  In  re  Kuffler,  1B1  Fed.  12,  80  0.  O. 

Bankr.  Hep.  475.  A.  508,  18  Am.  Bankr.  Rep.  16;    In  re 

«  In  re  Drl&ko,  2  Low.  430,  13  N.  B.  Pulllan,  171  Fed.  593,  22  Am.   Bankr. 

R.  112,  Fed.  Cas.  No.  4090,  affirmed  14  Rep.  513. 
N.  B.  R.  651,  Fed.  Cas.  No.  4086;    Fish- 
er t.  Currier,  7  Mete.  (Mass.)  424. 
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10M.  Jurisdiction  In  Partnership  Cusps. 

108.  Same;  Minority  or  Insanity  of  One  Partner. 

110.  Proceedings  In  Partnership  Canes. 

111.  What  Constitutes  Partnership. 

112.  Secret  and  Presumptive  Partners. 

113.  Acts  of  Bankruptcy  by  Partners. 

114.  Same;   Insolvency   of  Firm  and  of  Partners. 
US.  Involuntary  Proceedings  Against  Firm. 

116.  Effect  of  Dissolution  of  Firm. 

117.  Dissolution  of  Firm  by  Death  of  Partner. 

115.  Bankruptcy  of  Firm  Without  Adjudication  of  Any  Partner. 

119.  Voluntary  Petition  by  One  or  More  Partners. 

120.  Individual   Bankruptcy   of  One  or  More  Partners. 

121.  Effect  of  Adjudication  of  One  or  More  Partners. 

122.  Continuing  or  Liquidating  Partner. 

123.  Distribution  of  Estate. 

124.  Ma  running  Assets. 

125.  Partnership  Assets. 

126.  Individual  Assets. 

127.  Partnership  Debts  and  Claims. 

128.  Separate  Debts  of  Partners. 

120.    Joint  and  Several  Liability;  Double  Proof. 

130.  Claims  of  Partners  Inter  Sese  and  Against  the  Finn. 

131.  Discharge  of  Partners. 

§  108.  Jurisdiction  in  Partnership  Cases. — The  jurisdiction  of  the  . 
courts  of  bankruptcy  over  partnerships  is  founded  upon  the  following 
provisions  of  the  bankruptcy  act:  Those  courts  are  invested  with  ju- 
risdiction to  "adjudge  persons  bankrupt  who  have  had  their  principal 
place  of  business,  resided,  or  had  their  domicile  within  their  respective 
territorial  jurisdictions  for  the  preceding  six  months  or  the  greater  por- 
tion thereof."  (Section  2,  clause  1.)  The  word  "persons,"  as  used  in 
the  act,  shall  include  partnerships.  (Section  1,  clause  19.)  "A  partner- 
ship, during  the  continuation  of  the  partnership  business,  or  after  its 
dissolution  and  before  the  final  settlement  thereof,  may  be  adjudged  a 
bankrupt.  The  court  of  bankruptcy  which  has  jurisdiction  of  one  of 
the  partners  may  have  jurisdiction  of  all  the  partners  and  of  the  ad- 
ministration of  the  partnership  and  individual  property."  (Section  5, 
clauses  "a"  and  "c")  It  will  be  observed  that  this  act,  unlike  previous 
bankruptcy  statutes,  treats  a  partnership  as  a  legal  entity,  which  may 
be  adjudged  a  bankrupt,  separately  from  the  individuals  composing  it, 
as  though  it  were  an  independent  legal  person.1    But  it  must  be  shown 
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that  a  partnership  exists  in  fact,  and  who  are  the  members  of  it,  before 
the  court  can  act  intelligently  upon  a  petition  against  it,  and  an  adjudi- 
cation will  be  denied  until  these  matters  are  before  the  court.* 

It  will  also  be  perceived  from  the  provisions  quoted  that  the  ju- 
risdiction of  the  court  of  bankruptcy  over  a  firm  may  be  based  either 
upon  the  residence  or  domicile  of  one  or  more  of  the  partners  within 
the  district,  or  upon  the  fact  that  the  principal  place  of  business' of  the 
firm  is  within  the  district,  without  regard  to  the  domicile  of  the  mem- 
bers of  the  firm.  Hence,  if  one  of  the  partners  has  been  a  resident  of 
the  district  for  the  required  length  of  time,  he  may  there  file  a  petition 
for  the  adjudication  of  the  firm,  notwithstanding  the  fact  that  the  busi- 
ness of  the  firm  is  carried  on  in  another  district  or  state,  or  that  the 
other  partners  reside  elsewhere,  although,  in  such  a  case,  the  other  mem- 
bers of  the  firm  must  be  given  an  opportunity  to  join  in  the  petition 
or  to  oppose  it.*  The  same  rule  applies  to  a  petition  by  creditors  against 
the  firm.  And  a  bankruptcy  court  which  has  jurisdiction  over  one  of 
the  partners  may  take  jurisdiction  over  the  firm,  without  reference  to 
the  question  whether  the  firm  is  six  months  old,  or  three  months  old  ' 
(so  as  to  have  had  a  "principal  place  of  business"  for  the  "preceding  six 
months  or  the  greater  portion  thereof"),  and  without  any  specific  al- 
legation as  to  its  principal  place  of  business.4  But  if  the  petition  is 
distinctly  based  on  the  ground  of  residence  or  domicile,  it  will  be  dis- 
missed where  it  is  shown  that  none- of  the  members  of  the  firm  had  his 
domicile  or   resided   within   the   district   long  enough   to   support   the 

firocery  &  Meat  Market,  MftFecI.  4112,  21 
Am.  Bankr.  Rep.  025:  Id  re  L.  Stela  & 
Co.,  127  Fed.  547.  62  C.  C.  A.  272,  11 
Am.  Bankr.  Hep.  536.  In  the  case  fast 
cited,  it  was  said:  "The  present  bank- 
ruptcy act  recognizes  the  equitable  rule 
that  partnership  property  is  primarily  a 
fund  for  the  payment  of  popart ucrshlp 
rtclitst,  anil  that  the  Interest  of  a  copart- 
ner la  subject  to  that  special  eijufty,  and 
attaches  only  to  the  surplus  remaining 
fifler  the  payment  of  the  copartnership 
debts.  It  treats  a  copartnership  as  a 
leiml  entity,  irrespective  of  the  status  or 
separate  rights  of  the  individual  copart- 
ners, it  deals  with  the  copartnership  as 
a  person  for  the  purj>ose  of  subjecting 
tlie  partnership  property  to  the  satisfac- 
tion of  copartnership  liabiltfes.  In  this 
resjiect,  the  present  act  Is  a  marked  de- 
parture from  the  previous  bankruptcy 
actfi.  And  si j  it  has  been  held  thai  a  co- 
partnership may  be  adjudged  a  bank- 
rupt after  death  of  one  latrtner,  upon  an 


act  of  bankruptcy  committed  by  the  sur- 
viving partner,  and  that  the  adjudication 
of  bankruptcy  of  a  copartnership  doea 
Dot  necessarily  draw  into  the  proceed- 
ings the  estate  of  every  individual  mem- 
ber.'' But  see  H.  B.  Still's  Sons  v.  Amer- 
ican Nut.  Bank.  209  Fed.  740,  126  C  C. 
A.  473,  31  Am.  Bankr.  Rep.  ;t20;  hold- 
ing that  a  partnership,  in  bankruptcy,  is 
not  an  entity  separate  and  distinct  from 
Its  partners,  hut  Is  a  natural  person 
within  the  meaning  of  4  4b  of  the  Bank- 
ruptcy Act. 

*  In  re  .McLaren.  125  Fed.  S35,  11  Am. 
Bankr.  Hep.  141. 

»  In  re  Fenn,  5  Ben.  m,  5  N.  B.  R.  30. 
Fed.  Can.  No.  10,027:  Kx  parte  Hall.  5 
J-aw  Rep.  2fl».  Fed.  ('as.  No.  5,919: 
Wbitson  v.  Farlttr  Bank,  105  Mo.  App. 
U05.  80  S.  W.  327.  And  see  In  re  J.  &  H. 
Kchwara,  204  Fed.  326.  :»  Am.  Bankr. 
R»p.  344. 

•  In  re  Mitchell,  210  Fed.  600.  135  C. 
C    A.  302,  3.1  Am.  Bankr.  Rep.  463. 
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jurisdiction  of  the  court.8  On  the  other  hand,  if  the  principal  place  of 
business  of  a  partnership  has  been  within  a  given  district  for  the  req- 
uisite length  of  time,  the  court  of  bankruptcy  of  that  district  will  have 
jurisdiction  of  a  voluntary  or  involuntary  petition  against  the  partner- 
ship, irrespective  of  the  fact  that  some  of  the  partners  may  be  nonresi- 
dents." And  where  a  partnership  has  had  its  only  place  of  business 
within  a  given  judicial  district  for  a  period  of  more  than  three  months 
before  the  filing  of  a  petition  in  bankruptcy  against  it  in  such  district, 
the  court  therein  will  have  jurisdiction  of  the  petition,  although,  during 
a  part  of  that  time,  the  only  business  carried  on  was  in  the  way  of 
winding  up  the  affairs  of  the  firm  by  two  of  the  partners,  the  others 
having  retired.' 

In  the  case  of  two  or  more  petitions  being  filed  against  the  same 
partnership  in  different  courts,  each  having  jurisdiction  over  the  case, 
it  is  provided  that  "the  petition  first  filed  shall  be  first  heard,  and  may 
be  amended  by  the  insertion  of  an  allegation,  of  an  earlier  act  of  bank- 
ruptcy than  that  first  alleged,  if  such  earlier  act  is  charged  in  either 
of  the  other  petitions;  and  in  either  case  the  proceedings  upon  the 
other  petition  may  be  stayed  until  an  adjudication  is  made  upon  the 
petition  first  heard,  and  the  court  which  makes  the  first  adjudication  of 
bankruptcy  shall  retain  jurisdiction  over  all  proceedings  therein  until 
the  same  shall  be  closed.  In  case  two  or  more  petitions  shall  be  filed 
in  different  districts  by  different  members  of  the  same  partnership,  for 
an  adjudication  of  the  bankruptcy  of  said  partnership,  the  court  in  which 
the  petition  is  first  filed,  having  jurisdiction,  shall  take  and  retain  ju* 
risdiction  over  all  proceedings  in  such  bankru(§cy  until  the  same  shall 
be  closed;  and  if  such  petitions  shall  be  filed  in  the  same  district,  ac- 
tion shall  be  first  had  upon  the  one  first  filed.  But  the  court  so  retain- 
ing jurisdiction  shall,  if  satisfied  that  it  is  for  the  greatest  convenience 
of  parties  in  interest  that  another  of  said  courts  should  proceed  with 
the  cases,  order  them  to  be  transferred  to  that  court."  ■  Such  a  case 
of  double  jurisdiction  arises  where  the  partners  are  domiciled  in  diffcr- 


«  In  re  Blair,  9fl  Fed.  76,  3  Am.  Bankr.  In  re  J.  ft  M.  Schwartz,  204  Fed.  326,  30 

Rep.  558.  Am.  Bankr.  Rep.  344. 

«  Cameron  v.  Cnnleo,  9  N.  B.  R.  527,  » In  re  Blair,  90  Fed.  76,  3  Am.  Bankr. 

Fed.  Cas.  No.  2,340 ;    In  re  Flaherty  (D.  Rep.  588. 

C.)  265  Fed.  741,  45  Am.   Bankr.  Rep.  'General  Order  No.  6.     See  supra,  f 

638;  In  re  Gorier  &  Co.  <T>.  C.)  232  Fed".  33.    And  see  Bs  parte  Hall,  5  Law  Rep. 

1016,  37  Am.  Bankr.  Rep.  418.  A  non-  269,  Fed.  Cas.  No.  6,919 ;    In  re  Green- 

resident  partner  may  be  served  by  pub-  field,  42  How.  Pr.  (N.  T.)  469,  6  Ben.  652, 

Heatlou,  but  there  can  be  no  adjudication  Fed.  Cas.  No.  5,772;    In  re  Smith,  1  N. 

against  him  personally  until  he  has  been  B.  R.  214,  Fed.  Cas.  No.  12,983. 
given  a  proper  opportunity  to  answer. 
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ent  districts  and  the  firm  maintains  a  business  establishment  in  each' 
district.  Petitions  being  filed  in  both  districts,  that  court  in  which  the 
petition  is  first  filed  possesses  exclusive  jurisdiction  to  determine  which 
of  the  two  courts  can  proceed  with  the  case  for  the  greater  convenience 
of  the  parties  in  interest.*  It  has  been  held  that  where  the  same  per- 
sons constitute  two  separate  partnerships  engaged  in  business,  similar 
or  dissimilar,  in  different  states,  each  partnership  having  a  distinct  firm 
name,  an  adjudication  of  bankruptcy  in  either  jurisdiction,  on  petition 
of  creditors  of  one  firm  only,  will  apply  to  all  the  debts  and  assets  of 
both  partnerships.10  But  the  adjudication  of  a  firm  in  one  district  does 
not  prevent  a  subsequent  adjudication  in  another  district  of  a  firm  only 
in  part  composed  of  the  same  persons.11 

§  109.  Same;  Minority  or  Insanity  of  One  Partner. — From  the  doc- 
trine that  the  present  statute  treats  a  partnership  as  a  distinct  legal 
entity,  it  follows  that  an  adjudication  of  bankruptcy  may  be  passed 
upon  a  firm,  notwithstanding  the  fact  that  one  of  the  partners  may  be 
a  minor  or  insane.  In  one  of  the  cases  so  holding  it  was  said:  "We 
perceive  no  valid  reason  why  this  manifest  purpose  of  the  bankruptcy 
act  [to  treat  the  partnership  as  a  distinct  entity  apart  from  the  part- 
ners composing  it]  should  not  have  full  effect.  In  the  case  of  a  dece- 
dent, the  proper  probate  court  assumes  charge  of  and  the  disposition 
of  his  estate.  But  even  then  the  partnership  of  which  he  was  a  member 
might,  as  we  think,  be  properly  adjudicated  bankrupt  as  against  the 
survivors,  and  the  partnership  estate  administered  by  the  bankruptcy 
court,  since  the  decedent's  interest  in  the  estate  extends  only  to  the 
surplus  after  the  payment  of  the  partnership  debts.  So  also,  in  respect 
to  a  minor,  neither  he  nor  his  estate  is  responsible  for  debts  contracted 
by  him  during  his  minority.  And  yet  we  perceive  no  objection,  where 
he  is  a  partner  in  a  copartnership,  his  interests  therein  being  subordinate 
to  the  partnership  debts,  to  the  adjudication  of  such  copartnership  as 
a  bankrupt  under  the  provisions  of  the  present  bankruptcy  act.  Con- 
ceding for  the  purpose  of  the  argument — a  question  which  we  do  not 
determine — that  an  insane  person  may  not  be  adjudicated  a  bankrupt, 
nevertheless  we  think  a  copartnership  of  which  he  was  or  is  a  member 
may  be  so  adjudicated,  and  the  firm  property  applied  to  the  payment 
of  the  firm  debts.  There  is  here  no  attempt  to  adjudicate  the  insane  part- 
ner a  bankrupt  individually.    The  proceeding  is  merely  to  subject  part- 

•  la  re  Sterne  &  Levi,  190  Fed.  10,  23 
Am    Bankr.  Rep.  260. 
HBalun  v.  Ferst,  66  On.  646. 
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nership  property  to  the  payment  of  partnership  debts,  and  for  an  adjudi- 
cation of  bankruptcy  against  the  sane  partner."  '*  As  to  minors,  it  may 
be  regarded  as  now  well  settled,  that  a  partnership  in  which  one  mem- 
ber is  a  minor  may  be  adjudged  bankrupt,  as  also  the  adult  members 
of  the  firm,  and  the  partnership  property  and  the  separate  estates  of  such 
adult  partners  may  be  administered  in  bankruptcy,  although  no  adjudi- 
cation can  be  made  against  the  infant  partner  individually." 

§  110.  Proceedings  in  Partnership  Cases. — Under  the  bankruptcy 
act  of  1867,  a  partnership  was  regarded  simply  as  an  aggregation  of 
the  partners,  and  the  bankruptcy  of  the  partners  conditioned  the  bank- 
ruptcy of  the  firm."  But  under  the  present  law,  as  above  stated,  a  part- 
nership is  a  "person"  and  a  distinct  entity  in  law.  It  owns  its  property 
and  owes  its  debts  apart  from  the  individual  property  of  its  members 
and  apart  from  their  individual  debts,  and  it  may  be  adjudged  bankrupt 
upon  its  voluntary  petition,  or  in  involuntary  proceedings  if  it  has  com- 
mitted an  act  of  bankruptcy,  irrespective  of  any  adjudication  of  the 
individual  partners;  and  the  adjudication  of  the  firm  will  subject  the 
separate  estates  of  the  partners,  as  well  as  the  firm  property,  to  ad- 
ministration in  bankruptcy."  Even  though  one  of  the  partners  has 
not  been,  and  could  not  be,  adjudicated  a  bankrupt  individually,  the 
court  of  bankruptcy  has  jurisdiction  to  take  possession  of  his  property 
and  to  administer  the  same  so  far  as  necessary  to  a  settlement  of  the 


'*  In  re  L.  Stein  &  Co.,  127  Fed.  547, 
li2  C.  C.  A.  272,  11  Am.  Bankr.  Rep.  580. 

'a  Jennings  v.  St  annus  (C.  C.  A.)  191 
Fed.  347.  27  Am.  .Bankr.  Rep.  384;  111 
re  Diinnlrain,  or,  Fed.  428,  2  Am.  Bankr. 
Hep.  628. 

«  In  re  Berteushaw,  157  Fed.  SOU,  85 
0.  C.  A.  61,  19  Am.  Haukr.  Hop.  377. 

i*  Fidelity  Trust  Co.  v.  Haskell.  195 
Fed.  865.  115  C.  0.  A.  527.  28  Am.  Bankr. 
itep.  4  ;  In  re  Meyer,  9S  Fed.  970.  39  C. 
P.  A.  368,  8  Am.  Bankr.  Itep.  559;  In  re 
Bertenshaw,  157  Fed.  .IBS,  85  O.  C.  A.  61, 
19  Am.  Bankr.  Itep.  577 ;  Mills  v.  Fisher, 
159  Fed.  HOT.  87  R.  C.  A.  77.  20  Am. 
Bankr.  Hep.  237;  New  Orleans  Arid  & 
FerTtlbter  Co.  v.  (Jnillory  &  Co.,  117  La. 
S2I.  42  South.  ;S29:  Laeey  v.  Cowan.  162 
Ala.  540,  50  South.  281:  In  re  Samuels, 
■1\T>  Fed.  845.  132  C.  P,  A.  187;  Abbott  V. 
Anderson.  265  111.  285,  100  N.  E.  782.  L. 
H.  A.  1H15F.  668.  Ann.  Cam.  1916A.  741. 
Where  a  ]>etitlon  fn  voluntary  bankrupt- 
cy Is  presented  both  in  the  name  of  a 
partnership  and  in  the  mimes  of  the 
Individual  partners,  and  Is  accompanied 


liy  schedules  setting  forth  the  dehts  and 
assets  of  the  firm  and  alao  of  the  part- 
ners, and  thereupon  the  petitioners  are 
adjudged  bankrupts  ns  prayed,  It  is  not 
necessary  that  each  partner  should  also 
tile  an  individual  petition,  In  order  to  be 
relieved  from  his  individual  debts,  but 
the  court  of  bankruptcy  may  administer 
upon  the  separate  estates  of  the  partners 
us  well  as  upon  the  estate  of  the  firm  in 
a  single  proceeding,  and  may  grant  to 
the  partners  a  discharge  from  both  sep- 
arate and  joint  debts.  In  re  Gay,  98  Fed. 
870.  3  Am.  Bankr.  Rep.  529.  Where  a 
voiratary  petition  in  bankruptcy  by  part- 
ners prays  that  •'the  petitioners"  may  be 
adjudged  bankrupts,  instead  of  "the 
said  firm,"  but  otherwise  follows  the 
official  form  for  a  partnership  petition, 
describing  the  lietitioners  as  the  members 
of  the  arm,  and  the  schedules  show  that 
all  their  debts  are  firm  debts,  and  the 
order  of  adjudication  corresponds  with 
the  petition,  the  defect  of  form  in  the 
petition  and  adjudication  is  not  material 
on  opposition  to  the  application,  for,  din- 
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partnership  estate."  And  further,  that  provision  of  the  act  (section 
5h)  which  relates  to  the  right  of  an  unadjudicated  partner  to  wind  up 
the  partnership  business, does  not  apply  to  a  case  where  the  partnership 
itself  has  been  adjudged  bankrupt.  It  only  applies  to  cases  where  some 
of  the  partners,  but  not  all,  have  been  adjudged,  and  not  the  firm  as 
such.  Consequently,  at  least  in  cases  where  the  act  of  bankruptcy  on 
which  the  adjudication  was  made  involved  the  insolvency  of  the  part- 
nership (including  the  insolvency  of  all  its  members)  though  the  ad- 
judication is  against  the  partnership  only,  or  against  the  partnership  and 
some  of  its  members,  but  not  all,  yet  the  estates  of  all  the  members  are 
drawn  into  the  proceedings  for  administration  in  bankruptcy.11 

Proceedings  in  the  bankruptcy  of  a  partnership  do  not  differ  from 
those  proper  to  be  had  upon  the  adjudication  of  an  individual,  except 
in  a  very  few  particulars  specified  in  the  statute.  It  is  directed  that 
"the  creditors  of  the  partnership  shall  appoint  the  trustee;  in  other  re- 
spects, so  far  as  possible,  the  estate  shall  be  administered  as  herein  pro- 
vided for  other  estates."  "  The  creditors  here  meant  are  those  to  whom 
the  firm,  as  a  firm,  is  indebted.  A  person  holding  a  claim  against  one 
of  the  individual  partners  may  be,  in  a  sense,  a  creditor  of  the  firm,  in 
view  of  the  fact  that  he  may  have  an  ultimate  right  to  come  upon  the 
assets  of  the  firm,  but  he  is  not  accreditor  of  the  partnership"  in  the 
sense  of  the  statute,  and  therefore  has  no  right  to  vote  in  the  choice  of 
a  trustee.'*  It  is  also  provided  that  "the  trustee  shall  keep  separate 
accounts  of  the  partnership  property  and  of  the  property  belonging  to 
the  individual  partners,"  and  "the  expenses  shall  be  paid  from  the  part- 
nership property  and  the  individual  property  in  such  proportions  as 
the  court  shall  determine."  *°  Under  the  act  of  1867,  there  was  no  pro- 
vision similar  to  this,  but  it  was  there  directed  that  the  "net  proceeds" 
of  the  partnership  property  should  go  to  the  firm  creditors,  and  the  net 
proceeds  of  separate  property  to  individual  creditors;  and  it  was  held 
that  the  costs  of  the  proceeding  must  be  apportioned  pro  rata  between 
the  partnership  and  separate  estates.*1 

charge,  but  may  be  amended  nunc  pro  iifflrmiiig  180  Fed.  481,  108  C.  C.  A.  451), 

nine.     Id  re  Meyers,  97  Fed.  757.  3  Am.  28  Am.  Bankr.  Rep.  555;   Menke  v.  Sund- 

Bankr.  Ben.  260.  ennuii,  180   Fed.  4S6,  108  C.  C.   A.  464. 

>•  Ulrica*  v.  Barnes,  140  Fed.  849,  72  >«  Bankruptcy  Act  1808,  f  5b. 

C.  C.  A.  HJ1,  5  I*.  R.  A.  (N.  S.)  654.  15'  '«h\  re  Phelps,  1  N.  B.  B.  525.  Fed. 

Am.  Bnufcr.  Rep.  566;    In  re  Samuel*  &  Cob.   No.   11,071;    In   re   SchelfTer,   2  N. 

I*si>er.  207  Fed.  105,  30  Am.  Bankr.  Rep.  B.   It.  501,   Fed.  Cas.  No.   12.445 ;    In  re 

2ftt :   In  re  R.  F.  Duke  &  Son,  109  Fed.  Houth  Boston  Iron  Co.,  4  Cliff.  .143,  Fed. 

100.  29  Am.  Bunkr.  Rep.  93.  Cns.  No.  13.183. 

"  Francis  v.  McNeal.  228  1'.  S.  695,  33  -'•  Bankruptcy  Act  1898,  g  5e. 

Sup.  Ct.  701,  57  L.  Ed.  1029,  L.  B.  A.  =i  In  re  Bliimer,  12  Fed.  489;    In  re 

1915E,  700,  30  Am.   Bankr.   Rep.  244:  Smith,  13  N'.  B.  R.  500,  Fed.  Cas.  No. 


,v  Google 


g    HI  LAW   OF   BANKRUPTCT  254 

§  111.  What  Constitutes  Partnership.— The  fifth  section  of  the 
bankruptcy  act,  relating  to  "partners,"  does  not  apply  to  limited  part- 
nerships, unless  the  members  of  such  a  partnership  remain  individually 
liable  for  the  debts  of  the  firm;  for  the  first  section  declares  that  the 
term  "corporation"  (as  to  which  there  are  special  provisions)  "shall 
include  limited  or  other  partnership  associations  organized  under  laws 
making  the  capital  subscribed  alone  responsible  for  the  debts  of  the 
association."  If,  however,  persons  who  attempt  to  organize  a  limited 
partnership  fail  in  law  to  accomplish  that  result,  for  lack  of  compliance 
with  the  statutory  provisions  governing  such  associations,  then  they 
may  be  put  into  bankruptcy  as  general  partners."  And  for  a  similar 
reason,  where  persons  associate  themselves  together,  intending  to  form 
a  corporation,  or  assuming  to  be  a  corporation  and  using  a  corporate 
name,  but  without  authority  of  law,  they  are  individually  liable  as  part- 
ners for  the  debts  of  the  association,  and  a  creditor  who  has  dealt  with 
them  as  a  corporation  is  not  thereby  estopped  from  setting  up  his  claim 
against  them  individually  in  bankruptcy.**  But  the  directors  or  stock- 
holders of  a  corporation,  who  have  made  themselves  personally  liable 
for  its  debts,  by  failure  to  obey  the  laws  governing  corporations  of  that 
class,  are  not  subject  to  be  proceeded  against  in  bankruptcy  as  part- 
ners." 

To  warrant  an  adjudication  of  bankruptcy  against  an  alleged  part- 
nership, or  against  an  individual  as  a  member  of  a  partnership,  the  ex- 
istence of  a  partnership  in  fact  must  be  shown,  and  the  burden  of  proof 
on  this  issue  rests  upon  the  petitioning  creditors.2'  A  mere  "holding 
out,"  by  which  one  may  have  become  liable  to  some  creditors  on  the 
principle  of  estoppel,  is  not  sufficient;  "otherwise  a  bankrupt  might  be- 
come liable  to  some  creditors  and  not  liable  to  others,  and  the  proceed- 
ings in  bankruptcy  might  be  good  as  to  some  and  void  as  to  others. 
Partnership  in  fact  must  be  actually  proven  in  order  to  sustain  an  adju- 
dication."" But  whether  a  partnership  exists  as  between  the  parties 
themselves  depends  on  their  intention,  and  that  intention  must  be  as- 

12,987 ;    Tn  re  Ingalis,  5  Law  Rep.  401,  «  Buffalo   Milling   Co.   v.    Lewlsburg 

Fed.  Cas.  No.  7,032.    And  see  In  re  Gay,  Dairy  Co.,  159  Fed.  319,  20  Am.  Bankr. 

98  Fed.  870,  3  Am.  llnnkr.  Hep.  529.  Rep.  279;  Jones  v.  Burnham,  Williams  & 

"  In  re  Merrill,  12  Blatebf.  221,  13  N.  *  Co.,  138  Fed.  986,  71  C.  a  .A.  240,  15 

B.  H.  91,  Fed.  Caa.  No.  9,407.  Am.  Bankr.  Rep.  85 ;   In  re  Beckwltb  & 

«  Manson  v.  Williams,  153  Fed.  525,  Co.  130  Fed.  475, 12  Am.  Bankr.  Rep.  453. 

82  C.  C.  A.  475,  18  Am.  Bankr.  Rep.  674 ;  '«  In  re  Beckwith  &  Co.,  130  Fed.  475, 

In  re  Hudson  Clothing  Co.,  148  Fed.  305,  12  Am.  Bankr.  Rep.  453;  In  re  Hudson 

17  Am.  Bankr.  Rep.  826 ;  In  re  Menden-  Clotblng  Co.,  148  Fed.  305, 17  Am.  Bankr. 

hall,  9  N.  B.  R.  497,  Fed.  Can.  No.  9,425.  Rep,  823. 

"  James  v.  Atlantic  Delaine  Co.,  11 
N.  B.  R.  390,  Fed.  Cas.  No.  7,179. 
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certained  from  the  whole  evidence  and  the  circumstances  in  the  case.*' 
"The  existence  of  a  partnership  may  be  deduced  from  facts  and  circum- 
stances, and  does  not  have  to  be  established  by  proof  of  an  express 
agreement,  either  oral  or  written.  Where  two  or  more  parties  are  en- 
gaged in  a  joint  business  enterprise,  to  which  they  contribute  their 
capital,  skill,  or  labor,  upon  an  understanding,  tacit  or  otherwise,  that 
diey  will  share  in  common  the  profits  accruing  therefrom,  they  are 
partners  in  fact  and  in  law,  both  between  themselves  and  as  to  credi- 
tors." ** 

When  an  issue  is  raised  as  to  the  persons  who  constitute  a  bankrupt 
partnership,  the  court  of  bankruptcy  has  power  and  jurisdiction  to  deter- 
mine it.**  A  person  who  is  not  .actually  a  member  of  the  firm  cannot 
properly  be  adjudged  bankrupt  in  proceedings  by  or  against  the  firm.** 
But  the  proceedings  will  not  be  rendered  invalid  as  to  the  actual  part- 
ners by  the  inclusion  of  persons  who  are  not  partners ;  but  on  the  ap- 
plication of  a  person  thus  wrongfully  included,  the  proceedings  may  be 
vacated  so  far  as  they  relate  to  him,*1  unless,  perhaps,  in  cases  where 
there  has  been  a  slothful  acquiescence  in  the  proceedings  for  such  a 
length  of  time  that  rights  and  interests  of  third  persons  have  grown  up 
under  the  adjudication  and  been  adapted  to  it.**  For  the  purposes  of 
an  adjudication  in  bankruptcy,  participation  in  the  profits  of  a  business 
is  presumptive  or  primary  proof  that  the  participator  is  a  partner  in 
such  business,  and  in  the  absence  of  other  proof,  is  sufficient  evidence 
thereof;  but  such  presumption  may  be  overcome  by  showing  that  such 
profits  were  received  by  the  party  simply  as  wages  for  services  per- 
formed, or  interest  for  money  loaned  to  the  persons  carrying  on  the 
business.81  In  an  action  by  the  trustee  in  bankruptcy  of  a  partnership, 
the  issue  being  as  to  whether  all  the  persons  composing  the  firm  were 
included  in  the  adjudication  of  bankruptcy,  the  trustee  is  not  bound 
or  concluded  by  the  record  of  a  prior  judgment  wherein  the  persons 

"In  re  Birth,  189  Fed.  926,  26  Am.  224  Fed.  104,  139  C.  C.  A.  660.     Under 

Bunkr.  Rep.  666.  Civ.  Code  S.  Dak.  f  1723,  which  provides 

"  In  re  Beckwlth  &  Co.,  130  Fed.  475,  that  a  partnership  1b  the  association  of 

12  Am.  Bankr.  Rep.  453.  two  or  more  persona  for  the  purpose  of 

"  In  re  Griffith,  18  N.  B.  B,  510,  Fed.  carrying  on  business  together  and  dMd- 

Cas.  No.  5,620.  lug  its  profits  between  them,  u  business 

**  In  re  Berryman,  2  Husk.  293,  Fed.  conducted  in  the  name  of  a  bankrupt  and 

Cas.  No.  1,360.  his  brother  as  partners,  was  not  a  part- 

11  Hanson   v.  Paige;  3  Gray  (Mass.)  nershlp  business,  but  the  individual  busi- 

239-  ness  of  the  bankrupt,  where  his  brother 

11  In  re  Griffith,  18  N.  B.  R.  510,  Fed.  had  no  capital  invested  and  worked  for 

Gas.  No.  5,820;   In  re  Gilbert,  Fed.  Cas.  a  salary,  and  there  was  sy  agreement 

No.  5,411.  between  them  that  he  should  snare  in 

*»  In  re  Francis,  2  Sawy.  2S0,  7  N.  B.  either  profits  or  losses.     In  re  Gibson, 

R.  359,  Fed.  Cas.  No.  5,031 ;  In  «!  Kobre,  101  Fed.  065,  27  Am.  Bankr.  Rep.  40L 
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composing  the  firm  were  ascertained  and  determined,  although  he,  in 
his  private  capacity,  was  a  party  to  that  judgment.84 

The  bankruptcy  law  is  applicable  not  only  to  general  partnerships, 
and  to  the  rare  instances  of  "universal  partnerships,"*8  but  also  to  the 
case  of  what  is  sometimes  called  a  "special"  partnership,  that  is,  a  part- 
nership formed  for  the  single  purpose  of  prosecuting  some  special  ad- 
venture or  enterprise.**  But  where  two  firms  shared  in  a  certain  ven- 
ture, and  kept  an  account  in  a  bank  in  the  name  of  one  firm  with  the 
addition  of  the  word  "Co.,"  and  so  signed  the  checks,  it  was  held  that 
these  checks  did  not  establish  a  copartnership  between  the  two  firms, 
and  that  a  holder  of  a  check  so  signed  could  not  file  a  petition  in  bank- 
ruptcy against  the  members  of  both -firms."  A  judgment  procured 
against  three  persons  as  partners  may  be  proved  against  the  estate  of 
two,  regarding  the  other  as  a  surety,  where  the  third  has  been  held,  in 
the  bankruptcy  proceedings,  not  a  partner.** 

§  112.  Secret  and  Presumptive  Partners. — It  is  not  essential  to  the 
validity  of  an  adjudication  in  bankruptcy  against  a  partnership  that  a 
secret  or  dormant  partner  should  have  been  made  a  party  defendant; 
where  only  the  ostensible  partners  are  served  and  proceeded  against, 
this  will  at  least  bind  the  partnership  property.**  But  a  secret  partner 
may  be  included  in  the  adjudication  under  proper  circumstances.  Thus, 
where  the  petitioning  creditors,  at  the  time  the  indebtedness  was  in- 
curred, knew  that  a  person  was  a  secret  partner  in  a  firm,  and  such 
partner  is  a  guarantor  on  commercial  paper  of  the  firm,  he  may,  although 
solvent,  and  having  personally  committed  no  acts  of  bankruptcy,  be 
adjudged  a  bankrupt  on  a  petition  filed  against  him  and  his  partners.40 
There  is,  however,  a  decision  by  a  circuit  court  of  appeals  that  a  bank- 
ruptcy court,  in  proceedings  against  a  partnership,  has  no  jurisdiction 
to  administer  on  the  estate  of  an  alleged  secret  partner  without  declar- 
ing him  a  bankrupt  or  finding  him  to  be  insolvent;  that  neither  under 
the  provision  relating  to  examinations  in  bankruptcy  nor  independently 
of  it,  has  the  bankruptcy  court  any  jurisdiction  of  a  creditors'  petition 
in  proceedings  against  a  firm  to  try  the  question  of  an  alleged  secret 

«  Aljeurtrotl)  v.  Durant,  1  Fed.  849.  Bankr.  Rep.  401 ;   In  re  Harris,  108  Fed. 

™  .See  in  re  Culver.  170  Fed.  430,  23  517;   Metealf  v.  Officer.  5  Dill.  565,  Fed. 

Am.  Rankr.  Itep.  779.  '  Cas.  No.  9.408 :    Iii  re  Kenney,  87  Fed. 

>•>  See  Thrall  v.  Cnunpton.  0  Ben.  21S,  554,  3  Am.  Hauler.  Ken.  353;  In  re  Lane, 

10  N.  B.  It.  201.  Fed.  Cas.  No.  14,008.  2  Low.  383,  10  N.  B.  R.  135,  Fed.  Cas. 

a'  In  re  Warner.  7  K.  B.  It.  47,  Fed.  No.  8,044.     And  see   In  re  Samuels  & 

Cas.  No.  17.*78.  Lesser,  207  Fed.  195.  30  Am.  Bankr.  Rep. 

"  In  re  Kit  ginger,  19  N.  B.  R.  152,  Fed.  203. 
Cas.  No.  7.801. 

•  »In  re  Gibson,  101  Fed.  005,  27  Am. 
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partner's  membership  in  the  firm  against  his  will,  or  to  compel  him  to 
file  schedules  of  assets  and  liabilities;  and  that,  if  no  petition  in  bank- 
ruptcy has  been  filed  against  him  as  an  individual,  and  he  asserts  under 
oath  that  he  is  not  a  partner,  he  cannot  be  summarily  adjudged  such 
on  an  inquiry  before  a  referee  in  bankruptcy  to  which  he  does  not  con- 
sent.*1 At  any  rate,  it  is  necessary,  to  charge  a  person  as  a  silent  part- 
ner in  the  business  of  a  bankrupt,  so  as  to  debar  him  from  the  rights 
of  a  creditor  of  the  estate  where  there  has  been  no  holding  out  as  such, 
an  actual  and  definite  agreement  must  be  proved  binding  on  all  the  par- 
ties thereto.4*  The  trustee  in  bankruptcy  of  a  dormant  partner  is  not 
entitled  to  the  possession  of  the  partnership  effects,  as  against  attaching 
creditors  of  the  partnership."  But  on  the  other  hand,  where  the  adju- 
dication in  bankruptcy  has  been  made  against  the  ostensible  partner, 
his  trustee  cannot  be  kept  out  of  possession  of  property  of  the  firm  by 
one  who  claims  title  under  a  mortgage  given  by  the  secret  partner.*4 

Although  a  person  who  is  not  actually  a  partner  in  a  firm  may  incur 
liabilities  by  holding  himself  out  to  the  world  as  a  partner,  or  permitting 
this  to  be  done,  and  may  so  found  a  claim  against  him  on  the  part  of  those 
who  are  thereby  induced  to  do  business  with  the  firm  and  become  its 
creditors,  this  does  not  render  him  liable  to  be  adjudged  bankrupt  as 
a  partner  in  the  firm.  The  law  applies  only  to  actual  partners,  not  to 
those  who  may  have  incurred  responsibilities  to  particular  creditors  on 
the  principle  of  estoppel."  On  the  other  hand,  where  a  partner  has 
retired  from  the  firm,  but  permits  his  name  to  remain  in  the  style  of 
the  firm  and  to  be  used  for  the  benefit  of  the  other  partners,  he  is  liable 

« In    re  Samuels,    215  Fed.    845,  13a  to  the  liability  of  certain  of  the  respond- 

C.  C.  A.  187,  reversing  In  re  Siiiuuele  enta  to  be  adjudged  bankrupt  with  the 

&  Lesser  (D.  C.)  207  Fed.  195,  30  Am.  rest.    The  court  said  that,  even  If,  by 

Bankr.  Rep.  293.  falling   publicly    to   disclaim   a    printed 

15  In  re  Clark,  111  Fed.  893,  7  Am.  statement  that  they  were  directors  of 
Bankr.  Rep.  96.  This  decision  was  re-  the  bank,  and  by  allowing  their  neigh- 
versed  In  Rush  v.  Lake,  122  Fed.  561,  58  bors  to  believe  that  they  were  In  some 
C.  C.  A.  447,  10  Am.  Bankr.  Rep.  455,  manner  Interested  in  the  bank,  the  re- 
but on  the  evidence  and  not  on  the  prop-  spondents  would  be  estopped  from  deny- 
osltion  of  law  laid  down.  And  see  In  re  Ing  their  liability  to  those  who  trusted 
Kaplan,  234  Fed.  866,  148  C.  C.  A.  464,  37  the  bank  In  reliance  upon  their  sup- 
Am.  Bankr.  Rep.  104.  posed  connection  with  It,  yet  a  resort  to 

"Taleott  v.  Dudley,  5  111.  (4  Scam.)  a    court  of  bankruptcy   would    not   be 

*2T.  proper.     For,   to   declare  such    parties 

♦•  White  t.  Farnnam,  99  Me.  100,  58  bankrupt  would  render  them  liable  not 

Atl.  425,  106  Am.  St.  Rep.  261.  only  to  those  actually  deceived,  but  to 

«'  Moore  v.  Walton,  9  N.  B.  R.  402,  all  who  had  claims  against  the  bank, 

Fed.  Cas  No.  9,779;    In  re  Murray,  13  whether  they  were  deceived  or  not;  and 

Fed.  530.  In  the  case  last  cited,  there  those  who  were  actually  deceived  had 

was  a  petition  in  bankruptcy  against  a  a  perfect  remedy  In  the  state  courts, 

partnership  conducting  the  business  of  And  see,  supra,  |  111, 
private  bankers.     The  question  was  as 
Blk.Bkr.(3d  Ed.)— 17 
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to  a  person  who  takes  notes  of  the  new  firm,  or  gives  it  credit,  in  igno- 
rance of  the  dissolution  and  in  reliance  en  the  name  of  the  retiring  part- 
ner; and  on  the  petition  of  such  creditors  for  an  adjudication  of  bank- 
ruptcy against  the  firm,  the  retiring  partner  will  be  made  bankrupt  with 
the  others.*8  But  "bankruptcy,  like  the  death  of  a  partner,  dissolves 
the  partnership,  and  as  it  is  a  public,  notorious  proceeding,  all  creditors 
are  bound  to  take  notice  of  it,  and  no  further  notice  need  be  given.  The 
publication  of  bankruptcy  or  insolvency  proceedings  is  legal  notice  to 
all  persons,  by  which  they  are  bound."  Consequently,  where  a  mem- 
ber of  a  firm  withdraws  and  subsequently  becomes  insolvent,  and  re- 
ceives his  discharge  in  insolvency  (or  bankruptcy),  a  creditor  of  the  firm 
cannot  maintain  an  action  against  him  on  a  debt  incurred  by  the  firm 
subsequent  to  his  insolvency,  although,  at  the  time  of  his  withdrawal, 
no  notice  was  given  to  the  creditor,  who  was  then  also  a  creditor  of  the 
firm." 

§  113.  Acts  of  Bankruptcy  by  Partners. — In  considering  the  com- 
mission of  acts  of  bankruptcy  on  which  an  involuntary  petition  against 
a  partnership  may  be  founded,  it  is  necessary  to  discriminate  between  the 
acts  of  the  firm  and  the  acts  of  the  partners.  Under  the  bankruptcy 
law,  a  partnership  is  so  far  a  "person"  or  entity  that  it  can  commit  an 
act  of  bankruptcy  and  be  adjudged  bankrupt,  irrespective  of  any  adju- 
dication of  the  individual  partners  as  bankrupts;  and  the  act  of  the  firm 
does  not  necessarily  imply  the  concurrence  of  all  the  partners.  Con- 
sequently, when  an  act  of  bankruptcy  has  been  committed  by  an  insol- 
vent firm,  as  such,  it  may  be  made  bankrupt  on  the  petition  of  its  credi- 
tors, although  some  of  the  partners  have  not  committed,  nor  participated 
in  committing,  any  act  upon  which  they,  as  individuals,  could  be  ad- 
judged bankrupt.  Thus,  where  the  liquidating  partner  makes  a  gen- 
eral assignment  of  the  firm's  property  for  the  benefit  of  its  creditors,  the 
other  partner  making  no  attempt  to  prevent  such  assignment,  it  is  an 
act  of  bankruptcy  upon  which  the  firm  as  such  may  be  adjudged  bank- 
rupt. Moreover,  in  such  a  case,  the  liquidating  partner  may  also  be  ad- 
judged bankrupt,  as  an  individual,  since  the  assignment  tends  to  hinder, 
delay,  and  defraud  his  individual  creditors.  But  no  adjudication  can 
be  made  against  a  partner  who  has  not  committed,  nor  participated  in 
committing,  any  of  the  acts  specified  in  the  statute  as  acts  of  bank- 
ruptcy, although,  if  a  petition  is  filed  against  the  firm,  he  is  within  the 

«  Id  re  Krueger,  2  Dow.  66,  5  N.  B.  R.  **  Eustls  v.  Bolles,  146  Mass.  413,  16 

439.  Fed.  Cas.  No.  7,941.    See  also  Lyon      N.  E.  286,  4  Am.  St.  Rep.  327. 
v.   Johnson,   28   Conn.   1 ;     Dickinson   V. 
Dickinson,  25  Gratt.  (Va.)  321. 
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jurisdiction  of  the  court,  and  is  a  proper  party  to  the  proceedings  and 
entitled  to  the  rights  of  a  party.*'  So  also,  where  a  petition  in  bank- 
ruptcy is  filed  by  one  member  of  a  firm  against  the  firm  and  his  partners, 
it  is  involuntary  in  so  far  as  it  affects  the  non-consenting  partners,  and 
they  cannot,  as  individuals,  be  adjudged  bankrupts,  unless  it  is  alleged 
and  shown  that  they  personally  have  committed  acts  of  bankruptcy 
within  four  months  before  the  petition  was  filed.**  Pursuing  the  distinc- 
tion between  the  acts  of  the  firm  and  of  the  partners  one  step  further,  it 
has  been  held  that  a  conveyance  by  one  partner  of  his  individual  prop- 
erty, although  an  act  of  bankruptcy  as  against  him,  will  not  sustain  a 
proceeding  in  bankruptcy  against  the  firm,  even  though  such  conveyance 
was  made  with  intent  to  hinder,  delay,  or  defraud  firm  creditors,  or 
with  a  view  to  give  a  preference  to  a  firm  creditor.  In  such  case,  the 
proceedings  must  be  against  such  partner  alone,  not  against  the  firm.** 
But  where  the  members  of  a  firm  jointly  owning  real  estate  convey  or 
incumber  the  same,  without  consideration,  in  fraud  of  the  creditors  of 
the  firm,  such  transaction  is  an  act  of  bankruptcy  by  the  firm.61  And 
when  a  firm  is  insolvent,  it  is  an  act  of  bankruptcy  for  a  member  thereof 
to  suffer  the  partnership  property  to  be  taken  on  legal  process,  with 
intent  to  prefer  a  creditor  of  the  firm."  The  taking  of  firm  property, 
when  the  firm  is  insolvent,  to  pay  a  debt  not  a  debt  of  the  firm,  is  an  act 
of  bankruptcy,  although  each  of  the  partners  may  be  liable  therefor.11* 
A  sale  by  one  partner  to  his  copartner  when  the  firm  is  insolvent  and  on 
the  eve  of  bankruptcy  is  presumptively  fraudulent  as  to  firm  creditors, 
the  effect  of  such  transfer  being  to  change  the  order  of  payment  and 
prefer  private  creditors  to  partnership  creditors,  and  the  court  should 
set  it  aside  and  distribute  the  propertyas  firm  property.54  But  the  filing 
of  a  petition  in  bankruptcy  by  one  partner  against  his  copartners  is  not 

"The  foregoing  principles  were  set-  is  Insolvent  and  without  assets,  who  ap- 

tled  In  the  important  case  of  Chemical  piles   bis   whole  separate  estate   to   the 

Nat  Bank  v.  Meyer,  92  Fed.  899,  1  Am.  payment  of  a  creditor  of  the  Arm,  there- 

Bankr.  Rep.  565,  affirmed  on  appeal  in  by  gives  such  creditor  a  preference  over 

Be  Meyer  (G.  G.  A.)  96  Fed.  976,  8  Am.  others  of  the  same  class,  and  commits 

Bankr.  Rep.  659.    Compare  Ex  pnrte  Gal-  an  act  of  bankruptcy  whlcb  may  be  made 

tjraith,  Fed.  Cas.  No.  5,187;  Fisher  v.  the  basis  of  a  petition  against  him  In- 

Currler,  Fed.  Can.  No.  4,818.    See  In  re  dlvidually.    Mills  v.  J.  H.  Fisher  &  Co., 

Kobre     (D.  C.)  224  Fed.  106,  35     Am.  supra. 

Bankr.  Bep.  339.  "Lastrapes   v.  Blanc,  3  Woods,   134, 

«»  In  re  J.  M.  Ceballos  &  Co.,  161  Fed.  Fed.  Cas.  No.  8.100. 

445,  20  Am.  Bankr.  Bep.  459.  <"In  re  Black.  2  Ben.  196,  1  N.  B.  B. 

b«  Hartman  v.  John  Peters  &  Co.,  146  353,  Fed.  Cas.  No.  1.45T. 

Fed.  82,  17  Am.  Bankr.  Bep.  61;  Mills  "*In  re  Matot  16  N.  B.  R,  485,  Fed. 

▼.  J.  H.  Fisher  &  Co.,  159  Fed.  897,  87  C.  Cas.  No.  9,282. 

C.  A.  77,  20  Am.  Bankr.  Bep.  237;  In  re  "h  re  Cook,  3  Blss.  122,  Fed.  Cas. 

Redmond,  9  N.  B.  R.  408,  Fed.  Cas.  No.  No.  3,150;  Collins  v.  Hood,  4  McLean, 

11,632.    But  one  member  of  a  firm  which  186,  Fed.  Cas.  No.  3,015. 


v  Google 


§   113  liAW    OF   BANKRUPTCY  260 

an  act  of  bankruptcy  on  the  part  of  the  firm.**  And  a  written  admission 
by  one  of  the  three  partners  composing  a  firm,  that  the  firm  is  unable  to 
pay  its  debts  and  is  willing  on  that  ground  to  be  adjudged  a  bankrupt, 
is  not  an  act  of  the  partnership,  and  is  therefore  insufficient  to  support 
an  adjudication  against  the  opposition  of  the  other  partners.5* 

It  should  also  be  remarked  that  an  assignment  by  a  partnership 
for  the  benefit  of  its  creditors,  purporting  to  transfer  all  the  property  of 
the  firm,  is  a  "general"  assignment,  such  as  to  constitute  an  act  of  bank- 
ruptcy by 'the  firm  and  on  which  the  firm  may  be  adjudged  bankrupt, 
although,  considered  as  an  assignment  by  the  individual  partners,  it 
would  be  but  partial,  by  reason  of  not  including  their  separate  proper- 
ty.01 So,  a  voluntary  assignment  of  all  the  property  and  assets  of  a  firm 
operating  a  private  bank  constitutes  an  act  of  bankruptcy,  though  done 
by  one  of  the  partners  and  not  participated  in  by  the  other."  And  where 
a  partnership  and  the  individuals  composing  it  make  an  assignment  for 
the  benefit  of  creditors,  the  act  of  bankruptcy  is  committed  by  all." 

§  114.  Same;  Insolvency  of  Firm  and  of  Partners. — Following  out 
the  "entity"  doctrine  of  partnership  under  the  bankruptcy  law,  some  of 
the  courts  have  held  that,  in  so  far  as  insolvency  is  necessary  to  constitute 
an  act  of  bankruptcy  and  to  warrant  an  adjudication,  it  is  enough  to 
allege  and  show  the  insolvency  of  the  firm,  without  inquiry  into  the 
solvency  of  the  individual  partners.*8  But  this  doctrine  is  opposed  to 
the  weight  of  authority.  It  is  more  generally  held  that,  insolvency  be- 
ing a  necessary  element  of  the  particular  act  of  bankruptcy  charged,  the 
firm  cannot  be  adjudged  bankrupt  unless  all  its  members  are  also  shown 
to  be  insolvent,  or  that  it  is  not  enough  to  show  that  the  assets  of  the 
firm,  as  such,  are  insufficient  to  pay  its,  debts,  if  some  or  all  of  the  part- 
ners, residing  within  the  jurisdiction,  are  personally  solvent.*1     In  one 

»e  Id  re  J.  M.  Ceballos  ft  Co.,  161  Fed.  Hep.  577 ;  In  re  Solomon  &  Cartel,  163 

445,  20  Am.  Bankr,  Rep.  459.  Fed.  140,  20  Am.  Bankr.  Rep.  488 ;  In  re 

s*  In  re  Wellesley  (D.  C.)  252  Fed.  854,  Morgan  &  Williams,  184  Fed.  938,  25  Am. 

40  Am.  Bankr.  Rep*.  597,  42  Am.  Bankr.  Bankr.  Rep.  861 ;  Peterson  v.  Peregoy  & 

Rep.  412.  Moore  Co.,  180  Iowa.  325,  163  N.  W.  224. 

■t  In  re  Meyer  (C.  C.  A.)  98  Fed.  976,  «  Vaccnro  v.  Security  Bank,  103  Fed. 

3  Am.  Bankr.  Rep.  559.    And  see  Moss  436,  43  C.  C.  A.  279,  4  Am.  Bankr.  Rep. 

Nat.  Bank  v.  Arend,  146  Fed.  351.  76  C.  474;  Tumlin  v.  Bryan,  165  Fed.  166,  91 

C.  A.  629,  16  Am.  Bankr.  Rep.  807.  0.  C.  A.  200,  21  L.  R.  A.  (N.  S.)  960.  21 

"Ynngbnith  v.  Slipper  (C.  C.  A.)  185  Am.  Bankr.  Rep,  319;  In  re  Perlhefter, 

Fed.  773,  26  Am.  Bankr.  Rep.  265.  177  Fed.  299,  25  Am.  Bankr.  Rep.  576; 

•»  Green  River  Deposit  Bank  v.  Craig,  Washington  Cotton  Co.  v.  Morgan,  192 

110  Fed.  137,  6  Am.  Bnnkr.  Rep.  381.  Fed.  310, 112  C.  C.  A.  568,  27  Am.  Bankr. 

«o  in  re  Everybody's  Grocery  &  Meat  Rep.  638 ;  In  re  Perley  &  Hays,  138  Fed. 

Market,  173  Fed.  492,  21  Am.  Bankr.  927,  16  Am.  Bankr.  Rep.  54;  Davis  v. 

Rep.  925;  In  re  McMurtrey  &  Smith,  142  Stevens,  104  Fed.  235,  4  Am.  Bankr.  Rep. 

Fed.  853,  15  Am.  Bankr.  Rep.  427;  In  re  763;  Francis  v.  McNeal,  186  Fed.  481, 108 

Bertenshaw,  157  Fed.  363, 19  Am.  Bankr.  C.  C.  A.  459,  26  Am.  Bankr.  Rep.  555 ; 
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of  the  cases  so  holding  it  was  said :  "A  partnership  cannot  be  adjudged 
a  bankrupt  in  an  involuntary  proceeding  unless  it  has  committed  an  act 
of  bankruptcy.  If  the  act  charged  be  one  involving  insolvency,  since 
every  partner  is  liable  in  solido  for  all  the  partnership  debts,  the  adjudica- 
tion against  the  partnership  must  be  based  on  allegations  and  proofs  that 
the  assets  of  its  members,  in  excess  of  their  individual  debts,  plus  the 
assets  of  the  partnership,  are  insufficient  to  pay  the  partnership  debts. 
Otherwise  there  is  no  partnership  insolvency,  notwithstanding  the  entity 
doctrine.  That  doctrine  furnishes  a  direct  proceeding  against  the  part- 
nership as  a  legal  entity,  but  it  does  not  authorize  an  adjudication  of 
bankruptcy  against  a  partnership,  where  the  act  of  bankruptcy  charged 
is  one  involving  insolvency,  unless,  as  above  stated,  it  is  shown  that 
there  is  an  insufficiency  of  partnership  and  individual  assets  to  pay  the 
partnership  debts.  If  a  partnership  is  insolvent  in  the  sense  above  ex- 
plained, all  the  assets  of  the  partnership  and  its  members  are  needed  for 
the  proper  winding  up  of  the  partnership  affairs."  ** 

§  115.  Involuntary  Proceedings  Against  Firm. — It  is  not  necessary 
that  involuntary  proceedings  in  bankruptcy  against  a  firm  should  be 
instituted  by  its  creditors.  A  court  of  bankruptcy  has  jurisdiction  to 
adjudge  a  partnership  bankrupt  on  the  petition  of  one  of  its  members 
and  against  the  objection  of  the  others.*3  But  when  involuntary  pro- 
ceedings are  instituted  against  a  partnership,  all  the  partners  must  be 
joined  as  parties  defendant.  A  firm  cannot  be  adjudged  bankrupt  in  a 
(iroceeding  to  which  one  of  its  members  is  not  a  party ;  and  the  petition 
cannot  be  amended  by  adding  a  new  party  after  all  the  testimony  has 
been  taken  and  the  case  is  on  hearing  before  the  court.**  Further,  an 
adjudication  of  bankruptcy  against  a  firm  must  be  made  in  one  proceed- 
ing and  on  one  petition.  The  adjudication  of  one  member  of  a  firm 
in  one  proceeding,  and  of  the  remaining  member  or  members  of  it  in  a 
separate  proceeding,  with  such  effect  as  to  bring  the  firm  into  bankrupt- 
cy, is  a  thing  not  contemplated  by  the  statute.6"  For  similar  reasons, 
distinct  firms,  consisting  of  three  persons,  one  of  whom  was  a  partner  in 
both,  cannot  be  joined  in  one  proceeding,  though  one  was  the  successnr 

affirmed,  228  U.  S.  696,  33  Sup.  Ct.  701,  L.  Ed.  1029,  IA  R.  a.  1915E,  706,  30  Am. 

57  L.  Ed.  1029,  L.  R.  A.  1915E,  706.  30  Bankr.  Rep.  244. 

Am.  Bnnkr.  Rep.  244 ;  Abbott  v.  Ander-  "  in  re  J.  SI.  Ceballos  &  Co.,  161  Fed. 

son,  265  111.  285,  108  N.  E.  782,  L.  R.  A.  445,  20  Am.  Bankr.  Rep.  459. 

1915F,  668,  Ann.  Cas.  1916A,  741;  In  re  «*  In  re  Pitt,  8  Hen.  389,  14  N.  B.  R. 

Samuels,  215  Fed.  845,  132  G.  C.  A.  187.  59,  Fed.  Cos.  No.  11,188. 

«  Francis  v.  McNeal,  18C  Fed.  481.  108  »fi  In  re  Plumb,  ft  Ben.  279, 17  N.  B.  R. 

C.  C.  A.  459,  26  Ant.  Itankr.  Rep.  655,  af-  76,  Fed.  Cos.  No.  11,231.    Compare  In  re 

firmed,  228  U.  S.  695,  33  Sup.  Ct.  701,  57  Keiley,  19  N.  B.  R.  326,  Fed.  Cas.  No. 
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of  the  other  and  undertook  to  pay  its  debts.**  When  the  requisite  num- 
ber of  creditors  join  in  a  petition  against  a  firm,  it  is  not  necessary  that 
they  should  all  be  creditors  of  the  partnership,  il  they  are  creditors  of 
the  partners.*1  In  a  petition  in  involuntary  bankruptcy  against  a  firm 
it  is  not  sufficient  merely  to  allege  that  "the  partnership  is  insolvent," 
but  there  must  also  be  an  averment  as  to  the  insolvency  of  each  of  the 
partners.** 

§  116.  Effect  of  Dissolution  of  Firm. — Although  a  partnership  has 
been  dissolved  by  mutual  consent,  yet  if  the  members  continue  to  treat 
each  other  as  partners  after  the  alleged  dissolution,  and  to  act  "as  such 
in  their  business  transactions  with  third  parties,  a  petition  in  bankruptcy 
may  be  filed  against  the  firm  as  if  there  had  been  no  dissolution.**  Fur- 
ther, under  the  act  of  1867,  it  was  held  that  a  formal  dissolution  of  a 
partnership  would  not  prevent  the  bankruptcy  court  from,  taking  juris- 
diction of  proceedings  against  the  firm  so  long  as  any  unfinished  busi- 
ness, debts,  credits,  or  assets  remained.1*  This  rule  has  been  formally 
enacted  in  the  present  bankruptcy  statute,  which  declares  that  a  part- 
nership may  be  adjudged  bankrupt  "during  the  continuance  of  the  part- 
nership business,  or  after  its  dissolution  and  before  the  final  settlement 
thereof."1'  And  the  courts  have  decided  that  there  can  be  no  final 
settlement  of  the  affairs  of  a  firm  until  its  debts  are  paid  or  in  some  oth- 
er way  extinguished;  and  consequently  an  adjudication  may  be  made 
upon  the  voluntary  petition  of  the  partners,  or  in  involuntary  proceed- 
ings against  them,  when  it  appears  that  there  are  any  firm  debts  re- 
maining unsatisfied,  although  the  assets  of  the  firm  have  been  entirely 
consumed,  and  although  it  has  long  since  ceased  to  do  business  and  has 
been  dissolved  by  the  partners."  But  it  has  been  held  that  the  "con- 
tinuance" of  a  partnership,  within  the  meaning  of  the  act,  is  its  actual 

•*  In  re  Wallace,  12  N.  B.  B.  191,  Fed.  pare  (under  the  aet  of  1841)  Bx  parte 

Cas.  No.  17,093.  Ham,  Fed.  Cas.  No.  6,174. 

«t  In  re  Matot,  16  N.  B.  B.  485,  Fed.  *'  Bankruptcy  Act  1S0S,  |  5a.  But  a 
Cas.  No.  0,282.  partnership  cannot  be  adjudged  bank- 
's In  re  Blair,  99  Fed.  76,3  Am.  Bankr.  rupt  after  its  dissolution,  even  under  f 
Rep.  588.  And  see,  supra,  f  114.  6a  of  the  Bankruptcy  Act,  so  long  as 
»  In  re  McFarland,  10  N.  B.  E.  381,  there  Is  a  solvent  former  partner.  Id  re 
Fed.  Cas.  No.  8.788 ;  In  re  Tomes,  19  N.  Young  (D-  C.)  223  Fed.  659,  35  Am. 
B.  B.  36,  Fed.  Cas.  No.  14.0S4.  Bankr.  Bep.  200. 

to  In  re  Crockett,  2  Ben.  514,  2  N.  B.  "  Holmes  v.  Baker  ft  Hamilton,  160 

R.  208,  Fed.  Cas.  No.  3,402 ;  In  re  Noo-  Fed.  922,  20  Am.  Bankr.  Bep.  252 ;  In  re 

nan,  3  Biss.  491,  10  N.  B.  B.  330,  Fed.  Hlrsch,  97  Fed.  571,  3  Am.  Bankr.  Rep. 

Cas.  No.  10,202 ;  In  re  Williams,  1  Low.  344 ;  In  re  Levy,  95  Fed.  812 ;  In  re  Wet>- 

400,  3  N.  B.  B.  286.  Fed.  Cos.  No.  17,703;  ster,  2  Nat.  Bankr.  News,  54.    Where  an 

Hunt  v.  Pooke,  5  N.  B.  E.  161,  Fed.  Cas.  agreement  that  the  accounts  of  a  firm 

No.  6,890;  In  re  Gorbam,  9  Blss.  23,  18  should  be  used  to  pay  Arm  debts  was 

X.  B.  B.  419,  Fed.  Cas.  No.  5,624.    Com-  not  incorporated  In  a  partnership  dla- 


v  Google 


263  BANKRUPTCY   OP    PARTNERSHIPS  §    117 

status  as  a  firm,  as  distinguished  from  a  status  created  by  estoppel 
against  a  partner,  and  it  is  therefore  essential  that  the  partnership 
should  exist  as  such,  or  that  its  affairs  should  be  still  unsettled  at  the 
time  of  the  filing  of  a  petition,  in  order  to  subject  it  to  adjudication.  And 
further,  although  the  affairs  of  a  partnership  are  "unsettled,"  so  as  to 
subject  it  to  adjudication,  so  long  as  the  partnership  debts  are  unpaid, 
yet  debts  which  are  binding  on  partners  only  by  way  of  estoppel  as  to 
creditors  without  notice  of  dissolution,  are  not  firm  debts  in  this  sense.™ 

§  117.  Dissolution  of  Firm  by  Death  of  Partner. — As  to  the  power 
to  make  an  adjudication  of  bankruptcy  in  the  case  of  a  partnership 
which  has  been  dissolved  by  the  death  of  one  of  its  members,  the  author- 
ities are  not  in  agreement.  Clearly,  a  court  of  bankruptcy  can  have  no 
jurisdiction  to  adjudge  a  dead  man  bankrupt,  nor  to  administer  upon  his 
estate,  whether  solvent  or  insolvent.  And  in  at  least  one  case  it  has 
been  held  that  where  one  partner,  on  his  voluntary  petition,  obtained 
an  adjudication  against  a  firm  of  which  he  had  been  a  member,  but 
which  had  been  dissolved  by  the  death  of  his  copartner,  the  adjudication 
was  void.74  But  the  preponderance  of  judicial  opinion  appears  to  be 
that  the  surviving  partner  may  file  his  petition,  and  that,  if  it  is  prop- 
erly framed  for  that  purpose,  the  court  may  adjudge  him  bankrupt  both 
as  an  individual  and  also  in  his  capacity  as  surviving  partner ;  that  the 
same  decree  may  be  made  upon  an  involuntary  petition,  when  the  re- 
spondent has  committed  an  act  of  bankruptcy  in  administering  the  part- 
nership assets ;  and  that,  under  such  an  adjudication,  the  court  will  have 
jurisdiction  of  the  partnership  property  which  remains  in  the  hands  of 
the  surviving  partner,  as  well  as  of  his  individual  estate,15  though  it 
will  not  attempt  to  take  from  the  custody  and  control  of  the  executor 
of  the  deceased  partner  the  individual  estate  of  the  latter,  nor  any  of 
the  partnership  assets  which  may  have  been  committed  to  the  hands  of 

solution  agreement,  an  outgoing  partner  by  the  death  of  one  of  the  members  can 
is  not  entitled  to  enforce  such  provision  be  treated  as  still  subsisting  so  as  to  be 
as  against  partnership  creditors  In  bank-  subject  to  the  provisions  of  the  bank- 
ruptcy. In  re  Wilson,  104  Fed.  564,  27  ruptcy  law.  The  status  of  a  deceased 
Am.  Bankr.  Rep.  867.  person  cannot  be  passed  upon  by  a  bank 

t>  In  re  Plnson  &  Co.,  180  Fed.  787,  24  ruptcy  court,  nor  has  he  any  property 

Am   Bankr.  Rep.  804.  the  title  to  which  can  vest  In  an  assignee 

»«  In' re  Temple,  4  Sawy.  02,  17  N.  B.  appointed  in  a  proceeding  by  or  against 

B.  345,  Fed.  Cas.  No.  13,825.    In  this  case,  the  surviving  partner." 

It   was  said:     "Although  partners    are  is  in    re  Coe,  1D7    Fed.  308,  18   Am. 

deemed    to  continue  to  be  such    quoad  Bankr.  Rep.  618;  In  re  Stevens,  1  Sawy. 

creditors,  notwithstanding  a  formal  dis-  307.  5  N.  B.  li.  112,  Fed.  Cas.  No.  13.3S3 ; 

solution  inter  sese,  where  there  are  Joint  Bris  waiter  v.  Long,  7  Sawy.  74,  14  Fed. 

assets  and  Joint  creditors,  it  has  never  153.    Contra,  In  re  Evans,  161  Fed.  590, 

been  held  that  a  partnership  dissolved  20  Am.  Bankr.  Rep.  406. 
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such  executor  for  administration.7'  Though  a  deceased  partner's  in- 
terest in  a  partnership  claim  vests  in  the  surviving  partner,  it  does  not 
pass  to  the  latter*s  trustee  in  bankruptcy,  so  that  the  surviving  partner 
can  maintain  an  action  thereon  in  his  own  name,"  But  a  surviving 
partner,  after  the  adjudication,  has  no  power  to  consent  to  an  allowance 
to  the  widow  and  children  of  the  deceased  partner  out  of  the  assets  of 
the  firm  prior  to  the  payment  of  the  firm  debts."  And  the  trustee  in 
bankruptcy  of  the  surviving  partner  is  not  entitled,  as  against  judgment 
creditors  of  the  latter  suing  on  firm  obligations,  to  a  surplus  arising 
from  a  foreclosure  against  firm  property."  Where  a  partner  carries 
on  business  with  the  consent  of  the  personal  representatives  of  the  de- 
ceased partner,  upon  the  surviving  partner  being  adjudged  bankrupt, 
there  is  no  priority  of  payment  between  debts  contracted  before,  and 
those  contracted  after,  the  death  of  the  partner." 

§  118.  Bankruptcy  of  Firm  Without  Adjudication  of  Any  Partner. 
— It  is  clear  beyond  question,  from  the  explicit  terms  of  the  present 
bankruptcy  act,  that  a  partnership,  as  such,  may  be  adjudged  bankrupt 
without  any  adjudication  being  made  against  any  one  of  the  members 
of  the  firm.  But  in  such  a  case,  is  the  jurisdiction  of  the  court  of  bank- 
ruptcy restricted  to  the  partnership  property,  or  may  it  be  extended  to 
the  individual  estates  of  the  partners?  In  case  of  an  insufficiency  of 
assets  of  the  partnership,  may  the  creditors  work  out  their  claims 
against  the  separate  estates  of  the  partners  through  the  instrumentality 
of  the  trustee  in  bankruptcy  of  the  firm,  or  are  they  left  to  their  ordinary 
remedies  at  law?  These  questions  are  not  yet  fully  settled.  But  there 
is  a  decision  of  the  Supreme  Court  that  an  individual  partner  who  has 
not  been  adjudged  a  bankrupt  may  be  required  to  turn  over  his  sepa- 
rate estate  for  administration  to  the  trustee  in  bankruptcy  of  the  firm, 
where  the  partnership  and  individual  estates  together  are  not  enough 

"Inre  Daggett,  8  N.  B.  R.  287,  Fed.  the  benefit  of  whom  it  may  concern," 

Cas.  No.  8,535,  affirmed,  3  Dill.  83,  S  N.  funds  made  op  of  cash  on  hand  belong- 

B.  R.  433,  Fed.  Gas.  No.  3.536;  French  ln~  to  the  Arm  and  of  sums  belonging  to 

v.  Grenet,  57  Tex.  273.     But  compare  the  firm  as  proceeds  of  its  property,  or 

Hewitt  v.  Hayes,  204  Mass.  586,  90  N.  as  commissions  due  to  it,  or  otherwise, 

E.  985,  27  L.  H.  A.  (N.  S.>  154,  where  it  the  trustee  In  bankruptcy  of  the  snrviv- 

was  held  that  the  trustee  In  bankruptcy  ing  partner  was  entitled  to  the  fund. 

of  a  surviving  partner  may  sue  the  ex-  "  MeCandless  v.  Iladden,  8  B.  Hon. 

ecutors  of  the  deceased  partner  for  what-  (Ky.)  186. 

ever  firm  assets  and  property  have  come  "  In  ro  F.  Dobert  &  Son,  165  Fed.  749, 

into  their  hands;  and  that,  where  the  21  Am.  Bankr.  Rep.  634. 

executors  of  a  deceased  partner  acted  in-  "Moses  v.  Pond,  32  Misc.  Rep.  406. 

dlvldnally  under  a  power  of  attorney  glv-  GO  N.  T.  Supp.  600. 

en  by  the  surviving  partner,  and  they  so  In  re  Mills,  11  N.  B.  R.  74,  Fed.  Cas. 

deposited  In  a  bank  In  their  names,  "for  No.  9,611. 
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to  pay  the  partnership  debts,  and  especially  where  such  partner  has  not 
objected  that  he  should  have  been  put  into  bankruptcy  along  with  the 
firm.81  Likewise,  some  of  the  inferior  federal  courts  have  held  that  the 
adjudication  of  a  partnership  as  a  bankrupt  draws  to  the  court  of  bank- 
ruptcy for  administration  the  individual  estates  of  the  partners,  although 
they,  personally  and  individually,  are  not  adjudged  bankrupts,  and  that 
the  court  may  compel  any  partner  to  transfer  his  individual  property  to 
the  trustee.**  Against  these  decisions  may  be  placed  a  very  able  opin- 
ion of  the  circuit  court  of  appeals  in  the  eigtith  circuit,  in  which  it  was 
held  that,  in" the  case  supposed,  the  court  of  bankruptcy  has  no  juris- 
diction to  order  the  surrender  of  his  separate  property  by  a  partner 
who  has  not  been  adjudged  bankrupt  and  who  is  not  shown  to  be  in- 
solvent." To  a  certain  extent,  the  latest  decisions  on  the  point  attempt 
to  reconcile  these  contrary  views,  in  holding  that  the  property  of  a 
solvent  partner  is  not  drawn  into  the  administration,  where  only  the 
firm  is  adjudged  bankrupt,  but  that  if  the  adjudication  is  based  upon 
or  involves  the  insolvency  of  the  firm  (which  necessarily  implies  the 
insolvency  of  each  of  the  partners  as  well),  then  even  unadjudicated 
partners  may  be  compelled  to  turn  over  their  separate  estates  to  the 
trustee.  "In  our  opinion,"  says  the  circuit  court  of  appeals  in  the  third 
circuit,  "the  subdivisions  of  section  5  preceding  subdivision  'h'  mean 
that  a  partnership  is  a  legal  entity  that  may  be  adjudged  a  bankrupt, 
irrespective  of  an  adjudication  against  any  of  its  members;  that  it  mav 
be  so  adjudged  either  in  a  voluntary  or  an  involuntary  proceeding; 
that  in  an  involuntary  proceeding,  where  the  act  of  bankruptcy 
charged  does  not  involve  insolvency  of  the  partnership,  and  where  there 
is  an  adjudication  against  the  partnership  only,  probably  nothing  is  in- 
volved but  partnership  assets ;  that  in  an  involuntary  proceeding,  where 
the  act  of  bankruptcy  charged  is  one  that  does  iwvolve  insolvency  of  the 
partnership,  there  can  be  no  adjudication  against  the  partnership  unless 
it  and  all  its  members  are  insolvent ;  and  that  in  such  a  case,  though  the 
adjudication  be  against  the  partnership  only,  or  against  the  partnership 

«  Frauds  v.  McNeal,  228  U.  S.  695,  C.  A.  321,  38  Am.  Bankr.  Hep.  566;  In  rp 

33  Sup.  Ct.  701,  57  L.  Ed.  1029,  L.  E.  A.  I.aftimer  (D.  C.)  174  Fed.  824.  23  Am. 

1915E.  706,  30  Am.  Bankr.  Rep.  244,  af.  Bnnkr.   Rep.   388;   In   re  Stokes  (D.  O 

Arming  186  Fed.  481,  108  C.  O.  A.  459,  106  Fed.  312.  6  Am.  Bankr.  Rep.  262. 
26  Am.  Bankr.  Rep.  655.  *j  In  re  Bertensihaw,  157  Fed.  363,  Kt 

*»  Vacearo  v.  Security  Bank,  103  Fed.  f.    C.  A.  61,  19  Am.  Bankr.  Rep.    577. 

436,  43  C.  C.  A,  279,  4  Am.  Bankr.  Rep.  But  this  decision,  was  spoken  of  with 

474;  Armstrong  v.  Fixher,  224  Fed.  97,  disapproval  by   (he  Supreme  Court  In 

139  C.  C.  A.  6B3,  34  Am.  Bankr.  Rep.  701 :  Francis    v.  MeNeal,  228  TT.  R.    695,  33 

In  re  Hansley  &  Adams  (D.  CM  228  Fed,  Snp.  Ct.  701,  57  T*  F.d.  1029.  I*  R.  A. 

564,  36  Am.  Bankr.  Rep.  lj  Ft.  Pitt  Coal  1915E,  706,  30  Am.  Bankr.  Rep.  244. 
ft  Coke  Co.  v.  Diner,  239  Fed.  443,  152  O. 
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and  some,  but  not  all,  of  its  members,  the  estates  of  all  the  members  are 
drawn  into  the  proceeding  for  administration."  M 

§  119.  Voluntary  Petition  by  One  or  More  Partners.— Under  the 
bankruptcy  act  of  1841,  it  was  held  that  a  decree  in  bankruptcy  could 
not  be  rendered  against  a  firm  on  a  voluntary  application  therefor,  un- 
less all  the  partners  united  in  the  petition."  But  under  the  act  of  1867, 
the  rule  prevailed  that  a  partnership  might  be  adjudged  bankrupt  on 
the  voluntary  petition  of  one  or  more  of  the  partners,"  provided  that 
those  who  did  not  join  in  the  petition  were  either  formally  made  par- 
ties to  the  proceeding  or  given  an  opportunity  to  contest  the  adjudica- 
tion, or  assented  to  the  decree  of  .bankruptcy .*'  It  was  held,  in  fact, 
that  the  right  of  one  partner  to  have  the  firm  adjudged  bankrupt  was 
co-extensive  with  the  right  of  the  firm  creditors  or  of  another  part- 
ner.88 The  present  statute  and  the  general  orders  in  bankruptcy  pro- 
mulgated by  the  Supreme  Court  contemplate  the  adjudication  of  a  part- 
nership as  such  (not  merely  of  the  individual  petitioner)  upon  a  volun- 
tary application  by  one  or  more  members  of  the  firm  without  the  joinder 
of  the  rest.  But  it  is  provided  that  "any  member  of  a  partnership  who 
refuses  to  join  in  a  petition  to  have  the  partnership  declared  bankrupt 
shall  be  entitled  to  resist  the  prayer  of  the  petition  in  the  same  manner 
as  if  the  petition  had  been  filed  by  a  creditor  of  the  partnership,  and 
notice  of  the  filing  of  the  petition  shall  be  given  to  him  in  the  same 
manner  as  provided  by  law  and  by  these  rules  in  the  case  of  a  debtor 
petitioned  against;  and  he  shall  have  the  right  to- appear  at  the  time 
fixed  by  the  court  for  the  hearing  of  the  petition,  and  to  make  proof, 
if  he  can,  that  the  partnership  is  not  insolvent  or  has  not  committed 
an  act  of  bankruptcy,  and  to  make  all  defenses  which  any  debtor  pro- 
ceeded against  is  entitled  to  make  by  the  provisions  of  the  act;  and  in 
case  an  adjudication  of  bankruptcy  is  made  upon  the  petition,  such 
partner  shall  be  required  to  file  a  schedule  of  his  debts  and  an  inventory 
of  his  property  in  the  same  manner  as  is  required  by  the  act  in  cases 
of  debtors  against  whom  adjudication  of  bankruptcy  shall  be  made."  ** 

•*  Franda  v.  McNeal,  186  Fed.  481. 108  Fed.  Caa.  No.  0,656;  In  re  S  towers,  1 

O.  C.  A.  459,  26  Am.  Bankr.  Hep.  655,  af-  Low.  B2S,  Fed.  Cas.  No.  13.516. 

Brmed  228  U.  S.  695,  33  Sup.  Ct  701,  57  it  In  re  Lewis.  2  Ben.  96,  1  N.  B.  R. 

L.  Ed.  1029;  Menke  v.  Sunderman  (0.  C.  239.  Fed.  Cas.  No.  8,311;  In  re  Crockett. 

A.)  186  Fed.  486.  2  Ben.  514,  2  N.  B.  R..  208,  Fed.  Cas. 

»"  Ex  parte  Harts;.  Fed.  Cas.  No.  6,174,  No.  3,402;   In  re  Moore,  5  Bias.  79,  Fed. 

»« In  re  Smith,  16  Fed.  465 :  In  re  Fos-  Cas.  No.  9,750. 

ter,  3  Ben.  386,  3  N.  B.  R.  236,  Fed.  Cas.  «*  In  re  Gorham,  9  Blss.  23,  18  N.  B. 

No.  4.962;  In  re  Mitchell,  8  N.  B.  R  441,  R.  419,  Fed.  Caa.  No.  5,624. 

**  General  Order  No.  8.    And  see  In  re 
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Hence  it  appears  that,  when  Some  of  the  members  of  a  partnership  file 
their  petition  in  bankruptcy  asking  for  an  adjudication  against  the  firm, 
the  other  partners  not  joining,  the  proceeding  is,  in  its  inception,  a 
voluntary  proceeding  in  bankruptcy,  and  it  will  remain  so  in  its  entirety 
unless  the  other  partners,  on  due  notice,  dissent  from  the  petition  and 
contest  the  adjudication,  in  which  case  the  proceeding  becomes,  as  to 
those  partners,  an  involuntary  one.**  In  consequence  of  the  original 
voluntary  nature  of  the  proceeding,  it  is  not  necessary  that  the  peti- 
tioning partner  should  allege  acts  of  bankruptcy  to  have  been  commit- 
ted by  the  firm,  though  the  absence  of  such  acts  will  be  a  defense  to 
the  partners  who  do  not  join  *l  And,  as  it  is  expressly  provided  in  the 
general  order,  the  dissenting  partner  may  show  that  the  firm  is  not  in- 
solvent."1 

Where  one  of  the  partners  files  his  petition  in  bankruptcy,  with  the 
object  of  obtaining  a  discharge  from  debts  of  the  firm  as  well  as  his 
individual  debts,  the  petition  should  set  forth  the  names  of  the  partners 
and  pray  for  a  discharge  from  partnership  debts,  the  schedules  should 
list  both  the  petitioner's  individual  property  and  debts  and  the  prop- 
erty and  debts  of  the  firm,  notices  to  creditors  should  inform  them  that 
firm-  creditors  are  affected  and  that  the  bankrupt  seeks  a  discharge  from 
their  debts,  and  notice  of  the  filing  of  the  petition  and  of  creditors'  meet- 
ings should  be  sent  to  the  partners  who  have  not  joined.**    Notice  to  the 


Junck  &  Balthaznrd,  169  Fed.  481,  22 
Am.  Bankr.  Rep.  208;  In  re  Hansley  & 
Adams  (D.  C.)  228  Fed.  564,  3a  Am. 
Bankr.  Rep.  1. 

»o  Id  re  Junck  &  Balthazard,  169  Fed. 
481,  22  Am.  Bankr.  Rep.  298;  In  re 
Carleton,  131  Fed.  146,  12  Am.  Bankr. 
Rep.  475;  In  re  Murray,  00  Fed.  600,  3 
Am.  Bankr.  Rep.  601.  In  the  ease  last 
cited  It  was  also  held  that  where  a  pe- 
tition In  bankruptcy  is  filed  by  certain 
of  the  members  of  a  partnership,  pray- 
ing an  adjudication  against  the  firm  and 
averring  that  tbe  partner  who  has  not 
Joined  in  the  petition  is  not  a  resident 
of  the  district  and  that  his  residence  is 
unknown  to  the  petitioners,  If  the  Judge 
of  the  court  of  the  bankruptcy  Is  absent 
from  the  district,  or  the  division  of  the 
district  in  which  the  petition  is  Bled,  at 
the  time  of  its  filing,  tbe  clerk  should 
forthwith  refer  the  case  to  the  proper 
referee;  but  that  If  partners  who  did  not 
Join  In  the  petition  sbali,  upon  notice, 
enter  their  appearance  and  contest  the 
adjudication  of  the  firm,  the  referee  can- 


not act  upon  the  petition  (it  being  then 
an  involuntary  case),  but  must  certify 
the  case  to  the  Judge,  before  whom  the 
issue  will  be  heard  and  determined.  Bee 
also  In  re  Wilson,  2  Low.  453,  13  N.  B. 
R,  253,  Fed.  Caa.  No,  17,784.  If  the  non- 
Joining  partner  afterwards  comes  In  and 
confesses  himself  a  bankrupt,  and  Is  so 
adjudged,  it  is  a  case  of  Involuntary 
bankruptcy.  Me  taker  v.  Bonebrake.  108 
U.  S.  66,  2  Sup.  Ct.  351.  27  L.  Ed.  634. 

•  i  In  re  Junck  &  Balthazard,  169  Fed. 
481,  22  Am.  Bankr.  Rep.  29S;  In  re  Noon- 
an,  3  Bias.  401,  10  N.  B.  R.  330,  Fed.  Cas. 
No.  10,292.  But  compare  In  re  Forbes, 
128  Fed.  137,  11  Am.  Bankr.  Rep.  787. 

"  In  re  Fowler,  1  Low.  161,  1  N.  B. 
H.  680,  Fed.  Cas.  No.  4,908. 

»*  In  re  Laughlln,  96  Fed.  589,  3  Am. 
Bankr.  Rep.  1;  In  re  Hartman,  96  Fed. 
593,  3  Am.  Bankr.  Rep.  65.  If  the  peti- 
tion and  schedule  as  originally  filed  do 
not  conform  to  these  requirements,  they 
should  be  amended  before  an  adjudica- 
tion is  made.  If  adjudication  has  al- 
ready passed,  It  may  be  set  aside,  and 
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partners  not  joining  is  absolutely  essential  to  any  adjudication  against 
the  firm  as  such.  No  adjudication  can  be  made  until  the  non-joining 
members  of  the  firm  have  had  due  notice  of  the  filing  of  the  petition 
and  a  proper  opportunity  to  defend  against  the  same;  or,  if  an  adjudi- 
cation has  been  made  without  such  notice,  it  will  be  vacated  and  set 
aside  on  motion.*4  If  the  partners  who  have  not  joined  in  the  petition 
can  be  found,  whether  within  the  district  or  without  it,  personal  serv- 
ice of  such  notice  must  be  made  upon  them.  But  if  personal  service 
cannot  be  had,  then,  upon  the  filing  of  an  affidavit  showing  the  fact,  the 
court  will  order  publication  of  the  notice  in  the  same  manner  as  in  eq- 
uity cases.85 

A  petition  by  a  partner  of  a  .dissolved  firm  against  his  copartners 
will  be  dismissed  where  it  appears  that  the  firm  was  dissolved  by  judi- 
cial decree,  and  all  its  assets  transferred  to  a  receiver.*'  It  should  also 
be  remarked  that  where  one  of  the  partners  files  his  voluntary  petition 
in  bankruptcy,  as  an  individual,  and  does  not  seek  an  adjudication 
against  the  firm  nor  a  release  from  firm  debts,  the  proceeding  cannot  be 
turned  into  a  partnership  proceeding  by  the  voluntary  joinder  therein 
of  the  other  partners.97     And  if  the  bankrupt  lists  only  his  individual 


leave  granted  to  the  petitioner  to  amend, 
and  thereupon  an  adjudication  should 
he  again  entered  and  the  ease  proceeded 
with  do  novo.      Idem. 

"In  re  Altmnn,  95  Fed.  263,  2  Am. 
Bankr.  Rep.  407;  In  re  Murray,  00  Fed. 
300,  3  Am.  Bankr.  Rep.  001;  In  re  mis- 
sel, 07  Fed.  32,  3  Am.  Bankr.  Rep.  91; 
In  re  Gorbam,  9  Biss.  23,  IS  N.  B.  Ii.  419, 
Fed.  Cos.  No.  5,624.  Where  certain  of 
the  members  of  a  partnership  Die  their 
voluntary  petition  in  bankruptcy,  asking 
for  an  adjudication  of  the  firm,  but  the 
other  partners  do  not  join  and  are  not 
notified  of  the  proceedings,  the  defect 
is  not  cured  by  filing  In  court,  after  the 
adjudication,  a  paper  purporting  to  em- 
body the  consent  of  the  non-joining  part- 
ners, but  which  is  unverified,  qualified  in 
its  terms,  and  signed  only  by  their  at- 
torneys. In  re  Attman,  95  Fed.  263,  2 
Am.  Bankr.  Rep.  407. 

»b  In  re  Murray,  90  Fed.  600,  3  Am. 
Bankr.  Rep.  001.  Cnder  the  act  of  18G7. 
it  was  held  that  there  was  no  jurisdic- 
tion over  the  firm,  as  such,  if  the  non- 
Joining  partners  did  not  reside  or  have 
their  places  of  business  within  the  Ju- 
dicial district,  or  if  service  of  the  notice 
was  made  upon  such  a  partner  beyond 


the  territorial  jurisdiction  of  the  conrt 
Isett  v.  Stuart,  SO  111.  404,  22  Am.  Bankr. 
Rep.  104,  16  N.  B.  R.  191;  In  re  Martin. 
6  Ben.  20,  Fed.  Cas.  No.  9,150;  Iu  re 
Prankard,  1  N.  B.  R.  297.  Fed.  Caa.  No. 
11.360.  But  this  objection  Is  now  met 
by  the  provision  of  the  prosent  act  that 
"the  (■ourt  of  bankruptcy  which  has  Ju- 
risdiction of  one  of  the  partners  may 
have  Jurisdiction  of  all  the  partners  and 
of  the  administration  of  the  partnership 
and  individual  property."  Bankruptcy 
Act  1808,  5  5c.  But  a  firm  having  failed 
more  than  eight  years  before  a  member 
thereof  petitioned  individually  to  be  ad- 
judged a  bankrupt,  and  more  than  nilie 
years  before  the  other  partner  was  cited, 
without  any  proof  of  bankruptcy,  a  rul:' 
on  the  latter  to  show  cause  why  he  and 
the  partnership  should  not  be  adjudged 
bankrupt  was  held  properly  discharge-'. 
Royston  v.  Weis,  112  Fed.  962,  50  C.  C. 
A.  63S,  7  Am.  Bankr,   Rep.  EiM. 

o«  In  re  Oehninger,  8  Ben.  4S7,  Fed. 
Cas.  No.  10.441;  Hopkins  v.  Carpenter, 
18  N.  B.  R.  339,  Fed.  Cas.  No.  6.&S6. 
Compare  In  re  IlHtliorn,  2  Woods,  37, 
Fed.  Cas.  No.  6,214. 

«  In  re  Bo.vlnn,  1  Ben.  266,  1  N.  B.  R. 
2,  Fed.  Can.  No.  1,757.    See  In  re  Lewis, 
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debts  and  assets,  and  does  not  seek  an  adjudication  of  the  partnership, 
nor  cause  notice  to  be  given  to  his  co-partners  or  to  the  creditors  of 
the  firm,  the  discharge  which  he  may  receive  will  not  release  him 
from  partnership  debts."  But  a  firm  may  be  declared  bankrupt  al- 
though one  of  its  members  has  already  been  adjudicated  in  involuntary 
proceedings  against  him  by  creditors,**  and  conversely,  the  fact  that  a 
partnership  has  been  adjudicated  bankrupt,  and  the  partners  have  been 
denied  a  discharge  in  such  proceedings,  does  not  preclude  one  of  the 
partners  from  filing  an  individual  petition,  although  he  schedules  the 
same  debts  and  the  same  assets.1** 

§  120.  Individual  Bankruptcy  of  One  or  More  Partners. — Since  in 
the  contemplation  of  the  statute,  a  partnership  is  a  distinct  entity, 
its  bankruptcy  must  be  conditioned  upon  a  petition  specifically  directed 
against  it,  alleging  an  act  of  bankruptcy  in  which  it  is  expressly  in- 
volved, and  resulting  in  an  adjudication  against  the  partnership  itself, 
irrespective  of  and  in  addition  to  any  that  may  be  made  against  the 
individual  members,  and  even  simultaneous  proceedings  against  all  the 
individual  members  of  the  firm  do  not  necessarily  bring  the  partnership 
itself  into  court  so  as  to  authorize  an  amendment  calling  for  an  adjudi- 
cation against  it.1*1  And  upon  a  petition  in  involuntary  bankruptcy 
against  one  person  as  an  individual,  no  adjudication  can  be  made  against 
other  persons  who  were"  in  partnership  with  him,  even  though  the  lat- 
ter voluntarily  come  in  and  consent  to  be  adjudged  bankrupts.  If  such 
persons  desire  to  take  the  benefit  of  the  act,  they  must  file  their  in- 
dividual petitions,  deposit  the  fees  required,  and  proceed  'strictly  ac- 
cording to  law.10*  And  although  a  voluntary  petitioner  in  bankruptcy 
may  be  a  member  of  a  firm,  he  may  apply  for  adjudication  simply  in 
his  private  capacity,  and  without  seeking  to  bring  the  partnership  into 
bankruptcy.  But  it  is  his  duty  in  such  a  case  to  include  in  his  schedule 
not  merely  his  individual  assets,  but  also  his  interest  in  the  partner- 

2  Ben.  96,  1  N.  B.  B.  239,  Fed.  Caa.  No.  »»  Hunt  v.  Pooke,  5  N.  B.  B.  101,  Fed. 

8,811.     Where  a  petition  in  bankruptcy  Cas.  No.  8,886. 

is  signed  In  the  firm  name  by  a  partner  ><">  In  re  Feleenbaum,  151  Fed.  508.  7 

who  has  purchased  the  other  partner's  Am.  Banlcr.  Bep.  ,139. 

interest.  It  will  be  regarded  as  institut-  i"  In  re  Mercur,  116  Fed.  655,  8  Am. 

ed  by  him  individually  doing  business  in  Bankr.  Bep.  275;  affirmed,  122  Fed.  384, 

the  firm  name.     In  re  linker  &  Edwards,  58  C.  C.  A.  472,  10  Am.  Bankr.  Bep.  505: 

(D.  C.)  224  Fed.  611,  35  Am.  Bnnkr.  Bep.  In  re  Rertenshaw,  157  Fed.  363,  85  C. 

468.  C.  A.  01.  19  Am.  Bankr.  Bep.  577,  and 

»» In  re  Little,  2  Ren.  186,  Fed.  Cas.  numerous  cases  cited.    And  see  Lacey  v. 

No.  8.390;  In  re  Noonnn.  3  Bias:  48,  Fed.  Cowan.  162  Ala.  546,  50  South.  281. 

Cas.    No.    10.292;     Hurtpiro    v.    I.ane.    2  i«z  Mahoney  v.  Ward,  100  Fed.  278,  3 

Hughes,  381,  Fed.  I'm*.  No.  0,827;    In  re  Am.  Bankr.  Bep.  770;    Lacey  v.  Cowan, 

Plumb,  8  Hen.  279,  Fed.  Cas.  No.  11,231.  162  Ala.  546,  50  South.  281. 
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ship  and  its  property,  since  even  his  private  creditors  may  have  an 
ultimate  or  reversionary  right  in  the  assets  of  the  firm.10*  But  the 
question  arises  whether  a  partner  thus  filing  his  individual  petition, 
and  not  asking  nor  obtaining  an  adjudication  of  the  firm,  can  receive 
a  discharge  which  will  release  him  from  his  responsibility  for  the  debts 
of  the  partnership  as  well  as  from  his  private'  debts.  The  earlier  cases 
generally  held  that  this  could  not  be  done,  although  some  of  the  judges 
saw  no  obstacle  to  the  granting  of  such  a  discharge  in  cases  where 
there  were  no  partnership  assets  to  be  administered.1*4  But  the  present 
statute  provides  a  special  rule  for  the  administration  of  firm  property 
in  cases  where  one  or  more  of  the  partners  become  bankrupt,  without 
an  adjudication  against  the  others  or  against  the  firm.  And  in  view 
of  this  rule,  the  modern  cases  appear  to  agree  that  if  the  bankrupt,  be- 
ing a  member  of  a  partnership  which  is  not  in  bankruptcy,  seeks  a  dis- 
charge from  both  individual  and  firm  debts,  the  creditors  of  the  firm 
may  prove  their  debts  against  the  bankrupt  and  cause  his  interest  in  the 
firm  property  to  be  subjected  to  the  payment  thereof;  and  if  a  proper 
foundation  is  laid  in  the  pleadings  and  in  the  notices  to  creditors,  the 
discharge  granted  to  the  bankrupt  will  release  him  from  both  classes  of 
debts.10*  But  where  one  member  of  a  firm  thus  files  his  separate  peti- 
tion, with  the  object  of  obtaining  a  discharge  from  the  debts  of  the 
firm  as  well  as  from  his  private  obligations,  the  petition  should  set  forth 
the  names  of  the  partners  and  pray  for  a  discharge  from  partnership 
debts,  the  schedules  should  list  both  the  petitioner's  individual  property 
and  debts  and  the  assets  and  debts  of  the  firm,  notices  to  creditors  should 


ioi  in  re  Brick,  4  Fed.  804;  Ex  parte 
Norcross,  Fed.  Cas.  No.  10.293.  The  firm 
property  may  be  administered  on  the 
bankruptcy  of  the  sole  surviving  partner, 
both  individually,  and  as  sole  surviving 
partner.  In  re  Stringer,  253  Fed.  352, 
165  C.  C.  A.  134,  41  Am.  Bankr.  Rep.  510. 

io*  FTudglns  v.  Lane,  2  Hughes,  361, 
11  N.  B.  R.  462.  Fed.  Cas.  No.  6,827;  In 
re  Little,  2  Ren.  186, 1  N.  B.  R.  341,  Fed. 
Cas.  No.  8,300;  In  re  Nooaan,  3  Bias.  401, 
10  N.  B.  R.  330;  Fed.  Cas.  No.  10.202;  In 
re  Winkena,  2  N.  B.  R.,349,  Fed.  Cas. 
No.  17,875;  In  re  Marks,  Fed.  Cas.  No. 
9,004:  In  re  Abbe,  2  N.  B.  R.  75,  Fed. 
Cas.  No.  4;  Crompton  v.  Conkling,  15  N. 
B.  If.  417,  Fed.  Cas.  No.  3,408;  West 
Philadelphia  Bank  v.  Gerry,  100  N.  S 
467,  13  N.  B.  453.  One  of  the  later  oases 
has  held  that  partners  are  not  entitled 
to  a  discharge  In  bankruptcy  affecting 


the  debts  of  the  firm,  when  the  partner- 
ship, as  such,  Is  not  in  bankruptcy,  but 
only  the  Individual  partners  on  their 
separate  voluntary  petitions,  and  when 
there  Is  evidence  of  the  existence  of  firm 
assets  not  brought  Into  the  bankruptcy, 
or  circumstances  Justifying  the  Inference 
that  there  has  been  a  fraudulent  con- 
cealment of  partnership  assets.  In  re 
Meyers,  96  Fed.  408,  2  Am.  Bankr.  Rep. 
707. 

ioi  In  re  Langblln,  96  Fed.  580,  3  Am. 
Bankr.  Rep.  1;  In  re  McFaun,  96  Fed. 
592,  3  Am.  Bankr.  Rep.  66;  In  re  Hart- 
man,  96  Fed.  593,  3  Am.  Bankr.  Rep.  65; 
In  re  Russel,  97  Fed.  32,  3  Am.  Bankr. 
Rep.  91;  In  re  Wilcox,  94  Fed.  84,  2  Am. 
Bankr.  Rep.  117.  See  also  In  re  Frear, 
2  Pen.  467, 1  N.  B.  B,  660,  Fed.  Cas.  No. 
5,074. 
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inform  them  that  firm  creditors  are  affected  and  that  the  bankrupt  seeks 
a  discharge  from  their  debts,  and  notice  of  the  filing  of  the  petition 
and  of  creditors'  meetings  should  be  sent  to  the  other  partners.10*  Fail- 
ing compliance  with  these  requirements,  the  petitioner's  responsibility 
for  the  firm  debts  will  not  be  affected,  although,  on  a  seasonable  ap- 
plication by  the  bankrupt,  the  adjudication  may  be  set  aside,  and  leave 
granted  him  to  file  an  amended  petition,  and  thereupon  an  adjudication 
may  again  be  entered  and  the  case  proceeded  with  de  novo.1" 

The  statutory  rule  for  the  distribution  of  assets  as  between  individ- 
ual and  firm  creditors — that  partnership  property  goes  to  firm  creditors, 
and  separate  property  to  individual  creditors,  and  that  only  the  surplus 
of  either  estate  is  available  to  creditors  of  the  other  class — applies  not 
only  to  the  case  of  the  adjudication  of  the  partnership  as  such,  but  also 
to  the  case  where  one  member  of  the  firm  is  adjudged  bankrupt  in  his 
individual  capacity;  and  creditors  of  the  firm  will  not  be  entitled  to 
receive  dividends  out  of  the  bankrupt's  separate  estate  until  his  individ- 
ual creditors  have  been  paid  in  full ;  and  this  rule  prevails  notwith- 
standing the  fact  that  there  are  no  partnership  assets. "* 

Where  a  partnership  is  dissolved,  and  one  of  the  partners  sells  his 
interest  to  his  copartner,  and  the  latter  is  adjudged  a  bankrupt,  cred- 
itors of  the  firm  may,  as  against  the  bankrupt's  individual  creditors, 
have  the  firm  property  applied  to  the  payment  of  their  debts  in  the 
settlement  of  the  bankrupt's  estate.10* 

§  121.  Effect  of  Adjudication  of  One  or  More  Partners. — We  have 
now  to  consider  the  effect  on  the  firm  and  its  assets  of  an  adjudication 

ioa  In  re  Hartman,  96  Fed.  593,  3  Am.  as  to  the  residue  of  their  debts,  until 

Bankr.  Rep.  65;    In  re  RuBsel,  97  Fed.  alt  his  individual  creditors  have  been 

32,  3  Am.  Bankr.  Rep.  91;  In  re  MeFatin,  paid  In  full.     In  re  Mills,  95  Fed.  260,  2 

96  Fed.  692,  3  A*n.  Bankr.  Rep.  69.  Am.  Bankr.  Rep.  667.    It  one  member  of 

"*  In  re  McFatut,  96  Fed.  692,  3  Am.  a  Arm  1b  adjudged  bankrupt,  but  not 

Bankr.  Rep.  66.  the  other  partners  of  the  firm,  a  Joint 

ma  in  re  Wilcox,  94  Fed.  84,  2  Am.  creditor  may  prove  against:  the  separate 
Bankr.  Rep.  117;  In  re  Morse,  13  N.  B.  estate  of  the  bankrupt  He  cannot  com- 
R.  376,  Fed,  Cas.  No.  0,854.  Compare  In  pete  with  the  separate  creditors  In  the 
re  Goedde,  6  N-  B.  R.  295,  Fed.  Cas.  No.  distribution  of  separate  assets,  but  he 
6,500.  Where  a  partnership  has  been  will  receive  dividends  from  any  Joint  as- 
dissolved  by  decree  of  a  state  court,  and  sets  which  the  trustee  may  obtain,  and 
its  affairs  wound  op  and  all  its  assets  from  any  surplus  of  the  separate  assets 
distributed  to  its  creditors,  and  no  part-  after  the  separate  debts  are  paid.  Wll- 
ner  remains  solvent,  and  afterwardB  one  kins  v.  Davis,  2  Low.  511,  15  N.  B-  R. 
of  the  partners  is  adjudged  bankrupt  In  60,  Fed.  Cas.  No.  17,664. 
his  Individual  capacity,  creditors  of  the  »"•  In  re  Young  (D.  C.)  223  Fed.  659, 
firm  who  proved  their  claims  and  re-  35  Am.  Bankr.  Rep.  200;  In  re  Supren- 
celved  the  dividend  In  the  state  court,  ant  (D.  C.)  217  Fed.  470,  33  Am.  Bankr. 
and  who  do  not  offer  to  surrender  the  Rep.  454.  But  compare  In  re  Zartman 
same,  are  not  entitled  to  participate  In  (D.  G.)  242  Fed.  595,  39  Am.  Bankr.  Rep. 
the  distribution  of  the  bankrupt's  estate,  544. 
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in  bankruptcy  passed  against  one  or  more  of  the  partners  individually, 
the  firm  itself  not  being  in  bankruptcy.  And  first,  it  is.  held  that  where 
all  the  members  of  a  firm  are  adjudged  bankrupts,  but  there  has  been 
no  adjudication  against  the  firm  as  such,  the  trustee  appointed  in  the 
individual  cases  has  no  authority  to  reclaim  or  interfere  with  the  assets 
of  the  firm,  notwithstanding  that  all  the  cases  were  instituted  at  the 
same  time  by  the  same  creditors,  and  the  same  trustee  was  appointed 
for  all  the  partners.'18  But  practical  difficulties  arise  in  the  case  of  the 
bankruptcy  of  some,  but  not  all,  of  the  members  of  a  firm,  in  view  of 
the  fact  that  the  firm's  surplus  of  assets  over  liabilities  may  constitute 
a  secondary  fund  for  the  satisfaction  of  individual  creditors  of  the  bank- 
rupts. It  is  the  rule  that  the  bankruptcy  of  one  member  of  a  firm  will 
ipso  facto  dissolve  the  partnership.111  And  under  the  earlier  bank- 
ruptcy laws  it  was  generally  held  (following  the  English  rule)  that  an 
adjudication  against  one  partner,  the  firm  itself  not  being  in  bankrupt- 
cy, would  have  the  effect  of  making  the  trustee  in  bankruptcy  of  the 
bankrupt  partner  a  joint  owner  or  tenant  in  common  of  the  partnership 
property  with  the  remaining  partners.1"  They  must  join  as  plaintiffs  in 
any  action  for  the  recovery  of  partnership  property,118  and  the  trustee 
in  bankruptcy  alone  could  not  maintain  a  suit  to  set  aside  a  preference 
or  to  recover  money  or  other  property  alleged  to  have  been  paid 
away  or  transferred  in  fraud  of  the  creditors  of  the  firm.114  In  this 
state  of  affairs,  neither  of  the  joint  owners  or  tenants  in  common  would 
be  exclusively  entitled  to  the  possession  and  administration  of  the  en- 
tire property  of  the  partnership.  Only  one  of  the  partners  being  ad- 
judged bankrupt,  his  trustee  would  take  only  his  private  property  and 
his  interest  in  the  assets  of  the  firm,  but  would  have  no  superior  right 
to  the  control  of  the  partnership  estate  for  the  purpose  of  ascertaining 
and  segregating  that  interest.116    On  the  other  hand,  the  partner  who 

im  In  re  Mercur,  122  Fed.  384,  58  C.  C.  8  N.  B.  R.  48,  Fed.  Cas.  No.  4,046;   Me- 

A.  472,  10  Am.  Bankr.  Rep.  505,  affirming  Nutt  v.  King,  59  Ala.  597;  Halsey  v. 
116  Fed.  655,  8  Am.  Bankr.  Rep.  275:  Norton,  45  Miss.  703,  7  Am.  Rep.  745: 
Ltidowlei  Roofing  Tile  Co.  v.  Pennayl-  Morgan  v.  Marquis,  9  Exec.  145.  But 
vnnia  lust,  (or  Instruction  of  the  Blln<l.  the  partnership  effects  In  the  possession 
11G  Fed.  661,  8  Am.  Bankr.  Rep.  739;  of  the  bankrupt  partner  could  be  anr- 
Oldralxon  v.  Severance,  119  App.  Div.  rendered  by  him  to  his  trustee.  Judson 
821,    104   N.   T.   Supp.   1042;     American  V.  Lathrop,  6  La.  Ann.  587. 

Steel  &  Wire  Co.  v.  Coover,  27  Okl.  131,  "*  Murray  v.   Murray,  5  Johns.  Ch. 

Ill  Pac.  217,  SO  L.  R.  A.  (N.  S.)  787.  IN.  T.)  60;    Peel  v.  Ringgold,  6  Ark.  546. 

i"  Wilkfns  v.  Davis,  2  Low.  511,  15  N.  '»  Amslnek  v.  Bean,  22  Wall.  395,  22 

B.  R.  00,  Fed.  Cas.  No.  17,664;  Rlnckwell  L.  Ed.  801;  Forsaith  v.  Merrltt,  1  Low. 
v.  Clay  well,  75  N.  C,  213,  15  N.  B.  R.  300.  330,  3  N.  B.  R.  48,  Fed.  Cas.  No.  4,946; 

"i  Ayer  v.  Brostow,  5  Law  Rep.  498,  Withrow  v.  Fowler,  7  N.  B.  R.  339,  Fed. 

Fed.  Cas.  No.  6S2;    Wilkins  v.  Davln,  2  Cas.  No.  17,919. 

Low.  511,  15  N.  B.  It.  60.  Foil.  Cas.  No.  "»  Harrison  v.  Sterry,  5  Cranch,  289, 

17,664;   Forsaith  v.  Merritt,  1  Low.  336,  3  L.  Ed.  104;    Wright  v.  Nostrand,  94 
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was  not  bankrupt  could  not  claim  that  he  had  the  sole  right  to  adminis- 
ter upon  the  entire  estate  of  the  firm,  including  the  bankrupt  part- 
ner's interest,  even  though  he  himself  was  solvent.11*  It  was,  however, 
decided  by  the  courts  that  while  each  of  the  parties  would  primarily 
have  the  right  to  the  possession  and  management  of  such  of  the  joint 
property  as  he  might  happen  to  have,  subject  to  account  to  the  other, 
the  court  of  bankruptcy  had  power  to  commit  the  administration  of  the 
entire  partnership  estate  to  either.  If  the  partner  who  stood  outside  of 
the  bankruptcy  proceedings  was  solvent  and  responsible,  it  would  gen- 
erally be  left  to  him  to  wind  up  the  affairs  of  the  firm  and  account  for 
the  interest  of  the  bankrupt  partner.  But  it  might  become  necessary 
for  the  court  of  bankruptcy  to  take  into  its  own  hands  the  exclusive 
management  and  settlement  of  the  joint  assets,  and  forbid  the  other 
partner  to  intermeddle.  Such  action  would  be  taken  with  caution,  and 
only  when  it  seemed  absolutely  necessary,  as,  for  instance,  where  the 
remaining  partner,  though  not  adjudged  a  bankrupt,  was  insolvent  or 
incompetent  to  liquidate  the  business  of  the  firm.117  Another  course 
sometimes  resorted  to  was  to  appoint  a  receiver,  on  the  application  of 
the  trustee  of  the  bankrupt  partner,  who  should  settle  the  affairs  of  the 
firm  and  account. 1W  But  it  was  held  that  there  could  be  no  recovery 
of  property  from  the  estate  of  a  deceased  partner  who  had  not  been 
adjudged  bankrupt.  This,  it  was  said,  would  be  "too  great  a  stretch 
of  the  jurisdiction  of  the  court."  u* 

The  present  bankruptcy  law  cuts  the  knot  of  these  difficulties  by 
providing  that  "in  the  event  of  one  or  more,  but  not  all,  of  the  members 
of  a  partnership  being  adjudged  bankrupt,  the  partnership  property  shall 
not  be  administered  in  bankruptcy,  unless  by  consent  of  the  partner 
or  partners  not  adjudged  bankrupt;  but  such  partner  or  partners  not 
adjudged  bankrupt  shall  settle  the  partnership  business  as  expeditiously 
as  its  nature  will  permit,  and  account  for  the  interest  of  the  partner 
or  partners  adjudged  bankrupt."  "°  This  section  applies  to  the  case 
(and  only  to  the  case)  where  the  partnership  as  such  is  not  in  bank- 

N.  Y.  31;   In  re  Sbepard,  3  Ben.  347,  3  ">  Cory  v.  Clark,  Fed.  Can.  No.  3,260. 

N.  B.  R.  172,  Fed.  Cas.  No.  12,754.  in  In  re  Frazler,  2  Hughes,  293,  Fed. 

"«  In  re  Soanahan,  6  Bias.  39,  Fed.  Cas.  No.  5,070. 

Cas.   No.   12,701;     Hubbard   v.   Guild,  1  no  Bankruptcy   Act   1S08,   |   5b.     See 

Duer  (N.  T.)  662.  Compare  Ogden  v.  Ar-  Lacey  v.  Cowan,  162  Ala.  546,  50  Soutb. 

not,  29  Hun  (N.  Y.)  148.  281;    Williams  v.  Lane,  158  CaL  39,  109 

»«  Forsaltb  v.  Merrltt,  1  Low.  336,  3  Pac  873 ;   Marnet  Oil  ft  Gas  Co.  v.  sta- 

N.  B.  R.  48,  Fed.  Cas.  No.  4,916 ;  Parker  ley,  218  Fed.  45,  133  C.  O.  A.  108,  33 

T.  Muggridge,  2   Story,  334,  Fed.  Cas.  Am.  Bankr.  Rep.  266;    H.  C.  Denny  ft 

No.  10,743;    Wilklas  v.  Davis,  2  Low.  Co.  v.  Lee  (Tex.  Com.  App.)  221  8.  W 

511,  15  N.  B.  R.  60,  Fed.  Cas.  No.  17,-  947. 
664 ;  Ayer  v.  Brastow,  5  Lew  Rep.  498, 
Fed.  Cas.  No.  682. 
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ruptcy,  and  one  or  more  of  the  partners  have  also  escaped  adjudication 
or  have  not  been  petitioned  against,  while  another  or  others  of  the  firm 
have  been  adjudged  bankrupt  in  their  individual  capacities."1  That  it 
cannot  apply  to  a  case  where  the  partnership  itself  is  in  bankruptcy  is 
shown  by  the  words  "the  partnership  property  shall  not  be  administered 
in  bankruptcy,"  which  would  lead  to  evidently  absurd  results  if  the 
firm  as  such  had  been  included  in  the  adjudication.  Moreover,  it  plainly 
means  that  both  the  partner  who  remains  outside. the  bankruptcy  pro- 
ceedings and  the  firm  itself  should  be  solvent,  that  is,  that  the  assets 
of  the  firm  plus  the  unadjudged  partner's  surplus  of  assets  over  lia- 
bilities should  at  least  equal  the  liabilities  of  the  firm.  For  otherwise 
there  would  be  nothing  for  that  partner  to  account  for,  as  the  "inter- 
est of  the  partner  or  partners  adjudged  bankrupt,"  upon  his  settlement 
of  the  partnership  business.  And  in  fact,  where  the  total  assets  of  the 
partners  and  of  the  firm  are  insufficient  to  pay  the  partnership  debts, 
it  would  be  the  proper  course  to  render  an  adjudication  of  bankruptcy 
against  both  the  firm  and  the  individual  partners,  though  one  of  them 
may  be  personally  solvent.18* 

It  has  been  ruled  under  this  section  that  the  court  of  bankruptcy 
has  power  to  require  the  non-bankrupt  partner  either  to  consent  to  the 
administration  of  the  partnership  property  in  bankruptcy  or  to  pro- 
ceed himself  to  settle  the  partnership  business  with  expedition."*  And 
in  the  same  case  it  was  decided  that  where  such  partner  had  become 
insane  and  therefore  could  not  speak  or  act  in  the  bankruptcy  pro- 
ceedings, he  could  do  so  through  a  guardian  appointed  for  him  by  the 
court  of  bankruptcy,  and  by  such  guardian  might  give  consent  to  the 
administration  of  the  partnership  property  in  bankruptcy.  But  it  is 
said  that  this  provision  of  the  statute  does  not  apply  to  a  case  where 
the  infancy  of  the  partner  not  adjudged  bankrupt  was  the  only  ground 
for  dismissing  the  petition  in  bankruptcy  as  to  him.  In  such  a  case,  the 
firm,  as  a  firm,  may  be  adjudged  bankrupt,  and  its  whole  property  ad- 
ministered in  the  bankruptcy  proceedings,  though  there  can  be  no 
adjudication  against  the  infant  partner.1*4 

Where  the  non-bankrupt  partner  elects  to  wind  up  the  affairs  of 
the  firm,  he  cannot  be  interfered  with  by  the  trustee  of  the  bankrupt 

J«  Francis  v.  McNeal,  186  Fed.  481,  «*  Yungbluth  v.  Slipper  (a  O.  A.)  186 

108  C.  C.  A.  459,  26  Am.  Bankr.  Rep.  Fed.  773,  20  Am.  Bankr.  Bep.  266. 

655,  affirmed  228  TJ.  S.  695,  33  Sup.  Ct.  ">  In  re  O'Brlan,  2  Nat  Bankr.  News. 

701,   57   L.    Ed.   1029;    In   re   Junck   &  312,  per  Moss,  Referee. 

Balthazard,  169  Fed.  481,  22  Am.  Bankr.  "*  In  re  Dunnigan,  95  Fed.  428,  2  Am. 

Bep.  298;  Armstrong  v.  Fiaher,  224  Fed.  Bankr.   Bep.  628;    In  re  Duguld,   100 

97,  139  C.  a  A.  663,  34  Am.  Bankr.  Rep.  Fed.  274,  3  Am.  Bankr.  Rep.  794. 
701. 
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partner.  Such  trustee  has  no  right  to  sue  for  or  take  possession  of 
any  of  the  assets  of  the  firm.UB  But  the  liquidating  partner  is  not  en- 
tirely free  from  the  supervision  of  the  court  of  bankruptcy.  At  least 
he  is  bound  to  report  to  the  court  the  residuum  of  assets  remaining  to 
be  distributed  by  the  court  among  the  partnership  creditors,  if  not 
to  report  the  details  of  his  settlement  of  the  firm's  affairs,"*  and,  when 
he  has  completed  the  settlement  of  the  firm's  affairs,  to  pay  over  the 
share  of  the  bankrupt  partner  to  his  trustee.1" 

§  122.  Continuing  or  Liquidating  Partner. — When  a  partnership  is 
dissolved  by  mutual  consent,  and  all  its  property  is  transferred  to  one 
of  the  partners,  who  proposes  to  continue  the  business  and  who  assumes 
the  payment  of  the  firm  debts,  the  assets  of  the  partnership  become  the 
separate  estate  of  the  continuing  partner,  provided  the  transfer  was 
made  in  good  faith  and  for  consideration,  and  will  be  so  treated  on  his 
bankruptcy."'  And  since,  under  such  an  arrangement,  he  becomes 
individually  responsible  for  the  debts,  the  partnership  creditors  may,  at 
their  option,  prove  their  claims  as  separate  creditors  of  such  partner 
and  share  pari  passu  with  his  individual  creditors. "'  But  they  are  not 
compelled  to  do  so  as  against  their  own  interest.  And  if  the  equities  of 
the  case  require  it,  the  law  will  still  distinguish  partnership  assets  and 
debts  from  the  assets  and  debts  of  the  individual  bankrupt,  and  re- 
quire the  application  of  property  belonging  to  the  firm  at  the  time  of 
its  dissolution  to  the  satisfaction  of  debts  existing  against  it  at  that  time, 
and  the  application  of  the  separate  estate  of  the  bankrupt  partner  to  the 
payment  of  his  individual  debts,  leaving  only  the  surplus  of  either 
estate  available  to  creditors  of  the  other  class."*    Moreover,  the  terms 

i«  Burke  v.  Rollinson,  23  R.  I.  1T7,  49  12  N.  B.  B.  280,  Fed.  Cas.  No.  3,002; 

Atl.  634 ;    Lane  v.  Tunner,  150  CoL  135,  In  re  Montgomery,  3  Ben.  565,  3  N.  B. 

103  Pac.  846.    An  Intervening  trustee  In  K.   429,   Fed.   Cits.   No.  9,727.      But   see 

bankruptcy  was  hold  not  entitled  to  a  In  re  Morse,  13  N.  B.  R,  376,  Fed.  Gas. 

fund  garnishee^,  where  It  appeared  that  No.  9,854. 

the  fund  was  obtained  from  tbe  assets  "»In  re  Lloyd,  22  Fed.  88;  In  ri- 
ot the  partnership,  which  bad  not  been  Long,  7  Bet).  141,  9  N.  B.  It.  227,  Fed. 
adjudicated  a  bankrupt,  and  not  from  Caa.  No.  8,478;  In  re  Rice,  9  N.  B.  B. 
the  assets  of  the  bankrupt  partner.  373,  Fed.  Cas.  No.  11,750. 
Foot,  Schulze  ft  Co.  r.  Porter,  131  Minn.  '"  In  re  Denning,  114  Fed.  219,  8  Am. 
224,  154  N.  W.  1078.  Bankr.  Rep.  133;  In  re  Filtnar,  177 
.  i«  Dycua  v.  Brown,  135  Ky.  140,  121  Fed.  170,  100  O.  C.  A.  632,  24  Am.  Bankr. 
S.  W.  1010,  28  L.  B.  A.  (N.  S.)  190;  In  Rep.  194;  Oxley  v.  Willis,  1  Cranch,  a 
re  Junck  ft  Bait  hazard,  189  Fed.  481,  22  C.  436,  Fed.  Caa  No.  10,639;  la  re 
Am.  Bankr.  Bep.  298.  Young  (D.   C.)    223   Fed.  659,   35  Am. 

"'Mills  v.  J.  II.  Fisher  ft  Co.,  159  Bankr.  Bep.  200;    In  re  Suprenant  (D. 

Fed.  897,  87  C.  a  A.  77,  20  Am.  Bankr.  C.)  217  Fed.  470,  33  Am.  Bankr.  Bep. 

Bep.  237.  454.     Compare  In  re  Zartman  (D.  C.) 

iz»  In  re  Long,  7  Ben.  141,  9  N.  11.  11,  242  Fed.  595,  39  Am.  Bankr.  Bep.  844- 
227,  Fed.  Cas.  No.  8,476;    In  re  Collier, 
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of  the  dissolution  agreement  may  set  apart  particular  items  of  the  firm's 
property  for  the  payment  of  particular  creditors,  and  such  an  appropri- 
ation (if  not  voidable  as  a  preference)  will  be  respected  and  enforced  in 
the  bankruptcy  proceedings  against  the  liquidating  partner.  But  it 
must  have  been  effected  by  such  an  assignment  or  other  form  of  trans- 
fer as  would  take  the  property  out  of  the  hands  of  the  parties,  or  else 
it  must  have  been  incorporated  in  the  written  agreement  for  the  disso- 
lution of  the  firm.  A  mere  oral  agreement  of  the  partners  at  the  time 
of  dissolution  will  not  suffice.1*1 

It  should  be  remarked  that  the  conveyance  of  the  firm  assets  to  a 
continuing  partner  may  amount  to  a  fraudulent  preference  as  against 
the  firm  creditors.  This  will  depend  upon  the  motives  of  the  parties 
and  the  circumstances  of  the  particular  case.  If  such  transfer  consti- 
tutes a  preference,  it  may  be  set  aside  by  the  filing  of  a  petition  in 
bankruptcy  within  four  months  thereafter.  But  where  the  continuing 
partner  has  assumed  the  joint  debts,  the  firm  creditors  may  assent  to 
the  conveyance,  after  petition,  and  they  will  then  be  entitled  to  come 
in  with  the  individual  creditors  upon  the  separate  estate  o'f  the  bank- 
rupt partner.18*  Where  the  liquidating  partner  of  an  insolvent  firm 
makes  a  general  assignment  of  the  firm's  property  for  the  benefit  of  its 
creditors,  it  is  an  act  of  bankruptcy  upon  which  such  partner,  as  an 
individual,  may  be  adjudged  bankrupt,  being  a  conveyance  or  transfer 
of  a  portion  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his 
individual  creditors. i,s. 

With  regard  to  the  position  of  the  retiring  partner,  it  may  be  ob- 
served that  he  is  liable  to  be  drawn  into  the  bankruptcy  proceeding  if 
creditors  insist  upon  it.  For  the  express  terms  of  tha  statute  permit  an 
adjudication  against  a  partnership  "after  its  dissolution  and  before  the 
final  settlement  thereof."  1M  But  the  retiring  partner  will  not  ordinarily 
be  adjudged  bankrupt  on  the  petition  of  the  continuing  partner,  at 
least  where  the  latter  has  assumed  the  joint  debts  and  given  bond  for 
their  payment,  and  the  creditors  do  not  desire  such  an  adjudication."8 
But  on  the  other  hand,  the  retiring  partner  cannot  interfere  and  claim 
the  administration  of  the  firm's  property.  It  is  true  the  statute  pro- 
vides for  the  case  where  one  partner  is  adjudged  bankrupt  and  the 
other  not,  and  directs  that,  in  such  a  case,  the  partnership  property 

"i  in  re  Wilson,  191  Fed.  564,  27  Am.      Injr  Chemical   Nat.  Bank  v.  Meyer,   92 
Bankr.  Rep.  867.  Fed.  HW,  1  Am.  B&nkr.  Rep.  505. 

'"In   re   Johnson,   2   Low.   129,   Fed.  '"  Bankruptcy  Act  1898,   |  5a.     And 

Can.  No.  7,309.  see  supra,  i  119. 

i*' In  re  Bennett,  2  Low.  400,  12  N. 
B.  B,  181,  Fed.  Caa.  No.  1,314. 
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shall  not  be  administered  in  bankruptcy  without  the  consent  of  the 
non-bankrupt  partner,  but  that  the  latter  shall  settle  the  partnership 
business  and  account  for  the  interest  of  the  bankrupt  partner.  (§  5h.) 
But  this  provision  is  not  applicable  to  the  case  of  the  bankruptcy  of  a 
liquidating  partner.184  Generally,  the  retiring  partner  occupies  the  po- 
sition of  a  surety ;  and  he  cannot  make  proof  for  the  difference  between 
the  amount  of  the  firm  debts  and  the  dividend  which  the  firm  assets 
will  pay,  when  he  has  not  actually  paid  any  part  of  such  difference.,ST 
But  assets  withdrawn  by  the  retiring  partner  are  subject  to  the  pay- 
ment of  the  firm  debts,  where  the  remaining  assets  are  insufficient,  and 
may  be  reached  for  the  benefit  of  the  creditors."* 

§  123.  Distribution  of  Estate. — The  bankruptcy  act  provides  that 
"the  net  proceeds  of  the  partnership  property  shall  be  appropriated  to 
the  payment  of  the  partnership  debts,  and  the  net  proceeds  of  the  indi- 
vidual estate  of  each  partner  to  the  payment  of  his  individual  debts. 
Should  any  surplus  remain  of  the  property  of  any  partner  after  paying 
his  individual  debts,  such  surplus  shall  be  added  to  the  partnership  as- 
sets and  be  applied  to  the  payment  of  the  partnership  debts.  Should 
any  surplus  of  the  partnership  property  remain  after  paying  the  part- 
nership debts,  such  surplus  shall  be  added  to  the  assets  of  the  individual 
partners  in  the  proportion  of  their  respective  interests  in  the  partner1 
ship."1**  This  statute  is  in  affirmance  of  a  rule  which  has  always  pre- 
vailed in  English  and  American  bankruptcy  law — that  partnership  as- 
sets are  for  partnership  creditors  and  individual  property  for  separate 
creditors,  and  that  individual  creditors  cannot  receive  anything  out  of 
the  firm  assets  until  partnership  creditors  have  been  paid  in  full,  and 
conversely  that  creditors  of  the  partnership  cannot  share  in  the  assets 
of  either  of  the  partners  until  his  individual  creditors  have  received  the 
full  amount  of  their  claims."*    It  is  even  said  that,  under  the  express 

i»«In   re  Denning.   114   Fed.  219,  8  B.  R.  464,  Fed.  Cas.  No.  2,270;    In  re 
Am.  Banter.  Rep.  133.  Wiley,  4  Biss.  214,  Fed.  Cas.  No.  17,60*1; 
"Tin  re  Phelps,  8  Ben.  286,  17  N.  B.  In  re  Smith,  13  N.  B.  R,  500,  Fed.  Oik. 
R.  144,  Fed.  Cas.  No.  11.070.  No.  12,9X7 ;    In  re  Estes,  3  Fed.  134.  6 
»«  In  re  Sautboff,  8  BIsm.  35,  16  N.  B.  Sawy.  459 ;   In  re  Holltster,  3  Fed.  452 : 
R.    181,    Fed.    Cas.    No.    12,380;     In    re  In  re  Lloyd,  22  Fed.  90;    In  re  Wilcox. 
Pease,  13  N.  B.  R.  168,  Fed.  Cas.  No.  94  Fed.  84,  2  Am.  Bankr.  Rep.  117;   In 
10,881.  re  Jones,  2  Nat  Bankr.  News,  193 ;    In 
ia»  Bankruptcy  Act  1S9S,  i  5f.  re  Bates,  104  Fed.  263:    Murray  v.  Mur- 
rain  re  Mills,  95  Fed.  269,  2  Am.  ray,  5  Johns.  Ch.  (N.  Y.)  60;   New  York 
Bankr.  Rep.  667 ;   Collins  v.  Hood,  4  Me-  Inst  for  Instruction  of  Deaf  and  Pumh 
Lean,  186,  Fed.  Cas.  No.  3,015;    In  re  v.  Crockett,  117  App.  DIv.  269.  102  X. 
Williams,   Fed.   Cas.   No.   17,702;    In   re  T.  Supp.  412;   Gray  v.  Brnnold,  140  Cal. 
Warren,  2  Ware,  322,  Fed.  Cas.  No.  17,-  615,  74  Phc.  303 ;    Ex  parte  Cook.  2  P. 
191;     In    re   IuriUIs,   5    Law    Rep.    401,  Wins.  500.     And  see  Hiscock  v.   Varick 
Fed.  Cas.  No.  7,032;    In  re  Byrne,  1  N.  Bank,  L'Od  U.  S.  28.  27  Sup.  Ct.  681,  51 
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provisions  of  the  bankruptcy  taw,  partnership  creditors  have  an  equi- 
table lien  upon  partnership  property  for  the  payment  of  the  partnership 
debts.141  But  the  fact  that  partnership  creditors  have  reduced  their 
claims  to  judgments  in  a  state  couit  against  both  the  partnership  and 
the  individual  members  of  it  does  not  give  them  the  right  to  primary 
participation  in  the  distribution  of  the  assets  of  the  individual  part- 
ners.1** But  the  holder  of  a  firm's  notes  indorsed  by  one  of  the  partners 
is  entitled  to  have  them  paid  out  of  the  partner's  individual  estate,  un- 
less the  indorsement  was  given  to  effect  a  preference."8  Where  mem- 
bers of  a  partnership  operated  at  different  times  under  different  firm 
names  and  under  their  individual  names,  creditors  have  no  right  of  pref- 
erence1 in  bankruptcy  because  of  the  use  of  a  particular  name  in  their 
particular  transaction.1**  And  any  scheme  or  device  resorted  to  by 
persons  contemplating  bankruptcy  for  the  purpose  of  charging  partner- 
ship assets  with  individual  debts  is  in  violation  of  the  act  and  will  be 
frustrated  by  the  court.1**  Of  course  the  other  part  of  the  rule  is  equal- 
ly respected.  The  firm  creditors  cannot  compete  with  separate  credi- 
tors in  the  distribution  of  individual  assets,  unless  there  should  be  a 
surplus.  But  a  partnership  debt  on  which  a  bankrupt  partner  remains 
liable  is  none  the  less  provable  against  his  estate  because  there  may  be 
no  surplus  of  his  individual  assets  over  his  separate  debts.  The  prova- 
bility of  a  debt  depends  on  the  nature  of  the  liability,  not  on  the  exist- 
ence or  the  prospect  of  assets  for  its  satisfaction.14' 

It  will  be  noticed  that  the  law  directs  that  a  surplus  remaining  after 
paying  the  partnership  creditors  shall  be  divided  between  the  individ- 
ual estates  of  the  partners,  for  distribution  to  their  separate  creditors, 
"in  the  proportion  of  their  respective  interests  in  the  partnership."  But 
this  applies  only  to  a  surplus.  In  the  primary  distribution  partnership 
assets  must  be  applied  to  partnership  debts,  without  reference  to  any 

L.  Ed.  04!i,  18  Am.  Bankr.  Rep.  1;    In  ««  In  re  Eraser  (D.  C.)  221  Fed.  83,  84 

re  Wood,  248  Fed.  248,  160  C.  O.  A.  324.  Am.  Bankr.  Rep.  467. 

40  Am.  Bankr.  Rep.  810;    International  i«  In  re  W.  S.  Kuhn  ft  Co.  <D.  G.)  241 

Agr.  Corp.  v.  Cary,  240  Fed.  101,  153  C.  Fed.  935,  39  Am.  Bankr.  Rep.  623. 

C.   A.   137,  38  Am.   Bankr.    Rep.   753;  M«  In  re  Jones  (D.  C.)  100  Fed.  781, 

Schall  v.  Camora,  250  Fed.  6,  162  C.  a  4  Am.  Bankr.  Rep.  141;  but  see  Stringer 

A.  178,  10  A.  L.  R.  846,  41  Am.  Bankr.  v.  Stevenson,  240  Fed.  892,  153  C.  O.  A. 

Rep.   76;    Lansing  Liquidation  Corp.  v.  578,   39   Am.    Bankr.   Rep.   170,   holding 

Heinze,   184  App.   LHv.  129,   171  N.  X.  that  the  priority  or  firm  creditors  de- 

Supp.  73S.  pemls  on  the  existence  of  the  partner's 

niin  re  Abrams,  193  Fed.  271.  lien,  and  If  the  partners  consent  that 

'*=  Cutler  Hardware  Co.   v.    Hacker,  the  firm  assets  shall  become  the  Indl 

238  Fed.  146,  151  C.  C.  A.  222,  38  Am.  virtual  property  of  one  partner,  the  prl- 

Bankr.  Rep.  488,  affirming  In  re  F.  J.  orJty  of  firm  creditors  is  gone. 

Hacker  &  Co.  (D.  C.)  225  Fed.  869,  35  "«In  re  Bates,  100  Fed.  263,  4  Am. 

Am.  Bankr.  Rep.  647.  Bankr.  Rep.  56. 
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disproportion  between  the  interests  of  the  individual  partners  therein.14' 
The  general  rule  of  distribution  applies  to  all  creditors  without  distinc- 
tion. Thus,  where  the  United  States  holds  claims  against  the  individual 
members  of  a  firm,  it  is  not  entitled  to  priority  of  payment  out  of  the 
partnership  assets,  but  only  out  of  the  individual  estates.148  Satisfac- 
tion of  his  claim  as  it  stood  at  the  date  of  the  adjudication,  or  of  prooi 
made,  is  all  that  a  creditor  of  either  class  can  claim  before  creditors  of 
the  other  class  shall  be  admitted  to  share  with  him.  For  example, 
where  the  separate  estate  of  one  of  the  partners  is  more  than  sufficient 
to  pay  his  individual  debts,  but  the  partnership  assets  are  not  sufficient 
for  firm  creditors,  the  separate  creditors  are  not  entitled,  as  against  the 
joint  creditors,  to  receive  interest  on  their  debts  for  the  period  subse- 
quent to  the  adjudication.14'  Where  a  bankrupt  partner  is  a  member 
of  two  firms,  one  of  which  also  in  bankruptcy,  the  assets  of  that  firm 
should  be  applied  to  the  payment  of  the  firm  debts,  and  any  surplus  of 
the  individual  assets  that  may  remain,  after  paying  the  individual  debts 
in  full,  distributed  pro  rata  among  the  creditors  of  both  firms."*  Where 
the  bankrupt  is  a  partnership,  the  members  or  some  of  the  members  of- 
which  are  themselves  partnerships,  the  creditors  of  such  a  constituent 
firm  are  entitled  to  have  their  debts  first  paid  out  of  its  assets,  before 
creditors  of  the  bankrupt  partnership  may  participate  therein.181 

This  general  rule  of  distribution  as  between  individual  and  firm  credi- 
tors is  subject  to  one  important  exception  in  the  English  practice,  which 
was  quite  generally  recognized  in  this  country  until  recently,  namely, 
that  if  there  are  no  partnership  assets  and  no  solvent  partner,  both  part- 
nership and  separate  debts  may  be  proved  against  the  separate  estates 
of  the  partners,  and  those  estates  will  be  divided  pro  rata  among  all 
the  creditors  so  proving,  both  firm  and  individual  creditors,  without 
preference  or  discrimination.188    This  exception  rests  upon  the  principle 

>4i  In  re  Lowe,  11  N.  B.  R.  221,  Fed.  v.  Cohen.  121  Fed.  801.  68  C.  O.  A.  240, 

Caa.  No.  8,564.  9  Am.  Bankr.  Rep.  610;  In  re  Conrader, 

»i  In  re  Webb,  2  N.  B.  R,  614,  Fed.  118  Fed.  676,  9  Am.  Bankr.  Rep.  85 ;   Id 

Cas.  No.  17,313.  re  West,  39  Fed.  203 ;    In  re  Lloyd,  22 

"•In  re  Chandler,  184  Ped.  887,  2B  Fed.  88;    In  re  Litchfield,  5  Fed.  47; 

Am.  Bankr.  Rep.  868;    In  re  Berrlan,  In  re  Sliimm.  Fed.  Cas.  No.  12,950;    In 

6  Ben.  297,  44  How.  Fr.  216,  Fed.  Cas.  re  Jewett,  1N.B.R.  491,  Fed.  Cas.  No. 

No.  1351.  7,304;    In  re  Knight,  2  Bias.  518,  Fed. 

no  in  re  Dunkerson,  12  N.  B.  R.  391,  Cas.  No.  7.880;   In  re  Gray  (D.  C.)  208 

Fed.  Cas.  No.  4,159.     See  In  re  Vetter-  Fed.  959,  31  Am.  Bankr.  Rep.  146.    The 

leln,  44  Fed.  57.  general   rule  and  Its  exception  are  not 

1*1  Bank  of  Reldsvtlle  v.  Barton,  259  limited  to  the  case  where  there  has  been 

Fed.  218,  43  Am.  Bankr.  Rep.  374.  an   adjudication   In   bankruptcy   against 

i«  In  re  Green,  116  Fed.  118,  8  Am.  the  firm.  Both  the  rule  and  the  excep- 
Banfer.  Rep.  553;  In  re  Keller,  109  Fed.  tion  apply  where  the  individual  part- 
US,  6  Am.  Bankr.  Hep.  334;   Conrader  ners  have  been  adjudged  bankrupts  on 
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that  partnership  debts  are  both  joint  and  several,  and  that  there  is  no 
marshalling  of  assets  unless  there  is  a  joint  as  well  as  a  several  fund 
before  the  court.  But  the  Supreme  Court  of  the  United  States,  upon  a 
comparison  and  consideration  of  all  the  clauses  of  the  present  bank- 
ruptcy law  relating  to  partnerships,  has  refused  to  recognize  such  an 
exception.  It  holds  that  the  lack  of  any  partnership  assets  and  of  any 
solvent  partner  docs  not  alter  the  rule  that  a  creditor  of  an  individual 
partner  in  a  bankrupt  firm  is  entitled  to  be  paid  out  of  that  partner's  in- 
dividual estate,  to  the  exclusion,  if  necessary,  of  the  creditors  of,  the 
firm.'53  The  cases  admitting  the  exception  to  the  rule  hold  that,  where 
firm  creditors  claim  the  right  to  share  with  individual  creditors  in  the 
individual  estate,  on  the  ground  that  there  was  no  partnership  property, 
the  test  of  available  assets  of  the  firm  is  whether,  at  the  time  of  the  fil- 
ing of  the  petition  in  bankruptcy,  there  was  an  available  fund  to  pay 
firm  creditors ;  and  neglect  by  firm  creditors  to  avail  themselves  of 
such  fund  then  existing  whereby  it  has  been  dissipated  or  lost  to  them, 
does  not  enlarge  their  equity  against  the  individual  estate,  although  in 
fact  they  have  received  nothing  on  their  debts.1**  If  in  fact  there  is 
any  joint  fund,  however  small,  and  even  though  it  was  purposely  creat- 
ed by  separate  creditors  by  purchasing  worthless  partnership  assets, 
still  firm  creditors  cannot  prove  against  the  separate  estate  in  competi- 
tion with  the  separate  creditors. 1M  But  if  the  joint  estate  has  all  been 
expended  in  payment  of  costs,  it  is  considered  that  partnership  creditors 
may  share  pari  passu  with  the  individual  creditors.16*  But  this  excep- 
tion would  not  apply  where  there  were  originally  partnership  assets, 
which  would  have  been  applicable  to  the  payment  of  firm  debts,  but 
which  have  been  totally  expended  by  the  trustee  in  a  vain  and  fruitless 
attempt  to  realize  more.1"  And  even  if  there  are  no  actual  assets  of 
the  firm,  still  a  firm  creditor  cannot  share  in  the  separate  property  of 
a  bankrupt  partner,  in  competition  with  his  individual  creditors,  while 
there  remains  a  member  of  the  firm  who  is  solvent  and  not  in  bank- 
petitions  against  them  Individually.  In  Bank  v.  Union  Trust  &  Deposit  Co.,  140 
re  Litchfield.  5  Fed.  47.  Compare  In  re  Fed.  975.  79  C.  C.  A.  4S5,  17  Am.  Bankr. 
Downing,  1  Dill.  33,  Fed.  Caa.  No.  4,044;  Rep.  834;  In  re  Henderson  (D.  C.)  142 
T*wls  v.  United  States,  92  U.  S.  618,  2S  Fed.  588.  16  Am.  Bankr.  Rep.  91;  In  re 
L.  Ed.  513;  In  re  Pease.  Fed.  Cas.  No.  Janes,  133  Fed.  912.  07  C.  C.  A.  216,  13 
10,881.  '  Am.  Bankr.  Rep.  341. 

isj  Farmers'  ft  Mechanics'  Nat.  Bank         ■»»  In  re  Litchfield,  5  Fed.  47. 
of  Philadelphia  v.  Ridge  Avenue  Bank,         "sin  re  Harwich,  2  Ware,  233,  Fed. 
240  U.  S.  498.  36  Sup.  Ct.  461.  60  L.      Cas.  No.  9,181. 

Ed.   767,  L.  R.  A.  1917A.  135,  36  Am.         "ain  re  McEwen,  6  Blss.  294,  12  N. 
Bonkr.  Hep.  728.    And  see  In  re  Hull  (D.      B.  R.  11.  Fed.  Cas.  No.  8.783;    In  re 
C.)   224    Fed.   Tftfl,   34  Am.   Bankr.   Rep.      Slocum,  Fed.  Cas.  No.  12.950. 
447 ;    In  re  Wilcox  (D.  C.)  94  Fed.  84,         "'  In  re  Blumer,  12  Fed.  489. 
2   Am.    Bnnkr.   Rep.    117;     Euclid    Nat. 
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ruptcy.  For  it  is  obvious  that  firm  creditors,  in  their  power  to  hold  the 
solvent  partner  responsible  for  the  debts  of  the  firm,  have  an  advantage 
over  the  separate  creditors  of  the  bankrupt  partner  which  should  pre- 
clude rivalry  between  them."8  On  the  other  hand,  if-one  member  of 
the  firm,  though  thrown  into  bankruptcy  with  the  rest,  owes  no  private 
debts,  his  individual  assets  are  to  be  distributed  among  the  partnership 
creditors.1" 

§  124.  Marshaling  Assets. — The  bankruptcy  act  provides  (section 
5  g)  that  the  court  may  "marshal  the  assets  of  the  partnership 
estate  and  the  individual  estates  so  as  to  prevent  preferences  and 
secure  the  equitable  distribution  of  the  property  of  the  several  estates." 
This  grant  of  jurisdiction  is  probably  to  be  taken  in  a  somewhat  wider 
sense  than  the  rule  already  laid  down  in  the  statute,  that  partnership 
assets  are  for  partnership  creditors  and  individual  assets  for  separate 
creditors,  and  in  a  somewhat  wider  sense,  also,  than  the  ordinary  equity 
rule  which  prevails  between  two  creditors  one  of  whom  has  recourse  to 
only  one  fund  while  the  other  may  come  upon  two  funds,  since  one  of 
the  specific  objects  of  the  grant  of  authority  is  to  "prevent  prefer- 
ences," as  well  as  to  secure  the  "equitable  distribution  of  the  property." 
It  has  been  held  that  where  there  are  both  partnership  creditors  and 
individual  creditors,  a  partnership  creditor,  who  has  a  lien  on  both  the 
partnership  and  the  individual  assets,  will  be  required  to  exhaust  the 
funds  of  the  partnership  estate  before  resorting  to  the  individual 
fund.1*0  But  under  the  act  of  1867,  the  cases  generally  agreed  in  hold- 
ing that  a  creditor  of  a  firm,  holding  security  from  one  partner,  might 
prove  against  the  joint  estate  without  surrendering  or  selling  his  se- 
curity or  applying  its  value  on  the  claim.1*1  And  a  lien  acquired  before 
bankruptcy,  by  execution  on  the  individual  property  of  a  member  of  the 
bankrupt  firm,  under  a  judgment  against  the  firm,  will  not  yield  to  the 
equities  of  the  separate  creditors  of  such  partner."*  As  an  example  of 
the  application  of  the  present  statute,  may  be  cited  a  case  in  which  it 
appeared  that  one  of  the  members  of  a  firm,  who  was  indebted  to  a  rela- 
tive on  his  individual  note,  long  overdue,  caused  the  note  to  be  indorsed 

in  In  re  Dunham,  1  Hask.  495,  Fed.  n  note  given  by  the  firm  ae  an  accommo- 

Cas.  No.  4,144.  elation  to  a  partner,  to  ennble  him  to  raise 

"•In  re  Leavltt,  1  Hask.  194.  Fed.  his  share  ot  the  flrm'a  capital,  may  be 

Cas.  No,  8,1(19.  proved  against  the  firm,  but  securities 

no  in   TL.  Lewie,  2  Hugliea.  320.  8  N.  pledged  by  the  Individual  partner  must 

8.  H.  546,  Fed.  Cas.  No.  8.313 :    In  re  first  be  applied  to  its  payment.     In  re 

May,  17  N.  B.  R.  192.  Fed.  Cas.  No.  9.327.  Norrla,  2  Hask.  19,  Fed.Cas.  No.  10,302. 

""In  re  Holbrook,  2  Low.  259.  Fed.  '"In  re  Sandusky,  17  N.  B.  B.  452, 

Cas.  No.  6,588 ;  In  re  Thomas,  8  Biss.  133,  Fed.  Cas.  No.  12,308. 
17  N.  B.  R.  54,  Fed.  Cas.  No.  13.886.    But 
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in  the  name  of  the  firm,  no  new  consideration  moving  to  the  firm.  The 
partnership  was  then  financially  embarrassed,  as  the  creditor  knew,  and 
within  four  months  thereafter  became  bankrupt  on  its  voluntary  appli- 
cation. The  firm  had  assets,  but  neither  partner  had  any  separate  es- 
tate. It  was  held  that  the  transaction  was  a  fraudulent  attempt  to  pre- 
fer the  holder  .of  the  note  over  other  creditors,  by  converting  the  indi- 
vidual debt  of  the  maker  into  a  partnership  obligation,  and  that  the 
court  of  bankruptcy,  under  its  power  to  marshal  the  assets  of  the  bank- 
rupts, should  not  allow  the  proof  of  the  note  as  a  claim  against  the  joint 
estate.10  So,  where  the  actions  of  partners,  in  connection  with  the 
transfer  by  one  of  his  interest  in  the  firm  to  the  other,  are  fraudulent 
and  constitute  acts  of  bankruptcy  upon  which  both  partners  and  the 
firm  are  adjudged  bankrupt,  the  property  will  be  marshaled,  as  between 
firm  and  individual  creditors,  as  though  no  transfer  had  been  made.1** 
Where  the  members  of  a  bankrupt  partnership  were  a  natural  person 
and  another  partnership,  which  was  also  insolvent,  in  the  marshaling 
of  assets  in  the  bankruptcy  proceedings  the  constituent  partnership  is 
to  be  treated  as  an  individual  partner,  and  its  assets  applied  first  to 
the  payment  of  its  own  creditors.1** 

§  125.  Partnership  Assets. — In  the  application  of  the  general  rule 
of  distribution, — that  partnership  assets  are  for  partnership  creditors  and 
individual  assets  for  separate  creditors, — questions  sometimes  arise  as 
to  whether  particular  property  belongs  to  the  firm  or  to  the  partners,  and 
whether  particular  debts  are  due  by  the  partnership  or  by  a  member 
thereof.  While  these  questions  must  generally  be  determined  by  the  cir- 
cumstances of  each  case,  a  few  general  principles  may  here  be  laid  down. 
In  the  first  place,  it  is  a  rule  that  any  particular  property  which  is  con- 
tributed by  one  of  the  partners  to  the  capital  of  the  firm,  which  thereupon 
passes  out  of  his  individual  ownership  and  control  and  into  the  control 
and  possession  of  the  firm,  becomes  a  part  of  the  assets  of  the  firm  upon 
its  supervening  bankruptcy.  This  rule  has  been  applied  in  a  case  where 
the  property  in  question  was  a  seat  in  a  stock  exchange.'**  And  the  rule 
applies  even  in  cases  where  all  the  capital  was  in  fact  contributed  by 
one  of  the  partners  alone.1"     In  the  next  place,  real  estate,  purchased 

"«In  re  Jones,  100  Fed.  781.  4  Am.  »•«  In  re  Hurlbutt,  135  Fed.  504,  68 

Bankr.  Rep.  141.  0.  C.  A.  216,  13  Am.  Bankr.  Rep.  50;  In 

'<>*  In  re  Shapiro,  106  Fed.  495,  5  Am.  re  Strlnjrer,  253  Fed.  352,  165  0.  C.  A. 

Bankr.  Rep.  839.  134.  41  Am.  Bankr.  Bep.  510. 

twin  re  Knowlton  &  Co.  (C.  C.  A.)  202  '«  Buckingham  v.  First  Nat.  Bank, 

Fed.  480,  20  Am.  Bankr.  Rep.  729,  affirm-  131  Fed.  192,  65    O.  a  A.  498,  12  Am. 

lng  196  Fed.  837,  28  Am.  Bankr.  Rep.  Bankr.  Rep.  465. 
140. 
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with  partnership  funds  and  used  by  the  firm  in  its  business,  and  consti- 
tuting a  part  of  its  capital,  though  the  legal  title  may  stand  in  the  name 
of  one  or  more  of  the  partners,  is  to  be  treated  as  personalty  so  far  as  to 
be  charged  with  the  debts  of  the  firm  in  the  first  instance ;  that  is,  it  is  as- 
sets in  bankruptcy  for  the  creditors  of  the  firm,  not  for  the  separate  cred- 
itors.18* Even  where  a  creditor  has  obtained  a  judgment  against  those 
members  of  the  firm  in  whose  name  the  legal  title  stands,  he  will  have  no 
prior  lien  thereon.1**  Again,  if  one  of  the  partners  has  fraudulently  con- 
verted to  his  own  use  property  or  money  of  the  firm,  or  taken  the  funds 
of  the  firm  for  the  purchase  of  property  in  his  own  name,  it  remains 
partnership  assets  and  may,  under  the  equitable  powers  of  the  court, 
be  subjected  to  the  payment  of  the  debts  of  the  firm.1™  So  where  prop- 
erty of  an  insolvent  firm  is  sold  within  a  month  of  the  commencement  of 
the  proceedings  in  bankruptcy,  and  the  proceeds  divided,  and  one  part- 
ner, with  his  share,  purchases  property,  it  will  be  regarded  as  partner- 
ship assets.1"  Where  the  same  partners,  under  different  firm  names 
carry  on  the  same  business  at  two  different  places,  the  assets  of  both  nom- 
inal firms  are  equally  applicable  to  the  payment  of  all  the  creditors  of 
both.1" 

§  126.  Individual  Assets. — The  "separate  estate"  of  a  member  of 
a  firm,  or  his  "individual  estate,"  within  the  meaning  of  the  bankruptcy 
act,  is  that  in  which  such  partner  is  separately  interested  at  the  time  of 
the  bankruptcy.  The  term,  can  only  be  applied  to  such  property  as 
belonged  to  one  or  more  of  the  partners  to  the  exclusion  of  the  others.1" 


«i  In  re  Groetzlnger,  127  Fed.  814,  62 
C.  a  A.  494, 11  Am.  Bankr.  Rep.  723;  In 
re  Farmer,  18  N.  B.  R.  207.  Fed.  Cub. 
No.  4,050;  Id  re  Lawrence,  5  Fed.  349. 
Real  estate  owned  and  held  by  a  firm  as 
partnership  property  and  brought  Into 
the  firm  stock  Is  not  converted  absolutely 
and  for  all  purposes.  It  is  to  be  treated 
as  personalty  In  so  tar  as  may  be  neces- 
sary to  secure  tbe  payment  of  the  firm 
debts  and  advances  made  by  the  partners 
respectively,  but  for  every  other  purpose 
it  remains  real  estate.  Hence  a  Judgment 
against  tbe  firm  for  a  partnership  debt  is 
a  lien  on  partnership  real  estate,  and  In 
the  bankruptcy  of  the  firm,  if  such  Judg- 
ment Is  valid  and  not  voidable  under  tbe 
act,  the  Judgment  creditor  is  entitled  to 
enforce  bis  lien  against  such  realty,  and 
the  trustee  In  bankruptcy,  as  represent- 
ing the  unsecured  creditors  of  the  firm, 
cannot  claim  tbe  land  on  the  theory  of 
Its  conversion   into  personalty.     In  re 


Codding,  9  Fed.  849.  The  nature  of  tbe 
title  to  real  estate  held  by  partners  can- 
not be  changed  to  the  prejudice  of  the 
rights  of  separate  creditors  by  their 
class!  0 ration  thereof  in  their  schedule. 
In  re  Zug,  16  N.  B.  R.  280,  Fed.  Cas.  No. 
18,222. 

ie«  Marrett  v.  Murphy,  11  N.  B.  R.  181, 
Fed.  Cas.  No.  9,103. 

itoin  re  Hamilton,  1  Fed.  800;  Pat- 
rick v.  Central  Bank,  1  DHL  303,  Fed. 
Cas.  No.  10.803. 

"i  In  re  Melvln,  17  N.  B.  B.  543,  Fed. 
Cas.  No.  9,406. 

i"  In  re  Williams,  3  Woods,  483,  Fed. 
Cas.  No.  17,707. 

it»  In  re  Lowe,  11  N.  B.  R.  221,  Fed. 
Cas.  No.  8,564.  Policies  insuring  the 
life  of  one  member  of  a  bankrupt  part- 
nership, and  payable  to  himself  or  his 
legal  representatives  (or  in  one  case,  to 
his  wife  and  children  if  they  should  out- 
live him),  and  which  have  been  lndivid- 
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But  where  property  once  belonging  to  a  partnership  has,  by  a  bona  fide 
contract,  ceased  to  be  partnership  property,  and  become  the  separate 
property  of  one  of  the  partners  who  afterwards  becomes  bankrupt,  the 
partnership  creditors  are  not  entitled  to  any  preference  over  the  bank- 
rupt's individual  creditors  in  relation  to  such  property."*  And  so,  where 
a  partner  sues  for  a  dissolution  of  the  firm,  and  bankruptcy  proceedings 
are  begun  against  the  firm,  the  amount  claimed  by  such  partner  on  dis- 
solution is  his  individual  property,  which  will  pass  to  the  trustee  for  the 
payment  of  his  separate  debts.178  But  on  the  bankruptcy  of  a  person 
who  is,  actually  and  in  fact,  the  sole  owner  of  a  business,  although  it 
was  conducted  in  the  name  of  himself  and  another  as  partners,  the  prop- 
erty and  assets  of  such  business  will  pass  to  his  trustee  as  his  individual 
property  without  regard  to  any  liability  of  the  ostensible  partner  to  the 
creditors.1" 

§  127.  Partnership  Debts  and  Claims. — It  is  necessary  to  discrimi- 
nate carefully  between  debts  due  by  a  partnership,  as  such,  and  debts 
due  by  the  partners  jointly  or  individually.  For  instance,  a  claim  found- 
ed on  a  note  or  bond  signed  by  the  individual  members  of  a  firm,  but  not 
given  for  a  firm  debt,  is  not  entitled,  as  against  partnership  creditors,  to 
be  paid  out  of  the  assets  of  the  firm  in  bankruptcy;  for  though  it  is  a 
joint  debt,  it  is  not  a  partnership  debt."1  But  if  notes  are  given  for  lia- 
bilities of  the  partnership,  they  constitute  debts  of  the  firm,  though  not 


mi  11  y  pledged  by  him,  do  not  belong  to 
the  partnership  estate,  although  the  Ann 
may  have  pledged  the  policies  in  connec- 
tion with  his  separate  Individual  pledge. 
lliscoek  v.  Varlck  Bank,  200  D.  S.  23,  27 
Sup.  Ct.  681,  51  L.  Ed.  945,  18  Am. 
Rankr.  Rep.  1. 

it*  in  re  Wiley,  4  Bias.  214,  Fed.  Cas. 
Xo.  17.656;  Ornne  v.  Morrison,  Sawy, 
138,  17  N.  B.  R.  393,  Fed.  Cas.  No.  3.355 ; 
In  re  Zartman  <D.  C.)  242  Fed.  595,  39 
Am.  Rankr.  Rep.  544.  But  compare  In  re 
Young  (D.  C.)  2-23  Fed.  659, 35  Am.  Bankr. 
Rep.  200;  In  re  Suprenant  (D.  C.)  217 
Fed.  470,  33  Am.  Bankr.  Rep.  454. 

"»  In  re  Clark,  4  Ben.  88.  3  K.  B.  R. 
491,  Fed.  Can.  No.  2,798. 

i'«  In  re  Gibson,  191  Fed.  665,  27  Am. 
Rankr.  Rep.  401. 

>"  In  re  L,  B.  Welsenberg  &  Co.,  131 
Fed.  517,  12  Am.  Bankr.  Rep.  417;  In  re 
Webb,  2  N.  B.  R.  614.  Fed.  Cas.  No.  17,- 
313;  In  re  Nims,  10  Blntchf.  439,  Fed. 
('as.  No.  10.209;  In  re.  Roddiii,  6  Blsg. 
377.  Fed.  Cas.  No.  11,088;  In  re  Nashville 
Laundry  Co.  (D.  C.)  240  Fed.  705.  39  Am. 
llnukr.  Rep.  22.     "It  is  not  certnlii  that 


a  promise  by  a  partnership  and  a  prom- 
ise by  the  individual  partners  collective- 
ly have  tbe  same  effect.  II  a  firm  be 
composed  of  two  persons  associated  for 
the  conduct  of  a  particular  branch  of 
business,  it  can  hardly  be  maintained 
that  the  joint  contract  of  two  partners, 
made  In  tbeir  individual  names  respec- 
tively, on  a  matter  that  has  no  connec- 
tion with  the  firm  business,  creates  a  lia- 
bility of  tbe  firm  as  sncb.  The  partner- 
ship is  a  distinct  thing  from  the  partners 
themselves,  and  It  would  seem  that  the 
debts  of  tbe  firm  arc  different  In  char- 
acter from  other  joint  debts  of  the  part- 
ners. If  it  is  not  so,  the  rule  that  sets 
apart  the  property  of  a  partnership  ex- 
clusively in  the  first  Instance  for  ths 
payment  of  its  debts  may  be  of  little 
value.  That  rule  presumes  that  a  part- 
nership debt  was  incurred  for  tbe  bene- 
fit of  the  partnership,  and  that  its  prop- 
erty consists,  in  whole  or  in  part,  of 
what  has  been  obtained  from  its  credi- 
tors. The  reason  of  the  rule  falls  when 
a  debt  or  liahtlity  has  not  been  Incurred 
by  the  firm  ns  such,  even  though  all  tbe 
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signed  by  the  firm  name,  but  as  the  joint  and  several  notes  of  the  partners, 
and  notwithstanding:  the  individual  liability  of  the  partners  thereon.17' 
And  notwithstanding  some  difference  of  opinion,  the  decided  weight  of 
authority  is  to  the  effect  that  a  note  made  jointly  by  all  the  members  of 
a  firm,  strictly  in  the  course  of  the  partnership  business,  and  for  a  consid- 
eration passing  to  the  firm,  is  to  be  treated  as  the  debt  of  the  firm,  though 
not  signed  in  the  firm  name,  and  not  as  the  debt  of  the  individual  part- 
ners.1" And  so,  where  property  has  been  wjpngfully  converted  by  a 
partnership  and  inures  to  the  benefit  of  the  firm,  and  the  owner,  waiving 
the  tort,  seeks  to  recover  the  value  of  the  property  as  on  an  implied  con- 
tract, his  claim  is  against  the  firm,  and  not  against  any  individual  part- 
ner.1" But  there  must  be  something  to  show  that  the  debt  in  question  is 
properly  chargeable  to  the  firm,  rather  than  to  the  partners  jointly,  or 
that  the  firm  had  the  benefit  of  the  transaction  out  of  which  it  arose,  A 
note  signed  by  the  members  of  the  firm  as  individuals,  with  nothing  on  its 
face  to  indicate  that  it  was  given  for  a  partnership  debt,  is  presumptively 
the  debt  of  the  individuals,  and  cannot  be  proved  as  a  claim  against  the 
estate  of  the  partnership  in  bankruptcy  to  share  with  firm  creditors.'" 
And  the  real  nature  of  the  transaction  relating  to  a  note  given  by  a 
bankrupt  firm  may  be  shown,  to  determine  whether  the  debt  is  one  prov- 
able against  the  firm  or  the  individual  partners,  notwithstanding  the 
failure  to  enter  the  transaction  at  large  on  the  books  of  the  creditor.'"' 
It  is  also  important  to  consider  whether  the  consideration  for  the  obliga- 
tion passed  directly  to  the  firm,  or  through  the  agency  of  the  partners. 


persona  who  compose  tbe  firm  may  be 
the  parties  to  the  contract."  Forsyth  v. 
Woods,  11  Wall.  484,  20  L.  Ed.  207. 

i"In  re.MosIer,  112  Fed.  133,  7  Am. 
Bankr.  Hep.  268 ;  Frederick  v.  Citizens' 
Nat.  Bank,  231  Fed.  667,  145  C.  O.  A.  553, 
37  Am.  Bankr.  Rep.  22. 

i*»  In  re  I*  B.  Weisenberg  &  Co.,  131 
Fed.  517,  12  Am.  Bankr.  Rep.  417,  citing 
In  re  Warren,  2  Ware,  322,  Fed.  Cas.  No. 
17,191 ;  In  re  Thomas,  8  Bias.  139.  17  N. 
B.  R.  54,  Fed.  Cas.  No.  13,886;  Davis  v. 
Turner,  120  Fed.  60S,  66  C.  C.  A.  669,  9 
Am.  Bankr.  Rep.  704.  There  are  some 
authorities  to  the  contrary,  us,  for  In- 
stance. In  re  Bucyrus  Machine  Co.,  5 
N.  B.  R.  303,  Fed.  Caa.  No.  2,100;  In  re 
Holbrook,  2  Low.  259,  Fed.  Caa.  No. 
,  6,588;  In  re  Herrlek,  13  N.  B.  R.  312, 
Fed.  Cao.  No.  6,420;  Strause  v.  Hooper, 
105  Fed.  890,  5  Am.  Bankr.  Rep.  255; 
In  re  Jones,  116  Fed.  431,  8  Am.  Bankr. 
Hep.  626.  But  It  was  pointed  out  In  the 
Welsenberg  Case  that  at  least  two  of  the 


foregoing  cases  (In  re  Holbrook  and  In 
re  Herrlek)  may  be  distinguished  by  the 
fact  that  tbe  note  there  In  question  was 
also  slfmed  by  other  persona,  not  mem- 
bers of  the  Ann,  its  sureties,  and  was  the 
Joint  and  several  note  of  all  and  not  the 
joint  note  of  less  tban  all. 

iso  Reynolds  v.  New  York  Trust  Co., 
188  Fed.  611,  110  C.  C.  A.  409.  26  Am. 
Rankr.  Rep.  098. 

"J  In  re  Jones,  116  Fed.  431,  8  Am. 
Bankr.  Rep.  626. 

i«  In  re  Stevens,  104  Fed.  323,  5  Am. 
Bnnkr.  Rep.  9.  The  right  of  one  who 
advanced  securities,  to  assist  a  partner- 
ship, to  prove  the  claim  agalnat  the  Arm 
is  not  affected  by  tbe  fact  that  the  loan 
was  entered  on  the  firm's  books  as  a  loan 
to  one  of  the  partners  and  not  to  tbe 
firm.  In  re  Stringer  (D.  C.)  234  Fed.  454, 
37  Am.  Bankr.  Rep.  713.  But  see  this 
case  on  appeal,  Stringer  v.  Stevenson, 
240  Fed.  892,  153  C.  C.  A.  578.  39  Am. 
Bankr.  Rep.  170. 
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Thus,  in  one  case,  it  appeared  that  a  bank  made  a  loan  of  money  to  each 
of  the  two  members  of  a  firm,  taking  in  each  case  a  note  signed  by  both 
partners.  The  proceeds  were  passed  to  the  individual  accounts  of  the 
partners  respectively,  but  they  thereupon,  by  their  checks,  transferred 
the  money  to  the  partnership  account  and  it  was  used  in  the  firm's  busi- 
ness. But  it  was  held  that  the  notes  did  not  constitute  debts  of  the  firm 
provable  against  its  estate  in  bankruptcy,  because  it  had  received  the 
money  from  the  partner%and  not  from  the  bank.1"  But  a  firm  note  sep- 
arately indorsed  by  one  of  the  partners  is  a  firm  obligation,  whether  the 
indorsees  liability  has  become  fixed  or  not,  and  cannot  be  made  the  basis 
of  a  claim  against  his  estate  in  bankruptcy  as  an  individual  debt.1"  The 
mortgagee  in  a  chattel  mortgage  of  a  stock  of  goods  cannot  prove  his 
claim  against  a  partnership  formed  after  the  making  of  the  mortgage 
and  before  its  maturity."*  And  an  agreement  between  two  traders 
to  unite  their  stocks  in  trade  as  the  capital  of  a  partnership  to  be  formed 
between  them,  and  to  convert  the  separate  business  debts  of  either  into 
joint  debts  of  the  firm,  will  not  entitle  a  separate  creditor  who  has  not 
acceded  in  any  way  to  the  arrangement  before  the  bankruptcy  of  the  firm 
to  prove  his  claim  as  a  joint  creditor  of  the  firm  against  the  partnership 
estate.1"  A  bank  holding  a  draft  drawn  by  one  firm  and  accepted  by 
another,  where  both  are  adjudged  bankrupts,  cannot  share  with  the  in- 
dividual creditors  in  the  separate  assets  of  one  who  was  a  partner  in 
both  firms-187  Proof  of  a  debt  in  the  case  of  a  bankrupt  firm  should 
show  with  reasonable  certainty  whether  it  was  contracted  by  the  firm  or 
the  individual  partners;  and  proof  against  the  partnership  should  not 
be  joined  with  proof  of  a  debt  against  an  individual  partner.1** 

§  128.  Separate  Debts  of  Partners. — Where  a  member  of  a  firm 
gives  his  individual  note,  bond,  or  mortgage  (not  executed  in  the  name 
of  the  firm  nor  by  the  other  partner),  to  secure  an  existing  creditor  of 
the  firm,  or  to  secure  the  future  payment  of  the  price  of  goods  purchased 
for  the  firm's  stock  in  trade,  it  is  his  separate  debt,  and  the  creditor  can- 
not come  upon  the  partnership  assets  in  competition  with  partnership 
creditors.1**    So,  where  a  creditor  of  a  firm,  holding  its  promissory  note 

i«t  In  re  L  B.  Welsenberg  &  Co.,  131  92,  Fed.  Caa.  No.  7,093.     But  compare 

Fed.  517,  12  Am.  Bankr.  Rep.  417.  In  re  Sickman  At  Glenn,  155  Fed.  508,  19 

i8'  Lamoille    County    Nat.    Bank    v.  Am.  Bankr.  Rep.  232. 

Stevens'    Estate,   107   Fed.  245,  6  Am.  ">  In  re  Dunkerson,  4  Bias.  277,  Fed. 

Bankr.  Rep.  164;  In  re  Speer  Bros.,  144  Cas.  No.  4,158. 

Fed.  S10, 16  Am.  Bankr.  Rep.  524.  "*  In  re  Walton,  Deady,  510,  Fed.  Can. 

i«  In  re  Forbes,  5  Blss.  510,  Fed.  Cas.  No.  17,129. 

No.  4,922.    8ee  In  re  Van  Buren,  2  Fed.  i"»  In  re  Forse,  184  Fed.  85,  25  Am. 

647.  Bankr.  Rep.  843 ;  In  re  Stevens,  104  Fed. 

i*«  In  re  Isaacs,  3  Saw?.  35,  6  N.  B.  R.  323,  5  Am.  Bankr.  Rep.  9;  In  re  Dobson, 
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for  money  loaned,  surrendered  the  same  and  accepted  in  lieu  thereof  the 
individual  note  of  a  member  of  the  firm  for  the  same  amount,  the  as- 
sumption of  the  debt  by  that  partner  being  part  of  the  consideration  for 
the  purchase  of  an  interest  in  the  firm  for  her  son-in-law,  and  the  latter 
note  was  twice  renewed  and  was  finally  reduced  to  a  judgment  against 
the  maker  and  within  four  months  thereafter  the  partnership  and  its 
members  became  bankrupt,  it  was  held  that  the  debt  was  that  of  the  in- 
dividual partner,  not  of  the  firm,  notwithstanding  the  fact  that  the  inter- 
est on  the  new  note  had  always  been  paid  by  the  firm.1"  Again,  an 
indebtedness  contracted  by  a  member  of  a  partnership  individually, 
before  the  partnership  was  formed,  cannot  be  converted  into  a  firm 
obligation  by  its  entry  as  such  on  the  books  without  the  creditor's  knowl- 
edge, or  by  making  payments  thereon  by  checks  of  the  firm.1*1  So, 
where  dne  member  of  a  firm  gives  a  note  signed  in  the  firm  name,  but  in 
fraud  of  his  copartners  and  for  his  private  benefit,  or  even,  as  some  of 
the  cases  hold,  without  the  consent  of  the  other  partners,  the  firm  being 
insolvent,  and  the  transaction  not  being  in  any  way  for  the  benefit  of  the 
firm,,  it  does  not  create  a  debt  provable  against  the  assets  of  the  partner- 
ship,1** except  in  the  hands  of  a  bona  fide  holder  for  value,  who  has  no 
knowledge  or  notice  of  the  fraud  or  want  of  authority,  or  of  any  intended 
misapplication  of  the  proceeds.1"  It  has  even  been  held  that  a  mort- 
gage given  by  one  partner  on  partnership  property,  although  with  the 
consent  of  his  copartner,  cannot  be  enforced  as  against  firm  creditors  in 
bankruptcy,'**  at  least  where  given  to  secure  his  individual  debt.  So, 
a  note  given  by  the  bankrupt  firm  to  a  member  for  his  contribution  to 
the  capital  stock,  and  by  him  turned  over  to  his  wife,  who  furnished  the 
money,  is  evidence  only  of  the  individual  debt  of  such  member,  and  not 
provable  against  the  firm.1*"  On  the  other  hand,  where,  after  the  failure 
of  a  firm  and  while  they  were  endeavoring  to  settle  with  their  creditors, 
one  partner,  at  the  request  of  the  holder  of  a  firm  obligation,  guaranties 

2  Nat  Bankr.  News,  514 ;  In  re  Llnforth,  burden  rests  upon  the  creditor  seeking  to 

ST  Fed.  386.  prove  the  same  against  the  partnership 

no  in  re  r^higb  Lumber  Co.,  101  Fed.  estate  in  bankruptcy  to  show  that  the 

216, 4  Am.  Bankr.  Rep.  221.  other  partner  knew  of  the  transaction 

"iHlbberd  v.  McGill,  129  Fed.  590,  and  assented  thereto.     In  r<>  Mclntlre, 

64  C.  C.  A.  158,  12  Am.  Bankr.  Rep.  101.  132  Fed.  295, 12  Am.  Bankr.  Rep.  787. 

i»>  First  Nat.  Bank  v.  State  Nat.  Bank,  i»*  In  re  White,  183  Fed.  810, 105  C.  C. 
131  Fed.  422,  65  C.  O.  A.  406,  12  Am.  '  A.  622,  25  Am.  Bankr.  Rep.  641;    Bush 

Bankr.  Rep.  429 ;    In  re  Forsyth,  7  N.  v.  Crawford,  9  Phlla.  392,  7  N.  B.  R.  299, 

B.  R.  174.  Fed.  Cas.  No.  4,948:    In  re  Fed.  Cas.  No.  2,224;  In  re  Dunkle,  7  N. 

Golder,  2  Hask.  28,  Fed.  Cas.  No.  5,510;  B.  R.  107,  Fed.  Cas.  No.  4,161. 

In  re  Irving,  IT  N.  B.  R.  22,  Fed.  Gas.  im  In  re  Blanchard,  161  Fed.  T93,  20 

No.  7,074.     A  partner  cannot  bind  the  Am.  Bankr.  Rep.  417. 

arm  by  notes  given  In  the  firm  name  In  lu=  In  re  Frost,  3  N.  B.  R,  736,  Fed. 

renewal  of  bla  Individual  notes,  and  the  Cas.  No.  5,135. 
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its  payment,  such  guaranty  is  without  legal  effect  and  does  not  entitle 
that  creditor  to  prove  against  the  separate  estate  of  the  guarantor  upon 
a  subsequent  adjudication  of  bankruptcy.1**  A  judgment  against  part- 
ners and  others  jointly  is  a  several  claim  as  against  the  bankrupt  part- 
ners, and  cannot  receive  a  dividend  from  the  joint  estate.1*7  But  a  credi- 
tor holding  a  claim  against  the  partners  jointly,  which  is  not  a  firm  debt, 
may  file  separate  proofs  of  the  same  claim  to  its  full  amount  against 
each  of  the  members  of  the  firm.1**  In  one  case,  where  a  firm,  failing 
without  assets,  resumed  business  under  the  name  of  one  of  its  members 
as  "agent,"  and  again  failed,  it  was  held  that  the  debts  contracted  under 
the  former  name  were  not  entitled  to  share  in  the  assets  of  the  second 
failure.'**  In  some  states,*$y  a  peculiarity  of  the  local  law,  taxes  assess- 
ed against  a  firm  are  individual  liabilities  of  the  several  partners,  and 
where  this  is  the  case  they  may  be  proved  against  the  separate  .estates 
in  bankruptcy.*** 

§  129.  Joint  and  Several  Liability ;  Double  Proof. — There  are  some 
instances  in  which  a  creditor  will  be  entitled  to  prove  his  claim  against 
both  the  bankrupt  partnership  and  the  several  members  of  the  firm, 
and  to  receive  dividends  from  both  sources  until  satisfaction.  Thus,  a 
creditor  who  holds  commercial  paper  made  by  the  bankrupt  firm  and 
indorsed  by  an  individual  member  of  the  firm,  also  a  bankrupt,  may 
prove  his  debt  against  both  estates  and  share  in  the  dividends  of  each. 
For  he  would  have  a  right  of  action  against  each,  though  entitled  to 
only  one  satisfaction.*01    This  rule  is  of  course  subject  to  modification 

i»»  in  re  Blumer,  13  Fed.  822.  In  re  McCoy,  150  Fed.  106,  80  C.  G.  A.  60, 

i»>  In  re  Herrlck,  13  N.  B.  R.  312,  Fed.  17  Am.  Bankr.  Rep.  760;   In  re  Thomas, 

Caa  No.  6,420.     A  debt  founded  on  a  8  Biss.  138,  17  N.  B.  R.  54,  Fed.  Cas.  No. 

judgment  against  the  two  members  of  a  13,880;     Emery   v.   Canal   Nat   Bank,  3 

Arm  Jointly,  in  a  suit  on  a  partnership  Cliff.  507,  7  N.  B.  R.  217.  Fed.  Cas.  No. 

note,  does   not  entitle   the  creditor  to  4,446;    In  re  Bigelow,  3  Ben.  146,  2  N. 

dividends  out  of  tbe  separate  estate  of  B.  R.  371,  Fed.  Cas.  No.  1,397;    In  re 

each  member  of  the  firm,  on  an  equal  Howard,  4  N.  B.  R.  571,  Fed.  Cas.  No. 

footing  with  the  separate  creditors:  of  6,750;   Stephenson  v.  Jackson,  2  Hughes, 

each  member.    In  re  Berrlan,  6  Ben.  297,  204,  9  N.  B.  R.  255,  Fed.  Cas.  No.  13,374; 

Fed.  Cas.  No.  1551.  In  re  Farnum,  6  Law  Rep.  21,  Fed.  Cas. 

is"  In  re  Beers,  S  N.  B.  R.  211,  Fed.  No.  4,674;    In  re  Bradley,  2  Blss.  515, 

Cas.  No.  1,220.  Fed.  Cas.  No.  1,772.    Where  a  firm  com- 

'09ln  re  Kims,  16  Blatchf.  439.  Fed.  posed  of  three  persons  gave,  In  settle- 

Cns.  No.  10,269.     And  see  In  re  Cobb's  ment  of  part  of  a  debt  due  to  one  credi- 

Consol.  Cob.  (D.  C.)  233  Fed.  458,  36  Am,  tor,  the  note  of  the  copartnership  with 

Bankr.  Rep.  812.  the  indorsement  of  one  of  the  partners, 

*<">In  re  Green,  116  Fed.  118,  8  Am.  and,  for  other  parts  of  it,  severally,  three 

Bankr.  Rep.  553.  notes,  each  made  by  one  of  the  partners 

">i  Buckingham  v.  First  Nat.   Bank,  and  indorsed  by  the  others,  and  the  firm 

131  Fed.  192,  65  C.  C.  A.  498,  12  Am.  was  adjudged  bankrupt,  and  the  creditor 

Bankr.  Rep.  465 ;    Bank  of  Reidsvllle  v.  proved  his  debt  against  the  makers  alone 

Burton,  259  Fed.  218,  170  C.  C.  A.  286.  of  the  four  notes,  It  was  aeld  that  he  wai 
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in  cases  where  either  the  making  of  the  note  or  its  indorsement  would 
constitute  a  fraudulent  preference  under  the  bankruptcy  act,***  and  its 
operation  may  in  some  instances  be  restrained  by  the  principle  of  the 
marshalling  of  assets,  discussed  in  a  preceding  section.10*  But  gener- 
ally speaking,  a  joint  and  several  obligation  given  by  a  partnership  is 
also  provable  as  an  individual  obligation  against  the  estate  of  either 
of  the  parties.10*  A  joint  and  several  note,  given  for  money  borrowed 
by  a  firm  and  signed  in  the  firm  name,  with  other  names  following,  may 
be  proved  against  the  joint  assets  of  the  firm ;  but  not  one  which  is 
signed  individually  by  certain  of  the  partners  and  by  others  as  sure- 
ties.*** On  similar  principles,  where  one  member  of  a  firm,  with  the 
knowledge  and  assent  of  his  copartners,  misappropriates  trust  funds  (as, 
the  money  of  an  estate  of  which  he  is  executor,  or  the  money  of  a  cor- 
poration of  which  he  is  the  treasurer  or  agent)  and  invests  the  same 
in  the  business  of  the  firm,  the  obligation  thus  created  is  both  joint  and 
several;  and  proof  of  the  claim  may  be  made  against  the  partnership 
as  well  as  against  the  individual  partner.***  A  parallel  rule  applies  to 
the  case  of  a  liability  to  the  United  States,  incurred  by  a  fraudulent 
undervaluation  of  goods  entered  at  the  custom  house;  the  claim  of  the 
government  against  the  firm  for  the  tort  is  joint  and  several  and  may 
be  proved  against  both  estates.'"  And  in  general,  and  notwithstanding 
some  vigorous  dissent,  the  rule  may  be  said  to  be  fairly  well  established 
that  the  commission  of  a  tort  by  a  partnership  makes  the  partners  also 
jointly  and  severally  liable,  and  the  party  injured  may  prove  his  claim 
both  against  the  estate  of  the  firm  in  bankruptcy  and  against  the  sep- 

en  titled  to  dividends  according  to  such  proved  a  Joint  and  several  claim  •'.gainst 
proofs  out  of  the  sever nl  estates,  joint  the  bankrupt  members  of  a  firm  sep- 
or  separate,  against  which  the  proofs  arately,  and  not  against  the  firm,  Is  en- 
were  mode.  Mead  v.  Nat.  Bank  of  Fiiy-  titled  to  dividends  out  of  the  several 
etievllle,  6  Blatchf.  ISO.  2  N.  B.  R.  173.  assets  of  the  individual  partners.  In  re 
Fed.  Cas.  No.  9,366.  Btgelow,  3  Ben.  148,  2  N.  B.  R.  371,  Fed. 

'oi  in  re  Jones,  2  Nat.  Bankr.  News,  Cas.  No.  1,397. 

183.  "» In  re  Holbrook,  2  Low.  259,  Fed. 

">i  Supra,  |  124.    If  a  creditor  having  Cas.   No.  3,588;    Boblnson  v.  Seaboard 

a  firm  note  Indorsed  by  one  partner,  and  Nat.  Bank  of  New  York,  247  Fed.  667, 

holding  property  of  that  partner  as  se-  159  C.  C.  A.  566,  10  A.  L.  R.  842,  41  Am. 

curity,  obtains  payment  by  a  sale  of  the  Bankr.  Rep.  263;    In  re  W.  S.  Kuan  & 

security  after  the  commencement  of  the  Co.  (D.  C.)  241  Fed.  935;    Anderson  v. 

proceedings  in  bankruptcy,  the  separate  St  ay  ton  State  Bank,  82  Or.  357,  159  Pac. 

creditors  are  entitled  to  receive  from  the  1033. 

Joint  fund  a  sum  eqnal  to  the  dividend  ">«  In  re  Baxter,  18  N.  B,  R.  62,  Fed. 

on  the  note.    In  re  Foot,  8  Ben.  228,  12  Cas.  No.  1,119;   In  re  Tesson,  8  N.  B.  R. 

N.  B.  R.  337.  Fed.  Cas  No.  4,906.  378.  Fed.  Cas.  No.  13,844 ;   In  re  Jordan, 

«*  In  re  Biehl  <D.  C.)  237  Fed.  720,  2  Fed.  319. 

38  Am.  Bankr.  Rep.  150;  Ex  parte  Miller,  »«  In  re  Vetterleln,  20  Fed.  109. 
Fed.  Cas.  No.  9,550.    A  creditor  who  has 
Blk.Bkb.(3d  Ed.)— 19 
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arate  estates  of  the  partners.*0"  But  merely  because  proofs  of  individ- 
ual claims  for  fraud  against  bankrupt  partners  have  established  the  re- 
sponsibility of  each  partner  for  the  fraud,  so  that  they  are  liable  in 
solido,  not  only  as  partners,  but  individually,  it  does  not  follow  that 
the  unliquidated,  unprovable  claims  in  tort  for  the  fraud  are  provable 
both  against  the  individual  partners  and  against  the  firm  as  claims  in 
quasi  contract  or  equitable  debt,  the  basis  of  such  a  liability  being  un- 
just enrichment,  where  the  facts  show  that  no  benefit  accrued  to  the 
individuals  as  a  result  of  the  fraud  beyond  what  accrued  to  the  firm.*** 

§  130.  Claims  of  Partners  Inter  Sese  and  Against  the  Firm. — It 
is  provided  by  the  present  bankruptcy  act  that  "the  court  may  permit 
the  proof  of  the  claim  of  the  partnership  estate  against  the  individual 
estates,  and  vice  versa."  m  In  respect  to  the  allowance  of  such  claims, 
the  authorities  under  the  act  of  1867  were  not  entirely  clear.  It  ap- 
pears to  have  been  settled  that  if  a  member  of  an  insolvent  partnership 
fraudulently  misappropriated  the  funds  of  the  firm,  for  the  purpose  of 
paying  off  his  private  debts,  the  trustee  in  bankruptcy  of  the  firm  would 
be  entitled  to  recover  the  amount  so  diverted  or  prove  a  claim  therefor 
against  the  estate  of  that  partner.*11  But  some  of  the  authorities  main- 
tained that  no  such  proof  could  be  made  for  money  withdrawn  from 
the  assets  of  the  firm  by  one  of  the  partners,  if  this  was  done  without 
fraud  against  his  copartners,  or  with  their  consent  or  privity.*'*  On 
the  other  hand,  there  were  decisions  that  money  advanced  by  a  firm 
to  one  of  its  members  beyond  his  share  of  the  capital  was  a  separate 
debt  of  the  firm  against  such  member,  and  that  the  trustee  of  the  firm 
might  prove  it;*'*  and  that  the  claim  of  a  firm  against  one  of  its  bank- 
rupt members,  who  acted  as  treasurer  under  the  articles  of  copartnership, 

lot  In  re  Parkers,  19  Q.  B.  Div.  84;  was  held  that,  wben  all  the  partners  are 

Blyth  v.  Fladftate,  L.  R.  Ch.  Dlv.  (1891)  In   bankruptcy,  the  separate  estate  of 

337;  In  re  Blackford,  35  App.  Dlv.  330,  one  partner  could  not  claim  against  the 

54  N.  Y.  Supp.  972;  In  re  Baxter,  18  N.  joint  estate  of  the  partnership  In  com- 

B.  R.  62,  Fed.  Cas.  No.  1,119;  In  re  Jor-  petition  with  the  Joint  creditors,  nor  the 
dan,  2  Fed.  319;  In  re  Coe,  169  Fed.  Joint  estate  against  the  separate  estate 
1002,  22  Am.  Bankr.  Rep.  384.  The  last-  In  competition  with  the  separate  credi- 
cited  case  was  affirmed  on  appeal,  In  re  tors.    In  re  Tioyd,  22  Fed.  90. 

Coe,  183  Fed.  745,  106  C.  C.  A.  181,  26  mi  Brecher  v.  Fox,  1  McCrary,  48,  1 

Am.  Bankr.  Rep.  352.  Fed.  2T3;  Ryan  v,  Cnvanagh  (D.  C.)  238 

i«  Schall  v.  Caroora,  251  U.  S.  239,  Fed.  «04.  39  Am.  Bankr.  Rep.  44. 

40  Sup.  Ct.  135,  64  L.  Ed.  247,  45  Am.  *n  In  re  May,  19  N.  B.  R.  101.  Fed. 

Bankr.  Rep.  599.     And  see  Reynolds  v.  Cas.  No.  9.328:  In  re  Lane,  2  Low.  333, 

New  York  Trust  Co.,  188  Fed.  611. 110  C.  10  N.  B.  R.  135.  Fed.  Cas.  No.  8,044 ;  In 

C.  A.  409.  39  Ia  R.  A.  (N.  S.)  391,  26  Am.  re  McEwen,  0  Bis*.  294,  12  N.  B.  R.  11, 
Bankr.  Rep.  698.  Fed.  Cas.  No.  8,783. 

*io  Bankruptcy  Act  1898,  5  5g.    In  at  «i«In  re  McLean,  15  N.  B.  B.  338. 

least  one  case  under  the  art  of  1867,  it      Fed.  Cas.  No.  8,879. 
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might  be  proved  against  his  separate  estate.*1*  Under  the  present  stat- 
ute, providing  that  the  court  "may"  permit  the  proof  of  such  a  claim,  the 
question  of  its  allowance  would  appear  to  rest  always  in  the  sound 
discretion  of  the  court,  to  be  determined  on  equitable  principles,  and  by 
the  application  of  a  just  and  fair  judgment  to  the  circumstances  of  the 
particular  case.  But  it  is  held  that,  while  the  trustee  of  a  partnership 
estate  may  prove  a  claim  against  the  individual  estate  of  one  partner, 
such  claim  is  not  entitled  to  payment  pro  rata  with  the  claims  of  in- 
dividual creditors,  but  only  from  the  surplus,  if  any,  remaining  after  the 
individual  claims  have  been  paid.m 

The  converse  case — that  of  a  claim  by  one  of  the  partners  against 
the  firm — is  chiefly  met  with  in  instances  where  one  of  the  partners  has 
made  advances  of  goods  or  money  to  the  firm  or  used  his  private  means 
in  paying  off  the  debts  of  the  insolvent  or  embarrassed  partnership.  The 
authorities  clearly  recognize  the  rule  that  a  claim  of  this  character  may 
be  proved  by  the  partner  against  the  partnership  estate  in  bankruptcy, 
when  its  amount  has  been  definitely  fixed  by  an  accounting  and  settle- 
ment of  the  partnership  affairs,  which,  however,  may  be  had  in  the 
bankruptcy  proceedings  before  the  referee,1"  but  they  also  maintain  that 
the  partner  is  not  entitled  to  share  in  the  distribution  of  the  partner- 
ship estate,  under  the  quoted  provision  of  the  bankruptcy  act,  or  at 
all,  until  all  the  other  creditors  of  the  partnership  have  been  paid.*11 
But  this  does  not  apply  to  a  debt  which  was  due  from  the  firm  to  the 
particular  partner  before  he  entered  into  the  partnership,  and  which 
was  not  brought  into  the  firm's  capital,  but  was  overlooked  and  re- 
mained unpaid  until  after  the  bankruptcy.*1*  But  the  act  of  a  partner 
in  advancing  money  or  paying  oft  debts  may  be  regarded  as  creating 
separate  claims  against  his  copartners  for  their  proportionate  shares, 
and  thus  entitle  him  to  prove  against  their  separate  estates  in  the  bank- 

»i«  Brown  v.  Curtis,  5  Mason,  421,  Fed.  *"  In  re  Htrth,  189  Fed.  926,  23  Am. 

Cos.  No.  2,000.    Where  a  surviving  part-  Bankr.  Rep.  666. 

ner  converts  the  property  of  the  deceased  *it  in  re  Efflnger,  184  Fed.  728,  25  Am. 

partner  to  h\n  own  use,  and  the  admin-  Bankr.  Rep.  930 :  In  re  Denning.  114  Fed. 

istrators  of  the  latter  consent,  they  may  219,  8  Am.  Bankr.  Rep.  133:  la  re  Rice, 

prove  a  claim  therefor  against  the  es-  164  Fed.  509,  21  Am.  Bankr.  Rep.  205; 

tate  of  the  former  In  bankruptcy.    In  re  TVallersteln  v.  Ervin,  112  Fed.  124,  50  C. 

Mills,  11  N.  B.  R.  74,  Fed.  Caa.  No.  9,611.  C.  A.  129,  7  Am.  Bankr.  Bep.  256;  In  re 

One  partner,  as  between  himself  and  the  Cnrmtchael,  96  Fed.  594,  2  Am.  Bankr. 

arm  creditors,  cannot  estop  himself  by  Rep.  815;  In  re  Ervin,  109  Fed.  135,  6 

any  dealings    with    the    other    partner  Am.  Bankr.  Bep.  356.    See  In  re  Lough 

from  claiming  partnership  assets.     In  (C.  C.  A.)  182  Fed.  961,  25  Am.  Bankr. 

re  Gorham,  9  Bias.  23,  18  N.  B.  R.  419,  Rep.  597, 

Fed.  Cas.  No.  5,621.  :»  In  re  Errin,  114  Fed.  596. 

«« In  re  Ttelfer,  184  Fed.  224.  106  a 
C,  A.  366. 
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ruptcy  proceedings.  Thus,  where  judgments  against  a  firm,  in  favor  of 
certain  of  its  creditors,  were  bought  up  by  one  of  the  partners,  who 
took  assignments  of  the  judgments  to  himself,  it  was  held  that  he 
thereby  became  a  creditor  of  each  of  his  copartners  for  their  respective 
shares  of  the  money  advanced  by  him  in  purchasing  the  judgments,  and 
was  entitled  to  prove  a  claim  for  such  share  against  the  individual  es- 
tate of  one  of  the  copartners  in  bankruptcy.*"  So,  where  a  partnership 
is  dissolved  by  consent,  one  partner  buying  the  assets  and  assuming 
all  the  debts  and  liabilities  of  the  firm,  from  which  he  agrees  to  save  the 
other  harmless,  the  relation  of  the  former  partners  becomes  that  of 
principal  and  surety,  and  if  the  retiring  partner  is  compelled  to  pay  a 
debt  of  the  firm,  after  an  adjudication  in  bankruptcy  against  the  con- 
tinuing partner,  the  former  may  prove  the  amount  so  paid  as  a  claim 
against  the  latter's  estate  in  bankruptcy,  making  such  proof  in  the  name 
of  the  creditor;  or  if  the  creditor  has  already  proved  the  debt,  the  part- 
ner paying  it  may  have  himself  subrogated  to  the  rights  of  such  cred- 
itor.**0 In  another  case  it  appeared  that,  out  of  a  firm  consisting  of 
four  partners,  two  were  insolvent,  one  was  a  bankrupt,  and  the  fourth 
paid  off  and  discharged  all  the  firm  debts  out  of  his  separate  estate. 
It  was  held  that  he  was  entitled  to  prove  against  the  separate  estate  of 
the  bankrupt  one-half  of  the  amount  so  paid  by  him.**1  But  a  partner 
who  has  taken  notes  on  the  sale  of  his  interest  to  his  copartner  cannot 
receive  a  dividend  from  the  estate  of  the  latter  in  bankruptcy  until  all 
partnership  debts  have  been  paid.***  Where  a  member  of  a  bankrupt 
firm  is  also  a  member  of  another  firm,  his  partner,  as  the  remaining 
member  of  the  latter  firm  settling  its  affairs,  may  prove  a  debt  against 
the  bankrupt  firm.***  But  the  fact  tha^t  two  firms,  carrying  on  business 
under  different  names  in  different  places,  are  composed  of  identically 
the  same  persons,  will  not  operate  to  give  the  claims  of  one  firm  against 
another  firm  the  character  of  individual  demands,  as  distinguished  from 
partnership  demands,  against  the  others.*** 

in  In  re  Carmlehael,  96  Fed.  594,   2  KHwardl  (D.  C.)  224  Fed.  611.  SG  Am. 

Am.  Bankr.  Rep.  816.    See  In  re  Mason,  Bankr.  Rep.  469. 

1  Nat  Bankr.  News,  381;  In  re  Eaglea,  «i  in  re  Dell,  5  Sawy.  344,  Fed.  Cas. 

99  Fed.  695,  3  Am.  Bankr.  Bep.  733.    As  No.  3.774. 

to  the  right  of  the  partner  paying  the  "*  In  re  Jewett,  1  N,  B.  B.  485,  Fed. 

debt  to  be  subrogated  to  the  rights  of  Cas.  No.  7,309. 

the  creditor,  see  In  re  Smith,  16  N.  B.  '"In  re  Buckhause,  2  Low.  331,  10 

R.  113,  Fed..  Gas.  No.  12,991.  N.  B.  R.  206.  Fed.  Cas.  No.  2,086. 

aao  in  re  Dillon,  100  Fed.  627,  4  Am.  ***  In  re  Stanton,  Fed.  Cas.  No.  13595. 

Bankr.  Bep.  63.    And  see  In  re  Baker  &  And  see  In  re  Vetterleln,  6  Ben.  311,  Fed. 
Oaa.  No.  16,927. 
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§  131.  Discharge  of  Partners. — Where  a  firm  and  its  members  have 
been  adjudged  bankrupt  on  the  voluntary  petition  of  the  partners  com- 
posing it,  either  partner,  without  reference  to  the  others,  may  present 
his  individual  petition  for  a  separate  discharge ;  and  the  petition  should 
recite,  the  adjudication  of  the  firm  and  of  the  petitioner  as  a  member 
of  it,  and  should  pray  for  a  discharge  from  both  firm  and  individual 
debts,  and  the  notice  to  creditors  should  advise  them  of  the  same 
facts."*  And  while  the  trial  of  objections  to  the  discharge  of  partners 
may  be  joint,  the  decrees  thereon  must  be  several.**8  The  grounds  of 
objection  to  an  application  for  discharge  will  be  fully  discussed  in  an- 
other chapter.  At  present  it  will  suffice  to  remark  that  the  failure  to 
keep  proper  books  of  account  may  prevent  the  discharge  of  both  part- 
ners, although  the  fault  was  wholly  that  of  one  of  them.*"  The  dis- 
charge of  one  partner  cannot  be  made  operative  in  favor  of  the  other; 
that  is,  it  will  not  release  the  other  from  the  indebtedness  of  the  firm.*** 
And  a  discharge  in  bankruptcy  of  two  general  partners  cannot  be 
set  up  in  favor  of  a  special  partner  in  an  action  against  the  three  as 
general  partners,  on  the  ground  that  the  special  partner  had  made  him- 
self liable  as  a  general  partner.**"  A  discharge  in  bankruptcy  granted 
to  a  member  of  a  firm,  in  proceedings  based  on  a  voluntary  petition  in 
which  both  the  firm  and  the  individual  partners  joined,  and  on  which 
the  petitioners  were  adjudged- bankrupt  as  prayed,  should  be  made  to 
cover  his  liability  on  the  debts  of  the  firm  and  also  his  individual  in- 
debtedness.**0 But  when  the  partnership  as  such  is  not  in  bankruptcy, 
but  only  the  individual  partners  on  their  separate  voluntary  petitions, 
they  are  not  entitled  to  a  discharge  which  will  release  them  from  the 
debts  of  the  firm.**1  And  conversely,  when  the  proceeding  in  bank- 
s'* In  re  Meyers,  B7  Fed.  757,  3  Am.  32s  Payne  v.  Able,  7  Bush  (Ky.)  344. 
Bankr.  Rep.  260.  Where  n  member  of  a  8  Am.  Rep.  816,  4  N.  B.  R.  220. 
firm  Hied   ft  petition  individually   to  be  *s»  Abendroth   v.  Van  Dolsen,   131  U, 

adjudged  a  bankrupt,  and  the  petition      S.  66,  9  Sup.  Ct.  619,  33  L.  Ed.  57. 
was  stlent  as  to  any  partnership  assets  **«  In    re  Gay,    98  Fed.  870,  3  Am. 

or  liabilities,  though  the  Hchedirfe  dis-  Bankr.  Rep.  529.  See  Keelcr  v.  Snnd-. 
closed  Individual  and  partnership  debts,  grass,  8  Wkly.  Law  Bui.  (Ohio)  219: 
and  the  creditors  of  the  Ann  were  not  Curtis  v.  Woodward,  58  Wis.  499,  17  N. 
notified,  the  bankrupt  was  not  entitled  to  W.  328,  46  Am.  Rep.  047.  A  discharge 
a  discharge  from  Arm  debts,  though  the  purporting  on  Its  face  to  release  one 
Ann  had  been  dissolved  and  was  without  member  of  a  firm  from  his  individual 
assets,  and  the  firm  debts  were  barred  by  debts  will  not  discharge  him  from  the 
limitation.  In  re  Morrison,  127  Fed.  186,  firm  liabilities.  Honegger  v.  Wettsteln, 
11  Am.  Bankr.  Rep.  498.  47  N.  T.  Super.  Ct.  125. 

"•In   re  George,  1  Low.  409,   Fed.         111  In  re  Meyers,  96  Fed.  408,  2  Am. 
Cas.  No.  5,325.  Bankr.  Rep.  707. 

111  In   :      "  --..--_.. 
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ruptcy  is  against  the  firm,  as  a  legal  entity,  but  does  not  include  adjudi- 
cations against  the  partners  separately,  it  is  only  the  firm  which  is  en- 
titled to  a  discharge,  and  the  court  cannot  grant  discharges  to  the  part- 
ners as  individuals.m 

s«  In  re  Ncylaud,  184  Fed.  144,  24  Am. Bankr.  Hep.  879:  In  re  Hale,  107  ffed. 
432,  6  Am.  Bankr.  Rep.  S3. 
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§  132.  Jurisdiction  of  Corporations. — Under  the  present  Bankruptcy 
Act,  as  amended  in  1910,  all  kinds  of  private  corporations,  including  lim- 
ited partnerships  and  other  quasi  corporate  organizations,  may  file  vol- 
untary petitions  in  bankruptcy,  except  only  railroad,  insurance,  and  bank- 
ing companies.  Whether  the  directors  of  a  corporation,  without  au- 
thority from  the  stockholders,  have  power  to  file  a  voluntary  petition  in 
bankruptcy,  must  be  determined  by  the  law  of  the  state  in  which  the 
corporation  is  organized.  But  under  the  general  law,  and  in  the  absence 
of  any  provision  on  the  subject  in  the  statutes  of  the  state,  or  in  its  arti- 
cles qf  incorporation  or  its  by-laws,  the  directors  of  a  corporation  have 
authority  to  execute  a  general  assignment  of  its  property  for  the  benefit 
of  its  creditors;  and  such  power  may  well  be  extended  to  the  filing  of 
a  petition  in  voluntary  bankruptcy.1  A  state  court  has  no  power,  by 
any  form  of  order  or  injunction,  to  limit  the  operation  of  the  Bankruptcy 
Act,  and  therefore  cannot  enjoin  a  corporation  from  filing  its  petition 

1  In  re  Ann  Arbor  Mach.  Corporation  thority  of  the  law  of  the  state,  with  pow- 

(C.  C.  A.)  274  Fed.  24;   In  re  De  Camp  er  to  take  possession  of  and  hold  the 

Glass  Casket  Co.  (C.  C.  A.)  272  Fed.  Ki8,  property  of  the  corporation,  Its  directors 

47  Am.  Bankr.  Hep.  1;    Flits  v.  Custer  are  without  power  to  authorize  the  filing 

Slide  Mining  &  Development  Co.  (C.  C,  of  a  petition  In  voluntary  bankruptcy 

AJ  266  Fed.  864,  46  Am.    Bankr.  101.  and  the  surrender  of  Its  property  to  the 

after  a  receiver  has  been  appointed  for  bankruptcy  court.     In  re  Associated  Oil 

a  corporation  by  a  state  court,  under  an-  Co.  (D.  C.)  271  Fed.  786,  46  Am.  Bankr. 
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in  voluntary  bankruptcy.*  But  a  court  of  bankruptcy  cannot  be  com- 
pelled to  exercise  its  jurisdiction  in  aid  of  a  fraud,  and  it  has  power  to 
permit  the  intervention  of  stockholders  to  contest  a  voluntary  petition 
filed  on  behalf  of  llie  corporation  by  its  officers  and  directors,  upon  a 
showing  that  the  object  of  the  proceeding;  was  to  avoid  the  effect  of  a 
judgment  obtained  by  stockholders  against  the  corporation  and  its  di- 
rectors for  the  appointment  of  a  receiver  for  the  corporation,  and  for  an 
accounting  by  the  directors  for  fraudulent  mismanagement* 

As  to  compulsory  or  involuntary  proceedings,  the  present  provision 
is  that  an  adjudication  may  be  made  in  such  proceedings  against  "any 
unincorporated  company,  and  any  moneyed,  business,  or  commercial 
corporation,  except  a  municipal,  railroad,  insurance,  or  banking  corpora- 
tion, owing  debts  to  the  amount  of  one  thousand  dollars  or  over."  A 
petition  in  involuntary  bankruptcy  against  a  corporation  which  does 
not  show  that  it  belongs  to  one  or  other  of  the  enumerated  classes  is 
not  sufficient  to  support  an  adjudication*  It  is  within  the  jurisdiction 
of  the  court  of  bankruptcy  to  determine  whether  the  respondent  is 
amenable  to  involuntary  bankruptcy  or  not,  in  view  of  the  nature  of  its 
business  or  occupation.8  In  other  respects,  the  proceeding  against  a  cor- 
poration is  the  same  as  in  the  case  of  an  individual  debtor.  The  same 
proportion  of  creditors,  in  number  and  amount,  must  join  in  a  proceed- 
ing to  force  a  corporation  into  bankruptcy  that  is  required  in  the  case 
of  a  natural  person* 

In  regard  to  the  jurisdiction  of  the  courts  of  bankruptcy  over  the 


Rep.  482.  There  Is  no  presumption  of 
authority  In  an  officer  of  a  corporation 
to  make  and  file  a  voluntary  petition  In 
bankruptcy  for  It,  and  he  may  not  do 
so  without  the  consent  of  the  directors. 
Iippul  Cleaners  &  Dyers  v.  Merits  (0.  G. 
A.)  274  Fed.  015.  But  a  petition  la  volun- 
tary bankruptcy  filed  hy  the  attorney  of 
a  corporation,  whose  action  was  ratified 
by  a  majority  of  the  stockholders  and 
by  all  the  directors  who  were  competent 
to  act  for  it,  the  other  directors  having 
claims  against  it,  was  held  sufficient  to 
give  the  court  Jurisdiction.  In  re  Peo- 
ple's Warehouse  Co.  (D.  C.)  273  Fed.  611. 
»  In  re  Hargadlne-McKittrlck  Dry 
Goods  Co.  (D.  O.)  239  Fed.  155.  39  Am. 
Bankr.  Rep.  142.  The  decree  in  this 
case  wns  reversed  on  appeal  (Zcitiiiger  v. 
HarEndine-McKlttrlck  Dry  Goods  Co., 
244  Fed.  719,  157  C.  C.  A.  167,  40  Am. 
Bankr.  Rep.  324,  but  not  on  the  proposi- 
tion stated  In  the  text,  but  because  the 
directors,  in  filing  a  voluntary  petition 


for  the  corporation,  were  attempting  a 
fraud  on  the  stockholders. 

*  Zeitinger  v.  HarguUine-MeKittrick 
Dry  Goods  Co.,  244  Fed.  719,  157  C.  C. 
A.  167,  40  Am.  Bankr.  Rep.  324. 

•  In  re  Oregon  Bulletin  Printing  & 
Pub,  Co.,  3  Sawy.  614,  Fed.  Cas.  No. 
10.501. 

s  T.  E.  Hill  Co.  V.  Contractor's  Supply 
&  Equipment  Co.,  156  111.  App.  270. 
Though  a  company  against  which  a  peti- 
tion in  involuntary  bankruptcy  was  filed 
may  not  have  been  subject  to  adjudica- 
tion, yet  a  court  of  bankruptcy  which  en- 
tertained the  petition  and  appointed  a 
receiver  had  Jurisdiction  over  the  parties 
and  the  subject-matter.  In  re  Wllkes- 
Barre  Light  Co.  (D.  C.)  235  Fed  807,  38 
Am.  Bankr.  Rep.  99. 

«  In  re  Leavenworth  Sav.  Bank,  4  Dili. 
363,  14  N.  B.  B.  92,  Fed.  Caa.  No.  8,165: 
In  re  Oregon  Bulletin  Printing  &  Pub. 
Co.,  3  Sawy.  614,  14  N.  B.  R.  405,  Fed. 
Cns.  No,  10,561. 
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person  of  the  debtor,  the  terms  of  the  act  are  very  broad.  They  have 
authority  to  make  as  adjudication  in  bankruptcy  against  persons  (in- 
cluding corporations)  who  "have  had  their  principal  place  of  business, 
resided,  or  had  their  domicile,  within  their  respective  territorial  juris- 
dictions for  the  preceding  six  months  or  the  greater  portion  thereof." 
(Section  2,  clause  1.)  It  is  now  reasonably  well  settled  that  the  residence 
or  domicile  of  a  corporation  can  be  only  in  that  state  from  which  it  de- 
rives its  charter  or  under  whose  laws  it  was  organized.  For  purposes 
of  federal  jurisdiction,  it  does  not  become  a  "citizen"  or  a  "resident" 
of  any  other  state  by  maintaining  a  place  of  business  in  such  other  state, 
even  though  that  may  be  its  principal  or  exclusive  place  of  business.1 
But  the  terms  of  the  bankruptcy  act  are  much  wider  than  this,  and, 
indeed,  it  would  be  singularly  lacking  in  efficiency  if  an  adjudication 
could  only  be  made  in  the  district  where  a  corporation  was  officially  a 
"resident"  or  had  its  "domicile."  And  it  is  now  well  settled  that,  in 
the  case  of  a  corporation  organized  under  the  laws  of  one  state  but  which 
carries  on  business  in  another  state  or  in  several  other  states,  it  is  not 
necessary  that  proceedings  in  bankruptcy  should  be  instituted  in  the 
federal  court  in  the  state  from  which  it  derives  its  charter  (though  that 
court  would  have  jurisdiction  by  reason  of  the  "domicile"  of  the  cor- 
poration), but  may  be  maintained  in  that  district,  wherever  it  may  be,  in 
which  the  company  has  its  chief  or  principal  place  of  business.'  The 
whereabouts  of  the  principal  place  of  business  of  a  corporation,  for  the 
purposes  of  jurisdiction  in  bankruptcy  proceedings  against  it,  is  a  ques- 
tion of  fact,  and  the.  decision  of  it  is  not  controlled  either  by  the  place 
of  incorporation  or  by  any  provision  in  the  charter  of  the  company  as 

» la  re  Mathews  Conso).  Slate  Co.,  144  107  Fed.  255.  5  Am.  Bankr.  Rep.  744;  In 

Fed.   724,   15   Am.   Bankr.   Rep.   779,   16  re  Magld-Hope  Silk  Mfg.  Co.,  110  Fed. 

Am.   Bdiikr.    Hep.    350:     Germania    Fire  302,  6  Am.  Banjsr.  Rep.  610;   Tiffany  v. 

Ins.  Co.  v.  Francis,  11  Wall.  210,  20  I*  La  Plume  Condensed  Milk  Co.,  141  Fed. 

Ed.  77;   Shnw  v.  Mining  Co.,  145  U.  S.  444,    15  Am.   Bankr.  Rep.   413;     Home 

414,   12    Sup.    Ct.    835,   36   L.    Ed.    768:  Powder  Co.  v.  Geis  (C.  C.  A.)  204  Fed. 

Southern  Pacific  Co.  v.  Dentou,  146  U.  568,  29  Am.  Bankr.  Rep.  580.     But  In 

S.  202,   13   Sup.  Ct.   44,  36   L.   Ed.   942;  determining    In    what   jurisdiction    the 

Ward  v.  Blake  Mfg.  Co.,  56  Fed.  437,  5  principal  place  of  business  of  a  bankrupt 

C.  C.  A.  538;   National  Typographic  Co.  corporation  is  located,  donht  should  lit- 

v.  New  York  Typocraphlc  Co.,  44  Fed.  resolved  In  favor  of  that  Jurisdiction 

711;    Overman   Wheel  Co.  v.  Pope  Mf*.  where  It  obtained  Its  corporate  existence. 

Co.,  46  Fed.  577;  Hatch  v.  Chicago,  R.  I.  and  where  it  is  usually  required  to  main 

4  P.  R.  Co.,  6  Blatchf.  105,  Fed.  Cas.  tain  an  office.     In  re  Tennessee  Const. 

No.  6.204;    Gulnn  v.  Iowa  Cent.  By.  Co.,  Co.,  207  Fed.  203.    The  court  of  the  dls- 

14  Fed.  323.  trk-t  in  which   the  corporation  has  its 

*  In  re  Hunger  Vehicle  Tire  Co.,  159  domicile  has  priority  of  Jurisdiction  over 

Fed.  901,  87  C.  C.  A.  81,  19  Am.  Bankr.  iUe  court  of  the  district  in  which  it  nan 

Rep.  785;    In  re  Alaska  American  Fish  its  chief  place  of  business.     In  re  New 

Co.,  162  Fed.  498,  20  Am.  Bankr.  Rep.  Era  Novelty  Co.  (P.  C.)  241  Fed.  298, 

712;  Dressel  v.  North  State  Lumber  Co.,  S3  Am.  Bankr.  Rep.  80. 
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to  where  its  principal  office  shall  be  located.'  It  is  likewise  immaterial 
that  a  corporation  which  maintains  its  principal  place  of  business  in  a 
state  other  than  that  in  which  it  was  incorporated  has  not  complied 
with  the  laws  of  the  foreign  state,  as  to  filing  its  articles  of  incorporation, 
obtaining  a  certificate,  paying  a  license  fee,  or  other  requirements  nec- 
essary to  its  lawful  right  to  do  business  therein.1*  Actual  maintenance 
of  a  principal  place  of  business  therein  is  sufficient  to  give  jurisdiction, 
though  it  be  unlicensed  or  otherwise  contrary  to  law.  But  questions  of 
great  difficulty  sometimes  arise  in  determining  what  is  the  "principal" 
place  of  business.  There  are  some  decisions  to  the  effect  that,  although 
a  company  may  have  its  home  office  in  one  state,  where  its  officers  are 
and  where  its  directors  meet,  and  where  its  records  are  kept  and  its  fi- 
nances administered,  this  is  not  the  place  where  it  is  "carrying  on  busi- 
ness" if  its  actual  operations  are  conducted  in  another  state,  where  its 
mines,  shops,  factories,  mills,  or  railroad  are  located.11  But  the  modern 
decisions  have  generally  abandoned  this  rule,  probably  in  view  of  the 
change  in  methods  of  corporate  management  and  the  tendency  to  sepa- 
rate the  office  from  the  factory  and  to  establish  the  executive  administra- 
tion in  the  larger  cities,  and  probably  also  in  view  of  the  fact  that  it  is 
ordinarily  much  more  convenient  to  settle  the  affairs  of  an  insolvent  cor- 
poration at  the  place  where  its  records  are  kept  and  its  financial  business 
transacted.  Accordingly,  it  is  generally  held  that  where  a  corporation 
operates  factories,  mills,  mines,  or  other  works  in  one  state,  but  maintains 
a  head  office  in  another  state,  from  which  supreme  direction  and  control 
are  exercised  over  all  its  business,  and  where  its  -directors  hold  their 
meetings,  its  records  and  accounts  are  kept,  its  correspondence  conduct- 
ed, and  its  banking  business  mainly  done,  it  is  the  latter  place,  and  not 
"  the  former,  which  constitutes  the  company's  principal  place  of  business, 
and  where  proceedings  in  bankruptcy  against  it  may  be  instituted." 

<>  In  re  Pennsylvania  Conaol.  Coal  Co.,  242  Fed.  243,  155  C.  0.  A.  83,  39  Am. 
103  Fed.  579,  20  Am.  Bankr.  Bep.  872;  Bankr.  Rep.  562;  Roszell  Bros.  v.  Con- 
la  re  Guanaeevi  Tunnel  Co.  (C.  C.  A.)  tlnental  Coal  Corp.  (D.  C.)  235  Fed.  343. 
201  Fed.  310.  29  Am.  Bankr.  Rep.  229;  38  Am.  Bankr.  Rep.  31;  In  re  Beler- 
In  re  Wenatchee- Stratford  Orchard  Co.,  meleter  Bros.  Co.  (D.  C.)  208  Fed.  945,  31 
205  Fed.  964,  30  Am.  Bankr.  Rep.  540;  Am.  Bankr.  Rep.  4T4. 
In  re  R.  H.  Pennington  &  Co.  (D.  C.)  22S  '  "  Bordlck  v.  Dillon,  144  Fed.  737,  75 
Fed.  388,  35  Am.  Bankr.  Rep.  832;  In  re  C.  C.  A.  603;  In  re  Marine  Machine  & 
San  Antonio  Land  &  Irrigation  Co.  (D.  Conveyor  Co.,  91  Fed.  630,  1  Am.  Bankr. 
C.)  228  Fed.  984,  36  Am.  Bankr.  Rep.  512.  Rep.  421;    In  re  Mathews  Consul.  Slate 

<«  In  re  Duplex  Radiator  Co.,  142  Fed.  Co.,  144  Fed.  724,  15  Am.  Bankr.  Rep. 

906,  16  Am.  Bankr.  Rep.  324;  In  re  Per-  779,    16  Am.  Bankr.   Rep.  350;    In  re 

ry  Aldrleb  Co.,  165  Fed.  249,  21  Am.  Pennsylvania  Consol.  Coal  Co.,  163  Fed. 

Bankr.  Rep.  244.  679,  20  Am.  Bankr.  Rep.  872.     Compare 

»t  In  re  Alabama  AC.R.Co.,9  Blatchf.  In  re  Elmlra  Steel  Co.,  109  Fed.  456,  5 

390,  6  N.  B.  R.  107,  Fed.  Can.  No.  124;  Am.  Bankr.  Rep.  4S4:  In  re  Tygarts  Rlv- 

Continental  Coal  Corp.  v.  Roszelle  Bros.,  er  Coal  Co.,  203  Fed.  178,  30  Am.  Bankr. 
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But  where  a  company  having  both  its  executive  offices  and  its  plant 
in  one  state  ceases  to  manufacture  any  products,  the  fact  that  it  con- 
tinues to  make  sales  of  its  finished  goods  through  an  agent  in  another 
state  does  not  operate  to  transfer  its  principal  place  of  business  to  the 
latter  state."  And  so,  where  a  company,  incorporated  in  one  state 
and  doing  business  in  another,  sold  most  of  its  stock  and  gave  up  its 
place  of  business,  and  went  into  the  hands  of  receivers  appointed  by  a  . 
court  of  the  state  of  its  domicile,  who  took  charge  of  the  remaining  prop- 
erty in  the  other  state,  all  about  six  months  before  the  filing  of  a  petition 
in  bankruptcy  against  it,  it  was  held  that  a  federal  court  in  the  latter 
state  had  no  jurisdiction  of  the  petition.1*  * 

Returning  to  the  subject  of  residence  or  domicile,  it  may  be  observed 
that  if  a  corporation,  already  enjoying  corporate  existence  under  the 
laws  of  one  state,  receives  also  a  charter  from  another  state,  it  becomes, 
for  purposes  of  jurisdiction,  a  resident  or  citizen  of  either  state  and  of 
both."  And  where  the  same  corporation  thus  enjoys  a  corporate  ex- 
istence by  legislative  recognition  in  two  states  at  once,  and  successive 
petitions  in  bankruptcy  are  filed  against  it  in  the  federal  courts  within 
each  of  those  states,  that  court  which  first  acquires  jurisdiction  by  the 
filing  of  the  petition  .will  retain  it,  and  must  be  permitted  to  exercise 
it  to  the  fullest  extent,  without  interference  by  any  other  court.1*  And 
so,  where  a  bankrupt  corporation  has  its  domicile  in  one  judicial  district, 
and  its  principal  place  of  business  in  another,  the  courts  of  bankruptcy 
of  both  districts  will  have  concurrent  jurisdiction  of  involuntary  pro- 
ceedings in  bankruptcy  against  it.11 

§  133.  Same;  Effect  of  Proceedings  for  Dissolution  Under  State 
Law. — A  corporation  which  is  subject  to  the  provisions  of  the  act,  and 
has  committed  an  act  of  bankruptcy,  and  which  is  in  existence  when  the 
petition  against  it  is  filed  and  when  the  proper  papers  are  served  on  its 
proper  officer,  cannot  oust  the  jurisdiction  of  the  court  of  bankruptcy 
to  proceed  to  an  adjudication  on  the  return  day,  because  a  decree  dis- 
solving the  corporation  has  been  made  after  such  service  and  before  such 

Rep.  183.    ADd  see  In  re  Worcester  Foot  27  L.  Ed.  518;    Mlnot  v.  Philadelphia, 

wear  Co.  (D.  C.)  251  Fed.  760,  41  Am.  W.  4  B.  H.  Co,  2  Abb.  U.  S.  323,  Fed. 

Bankr.  Rep.  695.  Cas.  No.  9,645:   Home  v.  Boston  *  M.  R.  - 

i>  In  re  Elmira  Steel  Co.,  109  Fed.  456,  Co.,  IS  Fed.  50. 

5  Am.  Bankr.  Rep.  484.  '•  In  re  Boston,    H.  &  B.  R.  Co.,  9 

i«  In  re  Perry  Aldrlcb  Co.,  165  Fed.  Blatchf.  101,  0  N.  B.  R.  209,  Fed.  Cu. 

249,  21  Aid.  Bankr.  Rep.  244.     And  see  No.  1,677. 

In  re  Thomas  McNally  Co.  (D.  C.)  208  "In  re  United  Button  Co.,  137  Fed. 

Fed.  291,  31  Am.  Bankr.  Rep.  382.  668, 13  Am.  Bnnkr.  Rep.  454;  In  re  New 

it  Railroad  Co.  v.  Harris,  12  Wall.  65,  Era  Novelty  Co.  (D.  C.)  241  Fed.  298, 

20  I/.  Ed.  354;   Memphis  4  C.  R.  Co.  v.  39  Am.  Bankr.  Rep.  80. 
Alabama,  107  U.  S.  581,  2  Sap.  Ct.  432, 
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return  day.1*  And  it  is  even  held  that  the  federal  court  has  power  to 
declare  a  corporation  bankrupt,  notwithstanding  its  dissolution  by  de- 
cree of  a  state  court,  and  the  appointment  of  a  receiver  to  wind  up  its  af- 
fairs, before  the  commencement  of  the  proceedings  in  bankruptcy,  pro- 
vided that  such  proceedings  are  begun  within  four  months  after  such  dis- 
solution, that  being  the  time  within  which  an  act  of  bankruptcy  must 
be  alleged."  At  any  rate  it  seems  clear  that  where  a  corporation,  being 
insolvent,  commits  an  act  of  bankruptcy  by  preferring  certain  of  its 
creditors,  the  jurisdiction  of  a  court  of  bankruptcy  to  adjudge  it  bank- 
rupt and  administer  its  property  attaches,  and  the  company  cannot 
avoid  inch  jurisdiction  and  validate  its  preferences  by  instituting  pro- 
ceedings for  its  dissolution  in  a  state  court  before  proceedings  in  bank- 
ruptcy against  it  are  commenced."  It  is  also  held  that  proceedings  tak- 
en by  a  state  to  forfeit  the  charter  of  one  of  its  corporations  for  non- 
payment of  state  taxes,  or  to  suspend  it  or  enjoin  it  from  all  corporate 
activity  until  such  delinquency  shall  be  removed,  do  not  destroy  the 
corporation  so  as  to  prevent  the  institution  of  proceedings  in  bank' 


is  Plat r.  v.  Archer,  9  Blatcbf.  559,  6 
N.  B.  H.  405,  Fed.  Caa  No.  11,213.  "It 
is  argued  that,  as  the  dissolution  of  the 
corporation  has  been  adjudged  and  de- 
creed in  the  state  court  prior  to  the 
hearing,  although  since  the  Institution 
of  the  proceedings  in  the  bankruptcy 
court,  such  proceedings  abated,  and  no 
adj  udk-a  tlon  In  bankruptcy  should  be 
rendered,  as  the  corporation  is  dead,  and 
no  Judgment  can  be  rendered  against  a 
dead  man.  As  to  this,  we  think  It  only 
necessary  to  refer  to  section  8  or  the 
bankruptcy  act  in  relation  to  the  death 
or  insanity  of  the  bankrupt,  and  by  anal- 
ogy bold  that  the  section  applies  to  a 
corporation  that  seeks  by  suicide  to  de- 
feat properly  instituted  proceedings  In 
bankruptcy."  Schener  v.  Smith  ft  Mont- 
gomery Book  Sc  Stationery  Co.,  112  Fed 
407,  50  C.  C.  A.  312,  7  Am.  Bankr.  Bep. 

n  Morehouse  v.  Giant  Powder  Co.  <C. 
C.  A.)  20fi  Fed.  24;  In  re  Mtuiger  Vehicle 
■  Tire  Co.,  150  Fed.  901,  87  C.  C.  A.  81,  19 
Am.  Bankr.  Bep.  785;  Tiffany  v.  La 
Plume  Condensed  Milk  Co.,  141  Fed.  444. 
15  Am.  Bankr.  Bep.  413;  In  re  Belfast 
Mesh  Underwear  Co.,  153  Fed.  224.  18 
Am.  Bankr.  Bep.  620:  White  Mountain 
Paper  Co.  v.  Morse,  127  Fed.  643.  62 
C.  C.  A.  369.  11  Am.  Bankr.  Bep.  633; 
In  re  Independent  Ins.  Co.,  2  Low.  97, 
6  N.  B.  R.  109,  Fed.  Cas.  No.  7,018;    lu 


re  Green  Pond  B.  Co.,  13  N.  B.  B.  118. 
Fed.  Cas.  No.  5,788;  In  re  Safe  Deposit 
ft  Sav.  Inst,  7  N.  B.  R.  392,  Fed.  Cas 
No.  J2,2U;  In  re  Washington  Marine 
Ins.  Co.,  2  Ben.  292,  2  N.  B.  B.  648,  Fed. 
Cas.  No.  17,246;  Tbornhtll  v.  Bank  of 
Louisiana,  1  Woods,  1,  Fed.  Cas.  No. 
13,992;  In  re  Merchants'  Ins.  Co„  3  Biss 
162,  Fed.  Cas.  No.  9,441;  In  re  New  Am- 
sterdam Ins.  Co.,  6  Ben.  368,  Fed.  Cas. 
No.  10,140.  And  see  In  re  Storck  Lum- 
ber Co..  114  Fed.  860,  8  Am.  Bankr.  Bep. 
86,  where  it  was  said:  "Upon  the  broad 
principle  that  the  national  bankrupt  law 
la  to  govern  the  administration  of  the 
estates  of  all  insolvent  debtors,  and  su- 
persedes all  the  state  laws  having  a  like 
object,  when  its  provisions  are  Invoked 
by  the  requisite  creditors  and  acts  of 
bankruptcy  are  proven,  a  motion  made 
by  the  receiver  of  a  corporation,  ap- 
pointed under  a  suit  [statute?]  for  wind- 
ing op  Insolvent  corporations,  which  is 
in  the  nature  of  a  proceeding  in  Insol- 
vency, to  quash  the  petition  in  Involun- 
tary bankruptcy  theretofore  filed  against 
the  corporation,  upon  the  ground  that 
the  state  court  had  full  Jurisdiction 
when  it  entered  its  decree  dissolving  the 
corporation,  and  that,  when  said  peti- 
tion was  filed,  the  corporation  was  no 
longer  In  existence,  must  be  overruled." 
?«  In  re  Adams  &  Boyt  Co.,  164  Fed. 
489,  21  Am.  Bankr.  Bep.  161;  Scheuer  v. 
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ruptcy  against  it  or  its  appearance  by  attorney  therein.*1  The  same  is 
true  of  the  proceedings  taken  under  a  statute  of  Pennsylvania,  by  which 
all  the  property  of  an  insolvent  corporation  is  sold  under  a  special  writ 
of  fieri  facias  for  distribution  among  its  creditors.  This  does  not  work 
a  dissolution  of  the  corporation  so  as  to  defeat  subsequent  bankruptcy 
proceedings  against  it,  based  on  such  proceedings  as  an  act  of  bank- 
ruptcy.'1 Neither  is  the  court  of  bankruptcy  deprived  of  jurisdiction 
by  the  appointment  of  receivers  for  a  manufacturing -corporation  and 
its  ceasing  to  do  business  in  consequence,  before  the  filing  of  a  petition 
in  bankruptcy  against  it,**  nor  by  its  election  of  liquidating  trustees, 
as  authorized  by  a  state  statute,  which  further  provides  that,  upon  their 
giving  notice  by  publication,  the  company  "shall  cease  to  carry  on  its 
business,  except  so  far  as  may  be  required  fdr  the  beneficial  winding 
up  thereof."  ** 

Some  of  the  state  courts  have  held  that,  under  state  laws  empower- 
ing them  to  dissolve  a  corporation  which  has  abandoned  its  business 
and  neglected  to  wind  up  its  affairs,  they  are  not  precluded  from  doing 
so  because  a  federal  court  has  obtained  control  of  the  corporation's  prop- 
erty by  proceedings  in  bankruptcy."  This  may  be  correct  doctrine,  so 
far  as  regards  a  mere  decree  of  dissolution.  But  no  federal  court  could 
be  expected  to  admit  that  the  process  of  the  state  court  could  extend  to 
the  property  within  its  own  control,  or  in  any  manner  regulate  its  ad- 
ministration or  distribution.  For  the  jurisdiction  of  a  federal  court, 
once  attaching  in  bankruptcy  proceedings,  is  not  co-ordinate  with  that 
of  the  state  courts,  but  superior  and  exclusive. 

§  134.  Corporations  Amenable  to  Bankruptcy  Law. — As  originally 
enacted  the  Bankruptcy  Act  of  1898  provided  for  proceedings  in  invol- 
untary bankruptcy  against  "any  corporation  engaged  principally  in 
manufacturing,  trading,  printing,  publishing,  or  mercantile  pursuits," 
with  the  further  provision  that  "private  bankers,  but  not  national  banks 
or  banks  incorporated  under  state  or  territorial  laws,  may  be  adjudged 
involuntary  bankrupts."  Section  4.  Doubts  having  arisen  whether 
companies  engaged  in  the  business  of  mining  should  be  considered  as 

Smith  &  Montgomery  Book  A  Stationery  Crraion  A  Clearfield  Coal  A  Coke  Co.  v. 

Co..  112  Fed.  407,  50  C.  C.  A.  312,  7  Am.  Stanffer,  118  Fed.  981,  78  O.  C.  A.  609, 

Bankr.  Rep.  384.  17  Am.  Bnnkr.  Rep.  573. 

"  In  re  Monger  Vehicle  Tire  Co.,  159  "  In  re  C.  Moeneta  ft  Sons  Co..  1.10 

Fed.  901.  87  C.  C.  A.  81.  10  Am.  Bankr.  Fed.  685.  66  C.  C.  A.  37.  12  Am.  Bnnkr. 

Rep.  785;    In  re  Double  Star  Brick  Co.  Rep.  240. 

(D.  C.)  210  Fed.  990,  82  Am.  Bankr.  Rep.  **  In  re  Hemiles  Atktn  Co.,  133  Fed. 

149.  813,  13  Am.  Bankr.  Bep.  369. 

--------  isTInrt  v.  Boston,  H.  ft  E.  R.  Co.,  40 

*"onn.  524. 
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within  the  terms  of  the  act,M  they  were  expressly  included  by  an  amend- 
ment adopted  in  1903."  But  seven  years  later,  this  section  of  the  act 
underwent  a  drastic  revision,  and  there  was  substituted  for  the  language 
above  quoted  a  provision  bringing  within  the  terms  of  the  law,  as  to 
involuntary  proceedings,  "any  moneyed,  business,  or  commercial  cor- 
poration, except  a  municipal,  railroad,  insurance,  or  banking  corpora- 
tion." a  The  statute,  it  is  held,  is  not  lacking  in  the  "uniformity"  re- 
quired by  the  Constitution  although  it  discriminates  between  different 
classes  of  corporations,  nor  is  the  classification  adopted  by  Congress  un- 
reasonable or  beyond  the  limits  of  its  discretion.**  But  it  is  to  be  strict- 
ly construed  in  this  regard,  and  cannot  be  held  to  include  any  corpora- 
tion not  clearly  within  the  enumeration."  The  court  of  bankruptcy  has 
jurisdiction  to  determine  whether  or  not  a  given  corporation  comes 
within  the  terms  of  the  law.81 

There  has  been  some  doubt  as  to  whether  it  was  a  jurisdictional 
requisite  that  the  corporation  should  be  actually  carrying  on  one  of  the 
enumerated  lines  of  business,  at  the  time  of  the  institution  of  proceed- 
ings against  it,  chiefly  in  view  of  the  original  provision  giving  jurisdic- 
tion over  corporations  "engaged  principally"  in  manufacturing,  etc. 
Some  of  the  cases  hold  that  a  corporation  chartered  for  a  certain  pur- 
pose is  to  be  regarded  (in  bankruptcy  proceedings)  as  engaged  in  the 
business  contemplated  by  the  charter  from  the  time  it  starts  to  put  it- 
self in  shape  to  pursue  the  object  for  which  it  was  incorporated,  and  is 
amenable  to  bankruptcy  proceedings  although  it  has  not  yet  completed 
its  plant,  or  started  its  works,  or  turned  out  any  finished  product.1*"  But 
perhaps  the  better  reason  as  well  as  the  preponderance  of  authority  is 
with  the  decisions  which  maintain  that,  to  authorize  an  adjudication 
against  a  corporation  on  the  ground  of  its  being  "engaged  principally" 
in  some  line  of  business  within  the  terms  of  the  statute,  it  is  not  suffi- 
cient that  its  charter  authorizes  it  to  engage  in  such  business,  nor  that 
it  may  have  the  intention  of  so  engaging.  If,  up  to  the  time  of  the  filing 
of  a  petition  against  it,  it  has  never  done  any  business,  except  of  a 

"  See  Infra,  f  139.  E.  644.     Bee  In  re  Broadway  Savings 

"T  Act  Cong.  Feb.  5,  1903,  82  Stat.  797.      Trust  Co.  (C.  O.  A.)  162  Fed.  162,  18  Am. 

is  Act  Cong.  Jnne  26,  1910,  36  Stat.      Bankr.  Rep.  264. 
838.  "  Bollinger  v.  Central  Nat.  Bank,  177 

Fed.  009, 101  C.  O.  A.  235,  24  Am.  Bankr. 
Rep.  44;  In  re  Bloomebnrg  Brewing  Co., 
Rep.  383.  172  Fed.  174,  22  Am.  Bankr.  Rep.  626; 

*•  In  re  New  York  &  New  Jersey  Ice  White  Mountain  Paper  Co.  v.  Morse,  127 
Lines,  147  Fed.  214.  77  C.  C.  A.  440,  16  Fed.  643,  62  0.  C.  A.  369.  11  Am.  Bankr. 
Am.  Bankr.  Rep.  832.  Rep.  633;   In  re  White  Mountain  Paper 

"T,  E.  Hill  Co.  t.  Contractors'  Sup-  Co.,  127  Fed.  180,  11  Am.  Bankr.  Rep. 
plv  k  Equipment  Co.,  249  111.  304,  94  N.     491. 
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preparatory  kind,  it  is  not  subject  to  adjudication.*8  It  is  further  to  be 
remarked  that  the  liability  of  a  corporation  to  bankruptcy  proceedings 
depends  on  the  business  it  actually  transacts,  and  not  on  the  business  it 
is  empowered  by  its  charter  to  do.**  And  if  the  occupation  which  it 
pursues  is  one  that  brings  it  within  the  terms  of  the  act,  it  is  no  defense 
to  a  petition  against  it  that  such  business  was  ultra  vires.**  There  is 
also  to  be  considered  the  case  where  a  corporation  is  engaged  in  two  or 
more  distinct  lines  of  business,  one  of  which  would  subject  it  to  the 
operation  of  the  bankruptcy  act,  while  the  other  or  others  would  not, 
Here  it  is  held  that  the  question  of  the  liability  of  the  company  to  in- 
voluntary proceedings  depends  on  the  nature  of  that  business  which  is 
its  chief  or  principal  pursuit.**  But  if  it  is  carrying  on  two  lines  of 
business,  both  of  which  are  within  the  terms  of  the  act,  it  is  of  course 
immaterial  which  is  to  be  considered  its  "principal"  business.*7  And  if 
the  business  of  the  corporation  was  of  one  of  the  kinds  enumerated  in 
the  statute,  it  is  none  the  less  liable  to  be  adjudged  bankrupt  because  it 
has  ceased  to  operate  before  the  commencement  of  the  proceedings.88 

§  135.  Trading  and  Mercantile  Corporations'. — Though  the  original 
provision  of  the  statute  in  regard  to  companies  engaged  in  "trading  or 
mercantile  pursuits"  has  now  been  superseded  by  the  wider  provision  as 
to  "moneyed,  business,  or  commercial  corporations,"  it  is  important  to 
consider  the  judicial  constructions  given  to  the  earlier  clause,  because 
the  amendment  of  1910  was  probably  adopted  in  view  of  the  fact  that 
many  corporations  were  escaping  from  bankruptcy  proceedings,  by 
reason  of  such  constructions,  which,  in  the  judgment  of  Congress, 
should  be  made  amenable  to  the  law. 

«•  In  re  Coolidge  Refrigerator  &  Car  and  therefore  a  company  whose  only  au- 

Co.,  190  Fed.  008,  27  Am.  Bankr.  Rep.  thurtzed  business  is  that  of  a  carrier  is 

209;  In  re  New  England  Breeders  Club,  not  liable  to  bankruptcy  on  the  ground 

165  Fed.  517,  21  Am.  Bankr.  Rep.  349;  that  Its  principal  business  ia  in  fact  that 

In  re  Chicago-Joplln  Lead  &  Zinc  Co.,  of  a  trader. 

104  Fed.  67,  4  Am.  Bankr.  Rep.  712;  »* In  re  Kingston  Realty  Co.,  157  Fed. 

In  re  Tontine  Surety  Co.,  118  Fed.  401,  299,  19  Am.  Bankr.  Rep.  465. 

8  Am.  Bankr.  Rep.  421 ;    In  re  Toledo  ■•  Cate  v.  Connell,  173  Fed.  445,  97  C. 

Portland  Cement  Co.,  156  Fed.  83,  19  C.  A.  647;   In  re  Interstate  Paving  Co., 

Am.  Bankr.  Rep.  117.  171  Fed.  604,  22  Am.  Bankr.  Rep.  572. 

•*  In  re  Kingston  Realty  Co.,  160  Fed.  See  In  re  Humphrey  Advertising  Co., 

445,   87  0.  C.  A.  406,  19  Am.  Bankr.  177  Fed.  187,  101  C.  C.  A.  1,  24  Am. 

Rep.  845.    But  see  In  re  H.  J.  Quimby  Bankr.  Rep.  41. 

Freight  Forwarding  Co.,  121  Fed.  139,  «  Burdlck  v.  Dillon,  144  Fed.  737,  75 

10  Am.  Bankr.  Rep.  424,  holding  that,  C.  O.  A.  603. 

while  the  susceptibility  to  bankruptcy  *■  Robertson  r.  Union  Potteries  Co., 

of  a  corporation  does  not  depend  wholly  177  Fed.  279,  22  Am.  Bankr.  Rep.  121. 

on  its  charter,   yet  it   can    hardly   be  See  J.  W.  Calnan  Co.  v.  Doherty,  174 

brought  within  the  scope  of  the  act  by  Fed.  222,  98  a  C.  A  130,  23  Am.  Bankr. 

a  principal  business  outside  Its  charter;  Rep.  297. 
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At  the  present  day  it  cannot  be  said  that  there  is  any  practical  dis- 
tinction between  a  "trader"  and  a  "merchant,"  or  between  "trading"  and 
"mercantile  pursuits,"  Although,  in  a  very  colloquial  sense,  "trade" 
means  the  exchange  of  commodities,  its  legal  signification  is  not  so  re- 
stricted. A  merchant  or  trader  is  a  person  who  pursues  the  business  of 
buying  commodities,  either  for  money  or  in  exchange  for  other  com- 
modities, for  the  purpose  and  with  the  intention  of  selling  them  again 
at  a  profit.  He  is,  in  fact,  one  whose  avocation  is  to  buy  goods,  wares, 
and  merchandise  to  sell  again,  and  who  does  both,  not  occasionally  or 
incidentally;  but  habitually  and  as  a  business. M  Both  the  elements  of 
purchase  with  a  view  to  sale,  and  of  habit  or  continuity  in  the  business, 
are  necessary  to  constitute  a  trader.  The  mere  purchase  of  articles  and 
their  subsequent  sale  will  not  make  one  a  merchant  or  trader,  within 
the  meaning  of  the  law,  if  the  commodities  were  not  bought  for  the 
purpose  of  being  sold  again.40  And  again,  occasional  or  incidental  deal- 
ings in  the  way  of  trade  will  not  fix  this  character  upon  him.  He  must 
pursue  it  as  a  business.  This  is  especially  true  under  the  provision  of 
the  act  that  proceedings  in  bankruptcy  would  lie  against  a  corporation 
engaged  "principally"  in  trading  or  mercantile  pursuits.  To  illustrate, 
a  person  whose  business  is  that  of  farming  is  not  a  trader,  though  he 
may  occasionally  buy  and  sell  horses,  cattle,  and  hay.41  Nor  is  a  team- 
ster who,  even  to  a  very  considerable  extent,  buys  and  sells  hay  and 
straw,  for  the  bona  fide  purpose  of  keeping  his  teams  from  standing 
idle,"  nor  a  theatrical  manager  who  buys  costumes  and  machinery  for 
use  in  his  business,  and  who  on  a  few  occasions  has  sold  some  such 
property,**  nor  a  bank  cashier  who  buys  paintings  from  time  to  time, 
and  sells  them  at  auction.44  So,  although  a  water  company  may  be 
authorized  by  its  charter  to  "buy,  sell,  use,  and  deal  in  water  for  power, 
manufacturing,  and  hydraulic  purposes,"  yet  if  its  business  is  actually 
confined  to  supplying  water  for  domestic  consumption  and  to  municipal 
fire  departments,  it  cannot  be  said  to  be  "engaged  principally  in  trading 
or  mercantile  pursuits."  ** 

«  Zugalla  v.  International  Mercantile  «  In  re  Rogers,  1  Low.  423,  3  N,  B.  R. 

Agency,  U2  Fed.  927,  74  C.  0.  A.  97,  16  5G4,  Fed.  Cas.  No.  12,001. 

Am.  Bankr.  Rep.  67;   In  re  H.  J.  Quim-  "In  re  Cote,  2  Low.  374,  14  N.  B.  R. 

by   Freight  Forwarding   Co.,    121    Fed.  503,  Fed.  Cas.  No.  3,207:    In  re  Rags- 

139.    10  Am.   Bankr.  Rep.   424 ;    In  re  dale,  7  Blss.  154,  10  N.  B.  R.  216,  Fed. 

Tontine  Surety  Co.,  116  Fed.  401,  8  Am.  Caa.  No.  11,530. 

Bankr.  Rep.  421;    Com.  v.  Natural  Gas  *"  In  re  Kimball,  7  Fed.  461 

Co..   32   Pltttb.  Leg.   J.  309 ;    State   v.  «>  In  re  Duff,  4  Fed.  519. 

Smith,  5  Humph.  (Tenn.)  394 ;   Lonsdale  <*  In  re  Chapman,  9  Ben,  311,  Fed. 

v.  Brashenr,  3  T.  B.  Mon.   (K.v.)  330;  Cas.  No.  2,601. 

In  re  Tyler,  4  N.  B.  R.  104,  Fed.  Cas.  *B  In  re  New  York  &  W.  Water  Co.,  98 

No.  14.305;    Wnkeman   v.  Hoyt,  5  Law  Fed.  711,  3  Am.  Bankr.  Rep.  508. 
Rep.  309.  Fed.  Cas.  No.  17,051. 
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The  following  persons  have  been  held  to  be  "merchants"  or  "trad- 
ers," within  the  meaning  of  former  bankruptcy  statutes :  A  dealer  in 
natural  ice;**  a  person  engaged  in  the  manufacture  and  sale  of  lum- 
ber ;  *'  one  engaged  in  the  operation  of  a  planing  mill ; 4*  a  person  who 
buys  and  sells  furniture  on  his  own  account  and  has  a  shop  where  his 
goods  are  displayed;4*  a  tin-smith  who  also  keeps  a  stock  of  hard- 
ware; **  a  baker  who  buys  flour,  which  he  makes  into  bread,  and  sells 
the  bread  to  daily  customers ; n  a  man  who  boards  horses ;  ■  a  person 
who  keeps  a  bar  or  an  inn  and  sells  there,  for  cash  and  on  credit,  cigars 
and  liquors  bought  in  quantity ; M  a  stair-builder  who  buys  lumber,  nails, 
and  other  necessary  materials,  and  works  them  up  into  stairs  for  per- 
sons who  give  him  orders  therefor  and  pay  him  a  gross  price  therefor 
delivered  and  completed ; M  a  butcher  who  buys  cattle  on  the  hoof,  and 
sells  some  of  them,  and  converts  the  rest  into  money  by  slaughtering 
and  disposing  of  the  product  as  meat.50  It  has  also  been  held,  under 
the  present  statute,  that  a  corporation  which  owns  and  maintains  a 
private  hospital  for  consumptives,  conducting  its  business  for  profit 
and  not  as  a  charity,  furnishing  to  its  patients  the  usual  accommoda- 
tions of  a  hotel,  and  treating  their  disease  chiefly  by  the  inhalation  of 
an  antiseptic  vapor  chemically  prepared  on  the  premises,  though  it  is 
not  a  "manufacturing"  corporation,  within  the  meaning  of  the  statute, 
is  "engaged  principally  in  trading  or  mercantile  pursuits,"  and  may 
therefore  be  adjudged  bankrupt  in  involuntary  proceedings  against  it.w 
A  similar  ruling  has  been  made  in  regard  to  a  corporation  conducting 
the  business  of  a  mercantile  agency,  and  chiefly  occupied  in  gathering 
information  and  printing  and  publishing  a  book  of  ratings  with  respect 
to  the  standing  of  merchants."  Also,  on  the  theory  that  electricity 
generated  for  the  purpose  of  light,  heat,  and  power  is  a  product  of 
"manufacture"  and  a  commercial  commodity,  it  has  been  held  that  a 
corporation  whose  business  is  to  buy  electricity  and  resell  it  to  consum- 

*•  City  of  Kansas  v.  Vlndqueat,  36  Ma  lis  Cab  &  Automobile  Co.,  ITS  Fed.  113, 

App.  584.  23  Am.   liaiikr.  Rep.  003. 

"  in  re  Cowles,  1  N.  B.  R,  280,  Fed.  "  In  re  Sherwood,  9  Ben.  66.  17  N.  B. 

Cas.  No.  3,207.  E.    112,  Fed.  Cas.   No.   12,773 ;    In  re 

<s  Baldwin  t.  Rosseau,  Fed.  Cas.  No.  Ryan,  2  Sawy.  411,  Fed.  Cas.  No.  12,- 

S03.  183. 

«» In  re  Newman,  3  Ben.  20,  2  N.  B.  D«  In  re  Garrison,  5  Ben.  430,  1  N.  B. 

B.  302,  Fed.  Cas.  No.  10,175.  R.  287,  Fed.  Cas.  No.  5,234. 

'»  In  re  Sawyer,  2  Hask,  337,  Fed.  Cas.  «  In  re  Basset  t,  8  Fed.  266. 

No.  12,394.  •  » In  re  San  Gabriel  Sanatorium  Co., 

51  In  re  Cocks,  3  Ben.  260,  Fed.  Cas.  05  Fed.  271.  2  Am.  Bankr.  Rep.  408. 

No.  2.933.  »t  in    re   Mutual    Mercantile  Agency, 

"In  re  Morton  Boarding  Stables,  108  Ul  Fed,  152,  6  Am.  Bankr.' Bep.  607. 

Fed.  791,  5  Am.  Bankr.  Rep.  703 ;    In  re  But  compare  Zugalla   v.   International 

Odell,  9  Ben.  209.  17  N.  B.  R.  78.  Fed.  Mercantile  Agency.  142  Fed.  927,  74  O. 

Cas.  No.  10,426.    But  compare  In  re  W11-  C.  A.  97.  16  Am.  Bankr.  67. 
BTJt.BitB.f3D  Ed.>— 20 
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ers  for  such  purposes  at  a  profit  is  engaged  in  "trading,"  within  the 
meaning  of  the  statute.*8 

On  the  other  hand,  in  regard  to  the  following,  it  has  been  held 
that  they  are  not  to  be  accounted  merchants  or  traders  within  the  mean- 
ing of  the  law :  An  owner  of  oil  lands,  who  divides  them  into  lease- 
holds and  receives  the  rent  in  oil,  as  he  deals  only  in  the  product  of  his 
land ; "  a  water-supply  company,  engaged  hi  the  business  of  obtaining, 
transporting,  and  supplying  pure  water  for  municipal  and  domestic 
use ;  **  a  man  who  speculates  in  stocks,  buying  and  selling  them  through 
brokers,  but  not  keeping  an  office  for  that  purpose  nor  acting  as  a  com- 
mission broker  for  others ;  **  a  corporation  whose  charter  authorizes  it 
to  deal  in  notes,  loans,  and  bonds ;  **  one  who  contracts  with  a  railroad 
company  to  grade  and  build  its  road ;  **  the  keeper  of  a  livery  stable ;  •* 
one  who  superintends  the  running  of  a  steamboat,  and,  as  treasurer  of 
the  corporation  owning  her,  receives  and  disburses  the  money  earned 
by  the  vessel ;  **  a  corporation  engaged  in  conducting  a  general  fire  in- 
surance agency ;  *•  one  occupied  in  buying  and  selling  improved  and  un- 
improved real  estate ; M  one  operating,  for  profit,  a  circulating  libra' 
ry;*8  a  building  and  loan  association  ;•  a  corporation  conducting  a 
public  warehouse ; *°  one  engaged  in  the  business  of  soliciting  advertise- 
ments and  placing  them  in  newspapers  at  rates  previously  obtained ; " 
a  company  incorporated  for  the  purpose  of  giving  theatrical  perform- 
ances and  engaged  solely  in  that  business ; M  a  common  carrier ;  **  a  cor- 


v>  In  re  Woods,  7  N.  B.  JL  126,  Fed. 
Cas.  No.  17,990. 

«°  In  re  New  York  ft  W.  Water  Co.,  98 
Fed.  711,  3  Am.  Bankr.  Bep.  508. 

«i  In  re  Surety  Guarantee  ft  Trust  Co., 
121  Fed.  73,  56  O.  C.  A.  651,  9  Am. 
Bankr.  Rep.  129 ;  In  re  Mareton,  5  Ben. 
313,  Fed.  Caa.  No.  9,142;  In  re  Wood- 
ward, 8  Ben.  563,  Fed.  Cos.  No.  18,001. 
Rut  see  In  re  H.  B.  Leigbton  ft  Co., 
147  Fed.  311,  17  Am.  Bankr.  Rep.  275. 

«  Murphy  v.  Penniman,  105  Md.  452, 
86  Atl.  282,  121  Am.  St.  Bep.  583. 

01  In  re  Smith,  2  Low.  69,  Fed.  Cae. 
No.  12,981;  In  re  Minnesota  ft  A.  Const. 
Co.,  7  Ariz.  137,  60  Pac.  881. 

«*  Hall  v.  Cooley,  Fed.  Cas.  No.  5,928; 
Gallagher  v.  De  Lancey  Stables  Co., 
158  Fed.  381,  19  Am.  Bankr.  Rep.  SOL 

«» In  re  Merritt,  7  Fed.  853. 

•■  In  re  Moore  ft  Mulr  Co.,  178  Fed. 
732,  23  Am.  Bankr.  Rep.  122. 


845. 

« In  re  Parmelee  Library,  120  Fed. 
235,  56  C.  C.  A.  583,  9  Am.  Bankr.  Rep. 
568.  On  nearly  the  same  principle,  a 
corporation  whose  business  Is  renting 
films  for  moving  pictures  Is  not  engaged 
In  trading  or  a  mercantile  pursuit  In 
re  Imperial  Film  Exchange,  198  Fed.  80, 
117  C.  C.  A.  188,  28  Am.  Bankr.  Bep. 
815. 

«»In  re  New  York  Biitldlng-Loan 
Banking  Co.,  127  Fed.  471,  11  Am. 
Bankr.  Bep.  EL 

to  In  re  Pacific  Coast  Warehouse  Co., 
123  Fed.  740. 

"In  re  Snyder  ft  Johnson  Co.,  133 
Fed.  806,  13  Am.  Bankr.  Bep.  325. 

"  In  re  Oriental  Society,  104  Fed.  975. 
5  Am.  Bankr.  Rep.  219.  So  as  to  a 
corporation  whose  business  Is  renting 
films  for  moving  pictures.  In  re  Impe- 
rial Film  Exchange,  198  Fed.  80,  117  O. 
C.  A.  188,  28  Am.  Bankr.  Bep.  815. 

"  In  re  Philadelphia  ft  Lewes  Transp, 
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poration  engaged  in  conducting  a  hotel,  a  restaurant,  or  a  saloon ; M  and 
one  operating  a  laundry." 

But  it  is  very  essential  to  notice  that  most,  if  not  all,  of  the  avoca- 
tions or  pursuits  mentioned  in  the  preceding  paragraph  would  come 
within  the  terms  of  the  law  as  it  now  stands.  That  is  to  say,  a  corpo- 
ration engaged  in  carrying  on  any  one  of  those  various  lines  of  business 
would  almost  certainly  be  held  to  be  within  the  description  of  "mon- 
eyed, business,  or  commercial  corporations." 

§  136.  Manufacturing  Corporations. — For  the  reasons  stated  in  the 
preceding  section,  it  is  necessary  also  to  pay  some  attention  to  the 
previous  decisions  construing  the  term  "manufacturing."  For  while  a 
manufacturing  corporation  may  or  may  not  be  also  describable  as  a 
"commercial"  corporation.lt  is  certainly  a  "moneyed"  or  a  "business" 
company;  and  on  the  other  hand,  many  companies  which  were  held 
not  to  be  "engaged  principally  in  manufacturing"  would  clearly  come 
within  the  broader  language  of  the  amendment  of  1910.  And  first,  it 
is  necessary  to  advert  to  the  distinction  between  "manufacturing"  and 
"mercantile  pursuits."  In  the  case  of  a  merchant,  as  well  as  a  manu- 
facturer, there  is  a  common  element  of  purchasing  personal  property 
with  a  view  of  making  a  gain  or  profit.  But  a  manufacturer  attains  the 
object  "by  adding  to  the  value  of  the  property  after  purchase,'by  some 
process  or  combination  with  other  materials,  while  the  merchant  is 
supposed  to  get  his  advanced  price  or  profit  by  selling  the  article  as 
it  is,  without  subjecting  it  to  any  change  by  hand,  by  machinery,  or  by 
art  The  material  entering  into  the  manufactured  article  may  be  modi- 
fied more  or  less  in  its  identity,  as  it  passes  through  the  several  stages 
of  a  manufacturing  process,  but  the  merchant  deals  in  the  manufactured 
article  itself,  or  its  constituents,  by  buying  and  selling  them  in  the 
same  condition  in  which  he  purchases  them.  His  business  is  that  of 
exchanges,  and  not  of  making  or  fabricating  from  raw  materials."  n 

Co.,  114  Fed.  403,  7  Am.  Bankr.  Rep.  Am.  Bankr.  Rep.  173 ;  In  re  Barton  Ho- 

707;    In  re  K.  J.  Quimby  Freight  For-  tel  Co.,  12  Am.  Bankr.  Rep.  335. 

warding  Co.,  121  Fed.  139, 10  Am.  Bankr.  "  In  re  Eagle  Steam  Laundry  Co.,  181 

Rep.  424.  Fed.  019,  25  Am.  Bankr.  Rep.  8G8. 

"  Toxaway  Hotel  Co.  v.  J.  L.  Smath-  '»  Engle  v.  Sohn,  41  Ohio  St.  691,  62 

ere  ft  Co.,  216  U.  S.  430,  30  Sup.  Ct.  263,  Am.  Bankr.  Rep.  103.    And  see  further, 

54  L.  Ed.  568,  23  Am.  Bankr.  Hep.  626 ;  People  v.  Roberts,  90  Hon,  533,  36  N.  Y. 

Nollman   &    Co,    v.    Went  worth    Lnnch  Supp.78;  Eaton  v.  Walker,  76  Mich.  570, 

Co.,  217  U.  8.  591,  30  Sup.  Ct.  604,  54  43  N.  W.  638,  6  L.  B.  A.  102;    Walker 

I*  Ed.  895;    In  re  United  States  Hotel  Hoofing  &  Heating  Co.  v.  Merchant  & 

Co.,  134  Fed.  225.  67  C.  O.  A.  153,  13  Am.  Evans  Co.,  173  Fed.  771,  97  O.  C.  A.  495, 

Bankr.    Rep.    403;    In    re    Wentworth  23  Am.  Bankr.  Rep.  185;    In  re  Church 

Lunch  Co.,  150  Fed.  413,  86  C.  a  A.  393,  Const  Co.,  157  Fed.  298,  19  Am.  Bankr. 

20  Am.  Bankr.  Rep.  20;    In  re  Cnesa-  Rep.  548. 
peake  Oyster  &  Fish  Co..  112  Fed.  060,  7 
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Proceeding;  now  to  Specify  examples  of  these  questions,  we  find  de- 
cisions to  the  effect  that  the  production  of  illuminating  gas  and  sup- 
plying it  to  consumers  is  a  manufacture,  and  that  corporations  organized 
for  this  purpose  and  engaged  in  this  business  are  "manufacturing  com- 
panies."" Not  so,  however,  with  natural  gas.  A  company  engaged 
in  supplying  natural  gas  to  customers  for  light  and  heat  is  not  a  manu- 
facturing company."  As  to  electric  companies,  the  decisions  are  square- 
ly opposed.  In  some  states,  it  is  held  that  a  company  generating  elec- 
tricity and  selling  it  to  consumers  for  power,  illuminating,  or  heating 
purposes,  is  not  a  manufacturing  company,  within  the  meaning  of  stat- 
utes exempting  the  capital  stock  of  such  companies  from  taxation.7* 
But  in  other  states,  it  is  as  decidedly  held  that  such  a  corporation  is  with- 
in the  terms  of  a  similar  statute.80  Again,  a  corporation  engaged  in  sup- 
plying its  tenants  with  steam  power,  to  enable  it  the  more  readily  to 
rent  its  buildings  and  rooms,  has  been  adjudged  not  a  manufacturer." 
And  on  the  same  principle  which  was  held  to  determine  the  case  of  nat- 
ural gas,  that  it  is  a  product  of  nature  and  not  of  any  manufacturing 
process,  it  has  been  ruled  that  hay  is  not  a  "manufactured  article."  •* 
As  to  natural  ice,  there  is  again  a  difference  of  judicial  opinion.  It  was 
very  sensibly  said  by  the  Supreme  Judicial  Court  of  Massachusetts: 
"The  cutting"  of  ice  produced  by  the  agencies  of  nature,  on  the  surface  of  a 
pond,  into  pieces  of  a  size  convenient  for  handling,  and  storing  the  pieces 
in  a  building,  cannot  in  any  proper  sense  be  called  a  maufacture.  The 
material  is  in  no  way  changed  or  adapted  to  any  new  or  different  use ;  it 
still  remains  ice,  to  be  used  simply  as  ice;  it  is  no  more  a  manufacture 
than  putting  the  water  from  the  pond  into  casks  for  transportation  and 
use  would  be  a  manufacture."*3  And  a  similar  conclusion  has  been 
reached  by  the  courts  in  New  York.**  On  the  other  hand,  in  Michigan, 
it  is  ruled  that  the  business  of  cutting  natural  ice  from  a  river  or  lake  and 
preparing  it  for  use  as  an  article  of  consumption,  by  clearing  it  from 

"Nassau    Gas-Light   Co.  v.  City   of  to  People  v.  Vemple,  129  N.  T.  543,  29 

Brooklyn,  89  N.  Y.  409.    But  see  Shrew?-  N.  E.  808,  14  L.  H.  A.  708;    People  v. 

port  Uas  Co.  v.  Assessor.  47  La.  Ann.  65,  Campbell,  88  Hun,  B27,  34  N.  Y.  Supp. 

16  South.  (150;   Ottawa  Gas-Light  Co.  v.  711. 

Downey,  127  111.  201,  20  N.  E.  20.  «  Com.  v.  Arrott  Steam-Power  Mills 

"  Emerson  v.  Com.,  108  Pa.  St.  111.  Co.,  145  Pa.  St  69,  22  Atl.  2*8. 

And  see  Com.  v.  Natural  Gas.  Co.,  32  m  Frnzee  v.  Moffltt,  SO  Blatcbf.  267,  18 

Plttsh.  Leg.  J.  309.  Fed.  584. 

"Com.  v.  Northern  Electric  L.  ft  P.  MHIttlnger  v.   Westrord,   135  Mas*. 

Co.,  145  Pa.   St.  105,  22  Atl.  839,  14  I*  268. 

R.  A.  107;    Com.  v.  Edison  Electric  L.  "»  People  v.  Knickerbocker  Ice  Co.,  99 

ft  P.  Co..  170  Pa.  St.  231,  32  Atl.  419;  N.  Y.  181,  1  N.  B.  ««9.    And  see  In  rc 

Frederick  Electric  L.  ft  I'.  Co.  v.  Fre<1-  New  York  ft  New  Jersey  Ice  Lines,  147 

erlck  City.  84  Md.  599.  3fl  Atl.  332,  36  Fed.  214,  77  C.  0.  A.  440, 16  Am.  Bankr. 

L.  B.  A.  130;    Com.  v.  Brush  Electric  Rep.  832. 
Light  Co.,  145  Pa.  St.  147.  22  Atl.  844. 
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snow  and  reducing  it  to  blocks  of  a  convenient  size,  is  manufacturing." 
And  however  this  may  be,  a  company  carrying  on  a  wholesale  and  retail 
ice  business,  and  selling  not  only  ice  of  its  own  harvesting,  but  also 
large  quantities  which  it  buys  from  third  parties,  is  certainly  engaged  in 
"mercantile  pursuits,"  and  liable  to  adjudication  in  bankruptcy.**  And 
it  is  also  clear  that  the  production  of  artificial  ice  by  frigorific  processes, 
as  an  article  of  commerce,  is  within  the  description  of  "manufactur- 
ing." *7  In  this  connection  it  may  be  mentioned  that  an  aqueduct  com- 
pany is  not  a  manufacturing  corporation,  although  it  purifies  the  water 
before  distributing  it  by  means  of  filters  and  screens.™  The  business  of 
slaughtering  cattle  and  refrigerating  the  carcasses  and  shipping  them 
to  points  for  sale  is  not  manufacturing,**  though  it  seems  that  a  company 
which  buys  and  slaughters  hogs,  and  subjects  them  to  certain  processes 
and  combinations  with  other  materials,  requiring  the  application  of  skill, 
labor,  and  capital,  and  converts  them  into  lard  and  cured  meats,  for  the 
purpose  of  adding  to  the  value  thereof,  with  a  view  of  making  gain  or 
profit,  is  engaged  in  manufacturing.**  And  so  of  a  company  carrying 
on  the  business  of  catching  fish,  and  preserving  them  by  salt  and  market- 
ing them,  and  which  owns  and  operates  a  plant  for  the  preparing,  pre- 
serving, and  packing  of  the  fish.*1  It  is  also  held  that  the  term  "manu- 
facturing" includes  the  business  of  refining  and  preparing  for  use  oil, 
coal,  and  other  minerals.'*  But  the  business  of  converting  trees  and 
logs  into  marketable  lumber,  in  a  saw  mill,  is  not  manufacturing,** 
though  it  seems  that  a  corporation  whose  business  is  the  production  of 
kindling-wood  from  slabs,  by  the  use  of  machinery,  skill,  capital  and 
labor,  which  article  is  different  in  form  and  condition  from  the  material 
out  of  which  it  was  made,  being  specially  prepared  for  use  as  a  kindler 
for  anthracite  coal,  and  known  under  a  distinctive  name,  is  engaged  in 
the  business  of  manufacturing.*4  On  the  other  hand,  it  has  been  held 
that  a  planing  mill,  engaged  in  dressing  rough  lumber  into  plain  and 

b«  Attorney    General    v.    Lormau,    59  •>  Engle  v.  Sohn,  41  Ohio  St  801,  52 

Mich.  157,  26  N.  W.  811,  60  Am.  Hep.  Am.  Rep.  103.    And  see  State  v.  Whit- 

287.  taker,  33   Mo.    4B7;    In  re   Bassett,   8 

*«  First  Nat.  Bank  v.  Wyoming  Valley  Fed.  266. 

Ice  Co.,   136  Fed.  466,   14  Am.  Bankr.  •»  In  re  Alaska-American  Fish  Co.,  162 

Bep.  448 ;   City  v.  Kansas  v.  Vinikjuest,  Fed.  498.  20  Am.  Bankr.  Rep.  712. 

36  Mo.  App.  584.  •*  Hawes  y.    Anglo-Saxon    Petroleum 

«»  People  v.  Knickerbocker  Ice  Co.,  99  Co.,  101  Mass.  385. 

N.  T.  181,  1  N.  E.  669.    Compare  Green-  »*  Jones  v.  Raines.  35  La.  Ann.  996. 

ville  Ice  k  Coal  Co.  v.  City  of  Green-  Compare  In  re  Chandler,  1    Low.    478, 

ville,  69  Miss.  86,  10  South.  574.  4  N.  B.  R.  213,  Fed.  Cas.  No.  2,591. 

*a  Dudley  v.  Jamaica  Pond  Aqueduct  •«  People  v.  Roberts,  20  App.  Dlv.  514, 

Corp.,  100  Mass.  183.  47  N.  Y.  Supp.  122.    Compare  Correlo  v. 

»o  People  v.  Roberts.  155  N.  T.  408,  50  Lynch,  65  Cal  273,  3  Psc  889. 
V.  R.  53.  41  L.  R.  A.  328. 
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tongued  and  grooved  weatherboarding,  flooring,  and  ceiling,  and  also  in 
making  mouldings,  door  and  window  casings,  baseboards,  and  wains- 
coting, is  not  a  manufacturing  concern  such  as  to  be  entitled  to  be  ex- 
empt from  taxation.18  But  a  corporation  which  buys  lumber,  iron,  and 
other  materials  in  the  rough,  and  at  its  own  shops  finishes,  shapes,  de- 
signs, and  makes  such  materials  suitable  for  use,  and  puts  the  same  to- 
gether in  the  erection  of  bridge,  roofs,  and  other  structures,  is  a  manu- 
facturing company.*9  And  generally,  a  construction  company  is  to  be. 
regarded  as  engaged  in  manufacturing,  whether  its  products  be  ships 
and  vessels,  concrete  piers,  waterworks  and  sewers,  bridges,  houses,  or 
other  structures."  But  not  one  which  merely  constructs  houses  on  its 
own  land.88  A  company  operating  a  steam  flouring  mill  is  a  manufactur- 
ing corporation,'8  but  not  a  grain  elevator  company  engaged  in  buying, 
selling,  and  storing  grain,  building  and  operating  grain  warehouses,  and 
incidentally  dealing  in  coal,  lime,  and  cement.'*0  A  book-binder  who 
also  makes  blank  books  has  been  held  to  be  a  manufacturer,1*1  but  not 
one  who  prints  bill-heads,  orders,  and  other  forms  for  commercial  pur- 
poses, on  paper  bought  by  him,  and  who  cuts  and  folds  the  paper  into 
shapes  for  such  purposes,  as  well  as  to  serve  for  ledgers  and  other  com- 
mercial books.1*8  A  company  engaged  in  mixing  teas  and  in  roasting, 
grinding,  and  mixing  coffee  is  not  a  manufacturing  corporation.10*  Nor 
is  the  making  of  soda,  vichy,  seltzer,  and  similar  drinks,  a  manufacture 
of  chemicals,  within  a  statute  granting  exemption  from  taxation.10*  But 
the  building  and  construction  of  locomotive  engines  is  manufacturing, 
and  not  the  less  so  because  a  portion  of  the  materials  used  in  the  con- 
is  Waited  v.  Bledsoe,  49  La.  Ann.  325,  72  C.  C.  A.  252,  15  Am.  Bankr.  Rep.  515, 
21  South.  538.  affirming  In  re    MacNlchol  Const    Co., 

••Com.  v.  Keystone  Bridge  Co.,  150     134  Fed.  979.  14  Am.  Bankr.  Bep.  188; 
Pa.  St.  500,  27  Atl.  1.  In  re  New  York  Tunnel  Co.,  166  Fed. 

«  Friday  v.  Hall  &  Kaul  Co..  216  U.      284,  92  C.  C.  A.  202,  21  Am.  Bankr.  Rep. 
8.  449,  30  Sup.  Ct.  261,  54  L.  Ed.  562,  26     531. 

L.  R.  A.  (N.  S.)  475,  23  Am.  Bankr.  Rep.  « In  re  Kingston  Realty  Co.,  160  Fed. 

610;  United  Surety  Co.  v.  Iowa  Mfg.  Co.,     445,  87  C.  C.  A.  406,  19  Am.  Bankr.  Bep. 
179  Fed.  55,  102  C.  C.  A.  623,  24  Am.      845. 

Bankr.  Rep.  726;  In  re  First  Nat.  Bank,         •»  Carlln   v.   Western   Assur.  Co.,  57 
152    Fed.  64,  81    C.  C.  A.  260,  18    Am.      Md.  515,  40  Am.  Rep.  440. 
Bankr,  Rep.  265;  In  re  Marine  Construe-  »°o  Mohr  v.  Minnesota   Elevator  Co., 

Hon  *  Dry  Dock  Co.,  130  Fed.  446,  64  a     40  Minn.  343,  41  N.  W.  1074. 
C.  A,  648,  11  Am.  Bankr.  Rep.  640;   Co-         *»'  Seeley  v.  Gwilllm,  40  Conn.  106. 
lnmbia  Ironworks  v.  National  Lead  Co.,         1M  Patterson  v.  City  of  New  Orleans, 
127  Fed.  99.  62  0.  0.  A.  99,  64  L.  R.  A.     47  Da.  Ann.  275, 16  South.  815. 
645,  11  Am.  Bankr.  Bep.  340;   In  re  Ni-  »**  People  v.  Boberts,  145  N.  T.  875, 

agara  Contracting  Co.,  127  Fed.  782,  11      40  N.  E.  7. 

Am.  Bankr.  Bep.  643.    But  compare  In  101  Crescent  City  Seltz  ft  M.  W.  Co. 

re  T.  E.  Hill  Co.,  148  Fed.  832.  78  C.  a      v.  City  of  New  Orleans,  48  La.  Ann.  68, 
A.  522,  17  Am.  Bankr.  Rep.  517;  Butt  v.      19  South.  943. 
C.  F.  MacNichol  Const.  Co.,  140  Fed.  840, 
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struction  of  the  engines  is  bought  by  the  manufacturers  in  such  a  state 
of  progress  as  to  be  adapted  to  the  purpose  designed  with  less  labor  than 
the  raw  material  would  require.1"  Under  the  former  bankruptcy  laws, 
there  was  some  doubt  as  to  whether  a  corporation  engaged  in  the  busi- 
ness of  printing  and  publishing  a  newspaper  was  a  manufacturer.'" 
But  it  would  clearly  come  within  the  present  statute  as  a  "business  cor- 
poration." The  following  kinds  of  corporations  were  held  not  to  be 
"engaged  principally  in  manufacturing,"  and  therefore  not  to  be  subject 
to  the  bankruptcy  law,  although  all  of  them  would  now  be  properly 
described  as  "business  or  commercial  corporations,"  viz.,  a  corporation 
engaged  in  producing  plays  and  giving  theatrical  entertainments ; 1W 
one  conducting  the  business  of  a  cold  storage  warehouse;1**  one  en- 
gaged in  running  a  laundry ; 10*  and  one  operating  a  restaurant.1" 

§  137.  Banks  and  Bankers. — The  original  provision  of  the  bank- 
ruptcy law  on  this  point  was  that  "private  bankers,  but  not  national 
banks  or  banks  incorporated  under  state  or  territorial  laws,  may  be 
adjudged  involuntary  bankrupts."  (Section  4.)  The  amendment  of 
1910  excludes  from  the  operation  of  the  act  "banking  corporations," 
which  apparently  leaves  the  matter  much  as  it  stood  before.  It  had 
already  been  held  under  the  act  of  1867,  which  contained  no  such  excep- 
tion, that  a  national  bank  was  not  liable  to  be  proceeded  against  in  bank- 
ruptcy.1"1 And  under  the  present  statute,  the  ruling  is  that  no  corpo- 
ration organized  under  the  laws  of  a  state  can  be  adjudged, an  involun- 
tary bankrupt  under  the  description  of  a  "private  banker."  For  this 
term  had,  "long  before  the  passage  of  the  bankruptcy  law,  received  a 
definite  and  settled  meaning.  A  private  banker  is  a  person  or  firm,  not 
a  corporation,  engaged  in  banking  without  having  special  privileges  or 
authority  fr.rni  the  state."  ™  And  even  a  private  person  cannot  be  ad- 
judged bankrupt,  although  he  carries  on  the  business  of  a  private 
banker,  if  his  chief  occupation  is  farming.11*  But  an  association  of  in- 
ns Norria  v.  Com.,  27  Pa.  St.  494.  "°  In  re  Went  worth  Lunch  Co.,  150 
i"See  In  re  Capital  Publishing  Co.,  Fed.  413,  86  C.  C.  A.  3fl3,  20  Am.  Bankr. 
.1  MacArtbur  (D.  C.)  405;   In  re  Kcnyon,       Rep.  29. 

6  N.  B.  R.  238.  »«  In  re  Manufacturers'  Nat.  Bank, 

mi  in  re  J.  J.  Reisler  Amusement  Co.,      5  Biss.  499,  Fed.  Cas.  No.  9,091 ;  Smith 

171  Fed.  283,  22  Am.  Bankr.  Kep.  601.        v.  Manufacturers'  Nat  Bank,  9  N.  B. 

io«  In  re  Philadelphia  Freezing  Co.,      R.  122,  Fed.  Caa.  No.  13,076. 
174  Fed.  702,  23  Am.  Bankr.  Rep.  DOS.  )<>  In  re  Surety  Guarantee  &  Trust 

io*  in  re  Eagle  Steam  Laundry  Co.,  Co.,  121  Fed.  73,  56  C.  C.  A.  654,  9  Am. 
178  Fed.  308,  24  Am.  Bnnkr.  Rep.  457;  Bankr.  Rep.  129,  citing  People  v.  Doty, 
In  re  White  Star  Laundry  Co.,  117  Fed.  80  N.  t.  225;  Perkins  v.  Smith,  116  N. 
570.  9  Am.  Bankr.  Rep.  30.  But  see  In  Y.  441,  23  N.  E.  21 ;  Is  re  Sage  ID,  C.) 
re  Troy  Steam  Laundering  Co.,  132  Fed.  224  Fed.  525.  35  Am.  Bankr.  Rep.  438. 
266,  IS  Am.  Bankr.  Rep.  97.  mCouts  r.  Townsend,  126  Fed.  249, 

11  Am.  Bankr.  Rep.  126. 
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dividuals,  formed  to  carry  on  the  business  of  a  private  bank,  as  author- 
ized by  a  state  statute,  but  not  incorporated,  is  a  partnership,  and  as  such 
is  subject  to  be  adjudged  a  bankrupt,  though  entitled  to  exercise  some 
of  the  attributes  of  a  corporation.11*  But  the  exception  in  the  statute 
applies  to  a  corporation  organized  for  the  purpose  of  carrying  on  a  bank- 
ing business  under  the  general  incorporation  laws  of  a  state  which  has 
no  special  laws  relating  to  the  formation  of  banking  corporations."8 
An  interesting  question,  which  does  not  appear  to  have  arisen  as  yet, 
would  be  in  regard  to  a  trust  company,  organized  under  a  charter  broad 
enough  to  give  it  the  powers  of  a  bank,  and  which  does  in  fact  carry  on 
a  general  banking  business.  Instances  are  not  wanting  in  which  almost 
the  whole  revenue  of  such  a  company  is  derived  from  its  banking  de- 
partment, the  proper  business  of  a  trust  company  constituting  but  a 
small  part  of  its  activity.  If  such  an  institution  is  a  "banking  corpora- 
tion," it  would  not  be  liable  to  proceedings  in  involuntary  bankruptcy. 
If  it  is  to  be  regarded  as  a  "moneyed  corporation"  other  than  a  banking 
corporation,  it  would  be  so  liable.  The  solution  of  this  question  by  the 
courts  cannot  be  anticipated.  But  it  is  suggested  that  the  general  pur- 
pose of  the  statute  (more  clearly  made  manifest  by  the  amendment  of 
1910)  is  to  bring  within  the  jurisdiction  of  the  bankruptcy  courts  all 
forms  of  corporations  which  properly  ought  to  be  subject  to  the  statute, 
and  which  can  conveniently  be  wound  up  and  their  affairs  settled  by 
'the  means  of  a  proceeding  in  bankruptcy.  If  this  is  so,  the  clause  ex- 
cepting certain  classes  of  corporations  ought  to  be  strictly  construed; 
and  a  strict  construction  of  it  would  not  save  from  the  statute  a  corpora- 
tion engaged  in  banking  merely  as  one  branch  of  its  business,  but  or- 
ganized for  various  other  forms  of  business  as  well. 

§  138.  Railroad  and  Insurance  Companies, — It  will  be  observed 
that  the  amendment  of  1910  (36  Stat.  838),  while  extending  the  com- 
pulsory features  of  the  bankruptcy  law  to  "moneyed,  business,  or  com- 
mercial corporations,"  expressly  excepts  railroad  and  insurance  corpo- 
rations. Under  the  act  of  1867,  which  contained  identically  the  same 
language  quoted  above,  but  without  the  exception,  it  was  held  by  the 
circuit  courts  that  a  railroad  company  was  amenable  to  proceedings  in 
involuntary  bankruptcy,  and  the  Supreme  Court  of  the  United  States 
refused  to  change  the  rule  which  their  decisions  had  established.11'    It 

Delamore,  114  U.  S.  501,  5  Sup.  Ct.  1009. 

29  L.  Ed.  244 ;  In  re  Alabama  *  C.  R. 

Co.,  0  Rlatrlif.  300.  6  N.  B.  R.  107,  Fed. 

in  In  re  Oregon  Trust  4  Sav.  Bank,      Cas.  No.  124;  Alabama  ft  C.  R.  Co.  v. 

166  Fed.  319,  19  Am.  Bnnkr.  Rep.  484.  Jones.  5  X,  B.  R.  97,  Fed.  Cos.  No.  126 : 

in  New  Orleans.  S.  F.  &  I..  R.  Co.  v.      Riinkln  v.  Florida,  A.  ft  G.  C.  B.  Co..  1 
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was  also  settled  that  an  insurance  company  came  within  the  law,  as  a 
"business"  corporation,  and  was  therefore  liable  to  be  adjudged  bank- 
rupt.117 But  under  the  act  of  1898,  as  it  stood  originally,  it  was  de- 
cided that  a  petition  in  involuntary  bankruptcy  could  not  be  maintained 
against  an  incorporated  mutual  tire  insurance  company,  such  a  cor- 
poration not  being  "engaged  principally  in  manufacturing,  trading,  or 
mercantile  pursuits,"  within  the  meaning  of  the  statute.110  It  would 
be  interesting  to  inquire  whether  a  street  railway,  operated  by  elec- 
tricity, cable,  or  horse  power,  comes  within  the  designation  of  "railroad 
corporations."  Although  the  authorities  are  not  entirely  harmonious, 
it  may  be  said  that  the  tendency  of  modern  decisions  is  to  hold  that 
the  term  in  question,  as  used  generally  in  statutes  of  various  kinds, 
does  not  include  street  railways.1"  On  the  other  hand,  the  operation 
of  a  street  railway  is  a  "business,"  within  the  meaning  of  a  statute  re- 
quiring the  payment  of  a  license  fee  for  carrying  on  business,1*0  and 
corporations  of  this  kind  must  certainly  be  classed  as  "business  cor- 
porations." But  as  will  be  shown  in  a  later  section,  there  is  also  a  ten- 
dency to  hold  that  the  bankruptcy  act  should  not  be  so  construed  as 
to  authorize  compulsory  proceedings  against  any  kind  of  public-service 
corporations. 


N.  B.  R.  617,  Fed.  Gas.  No.  11,567;  In  re 
Southern  Minn.  R.  Co..  10  N.  B.  R.  86. 
Fed.  Cas.  No.  13,188;  In  re  California 
Pac.  R.  Co.,  3  Sawy.  240,  11  N.  B.  R. 
183,  Fed.  Cas.  No.  2,315;  In  re  Green- 
ville ft  0.  R.  Co.,  Fed.  Cas.  No.  5,787. 

'"  In  re  Merchants'  Ins.  Co.,  3  Bins. 
1G2,  fl  N.  B.  R.  43,  Fed.  Cas.  No.  0.411: 
In  re  Hercules  Mut.  life  Assur.  Roc,  6 
Ben.  35,  6  N.  B.  R.  338,  Fed.  Cns.  No. 
6,402;  In  re  Independent  Ins.  Co.. 
Holmes.  103,  6  N.  B.  R.  260,  Fed.  Cns. 
No.  7,01T. 

us  In  re  Cameron  Town  Mut  Fire 
Ins.  Co.  (D.  C.)  96  Fed.  756,  2  Am.  Bankr. 
Rep.  372.  Under  the  act  as  It  now 
stands,  there  la  no  power  In  a  court  of 
bankruptcy  to  make  an  adjudication  of 
bankruptcy  agninst  any  Insurance  cor- 
poration. Vallely  v.  Northern  Fire  ft 
Marine  Ins.  Co.,  255  V.  S.  — ,  41  Sup. 

Ct.  UC.  65  L.  Ed.  ,  46  Am.  Bankr. 

Rep.  340. 

«»  See  Funk  v.  St.  Paul  City  By.  Co., 
61  Minn.  43D,  63  N.  W.  1090,  29  L.  R.  A. 
208.  52  Am.  St.  Rep.  608;  Bloxhara  v. 
Consumers'  Electric  Light  ft  Street  R. 
Co.,  38  Fla.  5J9.  IS  Sooth.  444,  29  L.  R 


A.  507,  51  Am.  St.  Rep.  44;  State  v.  Du- 
luth  Gas  *  Water  Co..  76  Minn.  96.  78 
N.  W.  1032,  (57  L.  R.  A.  63;  Board  of 
Railroad  Com'rs  v.  Market  Street  Ry. 
Co.,  132  Cal.  677,  64  Pac.  1005;  Man- 
hattan Trust  Co.  v.  Sioux  City  Cable  Ry. 
Co.,  68  Fed.  82;  Riley  v.  Galveston  City 
Ry.  Co.,  13  Tex.  Civ.  App.  247.  35  S.  W. 
S26;  City  of  Newark  v.  Merchants'  Ins. 
Co.,  55  N.  J.  Law,  145,  26  Atl.  137 :  Fi- 
delity Loan  ft  Trust  Co.  v.  Douirtas.  104 
Iowa,  T>32,  73  N.  W.  1039:  Masslllon 
Brtdee  Co.  v.  Cambria  Iron  Co.,  59  Ohio 
St  179,  52  N.  n.  192;  Montgomery's  Ap- 
peal. 136  Fa.  St.  Oil.  20  Atl.  390.  9  L.  R. 
A.  3f»;  Sams  v.  St.  Louis  &  M.  R.  Co., 
174  Mo.  53.  73  S.  W.  686,  61  L.  B.'A.  475; 
Lincoln  St.  Ry.  Co.  v.  McClellan,  54  Neb. 
672,  74  N.  W.  1074,  60  Am.  St.  Rep.  736; 
Ferguson  v.  Sherman.  116  Cnl.  169,  47 
Pac.  1023.  37  L.  R.  A.  622;  Thompson- 
Houston  Electric  Co.  v.  Simon,  20  Or. 
60,  25  Pac.  147,  10  L.  R.  A.  251,  23  Am. 
St  Rep.  86. 

no  City  of  New  Orleans  v.  New  Or- 
leans City  ft  L.  R.  Co.,  40  La.  Ann.  587, 
4  South.  512. 
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§  139.  Mining  and  Quarrying  Companies. — Under  former  bank- 
ruptcy statutes,  as  also  under  the  act  of  1898  in  its  original  form,  it  was 
held  that  corporations  engaged  in  the  business  of  mining  gold,  silver, 
or  other  metals,  or  coal,  were  not  amenable  to  proceedings  in  involun- 
tary bankruptcy,  because  their  business  could  not  be  described  as 
"manufacturing,"  m  nor  as  "trading  or  mercantile  pursuits."  ™*  There 
was,  however,  some  doubt  as  to  companies  operating  quarries  for  the 
extraction  of  marble,  stone,  or  slate,  the  general  tendency  being  to  hold 
that  they  were  "manufacturing  corporations"  if  the  principal  part  of  their 
business  consisted  in  dressing  the  output  of  their  quarries  into  specified 
sizes  and  shapes,  or  into  such  as  would  be  generally  convenient  to  the 
trade,  and  marketing  the  product  thus  finished.11*  But  in  1903,  proba- 
bly in  consequence  of  these'  decisions.  Congress  adopted  an  amendment 
to  the  bankruptcy  act  which,  inter  alia,  added  to  the  enumeration  of  the 
kinds  of  corporations  which  should  be  subject  to  involuntary  bankruptcy 
those  engaged  in  "mining."1'4  And  it  was  held  that  this  term  was  to 
be  taken  in  a  broad  and  general  sense,  and  therefore  would  include  the 
extraction  of  stone  or  slate  from  an  open  quarry, 1M  This  portion  of  the 
statute  was  again  revised  in  1910,  and  while  specific  reference  to  such 
pursuits  as  manufacturing,  mining,  or  trading  was  dropped,  there  was 
substituted  a  general  provision  that  the  compulsory  features  of  the  law 
should  be  applicable  to  "moneyed,  business,  or  commercial  corpora- 
tions."1" Undoubtedly  this  phrase,  much  broader  than  its  predeces- 
sors, will  be  held  to  include  both  mining  companies  and  quarry  com- 
panies. 

'"Act  Cong.  Feb.  5.  190$,  32  Stat. 
797.  A  corporation  chartered  for  the 
purpose  of  mining  and  dealing  tn  coal, 
and  which  for  a  time  engaged  In  such 
business,  but  which  for  more  than  two 
years  had  neither  mined  nor  purchased 
coal,  but  which  was  engaged  solely  In 
transporting  coal  for  others,  was  not 
subject  to  involuntary  bankruptcy,  un- 
der the  1003  amendment,  as  a.  "corpora- 
tion engaged  principally  In  mining  or 
mercantile  pursuits."  In  re  C.  Jiitte  ft 
Co.  (C.  C.  A.)  266  Fed.  357,  46  Am. 
Bankr.  Rep.  28. 

H'Burdick  v.  Dillon,  144  Fed.  737, 
76  C.  C.  A.  603;  In  re  Mathews  Consol. 
Slate  Co.,  144  Fed.  724,  15  Am.  Bankr. 
Rep.  779,  16  Am.  Bankr.  Rep.  350. 

"«  Act  Cong.  Jane  26,  1910,  36  Stat 


m  Horn  Silver  Min.  Co.  v.  New  York. 

143  U.  S.  305.  12  Sop.  Ct.  403,  36  L.  Ed. 
164;  In  re  Rollins  Gold  4  Silver  Min. 
Co.,  102  Fed.  BS2,  4  Am.  Bankr.  Rep. 
327;  Com.  v.  Lackawanna  Iron  Co.,  129 
Pa.  St.  346,  18  Atl.  133;  People  v.  Horn 
Silver  Min.  Co.,  105  N.  T.  76,  11  N.  E. 
155;  Byers  v.  Franklin  Coal  Co.,  106 
Mass.  131.  But  see  In  re  Tecopa  Min- 
ing ft  Smelting  Co.,  110  Fed.  120,  6  Am. 
Bankr.  Rep.  250. 

t"In  re  Keystone  Coal  Co.,  109  Fed. 
872,  6  Am.  Bankr.  Rep.  377:  In  re  Wood- 
side  Coal  Co.,  105  Fed.  56,  5  Am.  Bankr. 
Rep.  188:  In  re  Elk  Park  Mining  ft  Mill- 
ing Co.,  101  Fed.  422.  4  Am.  Bankr.  Rep. 
181;  In  re  Ciilmgo-Joplin  Lend  &  Zinc 
Co.,  104  Fed.  67.  4  Am.  Bankr.  Rep.  712. 

i"  In  re  Mathews  Consol.  Slate  Co., 

144  F«l.  724.  15  Am.  Bankr.  Ren.  779,  16 
Am.  Bankr.  Ren.  3.10 :  Com.  v.  East  Ban- 
gor Slate  Co.,  162  Pa.  St.  599.  29  Atl.  706. 
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§  140.  Public-Service  Corporations. — Under  this  description  may  be 
included  street  railway  companies,  gas  companies,  water  companies, 
electric  light  and  power  companies,  and  perhaps  telegraph  and  tele- 
phone companies.  It  is  doubtful  whether  a  corporation  engaged  in  any 
of  these  activities  is  liable  to  be  proceeded  against  in  involuntary  bank- 
ruptcy. They  were  generally  held  to  be  exempt  from  such  proceedings 
under  the  act  of  1898  as  it  stood  originally,  on  the  ground  that  their 
business  could  not  properly  be  described  as  "manufacturing,  trading,  or 
mercantile  pursuits."  We  find  decisions  to  this  effect  in  the  case  of  a 
water  company,  engaged  in  the  business  of  obtaining,  transporting,  and 
supplying  pure  water  for  domestic  and  municipal  use,1"  a  company  en- 
gaged in  making  and  distributing  illuminating  gas  and  also  in  generat- 
ing, transmitting,  and  selling  electricity  for  light  and  power,"'  and  a 
company  organized  to  furnish  water  for  irrigation.1"  But  unques- 
tionably these  and  all  other  such  companies  are  "moneyed,  business,  or 
commercial  corporations"  within  the  meaning  of  the  1910  amendment 
to  the  statute.  But  the  question  arises  whether  such  companies  ought 
not  to  be  held  exempt  on  the  ground  of  public  policy.  To  maintain 
this  position,  however,  it  is  necessary  to  imply  an  exception  to  the  gen- 
eral terms  of  the  statute  in  addition  to  those  exceptions  which  are  speci- 
fied,— a  procedure  which  is  contrary  to  the  generally  accepted  canons  of 
statutory  construction.11*  Yet  the  argument  from  public  convenience, 
as  involving  public  policy,  is  a  very  strong  one.  Its  force  was  recog- 
nized in  the  case  of  the  irrigation  company,111  and  later,  in  that  of  a 
gas  and  electric  light  company,  wherein  it  was  remarked  by  the  cir- 
cuit court  of  appeals  in  the  second  circuit:  "Without  considering  these 
several  arguments,  we  find  sufficient  reason  to  sustain  the  decrees  in 
the  peculiar  character  of  these  companies.  If  they  do  manufacture  and 
do  trade,  they  do  much  more.  Under  authority  conferred  by  the  state 
and  by  various  local  authorities,  they  are  'principally  engaged'  in  sup- 

i*f  In    re  New  York    &  Westchester  of  Holland  t.  Holland  Ctty  Oas  Co.,  257 

Water  Co.,  98  Fed.  711,  3  Am.  Bankr.  Fed.  679, 168  C  C.  A.  629, 44  Am.  Bankr. 

Rep.  608,  affirmed.  In  re  Morris,  102  Fed.  Rep.  66;  In  re  Grafton  Oas  &  Electric 

1004,  48  C.  C.  A.  91.  Light  Co.  (D.  C.)  253  Fed.  668,  42  Am. 

'"In  re  Hudson  River  Electric  Pow-  Bankr.  Rep.  567.    In  these  two  cases  a 

er  Co.,  173  Fed.  934,  23  Am.  Bankr.  Rep.  gas  company  and  an  electric  light  com- 

191 ;  In  re  WUkes-Barre  Light  Co.  (D.  C.)  pany  were  allowed  to  go  Into  voluntary 

224  Fed.  248,  34  Am.  Bankr.  Rep.  697.  bankruptcy. 

Bat    aee  In  re  Charles  Town  Light   &  >*»  In  re  Bay  Ctty  Irrigation  Co.,  135 

Power  Co.,  183  Fed.  160,  25  Am.  Bankr.  Fed.  850,  14  Am.  Bankr.  Rep.  370. 

Eep.  687,  to  which  an  electric  light  and  i">  See  Black,  Interp.  Laws  <2d  edn.) 

power  company  was  adjudicated  bank-  pp.  219-222. 

mpt  on  the  ground  of  its  being  engaged  m  In  re  Bay  City  Irrigation  Co.,  135 

principally  In  "trading."     And  see  City  Fed.  850,  14  Am.  Bankr.  Rep.  870. 
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plying  the  means  whereby  streets,  avenues  and  public  places  in  the 
state  are  lighted  and  the  public  safety  and  comfort  thereby  promoted. 
They  are  corporations  of  public  utility,  and  if  they  did  not  themselves 
light  these  localities,  the  public  authorities  would  no  doubt  be  con- 
strained to  do  so  themselves.  By  reason,  moreover,  of  the  circumstance 
that  they  are  given  this  authority,  with,  to  a  certain  extent,  the  right  of 
exercising  eminent  domain,  they  are  correlatively  charged  with  a  duty 
to  the  public,  which  is  no  part  of  the  obligations  of  ordinary  corpora- 
tions engaged  in  'manufacturing,  trading,  printing,  publishing,  mining, 
or  mercantile  pursuits.'  And  as  a  result,  when  financial  adversity  over- 
takes them,  there  are  interests  which  have  to  be  considered  other  than 
those  which  require  attention  when  the  ordinary  corporation  of  the  enu- 
merated classes  becomes  insolvent.  In  the  case  of  an  ordinary  manu- 
facturing or  trading  corporation,  the  matters  presented  for  disposition 
are  in  their  last  analysis  merely  the  disposition  of  dollars  and  cents. 
The  assets  are  to  be  realized  and  their  proceeds  distributed  among 
creditors  of  different  classes  and  the  residue,  if  any,  to  the  owners. 
But  in  the  case  of  a  public  utility  corporation,  such  as  these,  the  pub- 
lic itself,  the  community  in  which  the  corporation  is  rendering  service, 
has  a  right  superior  even  to  creditors  of  every  class,  and  which  right 
cannot  be  extinguished  by  the  payment  of  a  dividend  in  money.  With 
the  power  to  terminate  franchises  for  failure  to  discharge  the  obligation 
inherent  in  their  grant,  the  state  or  local  authorities  can  destroy  what 
is  usually  the  most  valuable  asset  of  the  defaulting  company,  against 
the  wishes  of  all  creditors  and  before  the  latter  might  succeed  in  find- 
ing an  assignee  of  the  franchise  satisfactory  to  local  authorities  who 
would  assume  the  burden  and  perhaps  pay  something  for  the  transfer. 
Moreover,  the  public  safety  and  comfort  imperatively  demand  that, 
whatever  else  may  happen,  the  corporation,  devoid  of  ready  cash  though 
it  be,  shall  not  make  default  on  its  public  obligations,  with  the  result 
of  plunging  the  community  in  darkness  or  stopping  the  transportation 
of  passengers,  and  that  in  some  way  or  other  the  public  service  shall 
be  rendered  while  the  financial  affairs  of  the  company  are  being  wound 
up.  There  are  no  indications  in  the  bankrupt  act  that  Congress  in- 
tended to  arrange  any  administrative  machinery  competent  to  accom- 
plish these  results.  On  this  branch  of  the  case  the  opinion  of  Judge 
Ray  is  especially  illuminative  when  it  is  remembered  that  he  was  chair- 
man of  the  House  judiciary  committee  when  the  bankrupt  act  was 
passed.  He  says:  'There  was  a  serious  and  wide  difference  of  opinion 
in  the  committee  on  the  judiciary  and  in  the  Congress  itself  whether 
corporations,  any  corporation,  should  be  brought  under  the  operation 
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of  the  law.  There  was  a  feeling  on  the  part  of  some  that  railroad  cor- 
porations should  be  included,  if  any  were.  But  when  it  was  considered 
that  railroads  are  the  arteries  of  commerce  and  transportation,  state  and 
interstate,  created  by  state  laws  in  the  main,  and  extending  with  their 
connecting  lines  from  state  to  state  and  lakes  to  gulf,  under  consolida- 
tion and  merger  agreements,  it  was  seen  that,  to  properly  administer 
the  property  of  such  corporations  in  the  bankruptcy  courts  and  under 
a  bankruptcy  law,  it  would  be  necessary  to  make  many  special  and 
extraordinary  provisions  for  those  cases,  if  the  public  service  was  to 
be  considered  and  the  interests  of  the  public  conserved.' "  u*  On  the 
other  hand,  there  is  a  decision,  of  perhaps  quite  equal  authority,  to 
the  effect  that  a  corporation,  otherwise  amenable  to  the  bankruptcy 
law,  is  not  exempt  from  its  operation  on  the  ground  of  being  a  quasi- 
public  corporation  and  subserving  a  public  use,  if  its  franchise  is  as- 
signable, so  that  its  functions  might  be  exercised  by  any  transferee  to 
whom  its  powers  might  pass  through  proceedings  in  bankruptcy. ,M 
On  the  whole,  and  notwithstanding  the  possible  inconvenience  of  ad- 
ministering the  affairs  of  such  a  company  in  bankruptcy,  it  seems  prob- 
able that  the  courts  will  eventually  decide  that  public-service  companies 
are  not  exempt  from  the  statute,  and  that  they  will  reach  this  conclu- 
sion on  the  ground  that  they  have  no  authority  to  add  any  exceptions 
to  those  specifically  created  by  Congress  in  the  statute  itself. 

§  141.  Amendment  of  1910;  Business  and  Commercial  Companies. 
—In  1910  the  bankruptcy  act  was  amended  so  as  to  make  its  compul- 
sory features  applicable  to  "any  moneyed,  business,  or  commercial  cor- 
poration, except  a  municipal,  railroad,  insurance,  or  banking  corpora- 
tion."1** This  language  is  much  broader  than  the  corresponding  pro- 
vision in  the  amended  act,  and  from  this  circumstance  the  courts  have 
rightly  inferred  that  the  intention  of  Congress  was  to  bring  within  the 
terms  of  the  statute  some  classes  of  corporations  which  would  not  have 
been  subject  to  involuntary  proceedings  theretofore."8  But  it  is  held 
that  the  amendment  is  not  retroactive,  and  hence  a  corporation  which 
was  not  subject  to  involuntary  bankruptcy  under  the  original  act  of 
1898  (such  as  one  engaged  In  conducting  a  restaurant)  cannot  be  sub- 

■"In  re  Hudson  River  Power  Trans-     608,   affirmed.   In   re   Morris.   102   Fed. 
mission  Co.,  183  Fed.  701,  106  C.  C.  A.      1004,  43  C.  C.  A.  91. 
139,  25  Am.  Bankr.  Rep.  504.  i»«  Act  Cong.  June  25,  1910,  86  Stat 

«» In  re  New  Tori  &  Westchester  W»-     .938. 
ter  Co.,  98  Fed.  Til,  8  Am.  Bankr.  Rep.         "■  In  re  H.  3.  Qnlmby  Freight  For- 
warding   Co.,    121    Fed.    139,    10    Am. 
Bankr.  Rep.  424. 
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jected  to  proceedings  in  bankruptcy  because  of  an  act  of  bankruptcy 
committed  prior  to  the  adoption  of  the  amendment.188 

The  phrase  "moneyed,  business,  or  commercial  corporations"  (but 
not  the  exception  which  follows)  was  directly  copied  from  the  bank- 
ruptcy act  of  1867,  showing  the  intention  of  Congress  that  it  should 
have  the  same  interpretation  which  it  then  bore.187  Hence  the  defini- 
tions and  decisions  made  concerning  it  by  the  federal  courts  when  ad- 
ministering the  earlier  statute  are  now  of  binding  authority."*  And 
first,  "moneyed"  corporations  are,  properly  speaking,  those  dealing  in 
money  or  in  the  business  of  receiving  deposits,  loaning  money,  and  ex- 
change ;  but  in  a  wider  sense  the  term  is  applied  to  all  business  corpora- 
tions having  a  money  capital  and  employing  it  in  the  conduct  of  their 
business."*  Thus,  the  term,  as  used  in  a  state  statute  concerning  ac- 
tions against  directors  and  stockholders  of  moneyed  corporations,  is 
broad  enough  to  include  a  mortgage  trust  company  of  another  state 
authorized  to  issue  and  sell  its  bonds  secured  by  mortgages.1**  It  may 
also  include  a  building  and  loan  association.  In  the  course  of  an  opin- 
ion holding  that  such  a  company  was  not  engaged  in  "trading  or  mer- 
cantile pursuits,"  it  was  said  by  one  of  the  federal  courts :  "By  the  law 
of  New  York,  building  and  loan  associations  are  ranked  as  moneyed 
corporations,  and  are  made  subject  to  the  supervision  of  the  banking  de- 
partment, the  law  relating  to  them  having  been  in  the  last  revision  in- 
cluded in  the  general  banking  law.  Undoubtedly,  a  building  and  loan 
association  is  not  a  bank,  or  a  savings  bank,  and  does  not  conduct  a 
banking  business.  It  constitutes  a  corporation  in  a  class  by  itself,  car- 
rying on  a  business  which  is  peculiar  and  distinct  from  all  other  cor- 
porations. But  the  fact  that  the  state  of  New,  York  regards  it  as  a  mon- 
eyed corporation,  performing  functions  somewhat  analogous  to  those 
performed  by  savings  banks,  and  therefore  to  be  included  in  the  same 
general  department  and  to  be  subjected  to  the  same  general  super- 
vision, is  entitled  to  such  consideration  in  determining  the  general 
character  of  the  corporation." 141  Again,  a  corporation  engaged  in 
leasing  its  own  property  and  collecting  the  rents,  having  also  power 
to  sue  and  be  sued,  to  contract  debts,  and  to  dispose  of  its  property  is 

tis  in  ra  United  States  Restaurant  &  2.315;  Hobbs  v.  National  Bank,  101  Fed- 
Realty  Co.  (C.  C.  A.)  187  Fed.  118,  25  75,  41  C.  C.  A.  205;  Mutual  Ins.  Co.  v. 
Am.  Bftnkr.  Rep.  915.  Erie   County.    4    N.    Y.   444;    Gillet    v. 

»■"  See  Black,  Interp.  Laws  (2d  edn.)  Moody,  3  K.  Y.  487. 
P.  607.  ""Hobbe  v.  National  Bank  of  Cora- 
l's In  re  R.  L.  Radke  Co.,  193  Fed.  730,  merce,  101  Fed.  75,  41  C.  O.  A.  205. 
27  Am.  Bankr.  Rep.  950.  »Un    re    New    York    Build  Ins- Loan 
i"  In    re  California  Pac.   R.   Co.,  8  Banking  Co.,  127  Fed.  471, 11  Am.  Bankr. 
Sawy.  240,  11  N.  B.  R.  193,  Fed.  Cob.  No.  Rep.  51. 
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a  "moneyed  business"  corporation,  although  it  may  not  be  a  "commer- 
cial corporation,"  and  is  therefore  liable  to  adjudication  in  proceedings 
in  involuntary  bankruptcy.14* 

A  "business"  corporation  is  one  formed  for  the  purpose  of  transact 
ing  business  in  the  widest  sense  of  that  term,  including  not  only  trade 
and  commerce,  but  manufacturing,  mining,  banking,  insurance,  trans- 
portation, and  practically  every  form  of  commercial  or  industrial  ac- 
tivity, where  the  purpose  of  the  organization  is  pecuniary  profit.  These 
are  contrasted  with  religious,  charitable,  educational,  and  other  like  or- 
ganizations, which  are  sometimes  grouped  in  the  statutory  law  of  a 
state  under  the  general  designation  of  "corporations  not  for  profit."  '*■ 
And  in  fact,  as  the  term  "business"  is  used  in  a  state  statute  authorizing 
the  formation  of  corporations  for  the  purpose  of  engaging  in  any  lawful 
enterprise,  "business,"  pursuit,  or  occupation,  it  is  not  restricted  in 
meaning  to  a  scheme  for  making  money,  but  includes  any  object  which 
is  consistent  with  the  interests  of  society  and  may  engage  the  attention 
of  men  and  invite  their  co-operation.  Hence  a  corporation  may  lawfully 
be  organized  under  such  a  statute  for  the  purpose  of  guarantying  bonds 
of  an  educational  institution  to  strengthen  its  credit.1*4  Again,  as  busi- 
ness is  not  limited  to  trade  it  may  include  agriculture,  or  the  cultivation 
of  a  farm,  ranch,  or  truck  garden.1*'  Hence  if  a  corporation  is  "engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,"  it  is  liable  to  proceedings  in 
involuntary  bankruptcy  in  the  character  of  a  "business  corporation," 
though  a  natural  person  in  the  same  circumstances  would  not  be.  So, 
also,  the  work  of  a  contractor  who  engages  for  the  erection  or  construc- 
tion of  buildings  and  other  such  works  is  "business"  within  the  ordinary 
meaning  of  the  word.14'  But  a  trades  council  is  not  a  business  institu- 
tion, where  the  only  element  of  business  in  which  it  engages  is  the  fur- 
nishing to  tradesmen  of  printed  cards  certifying  that  they  are  proper 
persons  for  the  members  of  trades  unions  to  deal  with,  the  cards  being 
suitable  for  display  in  a  shop  or  store,  and  being  supplemented  by  a 
small  pamphlet  giving  the  names  and  addresses  of  tradesmen  in  the 


i*=  In  re  B.  I>.  Radfce  Co.,  193  Fed.  735,  Independent  Ina.  Co.,  13  Fed.  Cas.  13; 

27  Am.  Bankr.  Rep.  950.    Such  a  compa-  McLeod  v.  College,  69  Neb.  650,  96  N. 

ny  would  not  have  been  subject  to  fldju-  W.  268,  98  N.  W.  672. 

di  cat  ion  under  the  art  as  It  stood  before  "<«  Maxwell  v.  Akin,  89  Fed.  178. 

thB  amendment  of  1910.    See  Altonwood  »'  Snow  v.  Sheldon,  128  Mass.  332,  30 

Park  Co.  v.  Gwynne,  160  Fed.  448,  87  C.  Am.  Rep.  684;   Hickey  v.  Thompson,  52 

C.  A.  409,  20  Am.  Bankr.  Hep.  31.  Ark.  234,  12  S.  W.  475;    Waggener  v. 

i*»  Black's  Law  Dirt.,  citing  Winter  v.  Haskell,  89  Tex.  435,  35  S.  W.  1, 

Iowa,  M.  &  N.  P.  R.  Co.,  2  Dill.  4S7,  1  '"Brown  v.  German- American  Title 

N.  B.  R.  289,  Fed.  Cas.  No.  17,890;  In  re  &  Trust  Co.,  174  Pa.  St.  443,  34  Atl.  835. 
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town,  but  no  compensation  being  either  required  or  received  by  the 
trades  council  from  the  tradespeople  for  granting  such  indorsements.1" 
Finally,  a  "commercial"  corporation  is  one  engaged  in  commerce  in 
the  widest  sense  of  that  term,  including  not  only  trade  or  the  marketing 
of  commodities,  but  also  their  transportation.  Hence  it  would  include 
a  railroad  company,148  and  these  corporations  would  thus  become  subject 
to  the  bankruptcy  law,  if  it  Were  not  for  the  specific  exception  in  their 
favor. 

§  142.  Religious,  Charitable,  Educational,  and  Other  Corporations 
Not  for  Profit. — In  construing  the  corresponding  provision  of  the  act 
of  1867,  it  was  held  to  be  the  clear  intent  of  Congress  to  bring  within 
the  scope  of  the  statute  all  corporations  except  those  organized  for  re- 
ligious, charitable,  literary,  educational,  municipal,  or  political  purposes. 
As  to  the  latter,  it  was  said:  "These  may  all  be  in  one  sense  moneyed 
or  business  corporations,  for  they  must  all  have  and  use  money  and 
transact  business,  to  some  extent,  in  order  to  carry  out  their  objects. 
But  we  do  not  call  them  moneyed  corporations  as  we  would  a  bank,  nor 
do  we  call  them  business  corporations  as  wc  would  a  manufacturing  or 
mining  company  or  express  company,  because  their  chief  and  primary 
object  is  not  to  transact  business  or  make  gain.  They  necessarily  trans- 
act business  in  order  to  accomplish  other  ends  than  the  mere  doing  of 
business  and  making  profit." 1M  Religious  societies  in  the  United  States 
are  almost  invariably  corporations,  and  although  they  may  buy  and 
hold  real  and  personal  property  and  perhaps  sell  some  of  it  again,  and 
though  they  may  raise  money  for  church  purposes  by  fairs  and  enter- 
tainments, conduct  parochial  schools,  and  enter  into  business  contracts 
with  those  employed  in  their  service,  yet  they  are  clearly  not  to  be 
classed  as  business  corporations,  for  the  reasons  above  given-16*  So  the 
fact  that  a  college  may  acquire  and  convey  property  necessary  to  the 
accomplishment  of  its  object,  and  may  charge  fees  for  tuition  or  in- 
struction, does  not  make  it  a,  business  or  trading  corporation.1"1    And 

i«  Barr  v.  Esse*  Trades  Council,  53  spect  to  the  steps  necessary  to  secure  a 

N.  J.  Eq.  101,  30  Atl.  881.  corporate  existence,  might  be  proceeded 

"a  Sweatt  t.  Boston,  H.  &  E.  R.  Co.,  against  as  an  "unincorporated  company." 

3  Cliff.  339,  5  N.  B.  R.  234,  Fed.  Cas.  provided  It  did  not  have  "any  of  the 

Xo.  13,684.  lowers  and  privileges  of  private  corpo- 

'"  Alabama  A  C.  R.  Co.  v.  Jones,  5  rations  not  possessed  by  Individuals  or 

N.  B.  R.  97.  Fed.  Cas.  No.  126.  partnerships"     (which     would    bring    It 

lso  See  Parker  v.  May,  5  Cush.  (Mnss.)  within  the  definition  of  a  corporation  In 

336,  345.  as  to  the  character  and  status  the  first  section  of  the  bankruptcy  act), 

of  religious  corporations.    It  seems,  how-  and    provided    it    owed    debts    to    the 

ever,  that  an  association  of  persons  or-  amount  of  $1,000. 

ganized   for   religions  or   ecclesiastical  in  IfeLeod  v.  Lincoln  Medical  College, 

purposes,  but  which  bas  not  compiled  60  Neli.  550,  96  N.  W.  266, 98  N.  W.  672. 
with  the  statutes  of  the  state  with  re- 


.GooqIc 


321  BANKRUPTCY    OF    CORPORATIONS  §    143 

again,  an  incorporated  club,  of  which  the  principal  object  is  social  in- 
tercourse, any  business  conducted  by  it  being  merely  incidental,  is  not 
subject  to  proceedings  in  involuntary  bankruptcy.1** 

§  143.  Unincorporated  and  Joint  Stock  Companies. — In  the  pres- 
ent bankruptcy  law,  the  term  "unincorporated  company"  is  put  in  con- 
trast with  the  term  "corporation."  The  fourth  section  of  the  act  pro- 
vides that  "any  natural  person"  except  such  as  follow  certain  enumerated 
pursuits,  "any  unincorporated  company,"  and  "any  moneyed,  business,  or 
commercial  corporation,"  with  certain  exceptions,  may  be  adjudged  an 
involuntary  bankrupt,  thus  making  three  classes  or  groups  subject  to 
the  law.  But  the  introductory  section  of  «the  act  makes  the  word  "cor- 
poration" include  "all  bodies  having  any  of  the  powers  and  privileges  of 
private  corporations  not  possessed  by  individuals  or  partnerships,"  and 
"limited  or  other  partnership  associations  organized  under  laws  making 
the  capital  subscribed  alone  responsible  for  the  debts  of  the  associa- 
tion." Now  if  the  term  "corporation,"  in  the  clause  relating  to  invol- 
untary bankruptcy,  is  to  be  taken  in  this  comprehensive  sense,  then, 
being  contrasted  with  "unincorporated  company,"  it  will  include,  and 
"unincorporated  company"  will  not  include,  limited  partnerships  and 
joint  stock  associations.  The  effect  of  this  reading  will  be  that  such 
partnerships  and  associations  are  not  amenable  to  the  law  unless  de- 
scribable  as  "moneyed,  business,  or  commercial,"  while  any  other  form 
of  unincorporated  company  is  subject  to  the  law  without  reference  to 
the  nature  of  its  business.183  Proceedings  in  bankruptcy  may  be 
brought  against  an  unincorporated  company  in  the  name  which  it  has 
adopted  and  under  which  it  carries  on  its  affairs,  and  with  proper  no- 
tice to  its  officials,  though  it  is  not  a  legal  entity  nor  suable  as  a  corpora- 
tion.,M  A  trust  association  for  investment  purposes,  created  by  an  in- 
strument of  trust,  and  in  which  the  shareholders  have  the  power  to 
amend  such  instrument  and  to  terminate  the  trust,  is  an  "unincorpo- 
rated company,"  within  the  meaning  of  the  Bankruptcy  Act  and  subject 

in  In  re  Fnlton  Club,  113  Fed.  99T,  7  oars  to  ships  at  tidewater,  etc.,  involving 

am.  Rankr,  Rep.  670.  a  general  pooling  arrangement  for  coal. 

us  In  re  Seaboard  Fire  IT  nil  er  writers  with  debit  and  credit  charges  against 
(D.  C.)  137  Fed.  987,  13  Am.  Bankr.  Rep.  and  for  each  member,  was  held  an  "unln- 
722.  holding  tbat  an  unincorporated  corporated  company"  within  the  mean- 
Lloyd's  association  of  fire  underwriters  ing  of  the  Bankruptcy  Act,  so  aa  to  give  a 
was  subject  to  adjudication.  The  Tide-  federal  court  Jurisdiction  of  a  petition  in 
water  Coal  Exchange,  which  was  an  as-  involuntary  bankruptcy  against  It  In 
■Delation  organized  by  shippers  of  lltuinl-  re  Tidewater  Coal  Exchange  (D.  O.)  274 
nous  coal  during  the  war  with  Germany,  Fed.  1009. 

formed  at  the  instance  of  the  Council  of  '»<  In  re  Order  of  Sparta,  242  Fed, 

National   Defense,   for  the  purpose  of  236,  155  C.  C.  A.  75,  30  Am.  Bankr.  Rep. 

Speeding  the  transshipment  of  coal  from  fi2.*J. 
Bi.KiRKR.nn  Kn.V-21 


,v  Google 


§    148  LAW  Or  BANKRUPTCY  322 

to  adjudication  as  a  bankrupt.1"  But  a  partnership  engaged  chiefly  in 
farming  is  not  subject  to  adjudication  in  bankruptcy  as  an  unincor- 
porated company."" 

A  limited  partnership  is  "a  partnership  consisting  of  one  or  more 
general  partners,  jointly  and  severally  responsible  as  ordinary  partners, 
and  by  whom  the  business  is  conducted,  and  one  or  more  special  partners, 
contributing  in  cash  payments  a  specific  sum  as  capital  to  the  common 
stock,  and  who  are  not  liable  for  the  debts  of  the  partnership  beyond 
the  fund  so  contributed."  m  If  the  statute  authorizing  the  formation 
of  such  concerns  goes  no  further  than  this,  it  is  evident  that  the  asso- 
ciation could  not  be  brought  within  the  definition  of  a  "corporation"  in 
the  bankruptcy  law,  nor  could  it  even  be  regarded  as  an  "unincorporated 
company."  For  all  purposes  of  bankruptcy  law  it  is  simply  a  partner- 
ship and  nothing  more.  But  in  some  of  the  states,  the  laws  provide 
that  a  "limited  partnership"  or  "joint  stock  association  limited,"  may  be 
organized  by  a  certain  number  of  persons,  who  subscribe  and  contribute 
capital  thereto,  "which  capital  shall  alone  be  liable  for  the  debts  of  such 
associations,"  thus  bringing  them  exactly  within  the  terms  of  the  bank- 
ruptcy act.  Such,  for  example,  is  the  statute  of  Pennsylvania,1"  and 
an  association  formed  under  it,  having  some  of  the  characteristics  of  a 
partnership  and  some  of  a  corporation,  including  the  right  to  a  common 
seal,  the  ownership  of  property  real  and  personal  by  the  association,  and 
the  right  to  sue  and  be  sued  by  the  corporate  name,  is  regarded  as  a  new 
artificial  person,  and  one  which  may  be  described  as  a  "citizen"  of  the 
state  for  purposes  of  federal  jurisdiction.18'  Such  an  association,  or- 
ganized under  the  statute  mentioned,  is  subject  to  be  adjudged  an  in- 
voluntary bankrupt,  whether  regarded  as  an  unincorporated  company 
or  a  corporation.'** 

ma  Id  re  Associated  Trust  (D.  C.)  222  In  the  property  and  profit  of  the  firm. 

Fed.  1012,  34  Am.  Bankr.  Rep.  S51.  but  It  will  not  limit  the  liability  of  tiny 

"•  H.  D.  Still's  Sons  v.  Aincri.im  Nat  for  the  firm  debts.     Each  member  will 

Bank.  209  Fed.  749.  126  C.  C.  A.  473,  31  be  liable  individually  for  the  entire  in- 

Am.  Bankr.  Rep.  820.  debtedness  of  the  firm.    The  act  of  1874 

i"  Black,   Law   Diet.,  voe.  "E'artner-  was  passed  to  relieve  against  the  risk  and 

ship."    Aad  see  Moorehead  v.  Seymour,  inconvenience  attending  general  partner- 

77  N.  T.  Supp.  1054;  Taylor  v.  Webster,  ships,  by  providing  a  mode  by  which  In- 

39  N.  J.  Law,  104.  dlviduals  might  Invest  a  fixed  sum  In  a 

t>9  Laws  Penna.   1874,  c.  153,   p.  271.  business  enterprise,  without  liability  to 

li'Bushnell  v.  Park  Bros.  &  Co.,  4fl  loss  beyond  the  sum  bo  invested.     The 

Fed.  209;    Xoungstown  Coke  Co.  v.  An-  method  provided  is  the  creation  of  a  new 

drews  Bros.  Co..  79  Fed.  669.     Compare  artificial   person,  to  be  called  a  'joint 

Carnegie  v.  Ilulbert,  53  Fed.  10,  3  C.  C.  stock   association,'   having   some   of   the 

A.  391.    "The  persons  composing  a  part-  characteristics    of    a    partnership    and 

nershlp  may  agree  with  each  other  to  some  of  a  corporation."     Hill  v.  Stetler, 

Invest  a  certain  fixed  sum  each  in  the  127  Pa,  St.  101,  13  AtL  306,  17  AtL  887. 

common  venture  and  no  more.     Such  an  i°°  In  re  Hercules  Atkin  Co.,  133  Fed. 

agreement  may  limit  the  Interest  of  each  813,  13  Am.  Bankr.  Rep.  369. 
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A  joint  stock  association  is  an  unincorporated  association  of  individ- 
uals for  business  purposes,  of  a  hybrid  character,  as  it  resembles  a  part- 
nership in  many  respects,  but  is  like  a  corporation  in  other  respects,  pos- 
sessing a  common  fund  or  capital  stock,  divided  into  shares,  which  are 
apportioned  among-  the  members  according  to  their  respective  contribu- 
tions, and  which  are  assignable  by  the  owner  without  the  consent  of 
the  other  members.1*1  In  the  absence  of  legislation  to  the  contrary,  the 
members  of  a  joint  stock  company,  like  the  members  of  a  partnership, 
are  liable  for  all  the  debts  of  the  association.  Hence,  unless  the  rule 
of  liability  is  changed  by  a  statute  of  the  state,  such  an  association  is 
not  a  "corporation,"  within  the  meaning  of  the  bankruptcy  law  though 
it  is  an  "unincorporated  company."  In  some  states  {as  New  York)  the 
laws  authorize  such  associations  to  sue  and  be  sued  in  the  name  of  the 
president  for  the  time  being, lM  and  in  some  other  respects  distinguish 
them  from  ordinary  partnerships;  and  it  is  possible  that  their  posses- 
sion of  some  of  the  "powers  and  privileges  of  private  corporations  not 
possessed  by  individuals  or  partnerships"  might  be  held  to  bring  them 
within  the  terms  of  the  bankruptcy  law.  But  it  has  been  held  that  a 
joint  stock  company,  organized  under  such  a  statute  as  that  of  New  York, 
is  not  a  corporation,  and  hence  cannot  be  a  ""citizen"  of  that  state,  but, 
for  all  purposes  of  federal  jurisdiction,  is  to  be  regarded  as  a  partner- 
ship.18* On  this  view,  such  an  association  might  file  its  voluntary  pe- 
tition in  bankruptcy,  as  a  partnership,  and  would  be  liable  to  involuntary 
proceedings  without  reference  to  the  nature  of  the  business  in  which  it 
was  employed. 

[t  should  also  be  remarked  that  persons  who  associate  themselves 
together  for  business  purposes,  if  their  organization  is  so  defective  as 
to  fall  short  of  creating  a  corporation  within  the  statute,  become  in  legal 
effect  partners,  and  may  be  proceeded  against  under  the  bankruptcy  law 
as  an  unincorporated  company.104  If  the  respondent  in  bankruptcy 
claims  the  right  to  exist  as  a  corporation,  and  actually  carries  on  business 
under  a  corporate  form  of  organization,  it  is  probable  that  the  validity 
of  its  incorporation  could  not  be  inquired  into.  There  is  a  decision  to 
the  effect  that  proceedings  in  bankruptcy  may  be  had  against  a  corpora- 
tion which  is  only  so  de  facto,  and  the  validity  of  a  de  facto  corporation 
cannot  be  questioned  collaterally,  but  only  in  a  direct  suit  for  that  pur- 

i«  See  In  re  Jones,.28  Mlse.  Rep.  366,  i«=  Laws  New  lork  1848,  c.  258;  Rev. 

60  N.  T.  Snpp.  983;    Allen  v.  Long,  80  St  Wis.  f  3210, 

Tex.  261,  16  S.  W.  43,  26  Am.  St  Rep.  ««"  Chapman  v.  Barney,  129  U.  S.  677, 

736;   Adams  Expr.  Co.  v.  Schofleld,  ill  8  Sup.  Ct  126,  32  L.  Ed.  800.     See  1 

Ky.  832,  64  S.  W.  903;   Kossakowsfci  v.  Para  Contr.  144,  214. 

People,  177  111.  663,  63  N.  E.  116;  WHlla  m  Whipple  v.  Parker,  29  Mich.  369. 
v.  Chapman.  68  Vt  459,  35  AQ.  469. 
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pose.  But  even  a  de  facto  corporation  can  only  exist  by  color  of  law ; 
and  an  association  of  persons  cannot  claim  to  be  even  a  de  facto  corpora- 
tion, unless  there  was  a  statute  under  which  they  might  have  been  in- 
corporated for  their  particular  purpose.  Hence,  if,  for  example,  the  laws 
of  the  state  made  no  provision  for  the  incorporation  of  banks,  an  asso- 
ciation of  persons  claiming  to  be  incorporated  as  a  bank,  and  which  con- 
ducts a  banking  business  under  the  corporate  name  assumed,  is  not  a 
corporation  within  the  meaning  of  the  bankruptcy  law,  but  may  be  pro- 
ceeded against  as  a  partnership.18* 

A  voluntary  association  of  persons  organized  for  moral,  social,  be- 
nevolent, or  charitable  purposes,  might  be  considered  as  amenable  to  the 
bankruptcy  law,  under  the  character  of  an  "unincorporated  company," 
but  the  cases  must  be  rare  in  which  such  a  society  would  owe  debts  to 
the  amount  of  a  thousand  dollars  and  commit  an  act  of  bankruptcy. 
Moreover,  if  within  the  letter,  they  are  not  within  the  spirit  and  policy  of 
the  bankruptcy  law.18"  Such  an  association  is  regarded  as  a  charity 
within  the  jurisdiction  of  equity,  and  its  members  are  not  partners  as 
between  themselves,  whatever  may  be  their  relation  as  to  third  per- 
sons.101 It  has  been  held,  however,  that  an  unincorporated  fraternal 
beneficial  association,  having  no  capital  stock  and  practically  no  assets 
except  those  derived  from  assessments  paid  by  members,  but  issuing  to 
its  members  benefit  certificates  payable  from  the  contributions  of  mem- 
bers, which  requires  members  to  pass  a  medical  examination,  and  whose 
principal. object  is  beneficial  rather  than  social,  is  subject  to  be  adjudged 
bankrupt  under  the  act  as  amended  in  1910,  since  the  word  "company," 
as  there  used,  at  least  includes  any  unincorporated  association  or  group 
of  individuals,  whose  object  and  purpose  are  either  wholly  or  chiefly 
of  the  same  kind  as  the  object  and  purpose  of  a  "moneyed,  business,  or 
commercial  corporation." im 

§  144.  Acts  of  Bankruptcy  by  Corporations. — As  to  the  commission 
of  acts  of  bankruptcy,  upon  which  involuntary  proceedings  may  be 
founded,  the  law  makes  no  distinction  between  corporations  and  natural 
persons.  And  it  is  no  defense  to  a  proceeding  in  bankruptcy  against 
a  corporation  that  the  act  of  bankruptcy  charged  was  ultra  vires,  or  not 
within  its  charter  powers,  and  therefore  not  a  corporate  act.1*"     Ea*ch 

>•■  Davis  v.  Stevens,  104  Fed.  235,  4  235,  155  C.  C.  A.  75,  33  Am.  Bankr.  Rep. 

Am.  Bankr.  Rep.  763.  523;   In  re  Grand  Lodge  A.  O.  U.  W,  <I>. 

i««  See  Alabama  &  C.  R.  Co.  v.  Jones,  C.l  232  Fed.  109,  30  Am.  Bankr.  Rep.  034. 

B  N„  B.  R,  97,  Fed.  Cas.  No.  126.  And  so  of  a  lodge  of  Odd  Fellows.    In  re 

iiTLafond  v.  Deems,  81  N.  T.  507;  Carthage  Lodge  No.  365,  I.  O.  O.  F.  CD- 
Thomas  v.  Bllmaker,  1  Pars.  Set.  Cas.  C.)  230  Fed.  694,  36  Am.  Bankr.  Rep. 
(Pa.)  98.  873. 

iai  In   re  Order   of   Sparta,  342   Fed.  "•   Ba  rid  era  Clothing  Co.  v.  Bnraham- 
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of  the  five  acts  of  bankruptcy  enumerated  in  the  statute  can  be  as  Well 
committed  by  a  corporate  body  as  by  an  individual.  For  instance,  it 
is  an  act  of  bankruptcy  to  make  a  general  assignment  for  the  benefit  of 
creditors.  This  can  be  committed  by  a  corporation  without  a  formal 
deed  of  assignment,  but  some  corporate  act  purporting  to  transfer  all 
the  property  of  the  corporation  must  be  shown,  and  the  mere  adoption 
of  resolutions  authorizing  the  treasurer  to  convert  the  property  into 
cash  and  deposit  it  -with  a  trustee  for  the  creditors  does  not  constitute 
an  act  of  bankruptcy  where  the  plan  was  not  executed."*  An  assign- 
ment by  the  corporation  does  not  require  the  unanimous  consent  of  the 
stockholders;  it  constitutes  an  act  of  bankruptcy  if  directed  by  a  ma- 
jority vote  at  a  stockholders'  meeting,  and  then  by  resolution  of  the  board 
of  directors."1  Where  a  corporation,  under  the  provisions  of  a  state 
statute,  files  in  a  state  court  its  voluntary  application  for  dissolution 
and  for  the  appointment  of  a  receiver  to  wind  up  its  affairs  and  distribute 
its  assets,  on  the  ground  of  its  insolvency,  and  procures  the  appointment 
of  a  receiver  thereon,  such  application  is  not  a  "general  assignment  for 
the  benefit  of  its  creditors,"  within  the  meaning  of  the  bankruptcy  law. 
Nor  can  such  a  proceeding  be  held  to  be  an  act  of  bankruptcy  on  the 
ground  that  it  produces  results  equivalent  to  those  brought  about  by  a 
general  assignment  for  creditors ;  for  the  acts  of  bankruptcy  enumerated 
and  classified  by  the  statute  cannot  be  enlarged  by  construction  so  as  to 
include  transactions  similar  or  analogous  to.  but  not  identical  with,  those 
specified.1"  But  it  will  be  observed  that  the  amendment  of  1903  makes 
just  such  a  proceeding  an  independent  act  of  bankruptcy.  And  it  is 
accordingly  held  that,  where  a  suit  is  brought  against  a  corporation  in 
which  the  court  is  asked  to  appoint  a  receiver  on  the  ground  that  it  is 
insolvent  and  cannot  meet  its  obligations,  and  on  other  grounds,  and 
the  corporation  admits  such  averments  and  either  consents  to  or  joins 
in  the  prayer  for  a  receiver,  and  one  is  accordingly  appointed,  it  is  an 
act  of  bankruptcy  on  which  an  adjudication  may  be  based."*     But  the 

Munger-Root  Dry  Goods  Co.,  228  Fed.         «i  Stewart  Petroleum  Co.  v.  Bonrd- 

470,  143  C.  C.  A.  52,  36  Am.  Banhr.  Rep.  man   (C.  C.   A.)  264  Fed.  826,  43  Am. 

US.  Bankr.  Rep.  57TS;   Doyfe-RIdd  Dry  Goods 

ifo  In  re  Federal  Lumber  Co.,  185  Fed.  Co.  v.  Sadler-l.uak  Tradius  Co:  (D.  C.) 

928,  26  Am.  Bankr.  Rep.  438.    As  to  as-  200  Fed.  813,  30  Am.  Bnnkr.  Rep.  G04. 

slgnments  tor  tbe  benefit  of  creditors  us  An  Insolvent  corporation  commits  an  act 

acts  of  bankruptcy  in  general,  see  supra,  of  bankrnptcy  by  procuring  tlie  appoint- 

I  91.  ment  of  a  receiver  through  nn  nppllca- 

i»i  Clarh  v.  American  Mfg.  &  Enamel-  tion  by  Its  president  In  a  suit  In  which 

lng  Co..  101  Fed.  062,  42  C.  C.  A.  120,  the  corporation  and  the  president  are  de- 

4  Am.  Bankr.  Bep.  351.  fendants.     Graham  Mfg.   Co.   v.  Davy- 

"sin   re   Empire   Metallic  Bedstead  Pocahontas  Cortl  Co.,  23S  Fed.  488,  151 

Co.,  98  Fed.  981,  39  C.  C.  A.  372,  3  Am.  O.  C.  A.  424,  38  Am.  Bankr.  Rep.  118, 
Bankr.  Rep.  575. 
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mere  institution  by  minority  stockholders  of  a  suit  to  dissolve  the  cor- 
poration, in  which  the  appointment  of  a  receiver  is  asked,  does  not  entitle 
creditors  to  relief  in  the  bankruptcy  court  until  the  corporation  becomes 
insolvent  and  commits  an  act  of  bankruptcy.1" 

Again,  a  trust  to  sell  all  the  debtor's  property  and  divide  the  pro- 
ceeds ratably  among  his  creditors  may  be  an  act  of  bankruptcy.  But 
it  has  been  held  that  it  is  not  an  act  of  bankruptcy  for  a  corporation  to 
convey  its  property  in  trust  to  secure  bonds  to  be  issued  and  sold,  and 
the  proceeds  to  be  applied  to  pay  all  its  unsecured  debts,  the  same  be- 
ing done  in. good  faith  and  with  a  view  to  enable  the  company  to  con- 
tinue its  legitimate  business,  though  it  may  be  technically  insolvent 
or  likely  soon  to  be  so.m 

As  to  transfers  of  property,  it  has  been  doubted  whether  the  act 
of  an  insolvent  corporation  in  voluntarily  applying  to  a  state  court 
for  a  decree  dissolving  the  corporation  and  winding  up  its  affairs, 
pursuant  to  a  state  law,  through  the  agency  of  a  receiver,  is  a  transfer 
of  its  property  with  intent  to  hinder  and  defraud  its  creditors,  because 
operating  to  deprive  them  of  the  remedies  provided  by  the  bankruptcy 
law.11*  But  the  question  is  not  of  much  practical  importance  at  present, 
because  this  would  clearly  constitute  an  act  of  bankruptcy  under  the 
provisions  of  the  amendment  of  1903,  relating  to  the  appointment  of 
receivers  on  voluntary  application  or  "because  of  insolvency."1"  How- 
ever, it  is  held  that  the  sale  of  property  by  an  insolvent  corporation, 
and  the  use  of  the  proceeds  in  paying  the  current  salary  of  its  presi- 
dent, is  not  a  transfer  with  intent  to  prefer  a  creditor,  such  salary  be- 
ing a  legitimate  current  expense  so  long  as  the  corporation  is  a  going 
concern.1'8  Nor  does  an  insolvent  corporation  occupying  leased  prem- 
ises commit  an  act  of  bankruptcy  by  permitting  its  property  on  such 
premises,  which  is  subject  to  a  mortgage  given  to  secure  its  bonds,  to 
be  sold  under  a  distress  warrant  lawfully  issued  for  rent  past  due, 
which  by  the  state  statute  is  made  a  lien  on  such  property;   this  does 

it*  Bank  of  Andrews  v.  Gudger,  212  O.  O.  A.  409,  16  Am.  Bankr.  Rep.  658. 

Fed.  49,  128  C.  C.  A.  505,  32  Am.  Bankr.  And  see  supra,  f  95. 

Rep.  11.     And  see  Standard  Warehouse  "»  Richmond  Standard  Steel  Spike  4 

&  Compress  Co.  v.  Qeorge  H.  McFadden  Iron  Co.  v.  Allen,  148  Fed.  697,  78  C  C. 

Bros.   Agency   (C.   C.   A.)   272   Fed.   251;  A.  389,  17  Am.   Bankr.   Rep.  583.     The 

W.  H.  Baker,  Inc.  v.  Monarch  Whole-  owner  of  the  stock  of  a  solvent  eorpo- 

sale  Mercantile  Co.  (C.  0.  A.)  269  Fed.  ration  does  not  necessarily  commit  an 

794,  46  Am.  Bankr.  Rep.  309.  act  of  bankruptcy  on  the  part  of  the 

"» In  re  Union  Pac.  R.  Co.,  10  N.  B.  corporation  by  selling  Its  property  and 

R.  178,  Fed.  Cas.  No.  14,376.  depositing  the  proceeds  to  bis  own  credit. 

"«Jn  re  Harper  &  Bros.,  100  Fed.  266,  In  re  M.  S.  Persko,  Inc,  250  Fed.  357, 

3  Am.  Bankr.  Rep.  804.  162  0.  0.  A.  427,  41  Am.  Bankr.  Rep. 

itt  Hooks  v.  Aldrldge,  145  Fed.  865,  76  395. 
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not  operate  to  give  any  creditor  a  "preference  through  legal  proceed- 
ings." "» 

§  145.  Same;  Admission  of  Insolvency  and  Willingness  to  be  Ad- 
judged Bankrupt. — It  is  an  act  of  bankruptcy  for  a  person  (including 
a  corporation)  to  "admit  in  writing  his  inability  to  pay  his  debts  and 
his  willingness  to  be  adjudged  a  bankrupt  on  that  ground."  M0  This 
is  the  ground  on  which  proceedings  in  bankruptcy  have  been  most 
usually  taken  against  corporations,  and  indeed  the  impression  has  pre- 
vailed that  this  method  was  sometimes  resorted  to  by  corporations,  as 
a  means  of  evading  the  provision  of  the  statute  (as  originally  enacted) 
which  forbade  them  to  file  a  voluntary  petition  in  bankruptcy.  It  was 
said  that,  where  it  is  apparent  that  the  admission  of  insolvency  was 
made  for  the  very  purpose  of  inducing  creditors  to  take  the  action 
which  the  corporation  itself  was  forbidden  to  take,  and  that  the  real 
motive  was  the  desire  of  the  managers  of  the  company  to  liquidate  its 
affairs  through  the  court  of  bankruptcy,  that  court  should  discourage 
the  attempt  to  evade  the  law,1*1  Since  insolvency  is  not  a  necessary 
element  of  this  particular  act  of  bankruptcy,  the  question  whether  the 
company  is  actually  unable  to  pay  its  debts  or  not  is  immaterial,  and 
a  creditor  intervening  to  oppose  the  petition  cannot  prove  its  solvency 
as  a  defense.18*  The  admission  of  insolvency  need  not  be  made  in 
the  form  of  a  resolution  of  the  directors  or  stockholders.  A  published 
notice  or  letter  to  creditors  will  be  sufficient.  But  in  any  case  it  must 
be  explicit  and  unqualified.  Thus,  a  letter  written  by  the  clerk  of  a 
corporation,  by  authority  of  its  directors,  stating  its  inability  to  pay 
its  debts  in  full  and  that  the  only  course  open  to  non-attaching  credi- 
tors was  to  bring  involuntary  proceedings  in  bankruptcy,  in  which  case 
the  company  would  admit  its  insolvency  and  its  willingness  to  be 
adjudged  bankrupt,  is  not  such  an  unqualified  admission  as  to  consti- 
tute an  act  of  bankruptcy."3  Where  the  company  itself  files  a  bill  in 
a  state  court  asking  for  the  appointment  of  a  receiver,  this  may  con- 
stitute an  effectual  admission  of  insolvency.1"     And  so,  where  hostile 

i"  Richmond  Standard  Steel  Spike  6  red.  906,  IS  Am.  Bankr.  Rep.  324 ;  In  re 

Iron  Co.  v.  Allen,  148  Fed.  657,  78  C.  0.  C.  Moench  &  Sons  Co.,  130  Fed.  685,  66 

A.  389,  17  Am.  Bankr.  Rep.  583.  C.  C.  A.  37..12  Am.  Bankr.  Rep.  240,  af- 

'»•>  Bankruptcy  Act  1898,  i  3.    And  soe  firming  123  Fed.  965,  10  Am.  Bankr.  Rep. 

supra,  |  96.  656 ;    In  re  Russell  Wheel  &  Foundry 

i«  In  re  Bates  Machine  Co.,  91  Fed.  Co.  (D.  C.)  222  Fed.  569,  35  Am.  Bankr. 

625,  1  Am.  Bankr.  Rep.  129.     But  see  Rep.  66. 

In  re  C.  Moench  &  Sons  Co.,  130  Fed.  i"  In  re  Standard  Shipyard  Co.  {D. 

685,  66  C.  C.  A.  37,  12  Am.  Bankr.  Rep.  C.)  262  Fed.  522,  45  Am.  Bankr.  Hep.  67. 
240;    In  re  T.  L.  Kelly  Dry-Goods  Co.,  "«  Moody  v.  Port  Clyde  Development 

102  Fed.  747,  4  Am.  Bankr.  Rep.  528.  Co.,  102  Me.  365,  66  AtL  967. 

i"  In   re  Duplex  Radiator  Co.,   142 
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proceedings  are  instituted  against  it  in  a  state  court,  its  answer  may 
constitute  an  act  of  bankruptcy  if  it  thereby  admits  both  its  insol- 
vency and  its  willingness  to  be  adjudged  bankrupt,  though  the  former 
admission  is  not  enough  without  the  latter.1**  And  so,  if  a  petition 
in  involuntary  bankruptcy  is  filed  by  creditors  against  the  corporation, 
and  its  answer  waives  process,  admits  the  allegations  of  the  petition, 
and  declares  its  willingness  to  be  adjudged  bankrupt,  it  is  an  act  of 
bankruptcy  within  the  meaning  of  the  statute,1**  though  the  opinion 
has  been  advanced  that  such  an  admission  cannot  be  availed  of  as  a 
ground  of  adjudication  on  the  pending  petition,  but  may  constitute 
the  foundation  for  a  new  petition.1"  Where  a  petition  in  bankruptcy 
is  filed  against  a  corporation,  it  is  not  necessary,  in  order  to  authorize 
counsel  to  appear  and  admit  the  acts  of  bankruptcy  charged,  that  the 
corporators  or  stockholders  should  previously  vote  to  authorize  that 
act  or  direct  it  to  be  done.'" 

As  to  where  the  authority  resides  to  commit  the  corporation  to 
bankruptcy  by  making  an  admission  of  this  kind,  the  authorities  differ 
materially.  In  the  first  place,  it  is  clear  that  no  officer  of  a  corpora- 
tion can  commit  an  act  of  bankruptcy  in  its  name  and  behalf,  by  ad- 
mitting its  inability  to  pay  its  debts  and  its  willingness  to  be  adjudged 
bankrupt,  without  express  authority  from  some  competent  source,'18 
nor,  it  is  said,  can  his  unauthorized  admission  be  made  effective  by 
subsequent  ratification  by  the  directors.***  As  to  the  authority  of  the 
board  of  directors,  much  depends  on  the  statute  law  of  the  state  in 
respect  to  the  distribution  of  corporate  power  between  the  directors 
and  the  stockholders.  Thus,  it  has  been  ruled  that,  under  the  laws  of 
Massachusetts  and  of  Maine,  the  directors  of  a  manufacturing  corpora- 
tion have  no  authority  to  make  a  written  admission  of  its  inability  to 
pay  its  debts  and  its  willingness  to  be  adjudged  bankrupt.  Such  an 
admission"  is  in  excess  of  their  authority,  and  therefore  does  not  con- 

iss  in  re  Wilmington  Hosiery  Co.,  120  >8'  In  re  Baker-Ricketson  Co.,  97  Fed. 

Fed.  179,  9  Am.  Bankr.  Rep.  579.  4S9,  4  Am.  Biinkr.  Rep.  605. 

t»«In  re  Columbia  Deal  Estate  Co.,  is"  Letter  v.  Payson,  9  N.  B.  R,  206, 

101   Fed.   9C5,   4   Am.   Bankr.   Bop.   41L  Fed.  Cus.  No.  8,228. 

But  where  a  corporation  authorizes  one  ls°  In  re  Southern  Steel  Co.,  169  Fed. 

of  its  officers  to  appear  on  behalf  of  the  702,  22  Am.  Bankr.  Rep.  476 ;  In  re  Jef- 

company  in  the  federal  court  and  make  feraon  Casket  Co.,  1S2  Fed.  089,  25  Am. 

the  admission  of  insolvency  contemplat-  Bankr.  Rep.  603.    And  a  written  admis- 

ed  by  the  statute,  "In  the  event  of  an  alon  signed  by  a  majority  of  the  dlrec- 

in voluntary  petition  In  bankruptcy  being  tors,  but  individually  and  not  In  their 

filed  against  said  company,"  this  la  not  official   capacity,  is  Ineffective.     In    re 

In  Itself  such  an  unqiinlifled  admission  Gold  Run  Mining  &  Tunnel  Co.,  200  Fed. 

as  is  required  by  tbe  act,  and  is  therefore  162,  29  Am.  Bankr.  Rep.  503. 

not  an  act  of  bankruptcy  on  the  part  of  ™«  In  re  Burbnnk  Co.,  168  Fed.  719, 

the   company.     In   re    Baker-Rlckctson  21  Am.  Bankr.  Rep.  838. 
Co.,  97  Fed.  489,  4  Am.  Bankr.  Rep.  005. 
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stitute  an  act  of  bankruptcy ;  nor  will  a  vote  of  the  stockholders  ratify- 
ing the  action  of  the  directors,  but  taken  after  the  filing  of  the  petition, 
relate  back  so  as  to  validate  it,  at  least  where  creditors  other  than  the 
petitioners  have  already  entered  an  appearance  and  opposed  the  adjudi- 
cation.1*' And  a  similar  ruling  has  been  made  in  the  case  of  an  Ore- 
gon corporation.1"  On  the  other  hand,  the  federal  courts  in  New  York 
have  decided  that  the  directors  of  a  New  York  corporation  have  power 
and  authority  to  put  it  into  bankruptcy  in  this  way,  without  the  con- 
currence or  authorization  of  the  stockholders,  and  have  generalized  the 
rule  that  this  is  not  a  corporate  function,  to  be  exercised  by  the  whole 
body  of  corporators,  but  an  administrative  act,  and  that  the  act  of 
bankruptcy  in  question  may  be  committed  by  the  board  of  directors 
alone,  unless  there  is  something  in  the  statute  law  of  the  particular 
state  to  forbid  it.m  And  the  same  doctrine  is  held  in  Minnesota  and 
several  other  states  with  regard  to  corporations  of  those  states.1**  If 
this  rule  prevails,  it  is  further  held  that  the  appointment  of  receivers 
for  an  insolvent  corporation  does  not  dissolve  it  nor  vacate  the  offices 
of  the  directors  to  such  an  extent  as  to  make  it  legally  impossible  for 
them  to  make  the  admission  of  insolvency  contemplated  by  the  bank- 
ruptcy act.1*8  But  they  may  be  otherwise  disqualified  or  restrained 
from  taking  such  action,  as  in  a  case  where  the  court  appointing  the 
receivers  granted  an  injunction  restraining  the  officers  of  the  company 
from  commencing  or  prosecuting  any  proceeding  "involving  in  any 
way  the  property  or  property  rights"  of  the  corporation,  or  incumbering 
or  embarrassing  the  same.  Here  it  was  held  that  the  subsequent  action 
of  the  board  of  directors  in  adopting  a  resolution  confessing  the  in- 
solvency of  the  company  and  its  willingness  to  be  adjudged  bankrupt 
was  a  violation  of  the  injunction  and  unauthorized,  and  therefore  did 

i»i  In  re  Bates  Machine  Co.,  91  Fed.  Kenwood  Ice  Co.  (O.  C.  A.)  204  Fed.  577. 

625, 1  Am.  Banter.  Rep.  129;  In  re  Stand-  29  Am.  Bankr.  Rep.  686:   In  re  Russell 

ard  .Shipyard  Co.  (D.  C.)  2G2  Fed.  522,  45  Wheel  &  Foundry  Co.  (D.  C.)  222  Fed. 

Am.  Bnnkr.  Rep.  67.  569,  :!5  Am.  Bankr.  Rep.  66;   Home  Pow- 

ifl=  In  re  Quartz  fiold  Mtn.  Co.,  157  der  Co.  v.  Gets,  204  Fed.  503.  123  C.  C.  A. 

Fed.  243,  19  Am.  Bankr.  Rep.  667;   Van  94.  29  Am.  Bankr.  Rep.  580;  Rudebeck  t. 

Emou  v.  Veal,  158  Fed.  1022,  S5  C.  C.  Sandeiuon,  227  Fed.  575, 142  C.  C.  A.  207, 

A.  547.  .18  Am.  Bankr.  Rep.  146;    In  re  Foster 

»•*  In  re  C.  Moench  &  Sons  Co.,  130  Paint  &  Varnish  Co.  (D.  C.)  210  Fed.  652, 

Fed.  6S5,  66  C.  C.  A.  37,  12  Am.  Bankr.  31  Am.  Bankr.  Rep.  548 ;    Bell  v.  Bless- 

Rep.  240;    In  re  Rollins  Gold  &  Silver  lng!  225  Fed.  750, 141  C.  C.  A.  34,  35  Am. 

Min.  Co.,  102  Fed.  982,  4  Am.  Bankr.  Rep.  Bankr.  Rep.  672 ;   In  re  United  Grocery 

327 ;    In  re  Mutual  Mercantile  Agency,  Co.  (D.  C.)  230  Fed.  1016,  39  Am.  Bankr. 

Ill  Fed.  152,  6  Am.  Bankr.  Rep.  607 :  Rep.  501 :  In  re  H.  &  S.  M£g.  &  Soles  Co. 

In  re  Gunnncevl  Tnnnel  Co.  <C.  C.  A.)  (D.  C.)  246  Fed.  1005,  39  Am.  Bankr.  Hep 

201  Fed.  316.  29  Am.  Bankr.  Rep.  229.  7SC. 

i*«  In  re  Kenwood  Ice  Co.,  IS!)  Fi»d.  >eB  Cresson  &  Clearfield  Coal  &  Coke 

625.  26  Am.  Bnnkr.  Rep.  409;    Dodge  v.  Co.  v.  Slnuffer,  14S  Fed.  981,  78  C.  C.  A. 
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not  constitute  an  act  of  bankruptcy.1**  Although  ordinarily  a  majority 
of  the  directors  of  a  corporation  have  no  power  to  hold  a  meeting  for 
the  transaction  of  business  affecting  the  corporation  without  giving 
notice  to  the  minority,  yet  such  notice  may,  in  some  circumstances, 
be  dispensed  with,  and  the  action  of  the  majority  in  putting  the  cor- 
poration into  bankruptcy  may  be  valid  without  notice  to  the  minority 
directors,  as,  where  the  latter  resided  in  a  distant  state  and  could  not 
have  attended  the  meeting,  and  there  does  not  appear  to  have  been 
any  fraud  or  collusion,"7  where  the  directors  not  notified  were  only 
nominal  members  of  the  board  and  had  never  taken  part  in  the  meetings 
of  the  directors  or  given  any  attention  to  the  affairs  of  the  company ,*•• 
or  where  one  single  director  constituted  the  minority,  and  it  appears 
that  notice  to  him  would  have  been  entirely  perfunctory  and  of  no 
avail  in  the  way  of  securing  his  attendance  at  the  meeting  or  his  con- 
currence in  the  views  of  the  majority,  as  he  had  had  a  violent  quarrel 
with  the  other  directors,  and  had  instituted  a  suit  to  rescind  his  con- 
tract for  the  purchase  of  stock  in  the  company  on  the  ground  of  fraud, 
and  would  have  resisted  the  proceeding  to  put  the  company  into  bank- 
ruptcy in  order  to  sustain  an  attachment  of  the  company's  property  in 
his  own  favor.1**  It  remains  to  be  added  that  a  resolution  adopted  at 
meetings  both  of  the  board  of  directors  and  of  the  stockholders  of  a 
corporation,  admitting  its  insolvency  and  its  willingness  to  be  adjudged 
bankrupt,  will  unquestionably  constitute  an  act  of  bankruptcy.*0* 

§  146.  Effect  of  Adjudication  on  Status  of  Corporation. — On  the 
question  whether  or  not  a  corporation  is  dissolved  by  its  adjudication 
in  bankruptcy,  the  authorities  are  not  in  harmony.  On  the  one  hand,  it 
has  been  said  that  a  corporation,  for  all  essential  purposes,  is  as  effec- 
tually dissolved  by  the  commencement  of  proceedings  in  bankruptcy 
against'  it  as  if  a  solemn  judgment  were  pronounced  to  that  effect.  It 
is  such  a  dissolution,  it  is  said,  as  will  afford  creditors  a  remedy  against 
the  individual  shareholders  where  they  are  made  liable  upon  the  "dis- 
solution" of  the  company.'01    And  a  federal  court  has  declared  that, 

609,  17  Am.  Biinkr.  Hep.  573;    In  re  G.  so°  In  re  American  Guarantee  &  Seen- 

Moench  4  Sons  Co.,  130  Fed.  685,  66  G.  rity  Co.  (C.  C.  A.)  192  Fed.  405,  27  Am. 

O.  A.  37,  12  Am.  Bankr.  Rep.  240.  Bankr.  Rep.  640. 

i*s  In  re  Hudson  River  Electric  Poorer  ">1  State  Savings  Ass'n  v.  Kellogg,  52 

Co.,  173  Fed.  934,  23  Am.  Bankr.' Rep.  Mo.  583.     And  see    Slee  v.   Bloom,  10 

191.  Joans.  (N.  T.)  456,  10  Am.  Dec.  273; 

*«In  re  Link  Mfg.  Co.,  167  Fed.  411,  Pennimnn  v.  Brlggs,  Hopk.  Ch.  (N.  T.) 

21  Am.  Bankr.  Rep.  674.  300;  In  re  Washington  Marine  Ins.  Co., 

ms  in  re  Marine  Machine  &  Conveyor  2  Ben.  292,  2  N.  B,  R,  64S,  Fed.  Cas,  No. 

Co.,  91  Fed.  630, 1  Am.  Bankr.  Rep.  421.  17,246. 

n»In  re  Kenwood  Ice  Co.,  189  Fed. 
525,  26  Am.  Bankr.  Rep.  499. 
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under  a  state  statute  providing  that  upon  the  "dissolution"  of  a  corpo- 
ration its  president  and  directors  or  managers  shall  be  in  law  trustees 
for  the  settlement  of  its  affairs  and  personally  responsible  to  creditors 
to  the  extent  of  the  property  which  may  come  to  their  hands,  the  mere 
insolvency  of  the  concern,  known  to  the  president  and  directors,  works 
a  practical  dissolution,  so  as  to  impose  upon  them  the  statutory  con- 
sequences.*" But  there  is  strong  authority  the  other  way.  The  adjudi- 
cation in  bankruptcy,  it  is  argued,  does  not  necessarily  destroy  the  life 
ot  the  corporation  any  more  than  that  of  a  natural  person.  It  is  true 
the  bankrupt,  while  under  the  control  of  the  court,  is  said  to.be  civiliter 
mortuus;  and  of  course  all  corporate  functions,  or  at  least  all  control 
of  the  business  of  the  corporation,  must  be  regarded  as  suspended  dur- 
ing the  continuance  of  the  proceedings  in  bankruptcy.***  But  there  is 
nothing  in  the  language  of  the  act,  nor  in  the  necessary  consequences 
of  such  a  proceeding,  to  prevent  the  corporation  from  resuming  its  busi- 
ness and  the  exercise  of  all  its  corporate  functions,  after  it  shall  have 
obtained  a  discharge;  and  so  long  as  that  is  possible,  it  cannot  with 
any  propriety  be  said  that  the  company  is  dissolved.*04  This  view  has 
been  picturesquely  expressed  by  the  court  in  Georgia  in  the  following 
terms :  "The  bankruptcy  of  a  corporation  does  not.  put  an  end  to  its 
corporate  existence  nor  vacate  the  office  of  its  directors.  A  corporation 
of  this  state  cannot  b«  dissolved  bt  an  act  of  Congress,  nor  by  the  ad- 
ministration thereof  through  the  federal  courts.  Georgia  created,  and 
she  alone  can  destroy.  Besides,  it  is  not  the  purpose  of  the  bankruptcy 
law  to  dissolve  corporations.  The  assets  are  seized,  but  the  franchise 
is  spared.  'Your  money,'  not  'your  life,'  is  the  demand  made  by  the 
bankruptcy  act."***  The  same  view  has  been  maintained  by  eminent 
courts  in  cons  id  crating  the  effect  of  proceedings  under  the  state  insolv- 
ency laws  upon  the  existence  of  corporations.***  However  this  may  be, 
it  is  settled  that  a  decree  adjudging  a  corporation  bankrupt  is  in  the 

201  Sprague-Brlmmer  Mfg.  Go.  v.  Mur-  celver  do  not  effect  a  dissolution  of  tbe 

pby  Furnishing  Goods  Co.,  26  Fed.  072.  corporation,  see  Chemical  Nat.  Bank  v. 

*•>»  But  it  Is  said  that.  In  view  ot  the  Hartford  Deposit  Co.,  101  D.  3. 1, 16  Sup. 

provisions  of  the  Bankruptcy  Act  for  CL  439,  40  h.  Ed.  595;    State  v.  Mer- 

eom positions,  a  corporation,  though  bank-  chant.  37  Ohio  St.  251. 

nipt,    may   elect  officers    and   directors  "">  Holland  v.  Herman,  60  Ga.  174. 

while  Its  affairs  are  being  conducted  in  And  see  National  Surety  Co.  r.  Medlock, 

the  bankruptcy  court,  and  sucb  officers  2  Ga.  App.  665.  58  S.  E.  1131;  Cbamber- 

and  directors  may  agree  to  a  settlement  lin  v.  Huguenot  Mfg.  Co.,  118  Mass.  532; 

and  distribution  of  assets  In  the  nature  Shenandoah  Valley  R.  Co.  v.  Griffith,  76 

of  a  composition.    In  re  O'Gara  Coal  Co.,  Va.  913. 

260  Fed.  742,  171  C.  C.  A.  480,  44  Am.  "«  Coburn    v.    Boston    Papier-Mache 

Bankr.  Rep.  206.  Mfg.  Co.,  10  Gray  (Mass.)  243 ;    Boston 

*»«  Morley  v.  Thayer,  3  Fed.  737.    That  Glass  Manufactory  v.  Iangdon,  24  Pick. 

insolvency  and  tbe  appointment  of  a  re-  (Mass.)  49,  85  Am.  Dec.  292. 
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nature  of  a  decree  in  rem  as  respects  the  status  of  the  corporation,  and 
if  the  court  rendering  it  had  jurisdiction,  it  can  be  assailed  only  by  a 
direct  proceeding  in  a  competent  court,  unless  it  appears  that  the  de- 
cree is  void  in  form,  or  that  due  notice  of  the  petition  was  not  given.*07 

§  147.  Franchises  as  Assets. — Are  the  franchises  of  a  corporation, 
including  that  by  which  it  enjoys  corporate  existence,  property  such  as 
will  vest  in  its  trustee  in  bankruptcy,  and  which  may  be  sold  by  him  in 
the  administration  of  his  trust?  It  appears  that  the  act  of  1867  con- 
templated an  affirmative  answer  to  this  question.  For  No.  21  of  the  Gen- 
eral Orders  framed  under  that  act  provided  that,  "in  making  sale  of  the 
franchise  of  a  corporation,  it  may  be  offered  in  fractional  parts  or  in  cer- 
tain numbers  of  shares  corresponding  to  the  number  of  shares  in  the 
bankrupt  corporation."  And  the  courts  accordingly  held  that  the  fran- 
chises of  the  corporation  vested  in  the  assignee  in  bankruptcy,  as  other 
property,  and  were  subject  to  sale  by  him.*"  There  is  no  such  provi- 
sion in  the  present  statute  nor  in  the  present  General  Orders.  But  it 
is  enacted  that  the  trustee  in  bankruptcy  shall  be  vested,  by  operation 
of  law,  with  the  title  of  the  bankrupt  to  "property  which,  prior  to  the 
filing  of  the  petition,  he  could  by  any  means  have  transferred  or  which 
might  have  been  levied  upon  and  sold  under  judicial  process  against 
him."109  And  "transfer,"  according  to  the  definitions  given  in  the  firs! 
section  of  the  law,  "shall  include  thsjsale  and  every  other  and  different 
mode  of  disposing  of  or  parting  with  property,  or  the  possession  of 
property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage, 
gift,  or  security."  S1°  Now  it  is  a  general  rule,  settled  by  the  preponder- 
ance of  authority,  that  a  corporation  cannot  sell,  mortgage,  or  other- 
wise alienate  its  franchises,  particularly  the  franchise  of  corporate  exist- 
ence, unless  power  to  do  so  has  been  expressly  conferred  upon  it,  and. 
consequently,  that  such  franchises  are  not  subject  to  levy  and  sale  on 
execution  to  satisfy  the  debts  of  the  corporation.  But  this  rule  will  be 
found  to  have  been  established,  and  to  be  almost  exclusively  applied,  in 
the  case  of  such  corporations  as  have  duties  to  fulfill,  or  services  to 
render,  towards  the  public,  where  the  reason  for  the  rule  is  very  ap- 
parent.    Public  corporations,  properly  so  called,  are  not  subject  to  the 

**t  New  Lamp  Co.  v.  AnBonla  Brass  thereby  become  Its  corporators  and  ac- 

Oo.,  91  C.  S.  656,  23  L.  Ed.  336.  quire  the  corporate  entity.    Metz  v.  Buf- 

:»s  Adams  v.  Boston,  H.  &  E.  R.  Co..  1  falo,  C.  &  P.  E.  Co..  58  X.  T.  61,  17  Am. 

Holmes,  30,  4N.B.R.  314,  Fed.  Cus.  No.  Rep.  201, 12  N.  B.  R.  559. 

47 ;   Sweatt  v.  Boston,  H.  &  B.  R.  Co..  3  *•»  Bankruptcy  Act  1808, 1  70a,  clause 

Cliff,  339,  5  N.  B.  R.  234,  Fed.  Cas.  No.  5. 

13,684.      But  parties  who  purchnse   the  *10  Bankruptcy  Act   1898,  |   1,   clause 

property  and  franchises  of  a  corporation  25. 
from  Its  assignee  In  bankruptcy  do  not 
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bankruptcy  law.  As  to  quasi-public  corporations,  or  those  which  are 
organized  for  purposes  of  private  gain  by  individuals,  though  they  serve 
a  public  use  or  render  service  to  the  public  generally,  they  may  prob- 
ably be  adjudged  bankrupt  in  a  proper  case ; m  and  it  would  seem  that 
their  franchises  might  be  sold  by  the  trustee  in  bankruptcy,  provided 
the  public  service  to  be  rendered  could  be  equally  well  performed  by 
any  purchaser  and  did  not  involve  the  element  of  a  persona!  trust.*18 
As  to  corporations  of  other  kinds,  it  is  almost  universally  the  case  that 
their  franchises,  as  such,  have  little  or  no  pecuniary  value.  Where, 
however,  such  a  corporation  has  authority  to  mortgage  or  sell  its  fran- 
chises, they  would  seem  to  come  clearly  within  the  description  of  prop- 
erty vesting  in  the  trustee  under  the  bankruptcy  law.  v 

§  148.  Assessment  on  Unpaid  Stock. — When  the  assets  of  a  bank- 
rupt corporation  are  not  sufficient  to  pay  its  debts,  the  court  of  bank- 
ruptcy has  power  and  authority  to  levy  an  assessment  upon  the  stock- 
holders and  call  upon  them  to  make  good  the  unpaid  balance  of  their 
subscriptions  to  the  capital  stock  of  the  company,  to  an  amount  not  ex- 
ceeding in  the  aggregate  the  deficiency  of  the  other  assets  as  compared 
with  the  debts ;  it  has,  in  fact,  all  the  powers  of  a  court  of  equity  in  the 
premises.*"  A  provision  in  the  subscription  and  in  the  stock  certificate 
that  the  unpaid  balance  was  to  be  paid  on  the  call  of  the  directors  "when 
ordered  by  a  vote  of  a  majority  of  the  stockholders  themselves,"  does 
not  prevent  the  effectual  exercise  of  this  power  by  the  court  of  bank- 
ruptcy ;  for,  as  a  court  of  equity,  it  has  all  the  power  of  the  directors  or 

in  See  supra,  5  140.  powers  might  pass  throiu;h  proceedings  In 

i«  It  boo  been  held  (hat  a  franchise  bankruptcy, 
to  construct  a  turnpike  road  or  a  toll  *"  Ogtlvlc  v.  Knox  County  Ins.  Co.,  22 
bridge,  and  collect  tolls  thereon,  or  to  How.  380,  18  L.  Ed.  349;  Sanger  v.  Up- 
run  a  terry,  Is  a  personal  trust  and  not  ton,  91  U.  S.  56,  23  L.  Ed.  220 ;  Bcovlll 
assignable,  and  will  not  vest  in  a  trustee  v.  Thayer,  105  TI.  S.  IBS,  26  L.  Ed.  968; 
In  bankruptcy.  In  re  Scott,  6  Sawy.  234,  Tunilmll  v.  Pnyson,  93  V.  S.  418,  24  L. 
11  Fed.  133.  But  this  view  bas  heen  Ed.  437;  In  re  Munger  Vehicle  Tire  Co., 
squarely  denied.  See  Stewart  v.  liar-  168  Fed.  910.  94  C.  C.  A.  314,  21  Am. 
grove,  23  Ala.  429.  And  In  the  case  of  In  Bankr.  Rep.  395 ;  In  re  Remington  Auto- 
re  New  York  &  W.  Water  Co.,  98  Fed.  mobile  &  Motor  Co.,  153  Fed.  345,  82  C. 
711,  3  Am.  Bankr.  Rep.  508,  the  opinion  C.  A.  421, 18  Am.  Bankr.  Beit.  3S9;  In  re 
Is  expressed  that  a  corporation  otherwise  Miller  Electrical  Maintenance  Co.,  Ill 
amenable  to  the  bankruptcy  law  (such  as  Fed.  515,  6  Am.  Bankr.  Rep.  701 ;  In  re 
A  water-supply  company,  engaged  in  the  Eureka  Furniture  Co.,  170  Fed.  485,  22 
business  of  obtaining,  transporting,  and  Am.  Bankr.  Rep.  395;  In  re  Monarch 
supplying  pure  water  for  municipal  and  Corporation,  177  Fed.  464,  24  Am.  Bankr. 
domestic  use)  Is  not  exempted  from  the  Rep.  428;  Glenn  v.  Soule,  22  Fed.  417; 
operation  of  the  law  on  the  ground  of  its  In  re  Crystal  Spring  Bottling  Co.,  96 
being  n  quasi  public  corporation  and  sub-  Fed,  915,  3  Am.  Bankr.  Rep.  194 ;  In  re- 
serving a  public  use,  if  Its  franchise  Is  Republic  Ins.  Co.,  3  Bias.  452,  Fed.  Cas. 
assignable,  so  that  Its  functions  iniglil  be  No.  11,704;  Parson  v.  Stoever,  2  Dill, 
exercised  by  any  transferee  to  whom  its  427.    Fed.    Cns.    No.    10.803 ;     Upton    v. 
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the  stockholders  or  both  collectively.*"  And  the  directors  of  the  cor- 
poration cannot  relieve  the  stockholders  from  this  ..liability  by  refusing 
to  issue  a  call ;  and  where  the  charter  provided  that  the  company  should 
commence  business  with  the  full  amount  of  its  capital  stock  paid  in,  the 
fact  that  it  actually  commenced  business  is  enough  for  the  trustee  in 
bankrptcy  to  show,  in  an  action  against  stockholders  for  unpaid  bal- 
ances, without  showing  any  call  for  their  subscriptions.*1' 

It  should  be  observed  that  this  liability  of  subscribers  for  unpaid 
balances,  up  to  the  full  par  value  of  their  stock,  is  an  asset  of  the  corpo- 
ration itself,  not  a  remedy  available  to  creditors.  It  is  in  the  character 
of  an  asset  of  the  corporation  that  it  vests  in  the  trustee  in  bankrupcy, 
and  he  is  thereupon  solely  invested  with  the  right  to  maintain  actions 
against  the  stockholders  who  are  in  arrear.*"  Such  actions  cannot  be 
maintained  either  by  the  corporation  or  by  the  creditors.  But  it  is  nec- 
essary to  distinguish  carefully  between  a  liability  of  this  kind  and  one 
which  is  made  by  law  directly  available  to  creditors.  For  instance, 
where  the  statute  provides  (as  in  New  York)  that  holders  of  stock  in  a 
corporation  which  is  not  fully  paid  shall  be  personally  liable  to  certain 
classes  of  creditors  to  the  extent  of  the  amount  unpaid  on  their  stock, 
this  gives  the  corporation  itself  no  claim  or  right  of  action  against  such 
stockholders,  and  therefore  no  right  of  action  thereunder  passes  to  the 


Burnham,  3  Biss.  520,  Fed.  Cas.  No.  16,- 
799;  Upton  v.  Jackson,  1  Flip.  413,  Fed. 
Caa.  No.  16,802;  Wilbur  v.  Stockholders, 
13  Pblla.  479.  18  N.  B.  R.  178,  Fed.  Cas. 
No.  17,636:    Myers  v.  Seeley,  10  N.  B. 

B.  411,  Fed.  Caa.  No.  9,994;  Upton  v. 
Hanabrougb,  3  Biss.  417,  10  N.  B.  R. 
368,  Fed.  Cas.  No.  16.8Q1;  Lane  v.  Nlck- 
erson,  99  111.  284. 

'i*  Tipton  v.  Hansbrough,  3  Bias.  417, 
10  N.  B.  R.  368,  Fed.  Caa.  No.  16,801. 

*i«  Rathbone  v.  Ayer,  84  App.  Dlv. 
186,  82  N.  X.  Supp.  235. 

"«  Rathbone  v.  Ayer,  84  App.  Div.  186, 
82  N.  T.  Supp.  235 ;  Stoddard  T.  Lum, 
159  N.  Y.  272,  63  N.  B.  1108,  45  L.  B.  A. 
551,  70  Am.  St.  Rep.  541;  Stocker  v. 
Davidson,  74  Kan.  214,  86  Pac.  136,  118 
Am.  St.  Bep.  315;  Harris  v.  Wells,  57 
Misc.  Bep.  172,  108  N.  T.  Supli.  1078; 
Falco  v.  Kauplscb  Creamery  Co.,  42  Or. 
422,  70  Pae.  286;  In  re  Remington  Auto- 
mobile &  Motor  Co.,  153  Fed.  345,  82  C. 

C.  A.  421, 18  Am.  Bankr.  Rep.  389 :  Foote 
v.  Grelltek,  166  Mleh.  636, 132  N.  W.  473; 
Commercial  Bank  of  Augusta  v.  War- 
then,  119  Ga.  990,  47  S.  B.  536;  Perklna 


r.  Cowles,  157  Cal.  625,  108  Pac.  711,  30 
L.  R,  A.  (N.  S.)  283,  137  Am.  St  Rep. 
158;  Bernard  v.  Carr,  167  N.  C.  481,  83 
S.  E.  816 ;  Babbitt  v.  Read  (D.  C.)  215 
Fed.  395;  Mills  v.  Friedman,  111  Misc. 
Rep.  253,  181  N.  T.  Supp.  285 :  Petition 
of  Stuart  (C.  a  A.)  272  Fed.  938;  Bab- 
bitt v.  Read  CD.  C.)  215  Fed.  395;  Dc 
Muth  v.  Faw,  103  Wash.  279,  174  Pae. 
18.  But  see  Kelley  v.  Abbott  (Cal.)  196 
Pac.  39.  If  a  subscriber  for  stock  In  a 
corporation  has  given  hla  note  in  part 
payment  of  the  price,  the  corporation's 
trustee  in  bankruptcy  may  sue  and  re- 
cover on  the  note.  Bailey  v.  Anderson. 
142  Ga.  11,  82  S.  B.  290.  Under  the  laws 
of  Minnesota,  however,  a  stockholder  of 
a  corporation  of  that  slate  la  liable  for 
the  difference  between  the  par  value  of 
bis  atock  and  the  agreed  amount  he  paid 
therefor  only  to  those  who  have  glren 
credit  to  the  corporation  on  the  faith  of 
Its  capital  stock,  and  consequently  auch 
liability  cannot  be  enforced  by  the  trus- 
tee In  bankruptcy.  Courtney  v.  Crorton, 
239  Fed.  247,  152  a  a  A.  235,  38  Am. 
Banbr.  Rep.  560. 
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trustee  in  bankruptcy  of  the  corporation.*1'  So,  if  stock  was  issued  in 
exchange  for  patent  rights  or  other  property,  and  the  corporation  itself 
cannot  claim  that  it  was  not  fully  paid,  neither  can  its  trustee  in  bank- 
ruptcy.*" 

It  has  been  held  that  the  trustee  in  bankruptcy  cannot  levy  an  as- 
sessment for  unpaid  stock  of  his  own  motion.  There  must  have  been 
either  corporate  action  to  fix  the  liability  of  the  stockholders  or  a  judi- 
cial ascertainment  of  their  liability  ™  And  where  a  formal  assessment 
and  call  are  necessary,  the  proper  practice  is  for  the  trustee  to  file  his 
petition  in  the  court  of  bankruptcy,  asking  for  an  order  directing  him  to 
make  an  assessment  and  call  upon  the  unpaid  stock  of  the  corporation 
for  the  purpose  of  paying  its  debts.***  On  the  hearing  of  this  petition, 
the  court  will  decide  the  necessary  preliminary  questions,  such  as  the 
question  whether  particular  stock  has  or  has  not  been  fully  paid,  wheth- 
er the  corporation  is  indebted  in  excess  of  its  assets,  and  what  is  the 
amount  of  its  indebtedness.  But  the  order  should  not  be  so  framed  as 
to  authorize  the  issue  of  an  execution  against  any  named  stockholder 
for  the  amount  considered  to  be  due  from  him.  The  trustee  should  pro- 
ceed against  each  in  a  plenary  action.**1  But  the  authorities  favor  the 
view  that  a  formal  assessment  or  call  is  necessary  only  in  two  cases: 
First,  where  it  is  not  certain  that  the  whole  amount  of  the  unpaid  sub- 
scriptions to  stock  will  be  needed  to  pay  the  debts  of  the  company,  for 
in  this  case  some  preliminary  investigation  and  order  are  necessary  to 
determine  what  percentage  the  delinquent  subscribers  should  be  called 
on  to  pay,  for  they  are  not  liable  in  the  total  sum  unless  it  is  all  re- 
quired to  satisfy  creditors.***  Second,  when  no  time  was  fixed  for  the 
payment  of  the  successive  installments  on  the  stock,  but  they  were  to 
be  called  in  by  order  of  the  directors  from  time  to  time.  Here  it  could 
not  be  said  that  any  stockholder  is  delinquent  until  something  equiva- 
lent to  such  a  call  as  the  directors  might  have  issued  has  been  in  effect 
issued.*** 

«w  Id  re  Jassoy  Co.,  ITS  Fed.  G15,  101  18  Am.  Banter.  Hep.  388;    citing  Scot-Hi 

C.  O.  A.  641.  23  Am.  Bankr.  Bep.  622.  v.  Thayer,  105  V.  8.  143,  26  L.  Ed.  068; 

*i*  Sternberg!]  v.  Duryea  Power  Co.  Bergdoll  v.  Harrigan  (C.  C.  A.)  263  Fed. 

(C.  C.  A.)  161  Fed.  040,  20  Am.  Bankr.  270,  44  Am.  Bankr.  Bep.  833.     But  see 

Rep.  625.    And  see  In  re  Beachy  &  Co.,  Kaye  v.  Mete  (Cal.)  108  Pac.  1047. 
170  Fed.  825,  22  Am.  Bankr.  Rep.  538;  *«Kelley  v.  Aarons  (D.  C.)  238  Fed. 

In  re  Jassoy  Co.,  178  Fed.  515,  101  C.  C.  006,  39  Am.  Bankr.  Rep.  115. 
A.  641, 23  Am.  Bankr.  Rep.  622.  *"  See  Rathbone  v.  Ayer,  84  App.  Div. 

■"Parson  v.  Brooke,  1  Whly.  Notes  186,  82  N.  T.  Supp.  235;  Pncenlx  Ware- 

Cas.  (Pa.)  80,  Fed.  Caa.  No.  10357.  housing  Co.  v.  Badger,  67  N.  T.  294 ; 

«o  Bergdoll  v.  Harrigan  (C.  C.  A.)  263  Ross-Mehan  Brake  Shoe  Foundry  Co.  v. 

Fed.  279,  44  Am.  Bankr.  Bep.  633.  Southern   Malleable  Iron  Co.,   72  Fed. 

"i  In    re    Remington    Automobile    &  957;  Scovlll  v.  Thayer,  105  U.  S.  143,  26 

Motor  Co.,  153  Fed.  345,  82  C.  C.  A.  421,  L.   Ed.   968;     Citizens'   &   Miners'    Say. 
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Compliance  with  the  call  may  be  enforced  by  a  suit  in  equity  in  the 
federal  district  court  in  which  the  estate  of  the  bankrupt  corporation  is 
being  administered,*"  or  the  trustee  may  proceed  against  the  stock- 
holders severally  in  the  proper  state  courts.  In  suits  to  enforce  the 
collection  of  the  assessment,  the  validity  of  the  action  of  the  bankruptcy 
court  in  making  the  levy  cannot  be  brought  into  question.***  Nor  can 
a  stockholder  defend  himself  against  such  an  action  on  the  ground  that 
the  proceedings  to  increase  the  stock  of  the  corporation  (his  subscrip- 
tion being  made  for  such  increase)  were  irregular  or  invalid,***  nor  on 
the  ground  that  his  subscription  for  the  stock  and  agreement  to  pay  for 
it  were  based  on  an  express  understanding  that  he  was  to  receive  the 
stock  for  two-thirds  of  its  par  value,**7  nor  on  the  ground  that  he  was 
ignorant  of  the  condition  of  the  company  at  the  time  the  subscription 
was  made,***  nor  on  the  ground  that  he  was  fraudulently  misled  and 
induced  to  believe  that  there  was  no  personal  liability  for  the  unpaid 
balance,  and  that  the  amount  thereof  could  not  be  assessed  against 
him,***  or  that  the  word  "non-assessable"  was  written  across  the  face 
of  his  certificate  of  stock.***  Further,  the  fact  that  a  call  for  unpaid  sub- 
scriptions was  for  more  than  was  necessary  to  pay  the  debts  of  the  com- 
pany cannot  be  tried  in  an  action  by  the  trustee  against  an  individual 
stockholder.*51  The  fact  that  the  defendant's  name  appears  on  the 
books  of  the  corporation  as  a  stockholder  is  presumptive  proof  that  he 
is  the  owner  of  the  stock,  and  proof  that  he  received  a  dividend  on  the 


Bank  v.  Gillespie,  115  Pa.  St.  564,  9  All. 
73;  Tiger  Shoe  Mfg.  Co.'a  Trustee  v. 
Shanklln,  102  S.  W.  295,  31  Ky.  Law  Rep. 
298. 

.»« In  re  Crystal  Spring  Bottling  Co., 
98  Fed.  945,  3  Am.  B&nkr.  Rep.  191; 
Shifter  v.  Akenbrook  (Ind.  App.)  130  N. 
B.  241;  Kelley  v.  Abbott  (Cal.)  196  Pac. 
39.  A  referee'  in  bankruptcy  has  Juris- 
diction of  a  proceeding  to  compel  the  of- 
ficers of  a  bankrupt  corporation  to  pay 
over  the  proceeds  of  sales  of  Its  stock 
alleged  to  belong  to  the  corporation,  and 
also  to  pay  an  amount  assessed  acnlnst 
them  for  unpaid  shares.  In  re  Kornit 
Mfg.  Co.,  192  Fed.  392,  27  Am.  Bnnkr. 
Rep.  244. 

"s  Clevenger  v.  Moore,  71  N.  J.  Law, 
148.  58  Atl.  88;  Pn.vson  v.  Stoevcr,  2 
Dill.  427,  Fed.  Cas.  No.  10.S03;  Michener 
v.  Payson.  IS  N.  B.  R.  49,  Fed.  Cas.  So. 
9,524:  Jeflery  v.  Selwyn,  220  N.  Y.  77, 
115  N.  E.  275.  6  A.  L.  R.  1111 ;  Mills  v. 
Friedman,  111  Misc.  Rep.  253,  1S1  X.  Y. 
Supp.  2S3.     Compare  Lamb  v.  Lamb,  6 


Blss.  420,  13  N.  B.  R.  17,  Fed.  Cas.  No. 
8,018.  As  to  contest  by  nonresident 
stockholder,  see  In  re  Newfoundland 
Syndicate  (C.  C.  A.)  201  Fed.  917,  29  Am. 
Bunkr.  Rep.  858. 

•*•  Chubb  v.  Upton,  95  U.  S.  668,  24 
L.  Ed.  523. 

sit  Fltnn  v.  Bagley,  7  Pod.  785. 

"a  Payson  v.  Withers,  5  Biss.  269, 
Fed.  Cas.  No.  10,864. 

»*■  Upton  v.  Trlulleok,  91  V.  S.  45,  23 
L.  Ed.  203;  Michener  v.  Pay  son.  13  N. 
B.  R.  49,  Fed.  Cas.  No.  9,524. 

s*«  Upton  v.  Bumhaiu,  3  Blss.  520, 
Fed.  Cas.  No.  16,700.  But  under  the 
laws  of  Minnesota,  where  a  corporation 
agreed  that  Its  slock  would  be  non-as- 
essnble,  the  unpaid  balance  of  the  par 
value  of  stock  of  any  given  stockholder 
Is  not  recoverable  by  the  trustee  In  bank- 
ruptcy. Courtney  v.  Georger,  228  Fed. 
850,  143  C.  C.  A.  257,  36  Am.  Bankr.  Bep. 
20. 
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stock  renders  the  presumption  conclusive.18*  The  transferee  of  stock 
is  liable  on  such  an  assessment,  unless  it  appears  that  the  transfer  has 
not  been  accepted  by  him,  in  which  case  the  transferror  alone  is  lia- 
ble.*" The  provision  of  the  statute  that  "suits  shall  not  be  brought  by 
or  against  a  trustee  of  a  bankrupt  estate  subsequent  to  two  years  after 
the  estate  has  been  closed"1**  applies  to  an  action  by  a  trustee  to  en- 
force against  stockholders  the  payment  of  their  unpaid  shares.2" 

Under  the  doctrine  that  the  capital  of  a  corporation  constitutes  a 
trust  fund  for  the  benefit  of  its  creditors,  it  is  held  that  a  stockholder 
who  is  indebted  to  the  bankrupt  corporation  for  unpaid  shares  can- 
not set  off  against  his  liability  thereon  a  debt  due  to  him  by  the  cor- 
poration. The  fund  arising  from  such  unpaid  stock  must  be  equally 
divided  among  all  the  creditors.2**  Thus  the  fact  that  stockholders  of  a 
bankrupt  corporation  are  also  holders  of  its  bonds,  and  as  such  entitled 
to  share  in  the  distribution  of  its  estate,  does  not  entitle  them  to  set  off 
their  claims  on  the  bonds  in  a  suit  against  them  by  the  trustee  to  re- 
cover unpaid  subscript  ion  s.,M  Nor  will  a  delinquent  stockholder  be 
permitted  to  prove  his  claim  against  the  estate  of  the  corporation  in 
bankruptcy  until  he  has  paid  the  balance  remaining  due  on  his  subscrip- 
tion.*3* 

§  149.  Statutory  Liability  of  Stockholders  and  Directors. — In  many 
of  the  states,  statutes  impose  upon  stockholders  in  certain  classes  of 
corporations  a  personal  liability  for  the  debts  of  the  company,  to  an  ex- 
tent equal  to  the  amount  of  stock  held  by  them,  and  there  are  also  laws 
making  the  directors  of  a  corporation  liable  for  its  debts  when  they 
have  transacted  business  before  the  capital  was  paid  in,  failed  to  make 
annual  reports  to  state  officers,  incurred  debts  in  excess  of  the  amount 
allowed  by  law,  or  declared  dividends  when  the  company  was  insolvent 
or  when  there  were  no  real  profits  to  be  divided.  Such  a  liability  is  a 
collateral  obligation  for  the  benefit  of  the  creditors  of  the  corporation, 
by  which  the  stockholders  or  directors  become  sureties  to  the  creditors 
for  the  debts  of  the  company.*39  But  it  is  not  an  asset,  legal  or  equi- 
ps Turnbull  v.  Payson,  95  tF.  8.  418,  L.  Ed.  731:  Jenkins  v.  Armour.  6  Bins. 
24  L.  Ed.  437.  3J2,  14  N.  B.  R.  276,  Fed.  Can.  No.7,200 : 

■">  Wilbur  v.  Stockholders,  18  Pbilo.      Kaye  v.  Metz  (Cal.)  198  Pac.  1047. 
479, 18  N.  B.  R.  178,  Fed.  Cas.  No.  17,636.  m  Babbitt  v.  Rend,  173  Fed.  712,  23 

*a«  Bankruptcy  Act  1898,  5  lid.  Am.  Bankr.  Rep.  254. 

J"  Walker  v.  Towner,  4  Dill.  165,  16         =»"  In  re  Wiener  &  Goodman  Shoe  Co.. 
X.  B.  R.  285,  Fed.  Cns.  No.  17,089  t  Pay-     96  Fed.  949.  3  Am.  Bankr.  Rep.  200. 
son  v.  Coffin,  B  Dill.  473,  Fed.  Cns.  No.         si»The  pendency  of  bankruptcy  pro- 
10359;  Scovill  v.  Shaw,  4  Cliff.  540,  Fed.      ceedlnes  against  a  corporation  do  not 
Cas.  No.  12,552.  stand  in  the  way  of  a  resort  to  a  method 

-•«  Sawyer  v.  Hong,  17  Wall.  610,  21     provided  by  the  laws  of  the  state  for  en- 
Blk.Bkb.(3d  Ed.)— 22 
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table,  of  the  corporation,  nor  is  it  a  right  of  action  which  the  corporation 
itself  could  have  enforced.  Hence,  upon  the  bankruptcy  of  the  corpora- 
tion, the  trustee  does  not  acquire  any  right  to  enforce  such  a  liability  for 
the  benefit  of  the  creditors.  It  is  true  he  represents  the  creditors  as 
well  as  the  bankrupt,  but  his  trust  relates  only  to  the  corporate  assets.*1* 
And  the  fact  that  directors  of  the  bankrupt  corporation  have  made  them- 
selves thus  liable  under  the  state  law  is  not  a  circumstance  which  will 
prevent  the  trustee  from  calling  upon  stockholders  for  the  unpaid  bal- 
ance of  their  stock.**1  Further,  proceedings  in  bankruptcy  against  a 
corporation  will  not  prevent  a  judgment  creditor  of  the  corporation 
from  pursuing  in  a  state  court  his  remedy  upon  the  statutory  individual 
liability  of  stockholders  or  directors.*** 

But  the  case  is  altogether  different  where  the  officers  or  directors 
of  a  corporation  are  alleged  to  have  "looted"  it,  to  have  divided  its  prop- 
erty among  themselves,  to  have  made  a  private  and  secret  profit  o'ut 
of  a  transaction  with  their  own  company,  or  to  have  wasted  or  lost  its 
assets  by  a  violation  of  their  duties  or  abuse  of  their  powers.  In  such  a 
case,  whether  the  right  of  action  against  them  be  founded  on  a  statute 
or  considered  as  arising  at  common  law,  it  is  a  right  of  action  in  favor 
of  the  corporation,  not  the  creditors,  and  therefore  it  vests  in  the  corpo- 


forcing  the  liability  of  a  stockholder  for 
corporate  debts.  Sells  v.  Hamilton,  234 
U.  3.  652,  34  Sup.  Ct  926,  58  L.  Ed.  1518, 
Add.  Cas.  1017A,  104. 

*»»  In  re  Beachy  &  Co.,  170  Fed.  825, 
22  Am.  Bankr.  Rep.  538:  In  re  Crystal 
Spring  Bottling  Co.,  96  Fed.  945,  S  Am. 
Bankr.  Bep.  194;  Jacobson  v.  Allen,  20 
Blatcbf.  525, 12  Fed.  454 ;  Bristol  v.  San- 
ford,  12  Blatcbf.  341, 13  N.  B.  It.  7a  Fed. 
Class.  No.  1,893;  Du  teller  v.  Marine  Bank, 
12  Blatehf.  435,  11  N.  B.  B.  457,  Fed. 
Cas.  No.  4203;  Bathbone  v.  Ayer,  84 
App.  Div.  186,  82  N.  T.  Supp.  235 1  John 
V.  Farwell  Co.  v.  Jackson  Stores,  137 
Ga.  174,  73  S.  E.  13;  Tiger  Shoe  Mfg. 
Co.'s  Trustee  v.  Shanklin,  31  Ky.  Law 
Bep.  208, 102  S.  W.  295;  Babbitt  v.  Read, 
236  Fed.  42,  149  C.  C.  A.  252,  38  Am. 
Bankr.  Bep.  303 ;  Lummis  v.  Crosby,  176 
App.  Dfv.  315,  162  N.  T.  Supp.  444 ;  Seeg- 
mlller  v.  Day,  249  Fed.  177,  161  C.  C.  A. 
213,  41  Am.  Bankr.  Rep.  317;  In  re  Huff- 
man-Salvar  Roofing  Taint  Co.  (D.  C.) 
234  Fed.  798,  37  Am.  Bankr.  Rep.  426; 
Smith  v.  Kastor,  195  111.  App.  458;  Abele 
v.  S.  A.  Meaghet  Co.,  227  Mass.  427, 116 
N.  E.  805;  State  Bank  of  Commerce  v. 
Kenney  Band  Instrument  Co.,  143  Minn. 


236,  173  N.  W.  560.  But  see,  per  con- 
tra, Cardozo  v.  Brooklyn  Trust  Co.,  228 
Fed.  333,  142  C.  C.  A.  620,  36  Am.  Bankr. 
Rep.  351 ;  E.  L.  Moore  &  Co.  v.  Murchl- 
son,  226  Fed.  679,  141  a  C.  A.  435;  Cole- 
man v.  Booth,  268  Mo.  64,  186  S.  W. 
1021;  Mohr  v.  Minnesota  Elevator  Co., 
40  Minn.  343,  41  N.  W.  1074.  In  the  case 
of  Main  v.  Mills,  6  Biss.  98,  Fed.  Cas. 
No.  8,974,  it  was  held  that  If  the  direc- 
tors of  a  corporation  spend  its  capital 
Stock  in  declaring  and  paying  dividends, 
when  there  are  no  actual  profits  to  be  di- 
vided, and  the  company  Is  adjudged 
bankrupt,  the  trustee  in  bankruptcy  may 
recover  the  amount  so  paid  In  dividends, 
at  least  from  any  officer  of  the  corpora- 
tion who  was  bound  to  know  the  condi- 
tion of  its  affairs,  and  that  he  had  no 
right  to  receive  the  dividends.  And  see 
Mackatl  v.  Pocoek,  136  Minn.  8,  161  N. 
W.  228.  I*  R.  A.  1917C,  390. 

"i  In  re  Crystal  Spring  Bottling  Co. 
CD.  C.)  96  Fed.  945,  3  Am.  Bankr.  Bep. 
194. 

•"Allen  v.  Ward.  4  Jones  &  R.  (N. 
Y.)  290,  10  N.  B.  R.  285.  And  see  Jacob- 
son  r.  Allen,  20  Blatcbf.  525,  12  Fed.  454. 
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ration's  trustee  in  bankruptcy  as  part  of  its  assets,  and  may  be  enforced 
by  him.*** 

§  150.  Discharge  of  Corporations. — The  former  bankruptcy  law  did 
not  allow  the  granting  of  a  discharge-  under  any  circumstances,  to  a 
bankrupt  corporation.**4  And  as  a  consequence  of  this  it  was  held  that 
the  provision  of  the  statute  for  staying  any  pending  suit  or  proceeding 
against  the  bankrupt,  to  await  the  determination  of  the  court  of  bank- 
ruptcy on  the  question  of  discharge,  did  not  apply  to  the  case  of  a 
corporation ,*w  and  that  the  act  of  a  creditor  in  proving  his  debt  and  re- 
ceiving dividends  in  bankruptcy  proceedings  against  a  corporation  was 
no  bar  to  his  recovering  judgment  for  the  balance  in  a  state  court.*** 
But  this  appears  to  be  changed  by  the  present  statute,  which  enacts  that 
"any  person"  who  has  been  adjudged  a  bankrupt  "may  file  an  applica- 
tion for  a  discharge  in  the  court  of  bankruptcy  in  which  the  proceedings 
are  pending"  (section  14a),  and  that  the  word  "person"  as  used  in  the 
act  "shall  include  corporations  except  where  otherwise  specified"  (sec- 
tion 1,  clause  19).  In  the  absence  of  any  provision  in  the  law  necessa- 
rily making  the  discharge  of  a  corporation  impossible  or  inconsistent 
with  the  act,  the  irresistible  inference  from  the  clauses  quoted  is  that  a 
corporation  which  has  been  thrown  into  bankruptcy  may  have  its  dis- 
charge on  the  same  conditions,  and  attended  with  the  same  consequenc- 
es, as  in  the  case  of  a  natural  person ;  and  especially  in  view  of  the  fact 
that  the  earlier  drafts  of  the  present  bankruptcy  law,  in  the  section  re- 
lating to  discharges,  began  with  the  words  "any  person  not  a  corpora- 
tion," and  that  the  words  "not  a  corporation"  were  afterwards  stricken 
out.  There  is  also  an  explicit  decision  that  a  corporation  is  entitled  to 
a  discharge,1*'  though  in  the  same  case  it  was  held  that  such  a  discharge 
would  not  prevent  creditors  from  subsequently  taking  a  judgment 
against  the  corporation  in  a  state  court  in  such  limited  form  as  might 
enable  them  to  enforce  the  secondary  liability  of  the  directors  under 
the  state  statute,  to  which,  by  the  terms  of  the  statute,  a  judgment 
against  the  corporation  would  be  a  prerequisite. 

*»*  Rathbone  v.   Aver,  84  App.  Dlr.  Brass  ft  Copper  Co.,  91  U.  S.  656,  666,  23 

184,  82  N.  I.  Supp.  239 ;  In  re  Swofford  L.  Ed.  336. 

Bros.  Dry  Goods  Co.,  180  Fed.  549,  25  ■    "»  Meyer  v.  Aurora  Ins.  Co.,  7  N.  B. 

Am.  Riuikr.  Rep.  282.    Sherwood  v.  Hoi-  B.  191. 

brook,  98  Misc.  Bep.  668, 163  N.  T.  Supp.  "«  Ansonla    Brass  &   Copper  Co.   v. 

326;    MrCullam  v.  Buckingham    Hotel  New  Lamp  Chimney  Co.,  S3  N.  Y.  128. 

Co.,  198  Mo.  App.  107,  190  S.  W.  417.  13  Am.  Rep.  476. 10  N.  B.  B.  355. 

**«  Rev.  Stat.  TJ.  S.  |  5122.    And  see  *"  In  re  Marshall  Paper  Co.,  102  Fed. 

New    Lamp  Chimney    Co.  v.     Ansonla  872,  43  0.  C.  A.  38,  4  Am.  Bankr.  Bep. 
468. 
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§  151.  Voluntary  Petition  and  Adjudication  Thereon. — The  fifty- 
ninth  section  of  the  act  provides  that  "any  qualified  person  may  file  a 
petition  to  be  adjudged  a  voluntary  bankrupt;"  and  under  the  amend- 
ment of  1910,  "any  person,"  including  a  corporation,  "except  a  munici- 
pal, railroad,  insurance,  or  banking  corporation,  shall  be  entitled  to 
the  benefits  of  this  act  as  a  voluntary  bankrupt."  It  appears,  there- 
fore, to  be  the  absolute  and  indefeasible  right  of  any  qualified  person 
to  file  his  voluntary  petition,  and  in  this  he  cannot  be  hindered  or 
restrained  by  injunction  or  otherwise.1     On  the  other  hand,  there  is 

i  See  supra,  f  3.  Although  a  person  prevent  him  from  voluntarily  having  bis. 
may  be  actually  solvent,  this  does  not      property  distributed  among  his  creditors 
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no  legal  obligation  on  an  insolvent  debtor  to  file  a  voluntary  petition 
in  bankruptcy,1  except  perhaps  in  the  case  where  he  has  no  other  means 
of  vacating  or  discharging  a  lien  which  will  otherwise  ripen  into  a 
preference.1  So  also,  a  voluntary  petition  may  be  withdrawn  and  all 
further  proceedings  stayed  on  the  application  of  the  petitioner,  before 
an  adjudication  has  Jseen  made,  upon  proper  cause  shown  and  the  pay- 
ment of  costs,4  unless  such  a  course  is  opposed  by  creditors,  in  which 
event  the  petitioner  must  show  ,very  substantial  grounds  for  leave  to 
withdraw ; 8  but  after  the  decree  of  bankruptcy  has  been  passed,  it  is 
not  open  to  the  bankrupt  to  withdraw  and  obtain  a  dismissal  of  the 
proceedings  without  the  concurrence  of  all  whose  interests  may  be 
affected.' 

In  these  cases,  the  operation  of  the  law  is  almost  automatic.  It  is- 
indeed  directed  (section  18g)  that  the  judge  shall  "hear  the  petition, 
and  make  the  adjudication  or  dismiss  the  petition,"  but  the  hearing  is 
merely  ex  parte  and  no  provision  is  made  for  notice  to  creditors  or 
others.  "The  filing  of  the  petition  is  of  itself  an  act  of  bankruptcy,  and 
the  debtor  then  surrenders  all  his  estate  and  effects  for  the  benefit  of 
his  creditors,  and  is  at  once,  without  any  hearing,  adjudged  a  bank- 
rupt. The  district  court  is  thereby  clothed  in  such  cases,  upon  the 
filing  of  the  petition,  with  jurisdiction  over  the  debtor  and  his  prop- 
erty."' 


under  the  Bankruptcy  Act  In  re  Pyatt 
(D.  C.)  257  Fed.  362.  42  Am.  Bankr.  Rep. 
462.  On  the  other  hand,  to  entitle  a 
petitioner  lo  be  adjudged  a  bankrupt  In 
voluntary  proceedings,  it  is  not  essen- 
tial that  he  should  own  any  property,  or 
that  his  property,  if  he  has  any,  should 
be  subject  to  administration  In  bankrupt- 
cy. In  re  Hargadlne-McKlttxlck  Dry 
Goods  Co.  (D.  C.)  239  Fed.  155,  39  Am. 
Bankr.  Rep.  142.  This  last  case  wag 
reversed  on  appeal,  but  on  other  grounds. 
Zeitlnger  v.  Hargadtne-Mc  Kit  trick  Dry 
Goods  Co.,  244  Fed.  719,  157  C.  C.  A. 
167.  40  Am.  Bankr.  Sep.  324.  The  fact 
that  a  voluntary  bankrupt,  who  had 
practically  no  assets,  filed  his  petition 
for  the  purpose  of  protecting  from  hiR 
creditors  a  legacy  which  he  expected 
shortly  to  receive  from  bis  mother,  does 
not  warrant  setting  aside  bis  adjudica- 
tion as  a  bankrupt,  for  it  is  one  of  the 
purposes  of  the  Bankruptcy  Act  to  pro- 
tect after-acquired  property  from  credi- 
tors, and  the  fact  that  the  bankrupt  had 
some  special  property  In  view  does  not 


change  bis  rights.  Bank  of  Elberton  v. 
Swift  (C  C.  A.)  268  Fed.  305,  46  Am. 
Bankr.  Ben.  75. 

5  Richmond  Standard  Steel  Spike  k 
Iron  Co.  v.  Allen,  148  Fed.  657,  78  C.  C. 
A.  389,  17  Am.  Bankr.  Rep.  583;  Sum- 
mers v.  Abbott,  122  Fed.  36,  58  C.  C.  A. 
352.  10  Am.  Bankr.  Rep.  254. 

a  See  supra,  f  88. 

«  Ex  parte  Randall,  5  Law  Rep.  115, 
Fed.  Cas.  No.  11,550. 

«  Ex  parte  Harris,  3  N.  T.  Leg.  Obs. 
152,  Fed.  Cas.  No.  6,110.  But  where, 
upon  the  Institution  of  proceedings*  in 
composition,  it  appeared  that  no  adjudi- 
cation bad  yet  been  made  upon  the  bank- 
ruptcy petition,  which  was  voluntary,  it 
was  held  that  an  adjudication  um,'ht  not 
to  be  made  merely  because  certain  cred- 
itors asked  it.  If  the  debtor  did  not  de- 
sire It.  In  re  Alsberg,  9  Beu.  17,  Fed. 
Cas.  No.  260. 

■  In  re  Glie,  5  Law  Rep.  224,  Fed.  Cas. 
No.  5.423. 

'  Blake  v.  Francis-Valentine  Co.,  S!l 
Fed.  691,  1  Am.  Bankr.  Rep.  372. 


v  Google 


§   151  LAW  OW  BANKRUPTCY  342 

Voluntary  bankruptcy  must  be  upon  the  debtor's  own  initiative. 
Thus,  where  a  petition  in  involuntary  bankruptcy  is  filed,  the  default 
of  the  defendant,  through  failure  to  appear,  does  not  convert  the  pro- 
ceeding into  one  of  voluntary  bankruptcy,8  though  it  has  been  held  that 
if  the  defendant,  being  a  corporation,  adopts  a  resolution  consenting  to 
an  adjudication  being  made  in  the  compulsory  proceedings  begun  against 
it,  such  proceedings  substantially  become  voluntary,  though  involun- 
tary in  form."  But  where  a  petition  is  filed  by  one  member  of  a  firm 
against  the  firm  and  his  partners,  it  is  involuntary  in  so  far  as  it  affects 
the  partners  who  do  not  assent,  and  hence  they  cannot  be  adjudged 
bankrupt  except  upon  proof  of  the  commission  of  an  act  of  bankruptcy 
within  the  statutory  time." 

It  sometimes  happens  that  both  a  voluntary  petition  and  ah  in- 
voluntary petition  against  the  same  debtor  will  be  pending  at  the 
same  time.  It  is  held  that  the  pendency  of  the  one  is  no  bar  to  the 
filing  of  the  other.  And  the  question  whether  the  court  should  pro- 
ceed under  the  one  petition  or  the  other  is  not  a  question  of  jurisdic- 
tion or  of  right  in  the  parties,  but  one  of  practice ;  and  the  adjudica- 
tion should  be  made  in  that  proceeding  in  which,  under  all  the  cir- 
cumstances, it  appears  to  be  for  the  best  interests  of  the  entire  estate. 
As  a  general  rule,  it  should  be  made  in  the  voluntary  case,  with  proper 
protection  to  the  rights  of  prior  petitioning  creditors,  because  quicker, 
less  expensive,  and  less  likely  to  lead  to  costly  litigation;  and  the  court 
is  not  precluded  from  acting  under  this  general  rule  by  the  fact  that 
the  debtor  may  have  appeared  and  participated  in  the  involuntary  pro- 
ceeding under  such  circumstances  as  might  ordinarily  create  an  estop- 
pel if  his  own  interests  alone  were  involved.11 

§  152.  Same;  Opposition  by  Creditors. — The  present  bankruptcy 
act  does  not  authorize  creditors  of  a  proposed  voluntary  bankrupt  to 
file  answers  in  opposition  to  his  petition  for  adjudication.11     Thus,  a 


"In  re  Taylor,  102  Fed.  728,  42  C.  O.  Rep.  415,  Fed.  Cas.  No.  2',3S0;    In   re 

A.  1,  4  Am.  Bankr.  Rep.  515.  Flanagan,  5  Sway.  312,  18  N.  B.  R.  439, 

■    •  In   re  New  Amsterdam  Motor   Co.,  Fed.    Cas.  No.   4,850.     Compare   In   re 

180  Fed.  943,  24  Am.  Bankr.  Rep.  757.  Stewart,  3  N.  B.  R.  108,  Fed.  Cas.  No. 

i°  In  re  J.  M.  Ceballos  ft  Co.,  161  Fed.  13.419;    In  re  Lachenmaler  (O.  C.  A.) 

445,  20  Am.  Bankr.  Rep.  459.  203  Fed.  32,  29  Am.  Bankr.  Rep.  325. 

ii  In  re  New  Chattanooga  Hardware  '•  In    re  Jehu,  94   Fed.  638,  2    Am. 

Co.,  190  Fed.  241,  27  Am.  Bankr.  Rep.  Bankr.  Rep.  498;    In  re  R.  H.  Penning- 

77 ;    International    Sliver   Co.    v.    New  ton  ft  Co.  (D.  C.)  228  Fed.  388,  35  Am. 

York  Jewelry  Co.,  233  Fed.  945,  147  C.  Bankr.  Rep.  832;    In  re  Greer  (D.  C.) 

C.  A.  619,  37  Am.  Bankr.  Rep.  91.    And  24S  Fed.  131.  40  Am.  Bankr.  Rep.  797; 

see  In  re  Stegar,  113  Fed.  978,  7  Am.  In  "re  Ann  Arbor  Machine  Corp.  (O.  C. 

Bankr.  Rep.  665;    In  re  Canfleld,  5  Law  A.)  274  Fed.  24. 
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creditor  will  not  be  heard  to  allege  that  the  petitioner  is  not  in  reality 
insolvent  and  therefore  not  entitled  to  the  benefits  of  the  act.1*  Nor 
will  the  giving  of  preferences,  fraudulent  transfers  of  property,  con- 
cealment of  assets,  or  other  acts  done  in  contravention  of  the  statute 
avail  as  grounds  of  objection  to  an  adjudication  on  a  voluntary  peti- 
tion.1* There  is,  however,  one  single  ground  on  which  creditors  may 
interpose  to  prevent  the  granting  of  the  petition,  namely,  a  want  of  ju- 
risdiction in  the  particular  court.  Before  an  adjudication  is  made  on  a 
voluntary  petition,  creditors  may  move  to  set  aside  the  petition  or 
dismiss  it,  on  the  ground  that  the  petitioner  has  not  resided  or  had 
his  domicile  or  his  principal  place  of  business  within  the  jurisdiction 
of  the  court  for  the  requisite  length  of  time,  or  at  all,  and  thereupon 
the  court  may  inquire  into  the  facts  of  jurisdiction,  and  make  the  ad- 
judication or  dismiss  the  petition  according  to  the  result."  Even  after 
the  adjudication  has  been  made,  it  is  not  too  late  for  creditors  to  ob- 
ject on  this  ground  their  proper  course  being  to  move  the  court  to 
vacate  the  adjudication.  But  they  must  act  promptly.  If  they  prove 
their  debts,  choose  a  trustee,  and  otherwise  participate  ia  the  proceed- 
ings so  as  to  recognize  their  validity,  they  will  be  considered  as  hav- 
ing waived  this  objection.  They  cannot  first  set  it  up  in  opposition  to 
the  bankrupt's  application  for  discharge.18 

§  153.  Involuntary  Bankruptcy;  Creditors  Entitled  to  File  Peti- 
tion.— To  sustain  a  petition  in  involuntary  bankruptcy,  it  is  necessary 
that  it  should  be  brought  by  not  less  than  three  of  the  creditors,  except 
in  the  case  where  the  debtor  has  less  than  twelve  creditors  in  all,  in 
which  event  one  alone  may  file  the  petition.  In  either  case  it  is  re- 
quired that  the  petitioning  creditor  or  creditors  should  have  provable 
claims  against  the  debtor  amounting  to  a  minimum  of  five  hundred 
dollars,  over  and  above  the  value  of  any  securities  held  by  them.  It 
is  absolutely  necessary,  therefore,  that  each  creditor  joining  in  the  peti- 
tion should  be  the  owner  of  a  demand  or  claim  "provable"  against  the 
bankrupt  within  the  provisions  of  the  act."     But  it  is  not  material  to 

i*  In  re  Carleton,  116  Fed.  248,  8  Am.  tary  petition  la  filed  In  a  court  of  anoth- 

Bankr.  Rep.  270;    In  re  Fowler,  1  Low.  er  district  after  the  filing  of  an  involnn- 

161,  1N.B.E  680,  Fed.  Cas.  No.  4,998.  tary  petition,   the  petitioning  creditors 

i*  Id  re  Houghton,  4  Law  Rep.  482,  are  entitled  to  notice.    In  re  Continental 

Fed.   Oas.  No.  6,727;    Ex  parte  Paget  Coal  Corp.,  238  Fed.  113,  151  C.  0.  A. 

Fed.  Cas.  No.  10,670;  In  re  United  Gro-  189,  38  Am.  Bankr.  Rep.  168. 
eery  Co.  (D.  C.)  239  Fed.  1016,  39  Am.  i«  Allen  v.  Thompson,  10  Fed.  116 ;  In 

Bankr.  Rep.  601.    Compare  In  re  Bailey,  re  Mason,  99  Fed.  256,  3  Am.  Bankr.  Rep. 

1  N.  Y.  Leg.  Obs.  18,  Fed.  Cas.  No.  726.  599. 

"la  re  Waselbanm,  98  Fed.  589.  3 
Am.  Bankr.  Rep.  392.     Where  a  volun- 
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inquire  when  the  debt  or  claim  accrued.  A  debt  contracted  before  the 
passage  of  the  bankruptcy  statute  is  within  its  operation  and  will  sup- 
port a  petition,  and  it  is  no  objection  that  the  statute  is  thus  made  to 
retroact  by  giving  the  creditor  a  remedy  which  was  not  available  to 
him  when  the  claim  accrued.18  But  it  has  been  thought  by  some  of 
the  authorities  that  only  those  creditors  could  bring  or  join  in  the 
petition  who  had  provable  claims  against  the  bankrupt  at  the  time  of 
the  commission  of  the  alleged  act  of  bankruptcy.1*  But  these  deci- 
sions proceed  upon  the  mistaken  theory  that  a  petition  in  bankruptcy 
is  analogous  to  a  creditor's  bill  to  set  aside  fraudulent  conveyances,  and 
hence  maintainable  only  by  those  directly  injured  or  defrauded.  On 
the  contrary,  the  whole  purpose  of  the  statute  is  to  secure  the  equal 
distribution  of  the  debtor's  property  among  all  his  creditors  alike,  not 
to  reward  those  whose  superior  activity  has  enabled  them  to  unearth 
concealed  assets  or  secure  liens.  When  the  bankrupt's  estate  shall  have 
been  collected  by  the  trustee,  it  is  for  distribution  among  all  the  cred- 
itors whose  claims  have  been  proved  and  allowed,  and  the  petitioning 
creditors  have  absolutely  no  higher  rights  than  any  other  creditors. 
Further,  there  are  acts  of  bankruptcy  upon  which  a  petition  may  be 
maintained  which  have  nothing  to  do  with  the  giving  of  preferences 
or  the  transfer  or  concealment  of  assets,  and  as  to  which,  therefore, 
the  supposed  analogy  breaks  down.  Finally  the  courts  are  not  justi- 
fied in  adding  to  the  statute  a  qualification  or  condition  which  it  does 
not  express.  It  merely  provides  that  "three  or  more  creditors  who 
have  provable  claims"  may  petition;  it  does  not  require  that  the  claims 
should  have  been  in  existence  and  should  have  been  provable  at  a 
time  anterior  to  the  filing  of  the  petition.  We  think  therefore  that 
the  better  reason  is  clearly  with  those  authorities  which  reject  this 
qualification,  and  hold  that   it  is  only  necessary  that  the  petitioning 

Crafts-Rlordon  Shoe  Co.,  185  Fed.  931,  the  proceeding  is  brought,  in  re  R.  L. 
26  Am.  Bankr.  Rep.  449,  Bankruptcy  Act  Kadke  Co.,  193  Fed.  735,  27  Am.  Baiikr. 
1898,  {{  59b,  63.  Persona  related  to  the  Hep.  950.  But  persona  who  extended 
alleged  bankrupt  within  the  third  de-  credit  to  a  corporation,  In  violation  of 
gree  of  consanguinity  may  bring  a  peti-  the  express  provisions  of  the  statute  un- 
tlon  in  involuntary  bankruptcy  against  der  which  It  was  organized  that  It 
him,  although  It  la  provided  that  they  should  neither  give  nor  receive  credit, 
are  not  to  he  Included  in  computing  the  have  no  claims  which  could  be  proved  in 
total  number  of  his  creditors  for  the  bankruptcy  against  it,  and  cannot  main- 
purpose  of  ascertaining  whether  a  sufll-  tain  a  petition  to  have  it  adjudged  an 
dent  proportion  have  joined  in  the  pett-  involuntary  bankrupt.  In  re  Wyoming 
tion.  Perkins  v.  Dot-man,  206  Fed.  S58.  Valley  Co-op.  Ass'n,  198  Fed.  438,  28  Am. 
A  corporation  of  another  state  may  be  a  Hnukr.  Rep.  402. 

petitioning  creditor,  and  It  is  not  neces-  "  Ks  parte  Hull,  Fed.  Caa,  No.  6,856. 

sary  to  allege  that  it  has  obtained  the  "  Brake  v.  Cnlllson,  T29  Fed.  201,  63 

right  to  do  business  in  the  state  where  C.  C.  A.  359,  11  Am.  Bankr.  Rep.  797; 
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creditors  should  have  provable  claims  at  the  time  they  sign  the  peti- 
tion.** 

But  a  creditor  who  has  sold  and  assigned  his  claim  has  no  standing 
to  bring  or  join  in  the  petition,*1  and  this  applies  to  one  who  was  quali- 
fied at  the  time  the  original  petition  was  filed,  but  ceased  to  be  a  cred- 
itor before  the  filing  of  an  amended  petition,  the  first  having  been  dis- 
missed for  insufficiency.**  But  it  is  immaterial  that  he  has  contracted 
to  sell  his  claim,  agreeing,  as  a  condition,  first  to  join  in  a  petition  in 
bankruptcy  against  the  debtor,  if  the  transfer  is  not  made  until  after 
the  petition  is  filed.*"  Nor  is  the  bankruptcy  proceeding  defeated  by 
the  fact  that  one  of  the  petitioning  creditors  has  received  payment  of 
his  claim  from  the  debtor  after  the  filing  of  the  petition."  But  a  peti- 
tioner must  be  the  real  owner  of  a  provable  claim,  entitled  to  sue  on 
it,  and,  if  not  the  beneficial  owner  of  the  claim,  at  least  he  must  be 
the  representative  or  trustee  of  one  who  is  the  beneficial  owner  of  a 
genuine  and  provable  debt."  Under  ordinary  circumstances,  the  as- 
■  signee  of  a  claim  succeeds  to  the  rights  of  his  assignor,  including  the 
right  to  join  in  a  petition  in  bankruptcy  against  the  debtor,  unless  where 
the  assignment  was  taken  as  part  of  an  unlawful  or  oppressive  scheme ;  ** 
but  one  is  not  qualified  as  a  petitioner  to  whom  a  claim  lias  been  trans- 
ferred without  consideration  and  as  a  mere  subterfuge  to  avoid  a  pos- 
sible set-off  or  counterclaim."  This  condition  being  fulfilled  it  is 
not  necessary  that  the  claim  should  be  immediately  enforceable.  The 
statute  only  requires  that  it  should  be  "a  fixed  liability  absolutely  owing 
at  the  time  of  the  filing  of  the,  petition,  whether  then  payable  or  not." 
(Section  63.)  Consequently  a  debt  payable  in  the  future,  but  upon 
which  the  debtor's  liability  is  fixed  and  not  contingent,  will  support  a 

In   re  Calllson,   130  Fed.   087,  12  Am.  Sawy.  100,  17  N.  B.  R.  413.  Fed.  Can. 

Bankr.  Hep.  344;    In  re  Brinkman,  103  No.  17,442. 

Fed.  65,  4  Am.  Bankr.  Rep.  551;    Beera  «  r.'wensteln  v.  Henry  McShane  Mfg. 

v.  Hamlin,  99  Fed.  093,  9  Am.  Bankr.  Co.,  130  Fed.  1007,  12  Am.  Bankr.  Rep. 

Rep.  745 ;   In  re  Muller.  Deady,  MS.  3  X.  001. 

B.  R.  329,  Fed.  Caa.  No.  9.912.  **  In  re  Lntfy,  150  Fed.  873,  19  Am. 

">  In  re  Hanyan,- 180  Fed.  498,  24  Am.  Bank*.  Rep.  014. 

Bankr.   Rep.   72.   affirmed   without  opln-  ™  In  re  Halaey  Electric  Generator  Co., 

ion  in  fC.  C.  A.)  181  Fed.  1021.  24  Am.  163  Fed"  118'  2°  Am'   Bankr"   **  788 

Bankr.  Rep.  954;    In  re  Le«-la  F.  Perry  °ue  ******  a  note  of  tDe  h«Afc™pt  as 

ft   Whttner   Co.,    172   Fed.   745.   22   Am.  nn  **"*  0T  ,ni9tee  ot  "other  i»  «""" 

Bankr.    Rep.    772:      Ex    parte    Showe,  natent  to  Jola  io  an  involnntwy  pedtloni 

Crabbe.  482.  Fed.  Can.  No.  12.815;  In  re  r"  re  Veler'  249  Fed"  '»•  lra  °-  °   *- 

Van  Horn.   240   Fed.   822,   159  C.   C.   A.  "*  41  Aln   ItankT-  Hen'  m 

124.  41  Am.  Bankr.  Rep.  12.  "  ln  re  H-  R'  PaKe  MotOT  Car  Co-  <D- 

_.     „              .,   ,  ,        „       „„  C.)   251   Fed.   318,   41   Am.   Bankr.   Rep. 

■'  In  re  Burlington  Malting  Co.,  109  rAa 
Fed.  777,  0  Am.  Bankr.  Rep.  309. 

«  In  re  Western  Ravings  ft  T.  Co.,  4 
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petition  in  bankruptcy,  such  as  a  promissory  note  not  yet  due."  Where 
there  has  been  presentment  of  a  note  for  payment,  dishonor,  and  no- 
tice, the  payee  may  file  a  petition  in  involuntary  bankruptcy  against  the 
indorser.**  But  if  the  debtor's  liability,  as  distinguished  from  the  date 
of  payment,  is  uncertain  or  conditional,  it  will  not  suffice.  Thus,  a 
surety  who  has  not  paid  the  debt  is  not  a  creditor  in  such  sense  as  to 
be  entitled  to  file  a  petition  in  bankruptcy  against  the  principal  debtor,** 
nor  a  subcontractor  whose  claim  against  the  contractor  was  not  to  be- 
come fixed  until  the  latter  should  have  been  paid  by  the  owner,  the 
latter  event  not  having  occurred  at  the  time  of  the  filing  of  the  peti- 
tion." So,  where  the  law  of  the  state  provides  that  a  tax  collector  may 
sue  for  the  recovery  of  delinquent  taxes  only  after  they  have  remained 
unpaid  for  three  months,  he  cannot  maintain  a  petition  in  bankruptcy 
against  the  taxpayer  without  showing  that  the  prescribed  time  has 
elapsed."  The  claims  of  several  joint  makers  of  a  note,  who  have  dis- 
charged the  same,  are  provable  debts  against  the  maker,  who  refuses 
to  pay  his  pro  rata  share,  so  as  to  sustain  a  petition  in  bankruptcy  ' 
against  him.1* 

Secured  creditors,  as  well  as  those  who  are  unsecured,  may  file  a 
petition  in  involuntary  bankruptcy,  although,  in  making  up  the  requisite 
amount  of  debts,  their  claims  are  to  be  counted  only  to  the  extent  to 
which  they  may  exceed  the  value  of  the  securities.**  A  state  may  be  a 
petitioning  creditor-**  And  a  married  woman  may  file  a  petition  against 
her  own  husband,  if  the  law  of  the  state  permits  the  creation  of  enforcea- 
ble debts  as  between  man  and  wife,  and  she  is  an  actual  creditor  of  her 


"In  re  Bothenberg,  140  Fed.  798,  15  "In  re  Corwln  Mfg.  Co.,  185  Fed. 

Am.  Bankr.  Rep.  485 ;   Linn  v.  Smith,  N.  076,  26  Am.  Bankr.  Rep.  26». 

B.  R.  46.  Fed.  Gas.  No.  6*78  i    In  re  Al-  „  Wrl  nt       R         h  ^  Fed_  m  161 

exander,  1  Low.  470,  4  N.  B.  R.  78,  Fed.  c  G  A  214  gg  Am  BHnkr  R       ^ 
Caa.  No.  161 ;    Phelps  v.  Clasen,  Woolw. 

204,  Fed.  Cas.  No.  11.074 ;   In  re  Mnller,  **  In  re  Bloss-  4  N-  B-  H- 14T-  *«■  °**- 

Deady,  513,  3  N.  B.  R.  329,  Fed.  Cab.  No-  W?l    In  re  Stannll,  6  N.  B.  R. 

No.  9,912;    In  re  Ouimette,  1  Sawy.  47,  183'  FeA-  Cas-  No-  ls^3'    ln  re  A,ex' 

Fed.  Caa.  No.  10,662;   Barton  v.  Tower,  ander-  1  Low-  470'  4  N-  B-  R-  178'  Fe4 

Fed.  Cas.  No.  1.085;    In  te  King,  Fed,  Cas-  No-  161;    In  rft  California  Pac.  R. 

Cas.  No.  7,785.    Compare  In  re  Morse,  17  Co-  9  8a^-  240'  u  N"  B-  R"  193-  Fed- 

Blatehf.  72,  Fed.  Cas.  No.  9,851.  Caa-  No-  2315'    Morrison  v.  Rleman,  249 

«  Doty  t.  Mason  (D.  C.)  244  Fed.  5S7,  Fed'  97'  W1  C  0.  A.  149,  41  Am.  Bankr. 

40  Am.  Bankr.  Rep.  58.  IteP-  *25-    *•  to  tne  "*■*  of  a  creditor 

*•  Phillips  v,    Dreher   Shoe   Co.,    112  who  nas  already  attached  property  of 

Fed.  404,  7  Am.  Bankr.  Rep.  326.     See  the  debtor'  see  In  re  Aut°ma"c  Typo- 

Boyee  v.  United  States  Fidelity  &  Guar-  wrlter  *  ServlM  <*  <C"  °  A-»  *"  Fed- 

anty  Co.,  Ill  Fed.  138,  49  C.  C.  A.  276.  *•  46  Am-  Bnnkr'  RpP-  377      See  ln  *• 

7  Am.  Bankr.  Rep.  6.  Hazen6>  4  WO.  549,  Fed.  Caa.  No.  6,285. 

si  In  re  Ellis,  143  Fed.  103,  74  C.  0.  A.  "  In   re  Chamberlln,  ft  Ben.  149,  17 

297,  16  Am.  Bankr.  Rep.  221.  N.  B.  R.  49,  Fed.  Cas.  No.  2,580. 


v  Google 


347  PETITION  AMD   ADJUDICATION  §    153 

husband  in  good  faith,  having  a  provable  claim."  And  creditors  of  a 
corporation,  who  happen  also  to  be  stockholders  and  directors  in  the 
company,  are  not  precluded  by  reason  of  that  relation,  -from  commenc- 
ing proceedings  in  involuntary  bankruptcy  against  the  corporation." 
A  creditor  of  a  partnership  is  also  a  creditor  of  each  member  of  the  firm, 
and  is  entitled  as  such  to  join  in  a  petition  in  bankruptcy  brought  against 
one  of  the  partners  individually,*8  and  one  partner  may  file  a  petition 
against  the  firm  and  his -co- partners,"  but  not,  it  seems,  where  his  only 
claim  is  for  a  share  in  the  assets  of  the  firm,  growing  out  of  unsettled 
partnership  transactions,  because  in  that  case  he  could  not  compete 
with  firm  creditors,  his  right  being  subordinate  to  their  claim  to  full  sat- 
isfaction out  of  firm  property.** 

As  to  the  nature  of  the  claim  in  general,  so  long  as  it  is  a  "fixed  lia- 
bility," it  is  not  necessary  that  it  should  be  an  obligation  cognizable 
strictly  at  law ;  it  may  be  an  equitable  demand."  Or  it  may  be  a  stat- 
utory liability,  such  as  the  liability  of  a  stockholder  in  a  corporation  to 
pay  the  debts  of  the  corporation  to  the  extent  of  the  unpaid  balance  on 
his  stock,"  or  the  liability  of  directors  in  certain  kinds  of  corporations 
(such  as  savings  banks)  to  creditors  when  the  funds  of  the  company  have 
been  embezzled  or  misappropriated  by  its  officers."  Further,  since  the 
statute  provides  (section  63b)  that  unliquidated  claims  against  the  bank- 
rupt may  be  liquidated  in  such  manner  as  the  court  of  bankruptcy  shall 
direct,  and  may  thereafter  be  proved  and  allowed  against  his  estate,  it 
is  held  that  where  the  claim  constitutes  a  fixed  liability  and  only  the 
amount  of  damages  remains  unliquidated,  it  will  support  a  petition  in 
bankruptcy,  the  sufficiency  of  the  claim  in  respect  to  its  amount  being 
determinable  on  the  trial  of  the  petition.44  Such  is  a  claim  for  damages 
for  breach  of  an  executory  contract,4'  or  for  damages  arising  out  of  a 
breach  of  warranty  on  the  sale  of  personal  property,4*  though  it  is  held 

*«  In  re  Novak,  101  Fed.  800,  4  Am.  «  In  re  Putnam,  193  Fed.  404,  27  Am, 

Bankr.  Bep.  311.  Bankr.  Bep.  923;    Walker  v.  Woodside, 

«  In   re  Rollins  Gold  ft  Silver  Mtn.  184  Fed.  680,  21  Am.  Bankr.  Bep.  132. 

Co.,  103  Fed.  982,  4  Am.  Bankr.  Bep.  t3la  re  Brown,  164  Fed.  673,  21  Am. 

327;  Home  Powder  Co.  v.  Gels  (C.  C.  A.)  Bankr    Rep    123. 
204  Fed.  568,  29  Am.  Bankr.  Bep.  f™ 

*»  In  re  Mercur,  95  Fed.  634,  : 
Bankr.  Rep.  626. 

» In  re  J.  M.  Ceballos  &  Co.,  161  Fed.  ™  "S/V4S* JST"i 

445,  20  Am.  Bankr.  Bep.  459.     But  see  ™JS£JL£±  5S?"  £?"  "'■„"  £ 

Robinson  v.   Hnmvay,   19  N.  B.  B.  280,  EJPF^S   £5 ?„ Ta,      \J^ 

Fed.  Cas.  No.  11.063  which  is  iHrt  admitted,  but  disputed. 

«  Slgsby  t.  Willie.  3  Ben.  371,  3  N.  B.  " In  re  stern'  118  Fed-  «*■  M  c-  °- 

R.  207.   Fed.   Cas.   No.   12,849;     In   re  A-  a-  8  Am-  Bankr  Re»-  50fl- 

Scbenketn,  113  Fed.  421.  «e  Frederick  L.  Grant  Shoe  Co.  v.  W. 

«  Slgsby  v.  Willis,  3  Ben.  371,  3  N.  B.  M.  Laird  Co.,  212  U.  S.  445,  29  Sup. 

R.  207,  Fed.  Cas.  No.  12,840.  Ct.  332,  53  L.  Ed.  501,  21  Am".  Bankr. 


*«  In  re  Frederick  I*  Grant  Shoe  Co., 
125  Fed.  576,  11  Am.  Bankr.  Rep.  48. 
e  Big  Meadows  Go*  Co..  113 
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that  one  whose  claim  is  for  unliquidated  damages  growing  out  of  an 
alleged  tort  is  not  qualified  as  a  petitioning  creditor.*' 

A  debt  outlawed  by  the  statute  of  limitations  is  not  a  provable  claim 
within  the  meaning  of  the  bankruptcy  act,"  nor  can  one  person  force 
another  into  bankruptcy  by  the  use  of  alleged  debts  which,  by  operation 
of  law,  would  be  extinguished  by  the  adjudication,4*  nor  where  the  debtor 
has  counterclaims  against  the  petitioning  creditor,  of  such  a  nature  as 
are  provable  in  bankruptcy,  sufficient  to  reduce,  his  claim  below  the  ju- 
risdictional amount."  Creditors  who  have  proved  their  claims  in  bank- 
ruptcy are  not  entitled,  while  the  estate  is  still  in  process  of  administra- 
tion, though  after  the  bankrupt  has  been  refused  a  discharge/to  maintain 
proceedings  to  have  him  adjudged  a  bankrupt  a  second  time  on  account 
of  the  same  debts,  on  the  ground  that  he  has  acquired  property  after  the 
first  adjudication  which  he  is  alleged  to  have  conveyed  in  fraud  of  his 
creditors.01  And  one  is  not,  a  creditor  of  a  corporation,  within  the  mean- 
ing of  the  law,  merely  because  goods  furnished  by  him  were  shipped  to 
and  used  by  the  company,  where  they  were  billed  and  charged  to  another 
corporation,  though  the  latter  owns  the  stock  and  controls  the  business 
of  the  former  company.™ 

§  154.  Same;  Preferred  Creditors. — There  are  numerous  and  re- 
spectable authorities  to  the  effect  that  a  creditor  who  has  received  a  pref- 
erence is  not  thereby  disqualified  from  bringing  a  petition  in  involuntary 
bankruptcy  against  his  debtor.08  According  to  these  cases,  the  bank- 
ruptcy act  maintains  a  clear  distinction  between  the  proof  and  the  al- 
lowance of  claims.     That  section  which  relates  to  the  filing  of  petitions 

Itep.  4S4.    Compare  In  re  Morales,  105  ■'  In  re  Barton's  Estnte,  144  Port.  540, 

Fed.  761,  5  Am.  Bankr.  Rep.  425.  IS  Am.  Bankr.  Rep.  569. 

•'  In    re    Brinckman,   103   Fed.   05,   4  Bi  In  re  Hudson  River  Electric  Power 

Am.   Bankr.   Rep.  551,  citing  Beers  r.  Co.,  173  Fed.  934,  23  Am.  Bankr.  Rep. 

llanlln,  99  Fed.  695,  3  Am.  Bankr.  Rep.  191.    And  see  In  re  Eclipse  Poultry  Co., 

745 ;   Ex  parte  Charles,  14  East,  197,  16  250  Fed.  96,  162  C.  a  A.  268,  42  Am. 

Ves.  256.     But  otherwise  when  a  claim  Bankr.  Rep.  49. 

for  damages  has  been  reduced  to  Judg-  "  In  re  Hornstein,  122  Fed.  266,  10 

meat.     In  re  Putman,  193  Fed.  464,  27  Am.  Bankr.  Rep.  308;   In  re  Herzlkopf, 

Am.  Bankr.  Rep.  923.  118  Fed.  101,  9  Am.  Bankr.   Rep.  90; 

•  Bin  re  Putman,  193  Fed.  464,  27  Am.  In   re  Norcross,   1   Nat   Bankr.   News, 

Bankr.  Rep.  923 ;   In  re  Llpman,  94  Fed.  257, 1  Am.  Bankr.  Rep.  044 ;   In  re  Cain, 

353,  2  Am.  Bankr.  Rep.  46;  In  re  Resler,  1  Nat.  Bankr.  News,  389,  2  Am.  Bankr. 

95  Fed.  804,  2  Am.  Bankr.   Rep.  602;  Rep.  378;    In  re  Bloss,  4  N.  B.  R.  147, 

In  re  Cornwall,  9  Blatehf.  114,  6  N.  B.  Fed.  Cas.  No.  1,562;    In  re  California 

R.  305.  Fed.  Cas.  No.  3,250.  Pac.   R.   Co.,  3  Sawy.  240,  11  N.  B.  R. 

"In  re  Windt,  177  Fed.  584,  24  Am.  193,  Fed.  Cas.  No.  2515;    In  re  Stan- 

Bankr.  Rep.  536.  sell.  6  N.  B.  R.  183,  Fed.  Cas.  No.  13,- 

g«  In  re  Osage  Valley  A  S.  K.  R.  Co.,  9  293 ;    Rankin  v.  Railway  Co.,  1  H.  B.  B. 

N'.  B.  R.  281,  Fed.  Cas.  No.  10,592.    And  647,  Fed.  Cas.  No.  11.567;   Cose  v.  Hale, 

see  Cutler  v.  Nu-Gold  Ring  Co.  (C.  C.  A.)  10  Blatehr.  56,  8  N.  B.  R.  562,  Fed.  Cas. 

264  Fed.  830,  45  Am.  Bankr.  Rep.  505.  No.   3,310. 
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only  requires  that  the  creditor's  claim  should  be  "provable,"  and  the 
claim  of  a  creditor  is  provable,  so  as  to  entitle  him  to  join  in  the  petition, 
notwithstanding  the  fact  that  he  has  received  a  preference,  which  he 
will  be  required  to  surrender  before  his  claim  is  allowed.  But  the  pre- 
ponderance of  authority  is  the  other  way.  The  majority  of  the  decisions 
hold  that  a  creditor  having  a  preference,  which  he  does  not  surrender  or 
disclaim,  is  not  entitled  to  join  in  the  petition,  and  that  if  his  elimination 
reduces  the  number  of  creditors  (or  the  amount  of  their  claims)  below 
what  the  statute  requires,  the  defect  is  jurisdictional  and  the  petition 
must  be  dismissed.6*  This  rule  has  been  applied  even  in  a  case  where 
the  preferred  creditor  based  his  petition  on  an  entirely  separate  and  dis- 
tinct debt,  as  to  which  he  had  received  no  preference.*0  The  last  posi- 
tion, however,  is  open  to  very  serious  doubt,  as  it  appears  to  inject  an 
entirely  unnecessary  limitation  into  the  statute.  At  the  same  time,  it 
must  be  conceded  that  there  is  very  strong  reason  in  favor  of  the  view 
adopted  by  some  of  the  courts,  that  a  preferred  creditor  cannot  proceed 
for  adjudication  against  his  debtor  when  he  alleges  as  the  act  of  bank- 
ruptcy on  which  his  petition  is  founded  the  very  act  of  preference  to 
which  he  was  a  party,  as  he  is  estopped  on  every  principle  of  equity, 
and  the  law  should  discourage  a  course  of  procedure  which  would  amount 
to  laying  a  trap  for  an  embarrassed  and  unwary  debtor.**  But  if  the 
preferred  creditor,  in  his  petition,  disclaims  or  abjures  the  preference 
which  he  has  received,  or  offers  to  surrender  or  vacate  it,  or  to  bring  the 
money  into  court,  if  it  was  a  payment  in  money,  or  if  he  will  otherwise, 
according  to  its  nature,  renounce  all  benefit  or  advantage  from  it,  then 
he  may  join  in  the  petition  as  an  ordinary  creditor."  And  it  should  be 
noted  that  a  creditor  is  not  disqualified  from  petitioning,  because  of  the 
receipt  of  a  payment  more  than  four  months  previously,  which,  if  made 
within  that  time,  would  have  been  preferential,  but  under  the  actual  cir- 
cumstances is  not.5* 

»*  In   re  Fishblate  Clothing  Co.,  125  lug  no  surrender  value.     In  re  Blount, 

Fed.  086,  11  Am.  Baukr.  Rep.  204;    In  142  Fed.  263,  16  Am.  Bankr.  Sep.  97. 

re  Schenkeln,  113  Fed.  421 ;   In  re  Bur-  "lute  Rogers  Milling  Co.,  102  Fed. 

llogton   Malting    Co.,   100   Fed.   777,   6  687,  4  Am.  Bankr.  Hep.  040. 

Am.    Bankr.    Rep.   360;    In   re  Rogers  *«  In  re  Currier,  2  Low.  436.  13  N.  B. 

Milling  Co.,  102  Fed.  687,  4  Am.  Bankr.  R.  68,  Fed.  Cas.  No.  8,492;    In  re  Wil- 

Kep.  540;  In  re  Gillette,  104  Fed.  760,  5  Hams,  14  N.  B.  R.  132,  Fed.  Cas.  No. 

Am.  Bankr.  Rep.  119;    Buckingtiiim  v.  17,700. 

Schuylkill  Plush  &  Silk  Co.,  38  Misc.  "  m  re  Vastbinder,  126  Fed.  417,  11 

Rep.  305,   77  N.  Y.  Supp.   857;    In  re  Am.  Bankr.  Rep.  118;    Stevens  v.  Nave 

Hunt,  5  N.  B.  R.  433,  Fed.  Cas.  No.  6,882 ;  McCord  Mercantile  Co.,  160  Fed.  71,  17 

In  re  Rado,  6  Ben.  230,  Fed.  Cas.  No.  Am.  Bankr.  Rep.  600;    In  re  Mareer,  6 

11,622;    Ecker  v.  McAllister,  45  Md.  290.  N.  B.  R.  351.  Fed.  Cas.  No.  9,080;   In  re 

But  a  creditor  will  not  be  considered  as  Murphy   (D.  C.)  225  Fed.  392,  35  Am. 

preferred   because  he  holds  as  security  Bankr.  Rep.  635. 

for  his  debt  a  life  Insurance  policy  hav-  *»  In  re  Girnrd  Glazed  Kid  Co.,  129 
Fed.  841,  12  Am.  Bankr.  Rep.  295. 


v  Google 


§    155  LAW  OP  BANKRUPTCY  350 

§  155.  Same;  Creditors  Estopped  to  Petition. — It  is  well  settled  that 
where  the  act  of  bankruptcy  relied  on  in  an  involuntary  petition  is  the 
making  of  a  general  assignment  for  the  benefit  of  creditors,  no  creditors 
will  be  entitled  to  join  in  the  petition  who  have  recognized  and  assented 
to  the  assignment  and  participated  in  the  proceedings  under  it,  so  as  to 
make  themselves  parties  to  it,  being  estopped  by  the  election  between 
their  rights  under  the  assignment  and  those  under  the  bankruptcy  law."* 
This  rule  is  applied  as  against  creditors  who  have  received  and  accepted 
dividends  on  their  claims  under  the  assignment,**  who  have  filed  their 
claims  and  permitted  the  assignee  to  sell  the  property  and  collect  the 
proceeds,  involving  considerable  delay  and  the  incurring  of  expenses,*1 
or  who  have  simply  allowed  four  months  to  elapse  without  attempting  to 
institute  or  join  in  bankruptcy  proceedings.*2  But  there  are  numerous 
exceptions  or  qualifications  of  the  rule.  Thus,  it  is  said  not  to  apply  to 
a  creditor  who  merely  offered  to  assent  to  the  assignment  if  the  assignee 
should  be  changed,  which  was  not  done,**  or  who  applied  to  the  state 
court  to  have  the  bond  of  the  assignee  increased,**  or  who  merely  filed 
his  claim  in  the  assignment  proceedings,  but  derived  no  benefit  from 
it,**  particularly  if  it  was  done  in  ignorance  of  facts  tending  to  show  that 
the  assignment  was  fraudulent  and  that  the  debtor  had  disposed  of 
property  in  fraud  of  his  creditors.**  In  one  of  the  leading  cases,  it  was 
ruled  that  creditors  were  not  estopped  to  maintain  a  petition  in  involun- 
tary bankruptcy  on  any  or  all  of  the  following  grounds:  (1)  That,  hav- 
ing knowledge  of  the  assignment  and  of  the  acts  of  the  assignee  there- 
under in  conducting  the  business  and  selling  the  stock  on  hand,  they 
delayed  instituting  proceedings  for  two  months ;  (2)  that,  pending  a  prop- 
osition for  compromise,  they  sold  to  such  assignee  for  cash  small  bills  of 

so  in   re  Lewis  F.  Perry  &  Whitney  Instrument,  which  was  in  fact  a  general 

Co.,   172  Fed.  745,  22  Am.  Bankr.  Rep.  assignment,  constitutes  an  act  of  bank- 

772;    Moulton  v.  Cobiirn,  131  Fed.  201,  ruptey.    Doty  v.  Mason  (D.  C)  244  Fed. 

66  G.  O.  A.  90,  12  Am.  Bankr.  Rep.  053;  687,  40  Am.  Bankr.  Rep.  58. 

In  re  Romanow,   92  fed,   510,   1   Am.  «o  in  re  Brokaw,  11  Fed.  704. 

Bankr.  Rep.  461 ;    Durham  Paper  Co.  v.  u  simonson  v.  Sinsheimer,  9r>  Fed.  948, 

Seaboard  Knitting  Mills,  121  Fed.  179,  37  c.  C.  A.  337;  Utz  ft  Dunn  Co.  v.  Regu- 

10  Am.  Bankr.  Rep.  29 ;    In  re  Kraft,  3  jator  Co.,  213  Fed.  315,  130  C.  C.  A.  17, 

Fed.  892 ;  Despres  v.  Galbraith,  213  Fed.  32  Am.  Bankr.  Rep.  167. 

190,  129  C.  0.  A.  534,  32  Am.  Bankr.  «  m  re  Lewis  F.  Perry  ft  Whitney  Co., 

Rep.  170;    In  re  Henry  Campe  ft  Co.  m  Fed.  752,  22  Am.  Bankr.  Rep.  780. 

(D.  C.)  240  Fed.  433,  38  Am.  Bankr.  Rep.  3  N  B  R.  512  Fed. 

TO2       Ri«   wlili.    lrnnwlsrl™   »nrl    HHMit  "  °pWer  _v"  Ward,  d  N.  B.  B.  OlA  Bed. 


Cas.    No.    13,241. 


But  while  knowledge  and  assent 
will  preclude  a  creditor  from  urging  the 

debtor's  general  assignment  as  an  act  ** In  re  LMrfW.  1  N.  B.  R.  55ft,  Fed. 

of  bankruptcy,  yet  the  creditor's  knowl-  Cbs-  No-  11.006. 

edge  of  and  assent  to  the  execution  of  *"  In  *e  Curtis,  91  Fed.  737,  1  Am. 

an  Instrument  which   did   not  amount  Bankr.  Rep.  440. 

to  a  "general"  assignment  will  not  pre-  ««  In  re  Curtis,  94  Fed.  630,  36  C.  a. 

vent  him  from  urging  that  a  subsequent  A.  430,  2  Am.  Bankr.  Rep.  226. 
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goods  to  replenish  the  stock  and  make  it  more  salable ;  (3)  that  they  sub- 
mitted to  the  assignee,  at  his  request,  unverified  statements  of  their 
claims,  for  the  specific  purpose  of  comparing  the  same  with  the  entries 
in  the  insolvent's  books;  (4)  that  an  order  made  by  the  state  court 
for  the  sale  of  the  assignor's  goods  was  submitted  to  the  attorneys  for 
the  said  creditors  and  by  them  indorsed  "seen.""  Again,  where  the 
secretary  and  treasurer  of  a  corporation,  which  was  a  creditor  of  the 
bankrupt,  agreed  to  act  as  the  bankrupt's  assignee  in  his  capacity  as  an 
individual  only,  this  did  not  estop  the  corporation  from  joining  in  the 
bankruptcy  petition."  For  even  stronger  reasons,  a  creditor  should  not 
be  held  to  be  estopped  who  went  into  the  state  court  only  for  the  pur- 
pose of  attacking  certain  alleged  preferences  as  fraudulent,"  or  for  the 
purpose  of  preventing  a  distribution  of  the  assets  until  proceedings  in 
bankruptcy  could  be  begun."  Nor  does  the  rule  apply  to  creditors  who 
were  induced  to  assent  to  the  assignment  by  the  debtor's  fraud  or  mis- 
representations ;  in  this  case,  they  may  repudiate  it  and  allege  it  as  an 
act  of  bankruptcy."  And  so,  there  is  no  estoppel  where  the  act  of  bank- 
ruptcy relied  oh  is  a  conveyance  of  property  not  included  in  the  assign- 
ment nor  drawn  into  the  proceedings  in  the  state  court  thereunder." 
And  even  where  a  creditor  would  be  thus  estopped  in  respect  to  a 
particular  debt  or  claim,  it  will  not  preclude  him  from  joining  in 
the  petition  in  bankruptcy  in  respect  to  an  entirely  different  claim.7* 
And  it  is  said  that  the  rule  of  estoppel  does  not  apply  where  the  state 
court  in  which  the  proceedings  were  had  was  entirely  without  jurisdic- 
tion, because  operating  under  a  statute  annulled  or  suspended  by  the 
bankruptcy  law." 

On  analogous  principles,  an  arrangement  effected  between  an  in- 
solvent debtor  and  his  creditors  for  the  conversion  of  his  stock  in  trade 
and  accounts  into  cash,  through  the  agency  of  a  trustee,  and  the  pro- 
portional distribution  of  the  proceeds  among  the  creditors,  to  be  accepted 
by  them  in  full  payment,  will  estop  creditors  who  participated  in  the 
agreement  from  petitioning  in  bankruptcy,  when  the  plan  has  been  so 
far  carried  out  that  a  sale  of  the  property  has  been  accomplished."    And 

"  Slnshelmer    v.    Slmonson,    96    Fed.  ti  Canncr  V.  Webster  Tapper  Co.,  1CS 

0TB,    affirmed   Slmonson  v.    Sinshelnier,  Fed.  519,  21  Am.  Bankr.  Rep.  872. 

100  Fed.  420.  40  C.  C.  A.  474,  3  Am.  ™  Iu  re  Salmon  &  Salmon,  143  Fed. 

Bankr.  Hep.  824.  393, 10  Am.  Bankr.  Rep.  122. 

"  In  re  Winston,  122  Fed.  187, 10  Am.  '*  Hays  v.  Wagner,  150  Fed.  633,  80  C. 

Bankr.  Rep.  171.  C.  A.  275,  IS  Am.  Rankr.  Rep.  103;  Jolm- 

«»  Leldigh  Carriage  Co.  v.  Stengel,  95  son  r.  Rogers,  15  N.  B.  R.  1,  Fed.  Cas. 

Fed.  637,  37  C.  C.  A.  210,  2  Am.  Bankr.  No.  7,408. 

Bep.  383.  *  4  In  re  Weedman  Stave  Co.,  199  Fed. 

'•  Leidlgh  Carriage  Co.  t.  Stengel,  95  948,  29  Am.  Bankr.  Rep.  460. 

Fed.  637.  37  C.  C.  A.  210,  2  Am.  Bankr.  "Clark  v.   Henne  A  Meyer.  127  Fed. 

Rep.  883.  288,  02  C.  C.  A.  172,  11  Am.  Bnnkr.  Bep. 
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so  as  to  creditors  of  a  corporation  who  intervened  in  a  suit  against  it 
in  a  state  court  and  assisted  in  having  receivers  appointed.'"  Nor  is 
there  anything  in  the  law  to  prevent  the  creditors  of  an  embarrassed  debt- 
or from  uniting  in  granting  him  an  extension  of  time  for  payment.  And 
it  would  seem  that  creditors  who  had  signed  such  an  agreement  should 
not  be  allowed  to  maintain  a  petition  in  bankruptcy  while  the  agreement 
was  circulating  among  creditors  for  their  signature,  or  until  a  reasonable 
time  had  been  given  the  debtor  to,procure  their  signatures.  Yet  where 
such  an  agreement  is  not  to  be  binding  unless  all  the  creditors  will  unite 
in  it,  an  unequivocal  dissent  by  any  creditor  will  release  others  who  had 
already  signed,  and  remove  any  impediment  to  their  petitioning  in  bank- 
ruptcy." It  should  probably  be  a  defense  to  such  a  petition  that  the 
creditor  maintaining  it  had  previously  agreed  to  compromise  with  his 
debtor  on  receiving  a  certain  proportion  of  his  claim ;  but  not  where  the 
composition  was  not  carried  into  effect,  and  it  is  not  shown  that  such 
an  agreement  on  the  part  of  one  creditor  was  made  the  basis  for  a  similar 
agreement  by  another.78  A  release  of  his  debt  would  put  the  creditor 
in  a  position  where  he  would  no  longer  be  entitled  to  petition  in  bank- 
ruptcy; but  a  release  obtained  by  fraud  and  deceit  may  be  repudiated.7" 
Also  an  estoppel  against  a  creditor  may  be  based  on  his  having  con- 
sented to  the  giving  of  a  preference  to  another  creditor,  at  least  so 
far  as  to  preclude  him  from  alleging  that  preference  as  an  act  of  -bank- 
ruptcy.*0 But  obtaining  the  consent  of  an  insolvent  corporation  to  be 
thrown  into  bankruptcy  (by  a  resolution  declaring  its  inability  to  pay 
its  debts  and  its  willingness  to  be  adjudged  bankrupt)  is  not  necessarily 
collusion  such  as  to  defeat  the  petition,  where  the  object  of  the  creditor 
was  not  to  obtain  an  advantage  for  himself,  but  to  secure  the  equal  dis- 
tribution of  its  property  among  all  the  creditors." 

Since  a  proceeding  in  involuntary  bankruptcy  is  not  one  for  the  re- 
covery of  a  debt,  but  to  secure  an  equitable  division  of  the  debtor's 

683.    But  otherwise  where,  alter  such  a  "  Ex  parte  Potts,  Grabbe,  468,  Fed. 

transfer  and  sale,  the  proceeds  were  dl-  Gas.  No.  11,344. 

verted  by  the  debtor  to  other  purposes  *»  Slmonson   v.    Sliisheimer,   95  Fed. 

than  that  proposed.     In  re  Gillette,  104  948,  37  C.  C.  A.  33T;    In  re  Shnonson. 

led.  769,  5  Am.  Bankr.  Rep.  119.  92  Fed.  904,  1  Am.  Bankr.  Rep,  197. 

foLowenstein  v.  Henry  McShane  Mfg.  »»  Michaels  v.  PoBt,  21  WalL  39s,  22 

Co.,  130  Fed.  1007,  12  Am.  Bankr.  Rep.  L.  Ed.  520. 

001;    In  re  Gold  Run  Mtidng  &  Tunnel  *°  In   re   Massachusetts   Brick  Co.,   2 

Co.,  200  Fed.  162,  29  Am.  Bankr.  ltep.  Low.  58,  5  N.  B.  R.  408.  Fed.  Cas.  No. 

503;    Ohio  Motor  Car  Co.  v.   Eiseman  9,259.    And  see  In  re  Taylor  House  Asa'n 

Magneto  Co.,  230  Fed.  370,  144  C.  C.  A.  (D.  C.)  209  Fed.  924,  31  Am.  Bankr.  Rep. 

512,  36  Am.  Bankr.  Rep.  237;  In  re  Cora-  727. 

monwealth  Lumber  Co.  (D.  C.)  223  Fed.  "  In  re  O.  Moench  A  Sons  Co.,  123 

687,  35  Am.  Bankr.  Rep.  202:   In  re  Mc-  Fed.  963.  10  Am.  Bankr.  Rep.  656,  afflra- 

Klnnon  Co.  (D.  C.)  237  Fed.  869,  38  Am.  ed  130  Fed.  685,  66  a  C  A.  37,  12  Am. 

Bankr.  Rep.  727.  Bankr.  Rep.  240. 
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property,  the  fact  that  a  particular  creditor  has  brought  suit  for  the 
recovery  of  his  debt,  or  the  pendency  of  such  an  action,  is  not  a  bar  to 
his  filing  a  petition  in  bankruptcy  against  the  debtor,**  and  certainly 
not  where  he  bases  his  bankruptcy  petition  on  a  distinct  and  independent 
demand."  Even  the  levy  of  an  execution  on  sufficient  property  to  sat- 
isfy the  debt,*4  or  the  collection  of  a  portion  of  it  by  means  of  execu- 
tion,8* will  not  estop  the  creditor  to  petition  tn  bankruptcy,  provided  he 
will  surrender  the  preference  thus  obtained,  by  releasing  the  levy  or 
bringing  into  court  the  sum  already  realized. 

§  156.  Same;  Requisites  as  to  Number  and  Amount. — According 
to  the  provisions  of  the  statute  (section  59),  in  every  case  of  proceed- 
ings in  involuntary  bankruptcy,  it  is  requisite  that  the  amount  of  the 
debts  represented  by  those  joining  in  the  petition  should  be  at  least  $500. 
But  as  to  the  number  of  creditors  who  must  join,  it  is  provided  that  at 
least  three  shall  unite  in  filing  the  petition,  except  in  the  case  where 
the  whole  number  of  the  creditors  of  the  proposed  bankrupt  is  less  than 
twelve,  in  which  event  one  creditor  or  two  may  file  the  petition.  If  the 
number  of  creditors  exactly  equals  twelve,  then  three  must  join,  for  the 
right  to  petition  is  given  to  a  single  creditor  (or  to  two)  only  in  case 
all  the  creditors  are  "less  than  twelve"  in  number.'  It  appears  that 
the  bankruptcy  law  may  be  made  the  means  of  collecting  a  single  debt, 
If  the  claimant  who  files  the  petition  is  the  solitary  creditor  of  the  pro- 
posed bankrupt,  it  is  only  necessary  that  his  claim  should  amount  to 
§500  or  more,  and  that  he  should  be  able  to  prove  the  commission  of 
an  act  of  bankruptcy  within  four  months.  Cases  would  undoubtedly 
be  rare  in  which  the  ordinary  legal  remedies  would  be  insufficient  for  a 
creditor  so  situated;  but  at  any  rate  he  would  have  his  option  to  throw 
his  debtor  into  bankruptcy  if  he  saw  fit  to  proceed  in  that  way.  It  was 
so  held  under  the  earlier  bankruptcy  law,88  though  the  courts  also  ruled 
that  a  petition  presented  by  a  single  creditor  who  had  ample  security 
for  his  claim  was  not  within  the  purpose  of  the  statute  and  the  court 
should  decline  to  take  jurisdiction.87 


«  In  re  Henderson,  9  Fed.  196.  224  Fed.  245,  35  Am.  Bankr.  Bep.  375, 

"Everett  v.  Derby,  5  Law  Rep.  225.  holding  that  a  single  Intervening  tredl- 

Fed.  Cas.  So.  4,576.  tor  may  carry  on  an  involuntary  petition 

»*  In  re  Sheehan,  8  N.  B.  K.  345,  Fed.  in  Imnkruiitcy  Kood  on  Its  face. 

Chb.  So.  12,737.  "Avery  v.  Johanu,  3  N.  B.  R.  144. 

*'  In   re  Miller,   104   Fed.   764,  5  Am.  Fed.  Cas.  So.  675;   In  re  Johanu,  2  Bias. 

Bankr.  Rep.  140.  139,  4  x.  b.  R.  434,  Pert.  Cas.  No.  7,331: 

«  In  re  Alexander,  1  Low.  470,  4  N.  In  re  Scammon,  0  Bias.  145,  Fed.  Cas. 

B.  R.  178,  Fed.  Caa.  No.  161.     And  see  No.  12,428. 
In  re  Culgin-Faee  Contracting  Co.  (l>.  C.) 
Blk.Bkb.(3d  Ed.)— 23 
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In  computing  the  number  of  creditors,  to  determine  whether  enough 
have  joined,  or  whether  the  total  number  is  greater  or  less  than  twelve, 
the  time  to  be  taken  is  the  date  of  the  filing  of  the  petition,  as  that  is 
the  commencement  of  the  proceedings,**  subject,  of  course,  to  the  ex- 
ception provided  for  in  the  statute,  where  other  creditors  intervene  and 
join  in  the  petition  before  the  final  decision."' 

Creditors  holding  fraudulent  or  voidable  preferences  are  not  to  be 
counted  in  computing  the  number  of  creditors,"*  nor  are  secured  credi- 
tors unless  their  claims  severally  exceed  the  value  of  the  securities 
which  they  hold.91  Neither  should  the  count  include  any  creditors  who 
woujd  be  estopped  to  join  in  the  petition,  as,  by  having  assented  to  a 
general  assignment  by  the  debtor.9*  Further  the  act  directs  that  "such 
creditors  as  were  employed  by  him  [the  bankrupt]  at  the  time  of  the 
filing  of  the  petition,  or  are  related  to  him  by  consanguinity  or  affinity 
within  the  third  degree,  as  determined  by  the  common  law,8*  and  have 
not  joined  in  the  petition,  shall  not  be  counted." M  But  it  is  a  fair  in- 
ference from  this  provision  that  if  any  employes  or  relatives  have 
joined  in  the  petition,  they  are  not  to  be  excluded  from  the  computa- 
tion ;  they  may  then  be  counted  either  for  the  purpose  of  making  up 
the  minimum  of  three  who  must  join,  or,  on  the  other  hand,  for  making 
out  the  total  number  of  creditors  to  be  twelve  or  more.  It  will  also 
be  perceived  that  the  law  places  no  minimum  limitation  upon  the  value 


»"  In  re  H.  E.  Page  Motor  Car  Co.  (D. 
0.)  251  Fed.  318,  41  Am.  Bankr.  Rep. 
546;  Moulton  v.  Coburn,  131  Fed.  201, 
66  C.  C.  A.  90,  12  Am.  Bankr.  Rep.  553; 
Strohelm  v.  Lewis  F.  Perry  &  Whitney 
Co.  (C.  C.  A.)  175  Fed.  52,  23  Am.  Bankr. 
Rep.  895;  In  re  Coburn,  120  Fed.  218,  11 
Am.  Bankr.  Rep.  212.  Contra,  see  In  re 
Plymouth  Cordage  Co.,  135  Fed.  1000, 
08  C.  C,  A.  434,  13  Am.  Bankr.  Rep.  605. 

b»  But  see  In  re  Kehoe,  233  Fed.  415, 
147  C.  C.  A.  351.  36  Am.  Bankr.  Rep.  801, 
holding  that,  where  there  were  mora 
than  12  creditors,  and  only  one  died  an 
involuntary  petition,  creditors  who  ac- 
quired their  claims  after  the  filing  of  the 
petition  cannot  intervene  as  petitioning 
creditors. 

oo  Stevens  v.  Nave-McCord  Mercantile 
Co.  (O.  O,  A.)  150  Fed.  71,  17  Am. 
Bankr.  Rep.  609;  Clinton  v.  Mayo,  12  N. 
B.  R.  39,  Fed.  Cas.  No.  2,899;  In  re  Cur- ' 
rier,  2  Low.  436,  13  N.  B.  R.  68.  Fed, 
Cas.  No.  3,492;  In  re  Israel,  3  Dill.  511, 
12  N.  B.  R,  204,  Fed.  Cas.  No.  7,111;  In 
rp  Jewett,  7  Biss.   242,  Fed.  Cas.  .No. 


7,305;  In  re  Scrafford,  4  Dill.  376,  Fed. 
Cas.  No.  12,656.  -Contra,  see  Boston 
West  Africa  Trading  Co.  v.  Quaker  City 
Morocco  Co.,  (C.  C.  A.)  261  Fed.  665,  44 
Am.  Bankr,  Rep.  315,  affirming  In  re 
Boston-West  Africa  Trading  Co.  (D.  C.) 
255  Fed.  924,  43  Am.  Bankr.  Rep.  382. 

« In  re  Blount,  142  Fed.  263,  16  Am. 
Bankr.  Rep.  97;  In  re  Crossette,  17  N. 
B.  R.  208,  Fed.  Cas.  No.  3,435;  In'  re 
Bouton,  5  Sawy.  427,  Fed.  Cas.  No.  1,706. 
And  see  Bankruptcy  Act  1898,  SJ  56b,  59b. 

«  In  re  Miner,  104  Fed.  520,  4  Am. 
Bankr.  Rep.  710.  But  see  Id  re  Coburn, 
126  Fed.  218,  11  Am.  Bankr.  Rep.  212. 

«  As  to  the  meaning  of  these  terms, 
see  supra,  |  61.  It  has  been  thought  that 
the  officers  of  a  corporation,  bavins 
claims  against  It,  should  not  be  counted 
among  Its  creditors,  their  relation  to 
the  corporation  being  analogous  to  con- 
sanguinity Ix'tween  natural  persons.  See 
In  re  Barrett  Publishing  Co.,  2  Nat. 
Bankr.  New*,  80. 

»«  Bankruptcy  Act  1898,  ;  59e. 


,v  Google 


355  PETITION   AND   ADJUDICATION  §156 

of  the  several  claims,  so  far  as  regards  computing  the  number  of  cred- 
itors. It  has  been  strongly  intimated  from  the  bench  that,  for  this 
purpose,  trivial  debts  for  petty  amounts,  "trashy  debts,"  as  the  court 
called  them,  should  not  be  noticed,  on  the  principle  of  the  maxim  "de 
minimis  non  curat  lex."85  But  this  is  in  the  face  of  the  statute,  and 
there  is  authority  for  the  proposition  that  all  creditors  must  be  count- 
ed, even  those  for  merely  nominal  sums.**  In  estimating  the  number 
and  amount  of  claims  on  a  petition  against  a  partner,  the  partnership 
debts  and  creditors  must  be  considered."  Personal  property  taxes  are 
debts,  to  be  included  in  determining  whether  or  not  the  bankrupt's 
debts  amount  to  the  jurisdictional  sum.** 

An  insolvent  debtor  having  more  than  twelve  creditors  cannot  de- 
feat bankruptcy  proceedings  against  him  by  transferring  his  property 
for  the  benefit  of  some  of  his  creditors,  leaving  less  than  three  unpro- 
vided for,  but  at  the  same  time  leaving  the  preferred  creditors  actually 
unpaid  for  the  purpose  of  requiring  them  to  be  counted,  so  that  those 
remaining  will  be  insufficient  in  number  to  maintain  the  petition." 
And  payments  made  by  the  bankrupt  to  some  of  the  petitioning  cred- 
itors, after  the  filing  of  the  petition,  so  as  to  eliminate  them  from  the 
count  or  reduce  the  aggregate  amount  of  the  petitioning  creditors' 
claims  below  the  statutory  limit,  will  not  defeat  the  jurisdiction  of  the 
court,  at  least  where  enough  other  creditors  afterwards  come  in  to 
raise  the  amount  above  the  jurisdictional  limit.10* 

In  regard  to  the  requirement  that  the  amount  due  to  the  petitioning 
creditors  should  be  at  least  $500,  it  is  held  to  be  unnecessary  that  the 
amount  due  to  the  petitioning  creditor  or  creditors  should  be  exactly 
determined  (as  in  the  case  of  claims  for  damages)  provided  it  clearly 
appears  that  it  will  be  more  than  enough  to  satisfy  the  statute.101  Nor 
is  it  necessary  that  the  principal  sum  of  the  debts  should  equal  the 
jurisdictional  amount,  but  accrued  interest,  evidently  due  on  the  face 

•»  Gage  v.  Bell,  124  Fed.  371,  10  Am.  Fed.  587, 144  C.  C.  A.  041,  L.  R,  A.  1010E, 

Baukr.  Rep.  686.     And  Bee  In  re  Blount,  628,  30  Am.  Bftnkr.  Rep.  531. 

142  Fed.  263,  16  Am.  Bankr.  Rep.  97.  »» In  re  Blount,  142  Fed.  263,  16  Am. 

Relative   to    there  being  less   then    12  Bankr.   Rep.  97.     But  sen  Lelghton  v. 

creditors,  so  that  one  holder  of  a  claim  Kennedy,  129  Fed.  737,  04  C.  C.  A.  265, 

for  $500  could  Ole  a  petition  in  lnvolun-  12  Am.  Bankr,  Rep.  229. 

tary  bankruptcy  holders  of  small  claims  ««  In  re  Ryan,  114  Fed.  373,  7  Am. 

for  household  supplies  payable  monthly  Baukr.  Rep.  502;    W.  A.  Gage  &  Co.  v. 

may  be  disregarded.    In  re  Burg  (D.  C.)  Bell,  124  Fed.  371,  10  Am.  Bankr.  Rep. 

245  Fed.  173,  40  Am.  Bankr.  Rep.  120.  096. 

■  •  In  re  Brown,  111  Fed.  979,  7  Am.  »<"  In  re  Hughes,  183  Fed.  872,  25  Am. 

Bankr.  Rep.  102.  Bankr.  Rep.  556;   la  re  Stern,  116  Fed. 

« In  re  Lloyd,  16  N.  B.  R.  257,  Fed.  004,  54  C.  C.  A.  00,  8  Am.  Bankr.  Rep. 

Cas.  No.  8,429.  5119 ;  In  re  Manhattan  Ice  Co,,  114  Fed. 

••  Kaw   Boiler  Works  T.   SchulL  230  390,  7  Am.  Bankr.  Rep.  408. 
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of  the  petition,  may  be  added  for  this  purpose.1**  But  costs  cannot  be 
added.  Unless  the  creditors  have  provable  claims  to  the  amount  of 
$500,  they  have  no  right  to  make  costs  by  proceeding  in  bankruptcy.1" 
Set-offs  and  counterclaims  on  the  part  of  the  proposed  bankrupt  will 
naturally  be  considered  in  determining  the  amount  of  indebtedness; 
and  when  a  creditor  has  received  a  conditional  payment,  the  effect  of 
which  is  to  reduce  his  claim  below  the  amount  entitling  him  to  main- 
tain a  petition,  he  cannot  bring  proceedings  in  bankruptcy  unless  the 
condition  has  failed,  so  as  to  make  the  payment  nugatory.1*4 

The  petition  should  affirmatively  show  that  it  is  subscribed  by  the 
requisite  number  and  amount  of  creditors.105  But  it  is  often  very  diffi- 
cult to  ascertain  how  many  creditors  an  insolvent  debtor  may  have 
or  the  amount  of  their  claims,  and  the  petitioning  creditors  should  not 
be  held  to  literal  accuracy  nor  to  greater  precision  than  their  available 
sources  of  information  enable  them  to  attain.  It  has  been  held  that  a 
merchant  who  has  refused,  on  the  demand  of  creditors,  to  give  them 
information  about  his  affairs  sufficient  to  enable  them  to  know  the 
number  and  amount  of  his  debts,  will  not  be  heard  to  object  that  a 
sufficient  number  of  his  creditors  did  not  join  in  the  petition,  at  least 
if  enough  have  come  in  before  the  trial.1**  But  on  the  other  hand, 
petitioning  creditors  must  be  held  to  good  faith  in  the  matter  of  alleg- 
ing and  showing  that  they  constitute  the  requisite  quorum  of  creditors. 
They  cannot  "recklessly  file  a  petition  for  the  purpose  of  making  the 
respondent  file  a  statement  of  his  creditors.  It  would  be  intolerable 
if  any  one  or  two  creditors,  upon  either  a  real  or  pretended  claim, 
could  by  a  simple  allegation  in  the  words  of  the  act  compel  a  business 
man  to  spread  upon  the  records  a  statement  of  his  liabilities.  Such  a 
fishing  petition  cannot  be  entertained  under  the  act."  1W  And  the  pe- 
tition will  be  dismissed  on  motion,  without  requiring  the  debtor  to  file 
a  schedule,  where  it  appears  that  the  petitioning  creditors  knew  that 
they  did  not  constitute  the  requisite  number.10* 

If  it  is  averred  in  the  petition  that  there  are  less  than  twelve  cred- 
itors in  all,  and  the  debtor  desires  to  contest  this  point,  so  as  to  pre- 
vent an  adjudication  being  made  against  him  on  the  petition  of  a  single 


"=  Sloan  v.  Lewis,  22  Willi.  150.  22  L.  R.  Co..  3  Saw.v.  240,  11  N.  B.  R.  103,  Fed. 

Eil.  832.  Cos.  No.  2.315.     And  see  infra,  i  160. 

loa  in  re  Rkelley,  3  Blss.  2t»,  5  N.B.R.  umperln  &  Gait  MfR.  Co.  v.  Peale,  17 

214.  Fed.  Cas.  No.  12.1)21.  X.  B.  It.  377.  Fed.  (us.  No.  10.081. 

io*  In  re  Oulmette.  1  Sawy.  47,  3  N.  "'In  re  Scflmmon,  3  Blss.  105,  11  N. 

B.  R.  5KB.  Feil.  Cas.  No.  10,622.  B.  R.  230,  Fed.  Can.  No.  12.429. 

'io  In  re  Keeler,  10  N.  B.  R.  419,  Fed.  "»  Id  re  Seammon.  3  Blss.  198,  11  N. 

Ons.   No.  7,638;    In  re  California  Pac  B.  R.  280,  Fed.  Cas.  No.  12,429. 
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creditor,  he  must  do  so  in  the  manner  prescribed  by  the  act,1*  that  is, 
by  an  answer  accompanied  by  a  sworn  list  of  all  his  creditors  with  their 
addresses.110  But  it  is  not  only  the  bankrupt  who  may  take  issue  with 
the  petitioning  creditors  on  this  point.  Another  creditor,  desiring  to 
oppose  the  adjudication,  may  suggest  the  insufficiency  of.  the  petition  in 
this  respect,  and  require  the  bankrupt  to  file  the  list  of  creditors,1"  or 
such  opposing  creditor  may  himself  file  the  "answer"  contemplated 
by  ihe  statute.1'*  Thereupon,  all  the  creditors  shown  by  the  list  are 
to  be  notified  of  the  pendency  of  the  petition.  Apparently  they  are 
to  be  so  notified  by  mail,  since  the  bankrupt  is  required  to  furnish 
their  addresses.  The  object  is  to  give  the  petitioning  creditors  an 
opportunity  to  secure  the  concurrence  of  a  sufficient  number  of  other 
creditors  to  make  up  the  jurisdictional  quorum,  and  for  this  purpose 
they  are  to  be  accorded  a  reasonable  length  of  time.11*  It  was  held 
under  the  act  of  1867  that  the  case  at  this  stage  might  be  referred  to  a 
register  or  commissioner  to  hear  and  ascertain  the  facts,1"  on  any  prop- 
er evidence,1111  and  probably  the  same  course  might  now  be  pursued.  If 
it  is  found  that  the  petitioning  creditors  were  originally  sufficient  in 
number  and  amount,  or  if,  prior  to  or  during  the  hearing,  a  sufficient 
number  join  in  the  petition,  the  case  may  be  proceeded  with,  but  other- 
wise the  petition  will  be  dismissed. 

It  is  more  difficult  to  determine  whether  or  not  the  joinder  of  a  suf- 
ficient number  and"  amount  of  creditors  in  the  petition  is  to  be  regard- 
ed as  a  jurisdictional  fact.  There  are  respectable  authorities  in  sup- 
port of  the  view  that  it  is  to  be  so  considered,"*  and  even  that  the  valid- 
ity of  the  adjudication  in  this  respect  may  be  collaterally  questioned.1" 
But  the  preponderance  of  authority  is  to  the  contrary,  and  it  may  be 
stated  as  the  generally  accepted  rule  that  the  joinder  of  the  specified 
proportion  of  creditors,  in  number  and  amount,  in  a  petition  in  involun- 

iuo  I.astrtipes  v.  Blanc,  3  Woods,  134, 
Fed.  Cas.  No.  8,100. 

"o  Bankruptcy  Act  1898,  S  59d.    And 
see   In   re  Stelmnan,  C  Biss.  166,  10  N. 
B.  It.  214,  Fed.  Cas.  No.  13,357;    In  re 
Hynies.  7  Ben.  427,  10  N.  B.  R.  433,  Fed.      No.  2.315. 
Cas.  No.  6,986.  ne  In  re  Soaramon,  6  Bias.  130,  Fed. 

in  Clinton   v.   Mayo.   12   N.  B.   R.  39,      Cas.  No.  12,427;   In  re  Rosenflelds,  11  N. 
Fed.  Cas.  No.  2,890.  B.   R.  86,  Fed.  Cas.  No.  12.001;  Doty  v. 

us  Anonymous,  n'ciii.  Leg.  News,  190,      Mason    (I).    C.)    244    Fed.    587.    40   Am. 
Fed.  Cas,  No.  441.  Baukr.  Ken.  58;  Cutler  v.  Nu-Gold  Ring 

iisin    re   California    Pac.    R.   Co..  3      Co.  {('.('.  A.)  264  Fed.  83G,  45  Am.  Bankr. 
Savvy.  240,  11  N.  B.  R.  103,  Fed.  Cas.  No.      Ken.  SOu. 

£315;  In  re  Rebmeister,  15  Rlatclif.  467,  i"  Buckingham  v.  Schuylkill  Plash  & 
Fed.  Cas.  No.  11,623;  In  re  Bedfugfield,  Silk  Co..  38  Misc.  Rep.  306,  77  N.  Y. 
06  Fed.  190,  2  Am.  Bankr.  Rep.  355.  Sunn.  857. 

ii*  In  re  Ilymes,  7  Ben.  427,  10  N.  B. 
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tary  bankruptcy  is  not  a  jurisdictional  prerequisite.11*  And  in  one  case 
where  it  plainly  appeared  that  the  petition  was  not  presented  by  the 
requisite  quorum  of  creditors,  but  the  bankrupt  himself  consented  to 
an  adjudication  thereon,  the  court  remarked  that  there  was  great  force 
in  the  suggestion  that  this  was  merely  an  irregularity  which  the  bank- 
rupt might  waive.1"  And  at  any  rate,  the  judgment  of  the  court  of 
bankruptcy  that  the  required  number  and  amount  of  creditors  have 
joined  in  the  petition  is  final,  and  the  question  so  adjudged  is  not  there- 
after re-examinable,  except  it  may  be  in  cases  of  fraud  or  imposition 
practised  on  the  court.1" 

§  157.  Same;  Splicitation,  Procurement,  or  Purchase  of  Claims. — 
The  validity  of  a  proceeding  in  involuntary  bankruptcy  is  not  affected 
by  the  fact  that  it  was  commenced  at  the  instigation  of  the  bankrupt 
himself.  There  is  no  legal  fraud  in  an  insolvent  debtor's  requesting  his 
creditors  to  petition  against  him,  or  soliciting  a  sufficent  number  of  cred- 
itors to  join  in  the  petition,  when  the  court  otherwise  has  jurisdiction 
and  he  has  committed'  an  act  of  bankruptcy."1  And  on  the  same  prin- 
ciple, an  agreement  to  withdraw  opposition  to  a  proceeding  in  involun- 
tary bankruptcy,  and  to  consent  and  submit  to  an  adjudication  of  bank- 
ruptcy, cannot  be  said  to  be  in  fraud  of  the  act.1"  So  also  it  is  permis- 
sible for  a  creditor,  who  desires  the  settlement  of  his  debtor's  estate 
through  the  agency  of  a  court  of  bankruptcy,  to  use  all  lawful  and  honest 
means  to  bring  about  that  result.  There  is  nothing  to  torbid  him  from 
seeking  out  other  creditors  of  the  common  debtor  and  asking  them  to 
join  in  the  petition,  or  to  come  in  after  the  filing  of  the  petition  and  join 
in  it,  when  such  intervention  becomes  necessary  to  save  the  proceed- 


"s  Id  re  Plymouth  Cordage  Co.,  135  1,706;  In  re  Matot,  16  N.  B.  B.  486,  Fed. 

Fed.   1000,   68   C.    C.    A.   434,    13   Am.  Cas.  No.  9,282.     The  fact  that  proceed- 

Bankr.  Eep.  665;    In  re  Haff,  136  Fed.  tngs  in  Involuntary  bankruptcy  were  In- 

78,  68  C.  C.  A.  646.  13  Am.  Bankr.  Rep.  stigated  by  a  promise  on  the  part  of  the 

362;    In  re  Henderson,  9  Fed.  196;    Ex  debtor    that    the    petitioning    creditor 

parte  Jewett,  2  Low.  393,  11  N.  B.  B.  should  be  paid  in  full,  while  It  would  af- 

443,  Fed.  Cns.  No.  7303;   In  re  Duncan,  feet  the  right  to  a  discharge,  will  not  in- 

8  Ben.  365,  14  N.  B.  R.  18,  Fed.  Cas.  No.  validate  the  proceedings  in  bankruptcy 

4,1.11.  so  as  to  make  void  a  sale  made  by  the 

"•  In  re  Williams,  6  Biss.  233,  11  N.  bankrupt's  assignee.    Wallace  v.  Loomis, 

B.  E.  145,  Fed.  Cas.  No.  17.700.  97  U.  S.  146,  24  L.  Ed.  895.    But  a  bank- 

>"  In  re  Duncan,  8  Ben.  365,  14  N.  B.  rupt  who  procures  a  fraudulent  petition 

B.  18,  Fed.  Cas.  No.  4.131;  In  re  Funken-  to  be  filed  by  his  creditors,  wltli  intent 

stefn.  3  Saw.  605,  14  N.  B.  B.  213.  Fed.  to  procure  a  discharge,  which  he  could 

Cas.  5,158;  In  re  I.loyd,  Fed.  Cas.  No.  8,-  not    obtain    by    voluntary    proceedings, 

431.  is  In  contempt  of  court.    In  re  Lalor,  19 

■  "  In  re  Ordway,  19  N.  B.  R.  171,  Fed.  N.  B.  R.  253,  Fed.  Cas.  No.  8,001. 
Cas.  No.  10,552;    In  re  Duncan,  8  Ben.         i"  San ford  v.  Husford,  32  Mich.  313, 

365,  14  N.  B.  E.  18,  Fed.  Cas.  No.  4,131;  20  Am.  Eep.  647. 
la  re  Bouton,  5  Sawy.  427,  Fed.  Cas.  No. 
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ing.m  And  if  other  creditors  than  the  one  chiefly  moving  in  the  matter 
are  unwilling  to  sign  the  petition,  it  is  perfectly  proper  for  other  persons 
to  purchase  their  claims,  in  order  to  be  qualified  to  join,  and  so  to  make 
up  the  requisite  number  of  petitioning  creditors,1"  though  if  such  a  sale 
of  a  claim  is  void  for  fraud  or  want  of  consideration,  the  claim  is  to 
be  considered  as  still  belonging  to  the  assignor,  and  it  will  be  so  treated 
in  counting  the  number  of  creditors.1"  But  the  debts  or  claims  thus 
brought  into  the  proceeding,  whether  by  solicitation  or  by  transfer,  must 
be  genuine  and  independent  of  each  other.  A  creditor  of  a  bankrupt 
may  not  split  up  his  claim  into  portions  and  assign  some  of  the  parts  to 
third  persons  for  the  purpose  of  qualifying  them  as  joint  petitioners  in 
a  proceeding  in  involuntary  bankruptcy.  This  is  a  subterfuge,  entirely 
contrary  to  the  spirit  and  purpose  of  the  act,  and  which  the  law  will 
not  countenance.1"  On  the  other  hand,  creditors^may  use  proper  means 
to  prevent  the  filing  of  a  petition  against  their  debtor.  It  has  been  held 
that  an  agreement  between  creditors  who  have  received  preferences  to 
contribute  proportionally  such  sum  as  may  be  necessary  to  induce  the 
other  creditors  to  forbear  to  put  the  debtor  into  bankruptcy  is  not  in- 
valid.m 

§  158.  Same;  Withdrawal  of  Petitioners. — On  account  of  the  com- 
munity of  interest  between  the  creditors  joining  in  a  petition  in  involun- 
tary bankruptcy  and  the  requirement  that  there  shall  be  a  certain  num- 
ber, holding  claims  to  a  certain  value,  in  order  to  sustain  the  petition,  a 
creditor  so  uniting  with  others  in  such  a  petition  has  not  the  same  right 
to  abandon  the  proceeding  that  the  plaintiff  in  a  suit  has  to  discontinue 
it  It  is  in  fact  a  well-settled  rule  that  a  creditor  in  this  situation  will 
not  be  permitted  to  withdraw  his  name  from  the  proceedings,  against  the 
protest  of  the  others,  merely  because  he  repents  of  his  action  or  has  ob- 
tained a  settlement  of  his  claim,  when  his  withdrawal  would  reduce  the 
number  of  creditors  or  the  amount  of  debts  below  the  jurisdictional 

»**  In  re  Smith,  176,  Fed.  426,  23  Am.  iso  In  re  Woodford,  13  N.  B.  R.  575, 

Bankr.  Rep.  864.  Fed.  Cas.  No.  17,072. 

"*  In  re  Bevins,  165  Fed.  434,  91  C.  is«  in  re  Hclsey  Electric  Generator 

C.  A.  302,  21  Am.  Bankr.  Rep.  344 ;  In  re  Co.,  163  Fed.  118,  20  Am.  Bankr.  Rep. 

Woodford,  13  N.  B.  K.  575,  Fed.  Cas.  No.  738;  Strobelm  v.  Lewis  F.  Perry  &  Whlt- 

17,072.    But  see  Emetine  v.  Tarault,  219  ney  Co.  (C.  C.  A.)  175  Fed.  52,  ,23  Am. 

Fed.  68,  134  0.  C.  A.  606,  34  Am.  Bankr.  Bankr.  Rep.  605;  In  re  Trlbelborn,  137 

Hep.  55.     Under  the   New  York  Insol-  Fed.  3,  69  C.  C.  A.  601,  14  Am.  Bankr. 

vency    law,  if  an  Insolvent   procures  a  R#p.  401 ;  In  re  Independent  Thread  Co., 

person  to  buy  np  a  judgment  against  113  Fed.  908,  7  Am.  Bankr.  Hep.  704;  In 

him,  and  such  person  pays  nothing,  or  at  re  Lewis  F.  Perry  4  Whitney  Co.,  172 

most  a  nominal  consideration,  for  the  Fed.  745,  22  Am.  Btuikr.  Rep.  772. 

assignment  of  the  judgment,  he  can  be  m  Ferryman   v.  Allen,   50  Ala.  573, 

a  petitioning  creditor  only  for  the  sum  15  N.  B.  E.  113. 
actually    paid.     Slldell    v.    McCrea,   1 
Wend.  (N.  Y.)  166. 
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minimum,  and  so  require  the  dismissal  of  the  petition.1"  It  must  be 
said,  however,  that  some  of  the  more  recent  cases  do  not  acquiesce  in 
this  rule.  For  instance,  it  has  been  said :  "No  doubt  any  petitioner  may 
be  allowed  to  withdraw  in  the  court's  discretion.  If  the  original  peti- 
tioners so  withdraw  before  others  intervene,  that  ends  the  proceeding 
completely;  there  is  nothing  left  to  intervene  in.  But  until  they  do 
withdraw,  there  is  a  proceeding,  in  which  others  may  intervene;  and 
if  they  have  done  so,  in  the  lifetime  of  the  proceeding,  subsequent  with- 
drawal of  the  originators  will  leave  the  interveners  free  to  proceed."  m 
In  another  decision  it  is  ruled  that  the  withdrawal  of  any  number  of 
creditors  who  in  good  faith  filed  a  petition  in  bankruptcy  against  the 
debtor  does  not  prevent  the  court  from  proceeding  with  the  adjudica- 
tion, so  long  as  one  or  more  of  the  petitioning  creditors,  though  less 
than  the  number  required  to  institute  the  proceedings,  desires  it,  since 
any  other  rule  would  permit  the  alleged  bankrupt  to  bargain  with  part 
of  the  creditors  to  induce  them  to  withdraw  and  thereby  defeat  the  pro- 
ceedings."0 But  a  creditor  whose  name  was  joined  with  others  in  the 
petition  without  his  knowledge  or  consent  may  repudiate  the  proceeding, 
and  if  he  does  so,  the  petition  will  be  dismissed  as  to  him,  even  though 
the  result  is  to  break  the  quorum.1*1  And  it  is  in  the  discretion  of  the 
court  to  permit  the  withdrawal,  at  any  time  before  an  adjudication,  of  a 
creditor  who  was  induced  to  join  by  misrepresentation  or  misunderstand- 
ing,1** or  who  did  so  under  a  mistake  of  fact  as  to  his  having  previously 
assented  to  the  debtor's  general  assignment  for  the  benefit  of  credi- 
tors,1** or  where  the  qualification  of  the  creditor  to  become  a  petitioner 
is  open  to  doubt  or  challenge.1**  And  in  another  case,  where  two  of 
the  three  petitioning  creditors  brought  about  the  payment  of  a  judgment 
on  the  claim  of  one  of  them  and  the  latter's  withdrawal  as  a  petitioning 
creditor,  it  was  held  that  both  were  estopped  to  complain  of  the  paid 
creditor's  withdrawal  from  the  proceeding.'8* 

n*  In  re  Bcdinijfleld,  96  Fed.  190,  2  no  In  re  San  ji.se  Bilking  Co.  (D.  CO 

Am.  Bankr.  Rep.  355;  In  re  Qulncy  Gnin-  232  Fed.  200.  30  Am.  Bankr.  Rep.  035. 

ite  Quarries  'Co.,  147  Fed.  279.  10   Am.  i«  In  re  Rosenflelds.  11  N.  B.  R.  86. 

Bnnkr.  Rep.  823;  In  re  Croulu,  98  Fed.  Fed.  Cas.  No.  12.001. 

584,  3  Am.  Bankr.  Rep.  Mi:  In  re  Vogel.  i"In  re  Sargent,  13  N.  B.  R.  144,  Fed. 

9  Ben. '408,  18  N.  B.  R.  1(15.  Fed.  Cas.  No.  Cas.  No.  12,361. 

16,981;  In  re  HcnTron,  6  Bins.  150,  10  N,  i"  In  re  Cohtirn,  126  Fed.  218,  11  Am. 

B.  R.   213,   Fed.  Cas.   No.  6,321;   In   re  Bnnkr.  Rep.  212. 

Koseufields,  11  N.  B.  R.  86.  Fed.  Cas.  m*Moulton  v.  Colmrn,  131  Fed.  201, 

No.     12.001;  In  re    Philadelphia    Axle  CO  C.  C.  A.  90,  12  Am.  Bankr.  Rep.  653. 

Works.    1   Wklv.   Notes    Cas.    120,   Fed.  ia»  Cummins  Grocer  Co.  v.  Talley,  187 

Cas.   No.   11.001:  In   re  Black  Diamond  Fed.  507.  100  C.  C.  A.  273,  26  Am.  Bankr, 

Copper  Mta.  Co.,  10  Ariz.  42,  85  Foe.  053.  Rep.  4*4.    See  In  re  J.  W.  T.avery  A  Son 

i^»  In  re  BoloRnesi,  223  Fed.  771.  139  i"   C.)  235  Fed.  010,  37  Am.  Bankr.  Rep. 

C.  C.  A.  351,  34  Am.  Bankr.  Rep.  092.  006. 
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§  159.  Petition  in  Bankruptcy;  Formal  Requisites.— Whether  a 
proceeding  in  bankruptcy  is  voluntary  or  involuntary,  it  is  initiated  by 
a  petition  to  the  proper  court.  "Petition"  is  defined  by  the  statute  as 
"a  paper  filed  in  a  court  of  bankruptcy,  or  with  a  clerk  or  deputy  clerk, 
by  a  debtor  praying  for  the  benefits  of  this  act,  or  by  creditors  alleging 
the  commission  of  an  act  of  bankruptcy  by  a  debtor  therein  named,"  1M 
though  a  petition  necessarily  contains  much  more  than  is  here  specified, 
as,  for  instance,  the  prayer  for  an  adjudication.  The  General  Orders 
in  bankruptcy  direct  that  "all  petitions  and  the  schedules  filed  therewith 
shall  be  printed  or  written  out  plainly,  without  abbreviation  or  inter- 
lineation, except  where  such  abbreviation  and  interlineation  may  be  for 
the  purpose  of  reference."1"  And  some  of  the  courts  of  bankruptcy 
have  adopted  a  rule  that  petitions  in  bankruptcy  will  not  be  placed  on 
file  nor  considered  unless  made  out  on  the  prescribed  printed  forms, 
written  or  typewritten  petitions  being  returned  to  the  parties  without 
action.1**  Models  for  the  various  kinds  of  petitions,  voluntary  and  in- 
voluntary, will  be  found  among  the  official  forms  printed  in  the  appendix 
to  this  book.  The  Supreme  Court  has  directed  that,  as  to  the  use  of  the 
official  forms,  "the  several  forms  annexed  to  these  general  orders  shall 
be  observed  and  used,  with  such  alterations  as  may  be  necessary  to  suit 
the  circumstances  of  any  particular  case."  1M  These  forms  are  simple 
in  character  and  not  difficult  to  follow,  and  little  comment  on  them  is 
necessary.  It  should  be  observed,  however,  that  the  petition  is  not 
addressed  to  the  court  by  title  alone,  but  to  the  judge  by  name  with 
the  addition  of  the  designation  of  the  court.  It  was  held,  under  the  for- 
mer statute,  that  the  petition  must  give  the  judge's  name  correctly,  and 

us  Bankruptcy  Ait  1808,  !  1,  clause  raent.  but  rattier  rendered  Jt  more  defi- 

20.  nlte.     In  this  cose  the  petitioner  first 

i«'  General  Order  No.  5.  This  subject  wrote  his  name  in  the  abbreviated  form 
was  considered  In  the  case  of  In  re  Mai-  "Robt."  and  this  was  then  erased  and 
coin,  4  Law  Rep.  4SS.  Fed.  Cas.  No.  8.9S0.  the  name  written  In  full.  This,  It  was 
where  It  was  observed  by  Judge  Belts  held,  was  no  sufficient  reason  for  reject- 
that  the  petition  should  be  free  from  icift  the  petition.  But  In  an  anonymous 
erasures  and  Interlineations,  and  the  case  reported  in  15  Plttsb.  Leg.  J.  81,  1 
name  of  the  petitioner  signed  In  full.  If  N.  B.  R.  215.  Fed.  Cas.  No.  471,  permls- 
wanting  in  conformity  to  these  rules,  the  slon  to  file  a  petition  In  bankruptcy  was 
papers  would  be  sent  back.  But  It  was  refused  on  account  of  the  Illegible  man- 
not  contemplated  by  the  rules  to  destroy  ner  In  which  It  was  written. 
tbe  merits  of  an  application,  unless  the  issMuhoney  v.  Ward,  TOO  Fed.  278,  3 
sense  of  tbe  paper  was  ruined  by  such  Am.  Bankr.  Rep.  770. 
erasures  and  Interlineations,  or  if  the  >s»  General  Order  No.  38.  A  petition 
papers  were  grossly  Imperfect.  It  was  In  bankruptcy  filed  before  the  promulga- 
Intended  to  have  tbe  papers  neatly  made  tlon  of  the  official  forms  by  the  Supreme 
out,  so  they  could  readily  be  read  over.  Court  should  not  be  dismissed  for  want 
Minor  interlineations  In  the  body  of  the  of  conformity  thereto,  but  the  court  will 
petition  would  not  vitiate  It  when  they  order  a  new  petition,  In  the  form  pre- 
dld  not  obscure  tbe  sense  of  the  docu-  scribed,  to  be  filed  nunc  pro  tunc,  the 
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that  if  the  name  as  given  is  not  correct,  it  cannot  be  stricken  out  as 
surplusage,  and  the  petition  cannot  be  filed.'*8  A  creditor's  petition 
should  ordinarily  contain  no  more  than  the  official  form  contemplates. 
But  it  has  been  held  that  such  a  petition,  being  in  fact  an  original  peti- 
tion, is  not  deprived  of  its  character  as  such  merely  because  it  contains 
a  prayer  by  the  petitioner  to  intervene  in  earlier  proceedings,  as  a  cau- 
tionary measure,  in  order  that  he  might  not  be  unrepresented  in  such 
earlier  proceedings.141  It  may  also  be  noted  that  the  court  will  con- 
sider a  petition  in  bankruptcy  as  the  joint  act  of  all  the  petitioners,  and 
wilfull  falsehood  in  one  petitioner's  verification  will  cause  the  summary 
dismissal  of  the  petition  as  the  fraud  of  all,  and  no  copetitioner's  prayer 
for  an  amendment  will  be  heard.1™ 

As  to  partnership  cases,  official  form  No.  2  covers  the  case  of  a  vol- 
untary petition  by  partners,  but  as  no  form  has  been  prescribed  for 
involuntary  proceedings  against  a  firm,  form  No.  3,  the  general  form  of 
a  creditors'  petition,  should  be  used  for  that  purpose,  with  such  adapta- 
tions as  will  meet  the  exigencies  of  the  particular  case."*  Where  a  vol- 
untary petition  by  partners  prays  that  "the  petitioners"  may  be  adjudged 
bankrupt,  instead  of  "the  said  firm,"  but  otherwise  follows  the  official 
form,  the  variance  is  not  material.144  And  proceedings  to  adjudge  a 
partnership  bankrupt,  after  its  dissolution  by  the  death  of  one  of  the 
partners,  are  not  invalidated  by  the  fact  that  the  petition  did  not  refer 
to  the  deceased  partner,  nor  disclose  that  the  partners  named  were  sur- 
viving partners,  when  the  business  was  being  continued  as  provided  in 
the  partnership  articles.14*  But  subject  to  some  such  exceptions  as  this, 
it  is  a  general  rule  that  the  petition,  whether  by  or  against  the  firm, 
should  set  out  the  individual  names  of  all  the  partners,14*  and  this  rule 
applies  where  one  member  of  a  firm  files  his  own  petition  in  bankruptcy, 

original    petition,  however,    not  to  be  115  Fed.  359,  5  Am.  Bankr.  Rep.  266;  In 

withdrawn  from  the  files.    In  re  Ogles,  re  Gay,  98  Fed.  870,  3  Am.  Bankr.  Rep. 

93  Fed.  426,  1  Am.  Bankr.  Sep.  671.  529;   In   re  Russell,  97  Fed.  32,  3   Am. 

no  Anonymous,  3  N.  B.  R.  128,  Fed.  Bankr.  Rep.  529.    A  petition  filed  against 

Cas.    No.  459.     A  bankruptcy    petition  a  partnership  by  one  partner  alone  must 

must  be  addressed  to  the  court  which,  conform  to  the  requirements  of  an  in- 

ls  authorized  by  law  to  take  cognizance  voluntary  petition  and  must  allege  in- 

of  the  case,  as  determined  by  the.  rest-  solvency  and  an  act  of  bankruptcy  by 

dence  of  the  bankrupt     In  re  Mitchell,  the  Arm.    In  re  Olllnger  &  Perry  (D.  C.) 

219  Fed.  690,  135  C.  C.  A.  362,  33  Am.  274  Fed.  970. 

Bankr.  Rep.  463.  >"  Iu  re  Meyers,  97  Fed.  757,  3  Am. 

■  *■  In  re  Ilaff,  136  Fed.  78,  68  C.  C.  Bankr.  Rep.  200. 

A.  646,  13  Am.  Bankr.  Rep.  362.  i« In   re  Coe,  157  Fed.    308,  19  Am. 

us  In  re  Keller,  18  N.  B.  B.  10,  Fed.  Bankr.  Rep.  618.    And  see  Hawkins  r, 

Cas.  No.  7,647.  Quinette,  156  Mo.  App.  153.  136  S.  W. 

1*1  Mather  v.  Coe,  92  Fed.  333,  1  Am.  246. 

Bankr.  Rep.  604.    And  see  In  re  Farley,  no  Adams  v.  May,  27  Fed.  907. 
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but  with  the  object  of  obtaining  a  discharge  from  the  debts  of  the  part- 
nership as  well  as  from  his  individual  liabilities.1" 

§  160.  Same;  Allegations. — To  sustain  a  petition  in  involuntary 
bankruptcy,  it  must  affirmatively  show  that  it  is  brought  by  the  requi- 
site number  of  creditors.  If  three  petitioners  unite  in  it,  the  statute  is 
satisfied  and  no  allegation  as  to  the  whole  number  of  the  bankrupt's 
creditors  is  necessary.  But  if  it  be  brought  by  one  or  two  creditors  only, 
it  must  allege  that  the  whole  number  of  such  creditors  is  less  than 
twelve.  But  since  a  fact  of  this  kind  is  usually  very  difficult  to  ascer- 
tain, until  after  the  bankrupt  himself  shall  have  filed  a  list  of  his  credi- 
tors, it  is  held  that  this  allegation  need  not  be  made  in  terms  of  such 
positiveness  that  the  petitioning  creditor  could  be  prosecuted  for  perjury 
if  it  should  prove  to  be  incorrect ;  in  other  words,  the  allegation  may  be 
made  upon  information  and  belief."'  It  is  also  necessary  that  the  peti- 
tioning creflitors,  whether  one  or  three,  should  have  provable  claims 
amounting  in  the  aggregate,  in  excess  of  securities  held  by  them,  to 
$500.  The  official  form  for  a  creditors'  petition  contains  an  allegation 
to  this  effect,  and  it  should  be  followed,  though  it  is  held  that  the  want 
of  such  an  averment  may  be  cured  by  amendment.14'  The  petition  must 
also  set  forth  the  nature  and  amount  of  the  petitioning  creditors'  claims 
severally.  An  allegation  that  the  proposed  bankrupt  owes  a  debt,  but 
not  that  it  is  due  to. a  petitioning  creditor,  is  insufficient.1**  As  to  the 
degree  of  particularity  required  in  describing  the  claims,  it  is  held  that 
they  should  be  so  far  explained  in  the  petition  that  the  court  may  see, 
on  the  face  of  it,  that  they  are  provable  claims.1"     But  the  provision 

i«  In  re  Laugblln,  96  Fed.  689,  3  Am.  4  Sawy.  100.  17  N.  B.  R.  413,  Fed.  Gas. 

Bankr.  Rep.  1.  No.  17,442. 

i«*  In  re  Scammon,  10  N.  B.  R.  66,  >"  Id  re  Hartley,  12  N.  B.  R.  306,  Fed. 

Fed.  Cas.  No.  12,430;   In  re  Joltet  Iron  Cas.  No.  5,894;  In  re  Harmon.  Fed.  Cas. 

&  Steel  Co.,  10  N.  B.  R.  60,  Fed.  Cas.  No.  No.  6,078;  In  re  White  (D.  C.)  135  Fed. 

7,436;  In  re  Scammon,  6  BlsB.  195, 11  N.  199, 14  Am.  Bankr.  Rep.  241 ;  In  re  Farth- 

B.  R.  280.  Fed.  Oas.  No.  12,429;    In  re  Ing  (D.  C.)  202  Fed.  557,  89  Am.  Bankr. 

Mann,  13  Blatchf.  401.  14  N.  B.  R.  B72,  Bep.  732.    The  sufficiency  of  a  petition 

Fed.  Cas.  No.  0,033;   Ferin  &  Gaff  Mfg.  In  Involuntary  bankruptcy.  Id  respect  to 

Co.  t.  Peale,  17  N.  B.  R.  377,  Fed.  Cas.  the  description  of  the  petitioner's  claim. 

No.  10,981;  In  re  Roberts,  71  Me.  390.  must  be  tested  by  the  rules  which  would 

«»  In  re  rangborn,  185  Fed.  673,  26  govern  a  declaration  or  a  bill  in  equity 

Am.  Bankr.  Rep.  40;    Roche  v.  Fox,  10  In   an   action   or  suit   to  enforce  such 

N.  B.  R.  461,  Fed.  Cas.  No.  11,974;    Ex  claims.    Doty  v.  Mason  (D.  0.)  244  Fed. 

parte  Shonse,  Crabbe,  482,  Fed.  Cas.  No.  587,  40  Am.  Bankr.  Rep.  58.    A  petition 

12,815.     In  a  case  of  voluntary  bank-  in    Involuntary  bankruptcy  which    sets 

niptcy,  an  allegation  in  the  petition  that  out  contracts  between  petitioners  and  the 

the    bankrupt    owes    debts    establishes  bankrupt,  and  alleges  tender  of  perform  - 

prlma   facie  the  existence  of  provable  ance  by  petitioners  and  refusal  by  the 

debts  against  him.    In  re  Hargadine-Mc-  bankrupt,     sufficiently    establishes     the 

Kittrlck  Dry  Goods  Co.  (D.  C.)  239  Fed.  status  of  tbe  petitioners  as  creditors.    In 

155,  39  Am.  Bankr.  Rep.  142.  re  H.  A.  Shaver  Co.  (D.  C.)  265  Fed.  426, 

i»o  In  re  Western  Savings  &  Trust  Co.,  44  Am.  Bankr.  Rep.  540. 
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of  the  fifty-seventh  section  of  the  act,  requiring  the  consideration  of  a 
claim  to  be  set  forth  and  sworn  to,  relates  to  the  proof  of  the  claim  and 
not  to  the  averments  of  the  petition.18*  This  description  of  the  several 
debts  need  not  state  whether  they  are  secured  or  unsecured,"3  and  an 
allegation  that  the  indebtedness  of  the  respondent  to  one  of  the  peti- 
tioners was  fraudulently  contracted  is  impertinent,  and  should  be  strick- 
en out  on  motion.1**  Where  it  is  alleged  that  the  claim  is  due,  but  the 
proof  shows  that  it  is  owing  but  not  yet  due,  the  variance  is  not  fatal, 
as  the  allegation  was  unnecessary.18"  As  an  example  of  the  measure  of 
particularity  required,  it  may  be  remarked  that  the  courts  have  approv- 
ed as  sufficient  an  allegation  that  the  petitioning  creditor  was  the  owner 
of  a  promissory  note,  dated  on  such  a  date,  made  by  the  alleged  bank- 
rupt, payable  to  the  order  of  the  said  creditor  in  three  months  after  its 
date  at  a  specified  bank.188  So  of  an  allegation  that  the  claim  of  the 
creditor  is  for  goods  sold  and  delivered,  and  that  the  bankrupt  purchased 
the  same  within  a  year  from  the  date  of  the  petition.157  But  a  debt  suf- 
ficient to  sustain  the  petition  is  not  shown  where  the  petitioner  merely 
counts  upon  a  judgment  from  which  an  appeal  has  been  taken  and  is 
pending,  with  nothing  to  show  the  nature  of  his  original  claim,  or  that 
he  would  still  have  a  provable  debt  if  the  judgment  should  be  re- 
versed.188 And  the  petition  is  demurrable  if  it  shows  on  its  face  that 
the  claim  of  the  petitioning  creditor  is  barred  by  the  statute  of  limita- 
tions.180 

The  petition  must  also  contain  a  proper  averment  as  to  the  occupa- 
tion of  the  defendant.  The  statute  does  not  subject  all  natural  persons 
to  its  operation,  but  excepts  such  as  are  wage-earners  and  also  persons 
engaged  chiefly  in  farming  or  the  tillage  of  the  soil.  So,  as  to  corpora- 
tions, it  excepts  municipal,  railroad,  insurance,  and  banking  corpora- 
tions.   Now  it  is  a  well-known  rule  of  pleading  that,  in  proceeding  on  a 

isi  In  re  Brett  <D.  C.)  130  Fed.  981,  12  notary  bankruptcy,  the  claim  of  one  of 

Am.  Bankr.  Rep.  492.  the    petitioners    was    held    Hufncieotl.v 

iii  In  re  Harmon,  Fed.  Cas.  No.  0,078.  pleaded  by  alleging  that  It  was  lor  nioo- 
An  allegation  in  a  petition  by  creditors  ey  had  und  received  by  the  hunk  nipt,  on 
that  certain  of  them  are  secured  by  mar-  account  of  a  protested  check,  represent- 
itime  Hens  on  vessels,  but  that  the  Hens  ing  the  indebtedness,  Issued  by  the  bank- 
are  of  no  value,  U  sufficient  on  demurrer  rupt  to  the  creditor,  a  copy  of  which  was 
to  show  such  petitioners  qualified  tinder  attached.  Stewart  Petroleum  Co.  v. 
the  Bankruptcy  Act.  Ill  re  Triangle  S.  Boardman  (C.  C.  A.)  2fH  Fed.  826,  46  Am. 
S.  Co.  (D.  C.)  207  Fed.  300.  46  Am.  Bankr.  Bankr.  Hep.  57.1. 
Rep.  100.  >"  In  re  Hark.  136  Fed.  604,  14  Am. 

n*  In  re  Riving,   115  Fed.  707,  53  C.  Bankr.  Rep.  400. 

C.  A.  280,  S  Am.  Bankr.  Rep.  269.  »•  In  re  It.  I*  Radke  Co.,  193  Fed.  735, 

i*s  Linn  v.  Smith,  4  N.  B.  R.  4fi,  Fed.  27  Am.  Bankr.  Rep.  950. 

Cas.  No.  8,375.  ,oe  In  re  R.  I..  Radke  Co.,  193  Fed. 

"«In  re  Brett,  130  Fed.  ©81.  12  Am.  735,  27  Am.  Bankr.  Hep.  050. 
Bankr.  Rep.  492.    In  a  petition  in  InroA- 
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statute,  the  pleader  must  negative  an  exception  contained  in  the  enact- 
ing clause.  Therefore  a  petition  in  involuntary  bankruptcy  must  af- 
firmatively show  that  the  respondent  is  not  within  the  excepted  class- 
es ;  and  this  may  be  done  either  by  words  of  express  negation  or  by 
such  an  allegation  as  to  the  nature  of  his  (or  its)  business  as  will  show 
plainly  that  the  respondent  is  not  exempt  from  the  operation  of  the 
statute.1**  The  want  of  such  an  averment  will  be  ground  of  demur- 
rer."1 But  it  is  generally  held  that  this  allegation  is  not  jurisdiction- 
al,1™ but  the  want  of  it  may  be  cured  by  amendment,1*'  and  that,  if  the 
parties  go  to  trial  on  a  petition  which  is  defective  in  this  respect,  with- 
out objection  seasonably  taken,  and  an  adjudication  is  made,  the  defect 
is  cured  by  the  decree,  and  will  not  constitute  ground  for  setting  aside 
the  adjudication  or  impeaching  it  collaterally.1** 

To  show  jurisdiction,  it  is  further  necessary  for  the  petition  to  show 
where  the  debtor  has  resided  for  the  greater  portion  of  the  preceding 
six  months,  naming  the  town,  county,  and  state,  and  averring  that  the 
place  mentioned  is  within  the  federal  district  where  the  petition  is 
filed.1*"  Or  if  jurisdiction  is  claimed  on  the  ground  that  be  has  had  his 
principal  place  of  business  within  the  district,  it  should  be  so  stated. 
Care  should  be  taken  not  to  confuse  these  terms.     An  .allegation  as  to 


iao  Armstrong  V.  Fernandez,  208  U.  S. 
324,  28  Hup.  Ct.  416,  52  U  Ed.  514,  19 
Am.  Bankr.  Rep.  746;  Conway  v.  Ger- 
man, 106  Fed.  67,  91  C.  C.  A.  653,  21  Am. 
Bankr.  Rep.  577;  Edelstein  v.  United 
States,  149  Fed.  636,  79  C.  C.  A.  328,  17 
Am.  Bankr.  Rep.  049;  In  re  First  Nat. 
Bank,  152  Fed.  04,  81  C.  O.  A.  260,  18 
Am.  Bankr.  Rep.  265 ;  In  re  Taylor,  102 
Fed.  728,  42  C.  C.  A.  1, 4  Am.  Bankr.  Rep. 
515 ;  In  re  Marlon  Contract  &  Count.  Co., 
160  Fed.  018,  22  Am.  Bankr.  Rep.  81 ;  In 
re  Rutland  Realty  Co.,  157  Fed.  296.  19 
Am.  Bankr.  Rep.  546;  Rise  v.  Bordner, 
140  Fed.  566,  15  Am.  Bankr.  Rep.  297 ; 
In  re  Mere,  128  Fed.  630,  12  Am.  Bankr. 
Hep.  171;  In  re  Callison,  130  Fed.  987, 
12  Am.  Bankr.  Rep.  344;  In  re  Bellah, 
110  Fed.  69,  8  Am.  Bankr.  Rep.  310;  In 
re  Brett,  130  Fed.  981,  12  Am.  Bankr. 
Rep.  492:  In  re  White.  135  Fed.  199. 
14  Am.  Bankr.  Rep.  241 ;  Sabin  t.  Blake- 
McFall  Co.,  223  Fed.  501,  139  C.  C.  A. 
49,  35  Am.  Bankr.  Rep.  179.  McAfee 
v.  Arnold  &  Matl.is.  155  Ala.  561,  46 
South.  870. 

■«i  Edelstein  v.  United  States,  148  Fed. 
636.  79  C.  C.  A.  328,  17  Am.  Bankr.  Rep. 
648:  In  re  First  Nat.  Bank,  152  Fed.  64, 
81  C.  C.  A.  260,  IS  Am.  Bankr.  Rep.  205 ; 


In  re  Taylor.  102  Fed.  728,  42  0.  C.  A. 
1,  4  Am.  Bankr.  Rep.  515. 

'«'  In  re  Broadway  Savings  Trust  Co., 
152  Fed.  152,  81 C.  O.  A.  58, 18  Am.  Bankr. 
Rep.  254;  Conway  y.  German,  166  Fed. 
67.  91  C.  C.  A.  663,  21  Am.  Bankr.  Rep. 
577;  In  re  Murlou  Contract  &  Const.  Co.. 
166  Fed.  618,  22  Am.  Bankr.  Hep.  81. 
But  compare  In  re  Elnilra  Steel  Co., 
109  Fed.  456,  5  Am.  Bankr.  Rep.  484 ;  In 
re  Imperial  Film  Exchange,  188  Fed.  80. 
117  C.  C.  A.  188,  28  Am.  Bankr.  Rep.  815. 

ioa  Armstrong  v.  Fernaudes.  208  C.  S. 
324,  28  Sup.  Ct.  410,  52  L.  Ed.  514,  19 
Am.  Bankr.  Rep.  740;  Conway  v.  Ger- 
man. 166  Fed.  07,  91  C.  C.  A.  653,  21  Am. 
Bankr.  Rep.  577:  In  re  First  Nat.  Bank, 
152  Fed.  64,  81 C.  C.  A.  260, 18  Am.  Bankr. 
Rep.  265;  In  re  Marlon  Contract  & 
Const.  Co.,  166  Fed.  618,  22  Am.  Bankr. 
ICep.  81 :  In  re  Bellah,  116  Fed.  09,  8  Am. 
Bankr.  Hep.  310:  In  re  White,  135  Fed. 
190,  14  Am.  Bankr.  Rep.  241. 

"*  In  re  First  Nat.  Bank,  152  Fed.  64. 
81  C.  C.  A.  260,  18  Am.  Bankr.  Rep.  265 ; 
In  re  Stem,  116  Fed.  004,  54  C.  C.  A.  60, 8 
Am.  Bankr.  Rep.  569. 

"5  See  Official  Form  No.  3  A  petition 
in  Involuntary  proceedings  must  affirma- 
tively and  distinctly  show  the  essential 
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the  debtor's  "principal  place  of  residence"  does  not  satisfy  the  statute, 
although  such  a  defect  may  be  considered  as  immaterial  when  the  court 
has  taken  jurisdiction  and  granted  a  discharge..1**  But  a  petition  which 
states  disjunctively  that  the  respondent  has  had  his  principal  place  of 
business,  or  has  resided,  or  has  had  his  domicile,  within  the  district,  is 
insufficient  upon  its  face  to  confer  jurisdiction.'*7  And  in  a  case  of  vol- 
untary bankruptcy  of  a  partnership,  it  has  been  held  that,  where  the  al- 
legation of  residence  within  the  district  as  a  ground  of  jurisdiction  is 
false  as  to  one  of  the  petitioning  partners,  the  court  will  have  no  juris- 
diction as  to  any  of  them.'**  The  allegation  that  the  respondent  in  an 
involuntary  petition  owes  debts  to  the  amount  of  $1,000,  or  over  is  also 
indispensable,  and  its  omission  leaves  the  court  without  jurisdiction.1** 
Coming  now  to  the  allegations  of  acts  of  bankruptcy,  it  is  first  of  all 
necessary  to  allege  the  insolvency  of  the  respondent  in  all  instances 
where  insolvency  is  an  essential  element  of  the  act  of  bankruptcy  charg- 
ed and  relied  on,"*  and  in  partnership  cases  it  is  not  enough  to  allege 
that  the  firm  is  insolvent,  but  there  must  also  be  an  averment  as  to  the 
solvency  or  insolvency  of  each  of  the  partners.'*'  The  petitioning 
creditors  are  not  restricted  to  the  allegation  of  a  single  act  of  bank- 
ruptcy, but  tbey  may  include  in  their  petition  as  many  separate  acts  as 
they  have  knowledge  of,  provided  they  were  all  committed  within  the 
four  months.1"     This  last  item   is  highly  important.     If  the  petition 


facts  necessary  to  give  the  bankruptcy 
court  Jurisdiction.  In  re  MeGraw  (D.  a.) 
254  Fed.  442,  43  Am.  Bankr.  Rep.  38. 

*.»*)  Ross-Lenin  v.  Goold,  113  111.  App: 
499,  Judgment  affirmed  211  HI.  384.  71  N. 
E.  1028. 

"'  In  re  Laskarls,  1  Nat.  Bankr.  News, 
209. 

>«  In  re  Beals,  9  Ben.  223,  17  N.  B.  R. 
107,  Fed.  Cas.  No.  1,165. 

us  c.  C.  Taft  Co.  v.  Century  Sav. 
Bank,  141  Fed.  369,  72  C.  C.  A.  671,  15 
Am.  Bankr.  Bep.  594. 

"°  In  re  Lachenmnier,  202  Fed.  32, 121 
C.  C.  A.  368 ;  In  re  Hammond  (D.  C>  163 
Fed.  548,  20  Am.  Bankr.  Rep.  776;  In 
re  Dodge,  Fed.  Cas.  No.  3,946a.  A  petition 
for  adjudication  of  one  as  a  bankrupt 
on  the  ground  of  his  having  made  a  gen- 
eral assignment  for  the  benefit  of  credi- 
tors need  not  allege  his  Insolvency. 
Moody-Hormann-Hoelbauwe  v.  Clinton 
Wire  Cloth  Co.,  246  Fed.  653, 158  C.  C.  A. 
609.  40  Am.  Bankr.  Rep.  441.  A  petition 
In  Involuntary  bankruptcy,  alleging  that 
the  debtor  Is  Insolvent,  without  more,  la 


insufficient,  because  pleading  a  con  elu- 
sion. In  re  Connecticut  Brass  ft  Mfg. 
Corporation  (D.  C.)  257  Fed.  445,  43  Am. 
Bankr.  Rep.  376. 

i*i  In  re  Blair,  99  Fed.  76,  3  Am. 
Bankr.  Rep.  588.  And  see  supra,  5  114. 
Compare  In  re  Everybody's  Grocery  * 
Meat  Market  (D.  0.)  173  Fed.  492,  21  Am. 
Bankr.  Rep.  925.  A  petition  against  a 
partnership  may  be  sufficient,  where  it  Is 
answered  without  objection,  though  It 
does  not  distinctly  allege  that  the  part- 
ners Individually  are  Insolvent.  Hough- 
ton Wool  Co.  v.  Morris,  249  Fed.  434,  161 
C.  C.  A.  408,  41  Am.  Bankr.  Rep.  271. 
But  in  a  bankruptcy  proceeding  against 
a  firm,  a  creditor's  petition  against  an  al- 
leged secret  partner,  seeking  to  compel 
him  to  file  schedules  of  assets  and  liabil- 
ities, but  not  alleging  him  to  be  insolvent, 
is  not  sustainable.  In  re  Samuels,  215 
Fed.  843,  132  C.  C.  A.  187. 

""  Bradley  Timber  Co.  v.  White,  121 
Fed.  779,  58  C.  C.  A.  55,  10  Am.  Bankr. 
Rep.  329 ;  In  re  Nusbaum,  152  Fed.  835, 
18  Am.  Bankr.  Rep.  598. 
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does  not  show  that  the  act  of  bankruptcy  charged  was  committed  with- 
in the  time  limited  by  the  statute,  it  is  an  absolutely  fatal  defect."*  And 
in  setting  out  the  act  charged,  there  must  be  a  particular  statement  oi 
the  facts  and  details,  as  particular  as  the  nature  of  the  transaction  and 
the  petitioners'  means  of  knowledge  will  permit.  To  state  an  act  of 
bankruptcy  in  the  mere  words  of  the  statute  is  not  enough.  There  must 
be  such  certainty  and  particularity  as  to  time,  place,  persons  concerned, 
and  other  details  as  will  definitely  inform  the  debtor  of  the  charge 
which  he  is  expected  to  controvert  or  explain.1"  But  since  the  tor- 
tuous ways  of  an  embarrassed  debtor  are  often  shrouded  in  mystery,  it 
is  naturally  impossible  for  petitioning  creditors,  in  all  cases,  to  have 
exact  and  certain  knowledge  of  all  the  details  of  a  transaction  alleged 
as  fraudulent  or  preferential.  In  this  situation,  therefore,  they  are  not 
held  to  any  greater  degree  of  particularity  than  their  means  of  knowl- 
edge will  warrant.  They  may  make  their  allegation  on  information  and 
belief,  but  they  must  show  that  they  have  used  due  diligence  in  the  en- 
deavor to  ascertain  the  details,  and  that  they  have  something  more  than 
mere  rumor,  vague  hearsay,  or  suspicion  to  go  on,  and  their  allegation 
of  the  commission  of  an  act  of  bankruptcy  should  be  supplemented,  in 
such  cases,  by  an  explanation  of  its  lack  of  completeness.11* 


it*  Gross  v.  Potter,  15  Gray  (Mass.) 
556;  la  re  Muller,  Deady,  513,  3  N.  B. 
R.  329.  Fed.  Cas.  No.  6,912;  Bradley 
Timber  Co.  v.  White,  121  Fed.  779,  58  C. 
C.  A.  55,  10  Am.  Bankr.  Bep.  329;  In 
re  Mason-Seaman  Transp.  Co.  ID.  C.) 
235  Fed.  974,  37  Am.  Bankr.  Bep.  677. 

"*  In  re  Pressed  Steel  Wagon  Goods 
Co.,  193  Fed.  811.  27  Am.  Bankr.  Rep.  44 : 
In  re  CHffe,  94  Fed.  354,  2  Am.  Bankr. 
Rep.  317  s  In  re  Hark,  135  Fed.  604,  14 
Am.  Bankr.  Rep.  400;  In  re  Randall, 
Deady,  567,  3  N.  B.  R.  18.  Fed.  Cas.  No. 
11,551 ;  In  re  Nelson,  98  Fed.  76,  1  Am. 
Bankr.  Rep.  63;  Clark  v.  Henne  &  Mey- 
er, 127  Fed.  288,  62  C.  C.  A.  172,  11  Am. 
Bankr.  Rep.  583 ;  In  re  Deer  Creek  Wa- 
ter &  Water  Power  Co.,  205  Fed.  205,  20 
Am.  Bankr.  Rep.  366;  In  re  Stone,  206 
Fed.  356,  30  Am.  Bankr.  Rep.  392;  In 
re  Slg  H.  Rosenblatt  &  Co.,  183  Fed.  638, 
113  C.  O.  A.  506,  28  Am.  Bankr.  Rep.  '401 ; 
Id  re  Hallln,  169  Fed.  806,  28  Am.  Bankr. 
Rep.  708;  In  re  McGraw  (D.  C.)  254  Fed. 
442,  43  Am.  Bankr.  Rep.  38 ;  In  re  D. 
F.  Herlehy  Co.  (D.  C.)  247  Fed.  369,  41 
Am.  Bankr.  Rep.  171;  In  re  Condon,  209 
Fed.  800, 126  C.  C.  A.  524,  31  Am.  Bankr. 
Rep.  754;    In  re  Loulsell  Lumber  Co., 


209  Fed.  784,  126  C.  C.  A.  608,  31  Am. 
Bankr.  Rep.  356. 

if  •  In  re  Blumberg,  133  Fed.  846,  13 
Am.  Bankr.  Rep.  343;  In  re  Muller, 
Deady,  513,  3  N.  B.  R.  320,  Fed.  Cas.  No. 
9,912.  A  person  proceeded  against  under 
an  insolvency  law  "is  entitled  to  as  spe- 
cific a  statement  of  the  acts  by  which  it 
In  asserted  he  has  exposed  himself  to  tbe 
summary  proceedings  and  severe  conse- 
quences of  the  insolvency  law,  as  their 
nature  will  reasonably  admit  of.  *  *  * 
It  Is  not  meant  by  these  observations 
that  the  allegations  must  be  made  with 
great  minuteness  of  detail,  or  tbat  the 
petitioner  must  establish  every  circum- 
stance embraced  In  bis  averment.  This 
would  be  too  stringent  a  requirement, 
and  would  often  defeat  the  remedial  pur- 
poses of  the  statute.  A  debtor  seeking  to 
fraudulently  conceal  or  dispose  of  bis 
property  resorts  to  secrecy  and  artifice 
In  effecting  his  purpose,  and  it  would  be 
difficult  to  trace  all  tbe  steps  or  discover 
all  the  facts  attending  the  perpetration 
of  his  fraud.  But  the  allegations  should 
be  sufficiently  pointed  to  describe  with 
substantial  Identification  tbe  material 
facts  which  Justify  the  characterization 
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Applying  these  principles  to  particular  acts  of  bankruptcy,  and  con- 
sidering first  the  giving  of  a  preference,  it  is  absolutely  necessary  to 
aver  that  the  transfer  of  property  was  made  with  the  intent  to  prefer  the 
particular  creditor,  as  this  is  an  essential  element  of  this  act  of  bank- 
ruptcy."* Further  the  name  of  the  preferred  creditor  must  be  alleged 
if  known  to  the  petitioners.1"  An  averment  that  the  respondent  paid 
money  to  one  or  more  creditors  with  intent  to  prefer  them  is  insuffi- 
cient."8 But  if  the  petitioners  do  not  know  the  name  of  the  creditor 
preferred,  the  petition  is  good  although  it  may  only  aver  in  general 
terms  that  the  payment  was  made,  adding  a  specific  reason  why  a  more 
particular  allegation  is  not  possible. "•  The  exact  date  of  the  preference 
should  also  be  given  if  known,  though  a  petition  which  only  shows  that 
it  was  within  four  months  may  perhaps  be  sustained  as  against  a  de- 
murrer."* The  property  transferred,  if  other  than  money,  should  also 
be  particularly  described,  though  it  has  been  held  that  an  insufficient 
description  of  it,  if  not  objected  to  by  demurrer,  may  be  cured  by  the 
evidence.1*1 


of  the  act  complained  of  as  an  act  of 
insolvency,  In  order  that  tbe  defendant, 
tbe  court,  and  the  Jury  may  be  Informed, 
in  substance,  of  the  subject-matter  of  tbe 
accusation  and  Inquiry."  Schlff  v.  Solo- 
mon, 57  Mrt.  572.  Tbe  statements  made 
tn  a  petition  In  involuntary  bankruptcy 
in  accordance  with  tbe  form  prescribed 
by  the  rules  in  bankruptcy,  In  which 
the  petitioners  "represent"  certain  facts 
to  lie  true,  are  of  matters  which  must 
necessarily  be  alleged  on  hearsay,  and 
do  not  purport  to  be  of  facts  to  which  the 
petitioners  make  onth  as  personal  wit- 
nesses, and  hence  the  statement  In  tbe 
petition  that  it  Is  made  on  Information 
and  belief  does  not  add  to  nor  detract 
from  the  strength  of  tbe  allegations 
made,  nor  Is  a  statement  tn  the  verifica- 
tion, that  affiants  believe  the  matters  so 
alleged  on  Information  and  belief  lo  be 
true,  ground  for  dismissing-  the  petition, 
although  Improper  In  form.  In  re  Ball, 
150  Fed.  082.  19  Am.  Bankr.  Rep.  809. 
A  petition  in  involuntary  bankruptcy 
may  be  sufficient  although  it  does  not  set 
forth  tbe  evidence  relied  on  to  establish 
tbe  facts.  Graham  Mfg.  Co.  v.  Davy- 
Poeahontns  Coal  Co..  238  Fed.  488,  151  O. 
C.  A.  424.  as  Am.  Bankr.  Hep.  IS. 

i"In  re  Tupner,  163  Fed.  T66,  20 
Am.  Bankr.  Rep.  824;  In  re  Hammond. 
163  Fed.  548.  20  Am.  Bankr.  Rep.  776; 


In  re  Ewlug.  115  Fed.  707.  53  C.  C.  A. 
280,  8  Am.  Bankr.  Rep.  269;  In  re  Mus- 
grove  Mining  Co.  (D.  C.)  234  Fed.  99,  37 
Am.  Bankr.  Rep.  028. 

i"  Id  re  Hadley.  12  N.  B.  R.  366,  Fed. 
Cas.  No.  5,894.  Where  a  petition  aver- 
red that  tbe  debtor,  while  Insolvent, 
transferred  and  delivered  a  large  num- 
ber of  good  and  collectible  notes,  of  tbe 
value  of  over  $5,000,  to  C.  &  Co.  with 
intent  to  prefer  thetu  over  other  credi- 
tors, it  was  not  objectionable  for  failure 
to  charge  that  C.  &  Co.  were  creditors 
of  tbe  bankrupt.  In  re  Vastbinder,  126 
Fed.  417,.ll  Am.  Bankr.  Rep.  118.  As  to 
rim  it  I  ins  name  of  preferred  creditor 
when  It  cannot  be  discovered  from  tbe 
books  or  papers  of  tbe  bankrupt,  see  In 
re  Standard  Aero  Corp.  of  New  York 
(C.  C.  A.)  270  Fed.  779,  46  Am.  -Bankr. 
Rep.  511. 

■  ■"■  In  re  Pure  Milk  Co.,  154  Fed.  682, 
18  Am.  Bankr.  Rep.  735;  In  re  Triangle 
M.  S.  Co.  (D.  C.)  267  Fed.  300,  46  Am. 
Bankr.  Rep.  109. 

i"  In  re  Laikow,  140  Fed.  573,  14  Am. 
Bankr.  Rep.  514. 

i»o  in  re  Vastbinder,  126  Fed.  417,  11 
Am.  Bankr.  Bep.  118. 

>»i  First  State  Bank  v.  Haswell.  174 
Fed.  209,  98  O.  C.  A.  217,  23  Am.  Bankr. 
Rep.  330. 
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The  rules  are  similar  where  the  act  of  bankruptcy  charged  is  a  fraud- 
ulent transfer  or  concealment  of  property.  The  intent  to  hinder,  delay, 
or  defraud  creditors  must  be  specifically  charged,  as  the  act  of  bank- 
ruptcy is  not  complete  without  this,"*  or  facts  and  circumstances  must 
be  pleaded  from  which  such  an  intent  may  properly  be  inferred."*  An 
allegation  of  a  transfer  of  property  for  an  "improper  consideration"  is 
not  sufficient.1*4  And  so,  a  charge  that  claims  due  to  the  bankrupt  were 
assigned  without  consideration,  that  suits  thereon  have  been  com- 
menced by  the  assignee,  and  that  the  assignments  were  made  to  hinder 
and  defraud  creditors,  does  not  sufficiently  allege  an  act  of  bankruptcy, 
because  it  does  not  exclude  a  theory  that  the  assignments  were  made 
merely  for  purposes  of  collection."0  And  generally  the  petition  should 
state  the  particulars  of  any  transfer  alleged,  describing  the  property 
transferred  and  when  and  to  whom  the  transfer  was  made."*  But  if 
the  petitioners  cannot  obtain  exact  knowledge  of  the  details,  it  is  enough 
if  their  allegation  is  as  specific  as  they  can  make  it."7  Thus,  in  a  case 
of  removal  and  concealment  of  property,  they  may  state  that  they  have 
been  unable  to  ascertain  to  what  place  the  goods  have  been  removed. ,M 
And  where  the  evidence  of  a  fraudulent  concealment  of  assets  is  wholly 
circumstantial,  it  is  unnecessary  to  set  out  the  precise  details.'**  Thus, 
a  charge  that  the  respondent,  at  a  certain  time,  received  a  specific  sum 
of  money,  and  that  he  has  ever  since  concealed  it,  with  intent  to  hinder, 
delay,  and  defraud  his  creditors,  is  not  defective  for  failing  to  set  forth 
the  manner  and  details  of  the  concealment."* 


<«  In  re  Tupper,  163  Fed.  766,  20 
Am.  Bankr.  Rep.  H24.  In  re  Heleker 
Bros.  Mercantile  Co.  (D.  C.>  216  Fed. 
963,  33  Am.  Bfliikr.  Rep.  503.  And  the 
petition  is  insufficient  it  It  fulls  to  show 
that  tlie  debts  of  petitioners  were  in  ex- 
istence at  the  time  of  the  commission  of 
an  alleged  act  of  bankruptcy  hy  the 
transfer  and  concealment  of  property 
with  intent  to  defraud  creditors.  In  re , 
Stone  <1>.  C.)  206  Fed.  356,  30  Am. 
Rankr.   Rep.  302. 

>«*  In    re   White,    135   Feu.    199,    14 
Am.  Bankr.  Hop.  241. 

ittln  re  Blumherg,  133  Fed.  845,  13 
Am.  Bankr.  Rep.  343. 

i"Ia  re  R.  U  Radke  Co.,  103  Fed. 
738,  27  Am.  Bankr.  Rep.  950. 

"•Conway  v.  German,  160  Fed.  67. 
91  C.  C.  A.  653,  21  Am,  Bankr.  Rep.  577; 
In  re  Rosenblatt  (C.  C.  A.)  193  Fed.  638, 
28  Am.  Bankr.  Rep.  401.  An  act  of 
bankruptcy  by  the  fraudulent  transfer 
of  assets  is  sufficiently  charged  by  a 
Blk.Bkb.(3d  Ed.}— 24 


lietltlon  which  alleges  that,  within  four 
mouths  before  the  tiling  of  the  petition, 
the  bankrupt  corporation  permitted  Hie 
two  persons  who  were  Its  only  stock- 
holders to  appropriate  portions  of  Its 
property  to  their  individual  use.  In  re 
R.  L.  Ratlke  Co.,  103  Fed.  735,  27  Am. 
Bankr.  Rep.  950.  So  an  averment  in  an 
Involuntary  petition  that  the  defendant, 
who  was  a  merchant,  committed  an  act 
of  bankruptcy  by  conveying  a  part  of 
his  property,  consisting  of  real  estate 
described,  to  a  person  named,  with  In- 
tent to  hinder,  delay,  and  defraud  his 
creditors,  is  sufficient.  In  re  White,  135 
Fed.  190,  14  Am.  Bankr.  Rep.  241. 

'"In  re  Mero,  128  Fed.  630,  12  Am. 
Bankr.  Rep.  171. 

""In  re  Hnrk,  135  Fed.  604,  14  Am. 
Bankr.  Rep.  400. 

"»In  re  Bellah.  116  Fed.  89,  S  Am, 
Bankr.  310. 

""  In  re  Bellah,  116  Fed.  60,  8  Am. 
Bankr.  Rep.  310. 
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As  to  suffering  a  preference  through  legal  proceedings,  it  is  not  suf- 
ficient to  allege  that  the  bankrupt  suffered  the  recovery  of  a  judgment 
against  him  and  had  not  "at  least  five  days  before  a  sale  or  final  dis- 
position of  any  property  affected  by  such  preference  vacated  or  dis- 
charged the  same"  (in  the  words  of  the  statute)  without  alleging  the 
issuance  of  an  execution  on  the  judgment,  or  the  levying  thereof  on  any 
property  of  the  debtor,  and  making  no  allegation  of  the  date  of  any 
proposed  sale."1  Nor  is  it  enough  to  allege  that  attachments  have  been 
issued  and  levied,  which  "have  not  to  the  present  time  been  vacated," 19t 
or  merely  that  executions  have  been  levied  on  the  bankrupt's  property 
without  stating  the  further  history  of  the  executions.191  Where  the 
ground  of  the  petition  is  the  appointment  of  a  receiver  for  the  insol- 
vent defendant  on  the  ground  of  insolvency,  it  should  allege  the  fact 
of  the  appointment,  and  show  that  it  was  made  by  a  court  of  competent 
jurisdiction,  and  that  the  reason  for  the  appointment  was  insolvency.1** 

§  161.  Same;  Multifarious  and  Misjoined  Matter. — It  is  improper 
to  incorporate  in  a  creditors'  petition  for  an  adjudication  in  bankruptcy 
allegations  charging  other  creditors  with  having  received  voidable  pref- 
erences, or  a  request  for  a  warrant  directing  the  marshal  to  seize  and 
hold  the  debtor's  property  pending  an  adjudication,  or  a  prayer  for 
the  seizure  of  property  of  the  alleged  bankrupt  in  the  hands  of  adverse 
claimants,  or  for  an  injunction  forbidding  a  third  person  having  prop- 
erty of  the  respondent  in  his  possession  (such  as  a  receiver  appointed 
by  a  state  court)  to  dispose  of  the  same.  All  these  are  matters  which 
can  only  be  litigated  in  a  separate  proceeding.  And  hence  such  allega- 
tions and  prayers  are  multifarious  and  will  be  stricken  out,  or  treated 
as  having  been  stricken.19* 

§  162.  Signature  and  Verification  of  Petition. — The  provision  of  the 
statute  (section  18c)  that  "all  pleadings  setting  up  matters  of  fact  shall 

i«  In  re  Pressed  Steel  Wagon  Goods  ware  ft  Steel  Co.,  177  Fed.  825,  101 
Co.,  103  Fed.  811,  27  Am.  Bankr.  Rep.  C.  C.  A.  36,  24  Am.  Bankr.  Hep.  216; 
44.  See  In  re  Truitt,  203  Fed.  550,  29  Doyle-Kidd  Dry  Goods  Co.  v.  Sadler- 
Am.  Bankr.  Rep.  570;  In  re  Flneman  Lusk  Trading  Co.,  206  Fed.  813,  30  Am. 
(D.  C.)  223  Fed.  652,  34  Am.  Bankr.  Rep.  Bankr.  Rep.  604;  In  re  Mapleerort  Mills 
245.  (D.  C.)  218  Fed.  650,  33  Am.  Bankr.  Rep. 

i«  Seaboard  Steel  Casting  Co.  v.  Wil-  815;   In  re  Valentine  Bohl  Co.,  224  Fed. 

Hani  K.  Trigg  Co.,  124  Fed.  75,  10  Am.  085,  140  C.  C.  A.  225,  34  Am.  Bankr. 

Bankr.  Rep.  504.  Rep.  855. 

"»In   re   Vastblnder,    126  Fed.   417,         i»s  Mather  v.  Coe.  02  Fed.  333,  1  Am. 

11  Am.  Bankr.  Rep.  118.  Bankr.  Rep.  504;   In  re  Ogles,  93  Fed. 

»»«  In  re  Kennedy  Tailoring  Co.,  175  426, 1  Am.  Bankr.  Rep.  671;  In  re  Kelly, 

Fed.  871,  23  Am.  Bankr.  Rep.  656.    Ex-  91  Fed.  504,  1  Am.  Bankr.  Rep.  306;  In 

ploratlon  Mercantile  Co.  \.  Pacific  Hard-  re  Hndley,  12  N.  B.  R.  366,  Fed.  Cas. 
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be  verified  under  oath"  is  applicable  to  a  petition  in  involuntary  bank- 
ruptcy, which  must  be  signed  and  verified  in  duplicate  by  the  peti- 
tioning creditors,18"  and  not  by  one  for  all,  but  by  each  separately.'87 
The  verification  may  be  made  before  any  of  the  officers  whom  the  bank- 
ruptcy act  enumerates  as  authorized  to  administer  oaths  required  by 
the  act  to  be  taken.  These  are  referees  in  bankruptcy,  officers  authorized 
to  administer  oaths  in  proceedings  before  the  courts  of  the  United 
States,  or  under  the  laws  of  the  state  where  the  same  are  to  be  taken, 
and  diplomatic  and  consular  officers  of  the  United  States  in  any  for- 
eign country.188  It  is  not  a  fatal  defect  that  the  notary  public  who 
took  the  verification  was  the  bankrupt's  own  attorney,188  and  the  date 
of  the  jurat  is  not  an  essential  part  of  the  verification,*08  It  is  impor- 
tant to  be  noted  that  any  mere  irregularity  or  defect  in  the  verification 
of  the  petition  will  not  defeat  the  jurisdiction  of  the  court  of  bank- 
ruptcy. Jurisdiction  attaches  upon  the  filing  of  the  petition,  and  if 
the  verification  is  insufficient  or  defective,  the  court  may  allow  it  to  be 
amended,  or,  if  it  is  not  seasonably  objected  to  it  will  be  cured  by  an 
adjudication.  "An  order  of  adjudication  is  a  judgment,  and  is  as  ef- 
fective as  any  other  judgment  to  cure  irregularities  in  practice  which 
do  not  touch  the  jurisdiction  of  the  court."  M1  Further,  an  objection 
to  a  petition  in  involuntary  bankruptcy,  on  the  ground  of  informality 


No.  5,894;  Creditors  v.  Cozzens,  3  N.  B. 
R.  281,  Fed.  Cub.  No.  3,378;  iu  re  Klntz- 
ing,  3  N.  B.  H.  217,  Fed.  Cas.  No.  7,833. 

ioo  In  re  Bellah,  116  Fed.  69,  8  Am. 
Bankr.  Hep.  310.  The  verification  of  a 
petition  must  name  the  persons  who 
swear  to  ti.  Although  a  creditor  may 
have  signed  his  name  to  the  petition,  or 
to  the  verification,  it  is  not  sufficiently 
verified  as  to  him  unless  his  name  is  re- 
cited as  being  one  of  the  persons  who 
appeared  and  made  the  verification.  In 
re  Rosenfields,  11  N.  B.  It.  80,  Fed.  Cas. 
No.  12,061. 

i"In  re  Simmons,  10  N,  B.  It.  253, 
Fed.  Cas.  No.  12,864.  But  see  Green 
River  Deposit  Bank  v.  Craig,  110  Fed. 
137,  6  Am.  Bankr.  Hep.  381,  holding 
that  a  petition  In  bankruptcy  is  Dot  sub- 
ject to  a  motion  to  dismiss  for  want  of 
jurisdiction  because  of  a  failure  of  one 
of  the  petitioners  to  verify  1L 

'»*  Bankruptcy  Act  1808,  t  20.  As  to 
the  authority  of  clerks  and  deputy  clerks 
of  the  United  States  courts  to  take  the 
verification  to  a  petition  in  bankruptcy, 
see  Schermerborn  v,  Talman,  14  N.  Y. 


93,  134;  United  States  v.  Nihols,  4  Mc- 
Lean, 23,  Fed.  Cas.  No.  15,880.  A  peti- 
tion in  bankruptcy  may  properly  be  ver- 
ified before  a  commissioner  of  deeds.  In 
re  Morse  {D.  C.)  210  Fed.  900,  32  Am. 
Bankr.  Rep.  207. 

me  in  re  Kindt,  AS  Fed.  403,  3  Am. 
Bankr.  Rep.  443 ;  In  re  Mtiuer,  5  Sawy. 
00,  Fed.  Cas.  No.  9,304. 

=oo  In  re  Houghton,  4  Law  Rep.  482, 
Fed.  Cas.  No.  0,727. 

=oi  Green  River  Deposit  Bank  v. 
Crnig,  110  Fed.  137,  fi  Am.  Bankr.  Rep. 
3S1 ;  In  re  Simmons,  10  N.  B.  R.  253, 
Fed.  Cas.  No.  12,864 ;  In  re  Donnelly,  6 
Fed.  783;  In  re  Getchell,  8  Ben.  250, 
Fed.  Cas.  No.  5,371.  Verification  of  the 
petition  on  information  and  belief  is 
Insufficient,  but  the  defect  Is  not  Juris- 
dictional, and  may  he  cured  by  amend- 
ment. In  re  Farthing,  202  Fed.  557,  29 
Am.  Bankr.  Kep.  732.  And  see  Sabln  v. 
Bliike-McFail  Co.,  223  Fed.  501,  139  C.  C. 
A.  49,  35  Am.  Bankr.  Rep.  179;  Lacka- 
wanna Leather  Co.  v,  La  Porte  Carriage 
Co.,  211  Fed.  318,  127  C.  C.  A.  604,  31 
Am.  Bankr.  Rep.  658. 
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or  insufficiency  in  its  verification,  is  waived  by  the  tender  of  a  plea 
and  answer  on  the  merits  and  the  respondent  cannot  afterwards  have 
the  proceedings  dismissed  on  account  of  such  defect.*** 

It  is  not  essential  that  the  creditor  in  person  should  sign  and  verify 
the  petition;  it  may  be  done  for  him  by  an  attorney  at  law  retained  to 
represent  him  in  the  proceedings,  provided  that  the  attorney  has  personal 
knowledge  of  the  facts  directly  alleged  in  the  petition,***  and  provided  he 
states  some  good  and  sufficient  reason  why  the  creditor  does  not  ap- 
pear in  person  to  sign  and  verify,  as,  that  he  is  a  non-resident  or  is 
absent  from  the  district.***  And  no  other  evidence  of  the  attorney's 
authority  to  act  for  his  client  in  this  particular  need  appear  than  the 
fact  that  he  has  been  admitted  to  practice  in  the  federal  courts. tm    For 


2°s  Slinimsoii  v.  ShiBheimer,  95  Fed. 
!)4S.  37  C.  C.  A.  337;  Leirtlgh  Carriage 
Co.  v.  Stengel,  95  Fed.  637,  37  O.  C.  A. 
210,  2  Am.  Bank-r.  Hep.  383;  In  re  31- 
monson,  92  Fed.  904,  1  Am.  Bankr.  Rep, 
197;  In  re  Herzikopf,  118  Fed.  101,  9 
Am.  Bankr.  Rep.  90;  In  re  Chequasaet 
Lumber  Co..  112  Fed.  56.  7  Am.  Bankr. 
Rep.  87;  In  re  McNaugbton,  8  N.  B.  R. 
44.  Fed.  Cas.  No.  8,912;  Ex  parte  Jew- 
ett,  2  Low.  393,  11  N.  B.  R.  443.  Fed.  Cas. 
No'.  7,303. 

a°"  In  re  Vastbiuder,  126  Fed.  417, 
11  Am.  Bankr.  Rep.  118;  In  re  Hunt, 
118  Feil.  282,  9  Am.  Bankr.  Rep.  231 ;  In 
re  Herzikopf,  118  Fed.  101,  9  Am.  Bankr. 
Hep.  00 ;  111  re  Raynor,  11  Blatclif.  43, 
7  N.  B.  R.  527,  Fed.  Cum.  No.  11,597. 
It  must  le  admitted  that  this  question 
baa  been  much  debated  and  Is  not  en- 
tirely free  from  doubt.  In  a  few  cases 
under  the  act  of  1867.  It  waa  held  ttiat 
the  petitioning  creditors  must  sign  and 
verify  the  petition  in  iwrson  and  that  It 
could  not  be  done  for  tbern  by  an  agent 
or  attorney.  See  In  re  Butterileld,  0  N. 
B.  R.  257;  Hunt  v.  Pooke,  5  N.  B.  R. 
161,  Fed.  Cas.  No.  '6.S96.  And  some  in- 
tlnintions  of  a  similar  doctrine  were 
given  in  early  eases  under  the  present 
act.  See  In  re  Nelson,  98  Fed.  76,  1  Am. 
Bankr.  Rep.  03;  In  re  Simonson.  92 
Fed.  904,  1  Am.  Bankr.  "Rep.  197.  So 
far  as  the  act  of  1867  bore  on  this  ques- 
tion, tbe  only  provision  was  that  a  per- 
son might  be  adjudged  bankrupt  "on 
the  petition  of  one  or  more  of  his  cred- 
itors," and  it  was  held  (In  re  Raynor, 
suprn)  that  there  was  no  necessity  for 
construing  this  so  strictly  as  to  exclude 
a  petition  filed  for  a  creditor  by  bis  duly 


authorized  attorney  or  agent  The  act 
of  1898  is  not  more  specific.  It  requires 
all  pleadings  setting  up  matters  of  fact 
to  be  vertOed,  but  does  not  state  that 
the  verification  may  not  be  by  an  agent. 
It  provides  that  a  petition  may  be  filed 
hy  ''three  or  more  creditors  who  have 
provable  claims,"  hut  also  declares  that 
the  word  "creditor"  may  "Include  his 
duly  authorized  agent,  attorney,  or 
proxy."  Sec  1,  clause  9.  As  for  tbe 
official  forms,'  that  prescribed  under  the 
act  of  1867.  like  that  now  In  force, 
marked  the  place  for  signing  by  blank 
lines,  with  the  word  "petitioner"  append- 
ed as  descriptive  of  the  signer.  Bat  tbe 
courts  held  that  the  blanks  might  be 
filled  by  the  words  "A.  B.,  attorney  (or 
agent)  for  tbe  petitioner,"  or  with  tbe 
name  of  the  petitioner  "by  A.  B.,  his 
agent  or  attorney,"  and  that  no  violence 
would  be  done  to  any  form  or  to  any 
prescription  In  tbe  law  or  the  rules. 
Moreover  as  finally  disposing  of  any  ar- 
gument founded  on  tbe  rules,  it  was 
pointed  out  that  the  general  orders  pre- 
scribed tbat  the  forms  should  be  "ob- 
served and  used  with  such  alterations  as 
may  be  necessary  to  suit  the  circum- 
stances of  any  particular  case ;  "  and  we 
now  have  tbe  same  language  repeated  in 
General  Order  No.  38. 

=0*  Rogers  v.  De  Soto  Placer  Min.  Co.,' 
136  Fed.  407,  69  C.  C.  A.  251,  14  Am. 
Bankr.  Rep.  252;  In  re  Hadley,  12  N. 
B.  R.  306,  Fed.  Cas.    No.  5.894. 

"sin  re  Herzikopf,  118  Fed.  101,  9 
Am.  Bankr.  Rep.  90.  Compare  In  re 
Sargent  13  N.  B.  R.  144,  Fed.  Cas.  No. 
12.361.  The  fact  that  the  attorney  for 
a  voluntary  bankrupt,  who  signed  tbe 
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similar  reasons,  the  petition  may  be  signed  and  verified  on  behalf  of 
a  creditor  by  an  attorney  in  fact  or  an  accredited  agent,***  but  in  this 
case,  proof  of-  his  agency  or  of  express  authority  to  do  the  particular 
act  is  necessary,*01  though  if  the  petition  is  defective  for  failing  to  show 
such  authority,  it  may  be  amended,"8  or  supplementary  proof  may 
be  received  nunc  pro  tunc  in  the  discretion  of  the  court  to  establish 
the  authority  of  the  agent.*0*  Where  a  partnership  is  one  of  the  peti- 
tioning creditors,  the  signing  and  verifying  may  be  done  for  the  firm 
by  one  of  its  members.*1*  And  in  the  case  of  a  corporation,  its  name 
may  be  signed  and  the  petition  verified  for  it  by  its  attorney,  by  an 
agent,  or  by  one  of  its  officers  duly  authorized  to  act  for  it  in  this  par- 
ticular.*11 But  this  authority  must  be  special.  Neither  the  president 
nor  "any  officer  of  a  corporation  has  authority,  by  virtue  of  his  office, 
to  sign  and  verify  a  petition  for  adjudication  of  bankruptcy  against  a 
debtor  of  the  corporation,  unless  specially  authorized  by  some  statute, 
by-law,  or  resolution  of  its  board  of  directors.  Such  authority,  being 
special,  must  in  all  cases  be  made  to  appear  by  the  oath  of  the  person 
signing  and  verifying  the  petition  or  other  competent  evidence."*** 
The  same  rule  applies,  and  with  even  greater  force,  to  the  case  of  a 
voluntary  petition  by  a  corporation.  It  is  held  that  the  president  of 
a  company  has  no  inherent  power  to  take  the  necessary  steps  to  have 
the  corporation  adjudged  bankrupt,  and  hence  a  voluntary  petition  filed 
on  behalf,  of  the  corporation,  and  signed  and  verified  by  the  president, 
but  which  fails  to  show  that  any  action  had  been  taken  by  the  board 
of  directors  authorizing  the  filing  of  the  petition,  or  empowering  the 
president  to  execute  the  petition  in  the  name  of  the  corporation,  is  in- 
sufficient to  confer  jurisdiction  on  the  court  of  bankruptcy.*1* 

petition  as  such   attorney,  had   not  at  **»In  re  Rosen  fields,  11  N.  B.  R.  88, 

that  time  been  admitted  to  practice  In  Fed.  Cas.  No.  12,061. 

the  district  court  where  the  proceeding  :io  Walker  v.  Woodside,  164  Fed.  680. 

are  brought.   Is  not  a  ground  tor  dls-  21  Am.  Bankr.  Rep.  132. 

missing  thf  petition,  but  for  an  order  on  311  In  re  cilellllaSBet  Lumber  Co.,  112 

notice  to  the  bankrupt  and  the  attorney.  Ke(1  ^  7  Am   Bankr  Re],  87;    Walker 

that  the  latter  will  no  longer  be  reeoB.  v  Woodside,  164  Fed.  080,  21  Am.  Bankr 

nlKPtl   as  attorney   In  the  case.     In  re  ]{ep    I32.    lo  re  Bellahp  i,6  Fed    ^ 

O'llnlloran,   8  Ben.    128,   Fed.   Cas..   No.  ^    j^     Bankr    Rep    310.     Merrlam    ,. 

10.463.  "Sewall,  S  Gray  (Muss.)  316. 

"iWflld  t.  Weill,  lfl  Rlotehf.   405.  fl 

Fed.  103:    In  re  California  Pac.  R.  Co.,  _        ln  "■  McNaURhton.  S  N.  H.  R.  44. 


3  Snwy.  240.  11  x.  R.  R.  193,  Fed.  Cns. 


Fed.  Can.   No.  8,912i    Hot-be  i 


No    2,115 X.    B.    B.    461.    Fed.    Can.    No.    11,974. 

ownflelils,  11  N.  B.  R.  Sfi.      But  see  In  re  Hummers,  1  Nat.  Bankr. 


California    Pae.    R.    Co.,   3  ""In    re    Jefferson   Casket    Co.,    182 

240,  11  N.  B.  R.  103,  Fed.  Cns.  No.      Fed.  {\yit.  25  Am.  Bankr.  Rep.  6G3. 


Fed.  Cas.  No.  12.061 

Sawv 
2,315, 
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§  163.  Amendment  of  Petition. — It  is  provided  by  the  General  Or- 
ders in  bankruptcy  (No.  11)  that  "the  court  may  allow  amendments  to 
the  petition  and  schedules  on  application  of  the  petitioner-  In  the  ap- 
plication for  leave  to  amend,  the  petitioner  shall  state  the  cause  of 
the  error  in  the  paper  originally  filed."  Upon  this  it  is  to  be  remarked, 
in  the  first  place,  that  the  "court"  may  here  include  the  referee,  and 
that  officer  has  jurisdiction  and  discretion  to  order  amendments  to  be 
made  in  the  petition  and  schedules  of  a  voluntary  bankrupt  referred  to 
him,  in  particulars  as  to  which  he  finds  them  defective  or  insufficient.114 
Secondly,  though  the  order  only  specifies  the  petition  and  schedules, 
yet  formal  amendments  to  an  answer  filed  by  a  creditor  to  a  petition 
in  involuntary  bankruptcy  may  be  allowed  at  any  time  before  adjudi- 
cation. m  Third,  the  application  for  leave  to  amend  is  fatally  defec- 
tive if  it  does  not  state  the  reason  of  the  error  or  defect  sought  to  be 
amended,  but  the  applicant  may  be  granted  time  to  supply  this  omis- 
sion.*" But  this  provision  of  the  General  Orders  does  not  abrogate 
or  restrict  the  general  power  of  amendment  in  other  respects  vested 
in  the  courts  of  bankruptcy.*"  The  privilege  of  amending  a  petition 
in  bankruptcy  in  effect  rests  in  the  sound  judicial  discretion  of  the 
court,  which  will  not  be  interfered  with  on  review  unless  an  abuse  of 
discretion  is  shown.*"  And  it  is  perfectly  proper  for  the  court  to  re- 
fuse to  allow  an  amendment  as  to  jurisdictional  facts  or  one  going 
to  the  very  foundation  of  the  proceeding.*1"  It  may  also  be,  observed 
that  a  creditor  who  has  joined  in  the  petition  cannot  object  to  an  amend- 
ment thereof  which  is  necessary  to  the  prosecution  of  the  same  to 
final  effect.**0 

Amendments  to  a  petition  relate  back  to  the  time  of  the  filing  of 
the  original  petition,  and  have  the  same  force  and  effect  as  if  included 
in  the  petition  itself.**1  For  this  reason,  where  a  petition,  sufficient  in 
form  to  give  the  court  jurisdiction,  is  filed  within  four  months  after 

"«  In  re  Brumelkamp,  95  Fed.  814,  Co..  138  Fed.  582, 15  Am.  Bankr.  Rep.  31 ; 

2  Am.  Bankr.  Rep.  318.  Sabln  v.  Blake-McFall  Co.,  223  Fed.  501, 

sib  in  re  Harris,  155  Fed.  216,  19  Am.  139  C.  C.  A.  49,  35  Am.  Bankr.  Rep.  179: 

Bankr.  Rep.'  204.  Morrison  r,  Rieman,  249  Fed.  9T,  161 

si"  In  re  Portner,  149  Fed.  799, 18  Am.,  O.  C.  A.  149,  41  Am.  Bankr.  Rep.  325. 

Bankr.  Rep.  89.  *»•  In  re  Wood,  6  Ben.  339,  13  N.  B. 

=i»  In  re  Bellab,  118  Fed.  69,  8  Am.  R.  9ft,  Fed.  Cas.  No.  17.935;  In  re  Craft, 

Bankr.  Rep.  310;  In  re  Hill,  5  Law  Rep.  6  Blatchf.  177,  2  N.  B.  R.  HI,  Fed.  Cas. 

326,  Fed.  Cas.  No.  6,485.  No.  3.317 ;  In  re  Farthing.  202  Fed.  557, 

*i»  In  re  Rosenblatt  (C.  C.  A.)  193  Fed.  29  Am.  Bankr.  Rep.  732. 

638,  28  Am.  Bankr.  Rep.  401 ;  Armstrong  «•  In  re  Sargent,  13  N.  B.  H.  144,  Fed. 

v.  Fernandez,  208  U.  S.  324.  28  Sup.  Ct.  Cas.  No.  12,361. 

419,  52  L.  Ed.  514,  19  Am.  Bankr.  Rep.  **»  Millnn  v.  Exchange  Bank,  183  Fed.. 

746;    Woolford  v.  Diamond  State  Steel  753,  108  C.  C.  A.  327,  24  Am.  Bankr.  Hep. 
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the  commission  of  the  act  of  bankruptcy  alleged,  it  is  no  sufficient  ob- 
jection to  the  allowance  of  an  amendment  that  the  four  months  have 
more  than  elapsed  at  the  time  the  amendment  is  applied  for,***  The 
rule  is  otherwise,  however,  where  the  petition,  as  originally  filed,  was 
fatally  defective.  In  this  case,  the  date  of  the  amendment  must  be 
taken  as  the  date  from  which  the  limitation  of  four  months  begins  to 
run.*"  And  if  the  petition  was  fatally  defective  in  failing  to  allege  any 
act  of  bankruptcy,  an  amendment  curing  the  defect,  but  not  filed  un- 
til more  than  four  months  after  the  attaching  of  a  lien,  will  not  take 
effect  by  relation  as  of  the  date  of  the  original  for  the  purpose  of  set- 
ting aside  the  lien.*14  For  other  purposes,  that  is,  with  reference  to 
the  course  of  the  proceedings,  it  is  held  that  amendments  may  be  made 
in  bankruptcy  proceedings  at  any  stage  of  the  case,  regardless  of  the 
time  that  has  elapsed,'**  although  here,  as  in  other  matters,  the  law 
contemplates  a  continuous  prosecution  of  the  proceedings  and  a  speedy 
termination;  and  where  the  petitioning  creditors  have  delayed  for  near- 
ly a  year,  without  sufficient  excuse,  to  correct  an  averment  in  their 
petition  as  to  the  residence  of  the  debtor,  their  application  to  amend 
should  be  refused."*  If  otherwise  meritorious,  the  amendment  may 
be  allowed  after  the  sustaining  of  a  demurrer  to  the  petition,*"  and 
indeed,  the  petition  will  not  ordinarily  be  dismissed  after  a  successful 
demurrer,  without  giving  the  petitioners  opportunity  to  apply  for  leave 
to  amend.*"  And  amendments  may  even  be  made  after  adjudication, 
as,  on  the  trial  of  the  issue  before  a  jury,  when  the  court  has  power 
to  permit  amendments  to  be  made  to  cover  the  case  shown  by  the 
evidence.*** 


889;   Ryan  v.  Hendricks,  1G6  Fed.  94,  92  Mercur,  116  Fed.  655,  8  Am.  Bankr.  Rep. 

C.  C.  A.  78,  21  Am.  Bankr.  Hep.  570;  275. 

Sherman  v.  International  Bank,  8  Bias,  "a  In  re  Freudenfels,  Fed.  Cas.  No. 

371,  Fed.  Cas.  No.  12,766.  6,112a.    A  petition  In  involuntary  bank 

*21  In  re  Shoesmlth,  135  Fed.  684,  68  ruptcy  is  not  amendable  after  many  years 

C.  C.  A.  322,  13  Am.  Bankr.  Rep,  645;  by  adding  a  general  and  Indefinite  al- 

International  Bank  v.  Sherman,  101  U.  legation* of   a    preferential    transfer    of 

3.  403,  25  L.  Ed.  866;    Hark  v.  O.  M.  property.    In  re  Lewis  Shoe  Co.  (D.  C.) 

Allen  Co.,  146  Fed.  665,  77  C.  C.  A.  91, 17  235  Fed.  1017,  38  Am.  Bankr.  Rep.  134. 

Am.  Bankr.  Rep.  3.  "T  In  re  Rlggs  Restaurant  Co.,  130 

«» In  re  Condon,  209  Fed.  800,  126  C.  Fed,  091,  06  C.  C.  A.  48,  11  Am.  Bankr. 

C.  A.  524,  31  Am.  Bankr.  Rep.  704 ;   In  re  Kep.  608. 

Triangle  S.  8.  Co.  (D.  C.)  267  Fed.  303.  '*« In  re  Brett,  130  Fed.  081,  12  Am. 

45  Am.  Bankr.  Rep,  458.  Bankr.  Rep.  492. 

««  In  re  Louiaell  Lumber  Co.,  209  Fed,  *'»  In  re  Bininger,  7  Blatcuf.  262,  Fed. 

784, 126  C.  C.  A.  508,  31  Am.  Bankr.  Rep.  Cas,  No.  1,420;   In  re  Craft,  2  Ben.  214, 

356.  IN.  B.  R.  378,  Fed.  Cas.  No.  3,316;  af- 

•«  In  re  Mercur,  122  Fed.  384,  58  C.  0.  finned.  8  Blatchf.  177,  2  N.   B.  R,   111, 

A.  472,  10  Am.  Bankr.  Rep.  505;   In  re  Fed.  Cas.  No.  3,317. 
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The  various  mistakes  or  omissions  which  may  be  corrected  by  amend- 
ment cover  a  very  wide  range  of  subjects,  of  which  the  more  important 
may  be  here  instanced.  In  the  first  place,  creditors  may  in  this  man- 
ner correct  a  mistake  in  the  name  of  the  alleged  bankrupt  as  set  forth 
in  their  petition,"*  or  in  the  allegation  concerning  his  place  of  resi- 
dence,*81  or  in  that  which  states  the  length  of  time  he  has  resided  with- 
in the  jurisdiction  of  the  court.***  But  it  is  doubtful  if  the  power  of 
amendment  can  be  used  to  bring  in  new  parties  as  respondents.  It  is 
held  that  a  petition  against  a  firm,  naming  only  two  of  the  three  actual 
partners,  cannot  be  amended  so  as  to  make  the  third  a  party  after  the 
testimony  is  taken  and  the  cause  is  before  the  court  on  hearing.***  And 
the  pendency  of  simultaneous  proceedings  against  the  individual  mem- 
bers of  a  partnership  do  not  necessarily  bring  the  firm  itself  into  court, 
so  as  to  authorize  an  amendment  calling  for  an  adjudication  against 
it.™  But  on  the  other  hand,  where  the  petition  is  brought  against  an 
alleged  partnership  and  its  two  members,  but  it  appears  that  there 
was  no  partnership  in  fact,  and  that  the  business  was  owned  and  the 
act  of  bankruptcy  committed  by  one  defendant  individually,  it  is  in 
the  discretion  of  the  court  to  permit  the  petition  to  be  amended  by  dis- 
missing as  to  the  partnership  and  the  other  defendant.**8  For  another 
example,  it  is  necessary  for  the  petition  in  involuntary  bankruptcy  to 
show  that  the  proposed  bankrupt,  whether  a  corporation  or  a  natural 
person,  does  not  come  within  those  classes  which  are  expressly  ex- 
empted from  the  operation  of  the  bankruptcy  law,  but  if  this  allega- 
tion is  omitted,  it  may  be  supplied  by  amendment.***  So  also,  the  peti- 
tioning creditors  should  show  that  their  claims  amount  in  the  aggregate 
to  the  jurisdictional  minimum,  and  the  petition  is  defective  for  want 
of  such  an  averment,  but  it  may  be  supplied  by  an  amendment,**1  as 
may  also  an  allegation  of  the  nature  and  amount  of  their  several  debts 

*»o  Gleaaon  v.  Smith,  145  Fed.  805,  76  man,  106  Fed.  67,  81  C.  C.  A.  653,  21  Am. 

C.  C.  A.  427,  16  Am.  Bankr.  Rep.  602.  Bankr.  Rep.  577 ;  In  re  Marion  Contract 

"i  In  re  Vanderhoef,  18  N.  B.  R.  54.1,  &  Const.  Co.,  166  Fed.  618,  22  Am.  Bankr. 

Fed.  Cas.  No.  16,841.  *  Rep.  81 ;  In  re  First  Nat.  Bank,  152  Fed. 

"2  In  re  Elmfrn  Steel  Co.,  109  Fed.  64,  81  C.  C.  A.  260,  18  Am.  Bankr.  Rep. 

450,  5  Am.  Bankr.  Rep.  484.  205;    In  re  Plymouth  Cordage  Co.,   135 

"*  In  re  Pitt,  8  Ben.  389,  14  N.  B.  R.  Fed.  1000,  68  C.  C.  A.  434,  13  Am.  Bankr. 

39.  Fed.  Cas.  No.  11,188.  Re|i.  SC5 ;   In  re  Crenshaw,  156  Fed.  63S, 

si"  In  re  Mercur,  122  Fed.  384,  58  C.  19  Am.  Bankr.  Rep.  502;   Beach  v.  Macon 

C.  A.  472,  10  Am.  Bankr.  Rep.  505.  Grocery  Co.,  120  Fed.  736.  57  C.  C.  A. 

=«o  In  re  Richardson.  192  Fed.  50,  27  150,  9  Am.  Bankr.  Rep.  762 ;  In  re  Bel- 
Am.  Bankr.  Rep.  590;  In  re  Younjr  (I).  lali.  116  Fed.  0'J.  8  Am.  Bankr.  Rep.  310: 
C.)  223  Fed.  659,  35  Am.  Bankr.  Rep.  200.  McAfee  v.  Arnold  4  Mnthls.  155  Ala.  561, 

«««  Armstrong  v.  Fernandez.  208  U.  S.  40  South.  N70. 
324.  2S  Sup.  Ct.  419,  52  L.   Ed.  514.  19  *"  In  re  Scnll.  7  Ben.  371,  10  N.  B.  R. 

Am.  Bankr.  Rep.  746;    Conway  v.  Gei-  165.  Fwl.  Cas.  No.  12,508;   In  re  MeKIb- 
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or  claims.**  But  it  has  been  ruled  that  an  amended  petition  cannot 
set  forth,  as  part  of  the  indebtedness  to  the  petitioning  creditor,  a  note 
indorsed  by  the  debtor  which  did  not  fall  due  until  after  the  original  peti- 
tion was  filed.*"  If  the  petition  is  invalid  by  reason  of  a  defect  in  the 
verification,  it  is  amendable,**8  and  so  of  a  clerical  error  in  the  jurat; 
it  may  be  cured  by  amendment.*41  And  so  a  petition  which  alleges  the 
insolvency  of  the  debtor  at  the  time  of  the  filing  of  the  petition  may  be 
changed  by  amendment  so  as  to  charge  insolvency  at  the  date  of  the  exe- 
cution of  the  alleged  preference.***  But  an  amended  petition,  executed 
as  such  by  a  creditor,  to  be  filed  in  proceedings  previously  instituted, 
cannot  thereafter  and  after  the  proceedings  have  been  dismissed  by  the 
court,  be  converted  into  an  original  petition  by  striking  out  the  word 
"amended,"  and  so  made  the  basis  of  a  new  and  independent  proceed- 
ing."* 

The  allegations  in  the  petition  concerning  the  commission  of  an 
act  of  bankruptcy  may  also  be  amended,  where  necessary,  either  in 
the  way  of  being  made  more  specific  or  in  being  made  to  conform  more 
closely  to  the  facts  as  developed.  Thus,  if  these  allegations  are  vague, 
general,  and  lacking  in  detail,  the  particulars  may  be  supplied  by  amend- 
ment.*** So  also,  if  the  petition  charges  the  commission  of  an  act  of 
bankruptcy  by  a  transfer  of  property  with  intent  to  hinder  or  defraud 
creditors,  but  it  is  developed  at  the  hearing  that  the  transfer  was  made 
in  satisfaction  of  an  existing  debt  or  for  a  consideration,  it  is  proper 
for  the  court  to  permit  an  amendment  charging  that  the  transfer  was 
made  with  intent  to  prefer  the  creditor  benefited  by  it.*"    As  to  the 


*<=  In  re  Pangborn.  188  Fed.  673,  ffll 
Am.  Bankr.  Rep.  40. 

'<'  Id  re  Hyde  &  Cloud  Mfg.  Co.,  103 
Fed.  617,  4  Am.  Bankr.  Rep.  (102. 

*»«  In  re  Cllffe,  04  Fed.  .154.  2  Am. 
Bnnkr.  Rep.  317;  In  re  Nelson,  08  Fed. 
76,  1  Am.  Bnnkr.  Rep.  63;  In  re  Irish 
<I>.  C.)  22S  Fed.  B7S,  36  Am.  Bankr.  Rep. 
185.  Though  ii  petition  In  Involuntary 
bankruptcy  against  a  corporation  did  not 
allege  any  net  of  bankruptcy,  yet  where 
tbe  corporation,  belnj;  In  fact  insolvent, 
afterwards  adopted  resolutions  admit- 
ting Its  insolvency  and  inability  to  pay 
lta  debts  and  its  willingness  to  be  ad- 
judged bankrupt,  it  was  held  that  a  new 
petition  could  thereupon  he  filed.  In  re 
D.  F.  Herlehy  Co.  <D.  C>  247  Fed.  560, 
41  Am.  Bankr.  Rep.  171. 

s"  Hark  v.  C.  M.  Allen  Co.,  146  Fed. 
665,  77  C.  C.  A.  01,  17  Am.  Bankr.  Rep. 
3;    In  re  Hark,  142  Fed.  270,  15  Am. 


ben,  12  N.  B.  R.  07.  Fed.  Caw.  No.  S.859; 
In  re  Blnlr,  17  N.  R.  R.  492.  Fed.  Cns. 
No.  1,481. 

"»  In  re  Wnlte,  135  Fed.  100,  14  Am. 
Bankr.  Rep.  241. 

«B  In  re  Morse,  17  Blatehf.  72,  Fed. 
Cas.  No.  9,851. 

n»In  re  Vas  (binder,  126  Fed.  417,  11 
Am.  Bankr.  Rep.  118;  Rabin  v.  Blake- 
MeFall  Co.,  223  Fed.  501, 139  C.  C.  A.  4ft. 
35  Am.  Bankr.  Rep.  170.  See  In  re  Frank, 
239  Fed.  709,  152  C.  C.  A.  543,  S8  Am. 
Bankr.  Rep.  674.  But  where  petitioning 
creditors  know  nothing  of  the  facts  aver- 
red and  did  not  take  oath'  before  a  no- 
tary public,  although  their  petition  hore 
bis  certificate.  It  was  held  that  it  could 
not  be  amended  by  subsequently  allowing 
them  to  verify  It.  In  re  Frank  (D.  0.)  234 
Fed.  666,  37  Am.  Bankr.  Rep.  10. 

*«  In  re  Rellah  fn.  C.)  116  Fed.  60,  8 
Am.  Bnnkr.  Rep.  310. 
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propriety  of  an  amendment  introducing  an  entirely  new  act  of  bank- 
ruptcy, not  referred  to  in  the  original  petition,  there  is  more  doubt.  But 
the  preponderance  of  authority  favors  the  view  that  such  an  amend- 
ment is  in  the  discretion  of  the  court,  and  its  allowance  is  not  improper, 
especially  where  the  testimony  at  the  trial  or  hearing  plainly  discloses 
the  commission  of  an  act  of  bankruptcy  additional  to  that  alleged  in 
the  petition,  and  particularly  if  the  proof  fails  as  to  the  act  originally 
charged,  so  that  the  proceeding  will  be  saved  and  the  ends  of  justice 
promoted  by  granting  the  amendment.**"  But  it  is  necessary  for  the 
petitioning  creditors,  in  order  to  obtain  this  privilege,  to  explain  or  ex- 
cuse their  omission  to  allege  the  new  act  of  bankruptcy  in  their  orig- 
inal petition.*47  This  rule,  however,  is  exceptional  and  entirely  con- 
trary to  the  general  rules  of  pleading,  which  require  that  the  cause  of 
action  shall  remain  unchanged,  however  great  a  latitude  in  the  way 
of  amendment  may  otherwise  be  allowed.  And  a  number  of  the  courts 
have  preferred  to  adhere  to  the  more  stringent  rule  that  a  new  or  en- 
tirely different  act  of  bankruptcy  cannot  be  introduced  into  the  petition 
by  an  amendment.*"  And  even  where  this  is  allowed,  it  seems  to  be 
conceded  that  it  is  wholly  improper  to  permit  an  amendment  of  this 
kind  where  the  new  act  of  bankruptcy  proposed  to  be  set  up  was  com- 
mitted more  than  four  months  before  the  application  for  leave  to  amend, 
so  that  it  could  not  be  made  the  basis  of  a  new  original  petition.*4* 


Bankr.  Rep.  460;  Id  re  Henderson,  D 
Fed.  196. 

**•  International  Bank  v.  .Sherman. 
101  U.  S.  403,  25  L.  Ed.  860;  Chicago 
Motor  Vehicle  Co.  v.  American  Oak 
Leather  Co.,  141  Fed.  518,  72  C.  C.  A. 
576, 15  Am.  Bankr.  Rep.  804 ;  In  re  Ham- 
rick,  175  Fed.  279,  23  Am.  Bankr.  Rep. 
721;  In  re  Nusbaum,  152  Fed.  835,  18 
Am.  Bankr.  Hop.  003;  In  re  Miller,  104 
Fed.  704.  5  Am.  Bankr.  Rep.  140 ;  In  re 
Lange,  07  Fed.  197,  3  Am.  Bankr.  Rep. 
231 ;  In  re  Mercur,  95  Fed.  634,  2  Am. 
Bankr.  Rep.  626;  In  re  Strait,  1  Nat 
Bankr.  News,  354;  In  re  Gallinger,  1 
Sawy.  224,  4  X.  B.  R.  729,  Fed.  Cas.  No. 
5,202;  Hardy  v.  Blnlnger,  4  N.  B.  R.  262, 
Fed.  Cas.  No.  6,057;  In  re  Forbes  <D. 
C.)  235  Fed.  316,  37  Am.  Bankr.  Rep.  511. 

"»  White  v.  Bradley  Timl>er  Co.,  116 
Fed.  768,  8  Am.  Bankr.  Rep.  671 ;  Wilder 
v.  Walts,  138  Fed.  426,  15  Am.  Bankr. 
Rep.  57. 

""In  re  Pure  .Milk  Co.,  154  Fed.  682, 
18  Am.  Bankr.  Hep.  73.1 ;  In  re  Harris, 
155  Fed.  210,  19  Am.  Banbr.  Rep.  204; 


In  re  Sears,  117  Fed.  204,  54  C.  C.  A.  832. 
8  Am.  Banbr.  Rep.  713;  Reed  v.  Crow- 
ley,  1  X.  B.  R.  516,  Fed.  Cas.  No.  11,644 ; 
In  re  Leonard,  4  N.  B.  R.  562,  Fed.  Cas. 
No.  8,255;  Stern  v.  Schonneld,  Fed.  Cas. 
No.  13377;  In  re  Brown  Commercial  Cor 
Co.,  227  Fed.  387,  142  C.  C.  A.  83,  36  Am. 
Bankr.  Rep.  45.  In  the  case  of  In  re 
Leonard,  supra,  It  was  said:  "Amend- 
ments in  legal  proceedings  always  pre- 
suppose something  to  amend — something 
In  the  record  concerning  that  distinct 
substantive  matter,  not  that  an  entirely 
new  cause  of  action  is  to  be  substituted 
for  the  previous  one.  Substitution  Is  not 
amendment."  And  see  In  re  McGraw 
(D.  CO  254  Fed.  442,  43  Am.  Bankr.  Rep. 
38. 

!«  In  re  HaH,  136  Fed.  78,  68  C.  C.  A. 
646,  13  Am.  Bankr.  Rep.  362 ;  Walker  v. 
Woodslde,  164  Fed.  680,  90  C.  C.  A.  644, 
21  Am.  Banbr.  Rep.  132;  In  re  Pure 
Milk  Co.,  154  Fed.  682,  18  Am.  Bankr. 
Rep.  735;  In  re  Perlhofter,  177  Fed.  299, 
25  Am.  Banbr.  Rep.  576 ;  In  re  Lewis 
Shoe  Co.  (D.  C.)  235  Fed.  1017,  38  Am. 
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§  164.  Limitation  of  Time  for  Filing  Petition.; — The  statute  pro- 
vides that  a  petition  in  involuntary  bankruptcy  may  be  filed  within  four 
months  after  the  commission  of  an  act  of  bankruptcy  by  the  debtor. 
It  cannot  be  maintained  on  alleged  acts  of  bankruptcy  occurring  more 
than  four  months  before  the  petition  is  filed."*  But  the  fact  that  the 
general  assignment  for  the  benefit  of  creditors,  which  is  alleged  as  the 
act  of  bankruptcy  in  the  petition,  was  made  in  England,  of  which  coun- 
try the  debtor  was  a  resident,  and  that  the  English  bankruptcy  law 
requires  action  to  be  taken  by  creditors  within  three  months  after  an  act 
of  bankruptcy,  does  not  in  any  way  deter  American  creditors  from 
maintaining  a  proceeding  in  bankruptcy  within  the  four  months  allow- 
ed by  our  own  law.*"  > 

Where  the  act  of  bankruptcy  alleged  consists  in  the  transfer  of 
property  in  fraud  of  creditors  or  for  the  purpose  of  giving  a  preference 
or  in  the  making  of  a  general  assignment,  then  the  time  does  not  expire 
until  four  months  after  the  recording  or  registering  of  the  transfer  or 
assignment,  if  such  recording  or  registering  is  required  or  permitted  by 
law ;  if  not,  from  the  date  when  the  beneficiary  takes  notorious,  exclu- 
sive, or  continuous  possession  of  the  property,  unless  the  petitioning 
creditors  have  received  actual  notice  of  such  transfer  or  assignment.*6* 
The  statute  is  not  retroactive,  and  a  conveyance  of  property  is  not  an 
act  of  bankruptcy  when  made  before  the  passage  of  the  law,  though  not 
recorded  until  after  that  time.  The  deed  is  operative  from  its  date, 
and  the  act  of  creditors  in  recording  it  cannot  be  taken  as  the  act  of 
the  grantor.*83  But  a  petition  in  involuntary  bankruptcy  could  be 
maintained  upon  an  act  of  bankruptcy  committed  before  November  1, 
1898,  the  earliest  day  on  which  such  a  petition,  under  the  present  stat- 
ute, could  be  filed,  provided  the  act  was  committed  after  July  1,  1898, 
the  date  when  the  law  took  effect.*"  In  determining  whether  a  trans- 
fer of  property  was  made  within  the  time  limited,  it  will  be  held  to 
have  taken  place  at  the  time  of  the  actual  execution  and  delivery  of  the 

Bankr.  Rep.  134.    But  compare  In  re  G.  tinning   creditors.     In   re  Havens,   255 

W.  Bartleson  Co.  (D.'c.)  253  Fed.  296,  Fed.  478, 166  C.  C.  A.  554,  42  Am.  Bankr. 

42  Am.  Bankr.  J  top.  1;    International  Rep.  734. 

Silver  Co.  r.  New  York  Jewelry  Co.,  233  **°  Trammell  v.  Yarbrougb,  254  Fed. 

Fed.  945, 147  C.  C.  A.  619,  37  Am.  Bankr.  685,  166  0.  0.  A.  183,  42  Am.  Bankr.  Rep. 

Rep.  91.    An  act  of  bankruptcy  commit-  727, 

ted  and  complete  more  than  four  months  ">  In  re  Berthoud  (D.  C.)  231  Fed.  529, 

prior  to  tbc  amendment  of  a  petition  In  36  Am.  Bankr.  Rep.  555. 

Involuntary  bankruptcy,  cannot  be  eharg-  3BS  Bankruptcy  Act  1808,  $  3b.     See 

ed  for  tbe  first  time  In  the  amendment.  Thornhill  v.  Link,  8  N.  B.  R.  521,  Fed. 

But  where  such  act  consists  of  a  con-  Con.  No.  13,993. 

cealment   of  property,    which   has  con-  *■*  In  re  Wynne,  Chase,  227,  4  N.  B. 

tinued,  the  four  months  period  will  not  R.  23,  Fed.  Cae.  No.  18,117. 

begin  to  run  until  discovery  by  the  petl-  *"  Leldigh  Carriage  Co,  v.  Stengel,  95 
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deed,  and  not  at  its  date.**5  And  where  an  insolvent  corporation  sold 
its  real  estate  and  used  the  proceeds  in  paying  some  of  its  creditors  to 
the  exclusion  of  others,  and  a  petition  in  bankruptcy  against  it,  alleging 
the  transaction  as  an  act  of  bankruptcy,  not  on  the  theory  of  its  being  a 
conveyance  of  property  with  intent  to  delay  and  defraud  creditors,  but 
on  the  ground  that  the  payments  out  of  the  price  received  were  a  trans- 
fer of  property  with  intent  to  prefer  certain  creditors,  was  filed  more 
than  four  months  after  such  payments  were  made,  though  within  four 
months  after  the  recording  of  the  deed,  it  was  held  that  the  petition 
was  too  late  and  must  be  dismissed.**8  It  will  be  observed  that  the 
four  months'  limitation  applies  to  the  filing  of  the  petition  as  the  com- 
mencement of  the  proceedings,  and  hence,  if  the  petition  is  filed  in  due 
time,  the  proceedings  will  not  be  vitiated  by  a  delay  in  the  issuance 
of  process  thereon.*87  And  moreover,  in  such  a  case,  it  is  not  material 
that  certain  creditors,  who  joined  in  the  petition  subsequent  to  its 
filing  and  before  an  adjudication  thereon,  and  who  are  to  be  reckoned  in 
making  up  the  requisite  number  of  creditors  and  amount  of  claims, 
did  not  enter  their  appearance,  for  the  purpose  of  such  joinder,  until 
more  than  four  months  after  the  act  of  bankruptcy.**8  The  period  of 
four  months  is  to  be  computed  by  excluding  the  day  on  which  the  act 
of  bankruptcy  was  committed  and  including  that  on  which  the  petition 
is  filed."* 

In  regard  to  the  provision  that  a  petition  may  be  filed  within  four 
months  after  the  beneficiary  in  a  preferential  conveyance  takes  "no- 
torious, exclusive,  or  continuous  possession  of  the  property,"  it  has  been 
held  that  the  word  "notorious"  does  not  mean  that  the  fact  of  his  taking 
possession  should  be  advertised  or  made  public  by  any  active  efforts 
on  the  part  of  those  concerned,  but  only  that  there  should  be  nothing 
secret  or  hidden  in  the  transaction :  the  change  of  possession  need  only 
be  such  that  creditors  could  have  discovered  it  by  proper  inquiry.*** 

As  to  acts  of  bankruptcy  other  than  the  transfer  of  property  and  the 
making  of  an  assignment,  the  limitation  is  simply  that  the  petition  must 
he  filed  within  four  months  after  the  commission  of  the  act  of  bank- 
ruptcy. Thus,  it  is  an  act  of  bankruptcy  if  an  insolvent  debtor  shall 
have  "suffered  or  permitted  any  creditor  to  obtain  a  preference  through 

Fed.  037,  37  C.  C.  A.  210.  '•  Am.  Bankr.  =»»  In  re  Romanow,  92  Fed.  510. 1  Am. 

Ren.  rtsrt,  Bnnkr.  Rep.  461. 

=  =  •"  In  re  Rooney,  0  X.  B.  R.  lC"t,  Vc6.  **•  In  re  Stevenson,  04  Fed.  110.  2  Am. 

Cus.  No.  12.0*12..  Bnnkr.  Ken.  f>0 ;    la  re  Dupree,  87  Feil. 

158  in  pp  Mingo  Valley  Creamery  Ass'u,       28. 
100  Fed.  2H2,  4  Am.  Bankr.  Rep.  07. 

-'"In  re  Lewis,  91  Fed.  032,  1  Am. 
Bankr.  Rep.  4.'>». 


v  Google 


S81  PETITION    AND   ADH-DICATION  §    165 

legal  proceedings,  and  not  having  at  least  five  days  before  a  sale  or 
final  disposition  of  any  property  affected  by  such  preference  vacated  or 
discharged  such  preference,"  and  it  is  held  that  a  petition  in  involun- 
tary bankruptcy  may  be  filed,  when  the  preference  alleged  was  obtained 
by  an  attachment  of  the  defendant's  property  and  a  sale  thereunder, 
within  four  months  after  the  seizure  and  sale  of  the  property,  though 
it  be  more  than  four  months  after  the  attachment  was  made.*"1  But 
where  the  act  alleged  is  rather  a  "concealment"  of  property  than  a  trans- 
fer of  it,  the  opinion  has  been  expressed  that  this  is  a  continuing  act, 
and  the  time  begins  to  run  from  its  discovery  by  the  creditors. tM  As  to 
the  appointment  of  a  receiver  as  cause  for  an  adjudication  of  bankrupt- 
cy, it  may  be  said  that  a  receiver  is  "put  in  charge"  of  the  property  of 
a  defendant  when  the  decree  appointing  him  is  entered,  and  the  four 
months'  limitation  begins  to  run  from  the  date  of  the  decree,  rather 
than  from  the  time  when  the  receiver  qualifies  or  takes  actual  posses- 
sion of  the  property  *•*  It  is  further  necessary  to  remark  that  both  the 
original  and  the  duplicate  petition  required  by  the  statute  must  be 
filed  within  the  four  months;  it  is  not  enough  to  file  the  original,  and 
then,  after  the  four  months,  the  duplicate.*** 

As  stated  in  a  preceding  section,  the  four  months'  limitation  does 
not  apply  to  an  amendment  of  the  petition ;  that  is,  if  the  original  pe- 
tition was  filed  in  due  time,  it  is  no  objection  to  an  amendment  that  it 
is  allowed  more  than  four  months  after  the  act  of  bankruptcy  charged, 
provided  it  does  not  introduce  a  wholly  new  act  of  .bankruptcy.*** 

§  165.  Filing  and  Presenting  Petition. — Proceedings  in  involun- 
tary bankruptcy  are  commenced  by  the  filing  of  the  petition,  and  take 
date  from  that  time,  not  from  the  issuance  of  process  or  its  service  on 
the  defendant.***  And  the  filing  of  a  bankruptcy  petition  is,  in  effect, 
a  caveat,  and,  the  proceedings  being  in  rem,  gives  notice  to  the  whole 
world.*"  It  is  not  necessary  that  the  petition  should  be  filed  or  pre- 
sented to  the  court  simultaneously  with  its  execution  or  verification; 
the  fact  that  the  petition  was  attested  a  number  of  days  before  being 

i«"  Parmenter  Mfg.  Co.  v.  Stoever  (C.  z»s  Supra,  5  163.    Ami  see  In  re  11.  L. 

C.  A.)  97  Fed.  830,  3  Am.  Bnnkr.  Bep.  Badke  Co..  IDS  Fed.  736,  27  Am.  Bankr. 

220:    Id  re  Kiubaum,  152  Fed.  835,  18  Hep.  950. 

Am.  Bankr.  Rep.  50S.  =««  In  re  Appel,  103  Fed.  931,  4  Am. 

mi  Citizens'  Batik  v.  W.  C.  De  Pauw  Bankr.  Bep.  722;    In  re  Lnwfai,  91   Fed. 

Co.,  103  Fed.  920.  45  0.  0.  A.  130.  5  Am.  032,  1  Am.  Bankr.  Bep.  458;    First  Nat. 

Bankr.  Itep.  345.  Bank  v.  Mawtermin.  29  Okl.  70,  110  Pac. 

:»a  In  re  Perry  Aldrlcli  Co.,  105  Fed.  102. 

249,  21  Am.  Bankr.  Bep.  244.  ;o'  Hamilton  v.  Smith.  36  Mont.  1,  92 

"*  In  re  Stevenson, 94  Fed.  110.  2  Am.  Pac.  32,  122  Am.  St.   Ben.  330;    In  re 

Bankr.  Hep.  06 ;    In  re  Dupree.  07  Fed.  Sehow  (D.  C.)  213  Fed.  514. 
28. 
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filed,  affords  no  obstacle  to  its  prosecution.**  All  petitions  are  in- 
tended by  the  statute  to  be  filed  with  the  clerk  of  the  court  in  which 
the  proceeding  is  to  be  taken,  and  it  is  bad  practice  to  send  them  di- 
rectly to  the  judge  or  to  present  them  to  a  referee.**8  A  petition  in 
bankruptcy  is  to  be  deemed  ''filed,"  within  the  meaning  of  the  law,  when 
it  is  delivered  personally  to  the  clerk  of  the  court  of  bankruptcy  and 
received  by  him  for  the  purpose  of  being  placed  on  file,  although  not 
at  his  office  or  during  office  hours,*"  and  the  time  of  filing  does  not  date 
from  the  time  when  the  clerk  presents  it  to  the  judge  for  his  action  as 
to  issuing  an  order  to  show  cause."1  Where  a  voluntary  partnership 
petition  in  bankruptcy  was  signed,  verified,  and  presented  by  all  the 
members  of  the  firm,  and  was  accompanied  by  schedules  of  the  firm's 
assets  and  debts,  but  not  by  any  individual  schedules,  and  no  adjudi- 
cation was  made  thereon,  but  subsequently  the  petition  was  in  part 
withdrawn,  and  a  new  petition  was  filed,  with  parts  of  the  old  petition 
pasted  thereon,  and  individual  schedules  of  all  the  partners  added  by 
way  'of  amendment,  and  thereupon  an  adjudication  was  made,  it  was 
held  that  the  petition  was  "filed"  on  the  later  date  and  not  the  earlier.*™ 

The  General  Orders  (No.  2)  require  the  clerk  to  indorse  on  each  paper 
filed  with  him  the  day  and  hour  of  filing;  and  when  this  indorsement  is 
made  it  is  evidence  of  the  facts  stated  and  is1  for  every  legal  purpose 
a  certificate.*7*  In  fact,  the  record  of  the  bankruptcy  court  showing 
that  a  petition  was  filed  at  a  particular  time  is  conclusive  and  cannot  be 
contradicted  by  parol  testimony,*'*  although  if  the  recital  as  to  the  date 
of  filing  is  actually  incorrect,  it  may  be  made  right  by  an  order  entered 
nunc  pro  tunc.*16 

The  statute  also  provides  (section  59c)  that  "petitions  shall  be  filed 
in  duplicate,  one  copy  for  the  clerk  and  one  for  service  on  the  bankrupt." 
This  is  imperative.  But  it  applies  only  to  involuntary  proceedings,  as 
is  shown  by  the  connection  in  which  the  clause  is  found,  and  by  the 
further  consideration  that,  in  a  case  of  voluntary  bankruptcy,  it  would 
be  wholly  unnecessary  for  the  bankrupt  to  duplicate  his  petition,  since 

>«•  In  re  Abrahams,  G  Law  Rep.  328,  "°  In  re  Von  Boreke,  94  Fed.  302.    See 

Fed.  Cos.  No.  20.  Pranks  v.  Houston,  9  Kan.  406. 

="»  In  re  Sykes,  106  Fed.  669,  6  Am.  ">  In  re  Bear,  5  Fed.  53. 

Bankr.  Rep.  264.    Relationship  between  "i  in  re  Washburn,  99  Fed.  84,  3  Am. 

the  bankrupt  and  the  deputy  clerk  of  the  Bankr.  Rep.  585. 

court  in  whose  office  the  petition  was  "*  In  re  Dean,  1  N.  B.  R.  249,  Fed. 

filed  will  be  cause  for  transferring  the  Cas.  No.  3,009. 

cause  to  another  seat  of  the  court  In  the  ***  Alabama  &  C.  R.  Co.  v.  Jones,  7 

same  district  and  division,  and  ordering  N.  B.  R.  145,  Fed.  Cas.  No.  127. 

the  record  to  be  filed  and  docketed  in  the  «•  Alabama  &  C.  R.  Co.  v.  Jones,  7 

office  of  the  clerk  of  the  court  at  the  N.  B,  R.  145,  Fed  Cas..  No.  127. 
latter  place.    Bray  v.  Cobb,  91  Fed.  102, 
1  Am.  Bankr.  Rep.  153. 
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no  provision  is  made  for  its  service  on  any  one.  But  in  cases  where  this 
requirement  applies,  it  is  held  to  mean  that  there  shall  be  one  petition 
in  the  form  of  two  duplicate  originals,  each  verified  as  prescribed,  and 
both  filed  at  the  same  time,*7'  not  merely  one  formal  and  verified  peti- 
tion and  an  unsworn  copy  of  it.  And  the  omission  of  the  petitioning 
creditors  to  file  both  duplicates  of  the  petition  within  the  time  limited  by 
the  statute  is  not  cured  by  the  appearance  of  the  alleged  bankrupt  for 
the  purpose  of  moving  to  dismiss  the  petition.'"  And  although  the 
court  has  broad  and  liberal  powers  in  the  way  of  permitting  amendments, 
it  should  not  undertake  practically  to  repeal  the  legislative  declaration 
that  petitions  must  be  filed  in  duplicate  within  the  four  months  speci- 
fied."8 

When  a  petition  in  bankruptcy  is  offered  to  the  clerk  for  filing,  he 
must  collect  fees  for  himself  ($10),  for  the  referee  ($10),  and  for  the  trus- 
tee ($5),  except  in  the  case  of  a  voluntary  petition  which  is  accompanied 
by  an  affidavit  stating  that  the  petitioner  has  not  the  money  to  pay 
such  fees  and  cannot  obtain  it.*"  This  statutory  affidavit  is  prima  facie 
evidence  of  the  inability  of  the  petitioner  to  make  the  required  deposit 
of  fees,  and  if,  upon  examination  as  to  his  available  means,  proper  in- 
quiries being  fairly  answered,  it  appears  that  there  was  no  money  or 
property  held  by  the  petitioner  at  the  institution  of  the  proceedings,  or 
obtainable  through  his  individual  earnings  or  efforts,  the  exemption  from 
making  such  deposit  must  be  allowed  and  the  case  proceed.*** 

§  166.  Service  of  Process. — In  cases  where  personal  service  is  practi- 
cable, the  provision  of  the  statute  is  that,  "upon  the  filing  of  a  petition  for 
involuntary  bankruptcy,  service  thereof,  with  a  writ  of  subpoena,  shall  be 
made  upon  the  person  therein  named  as  defendant  in  the  same  manner 
that  service  of  such  process  is  now  had  upon  the  commencement  of  a  suit 
in  equity  in  the  courts  of  the  United  States  except  that  it  shall  be  returna- 
ble within  fifteen  days,  unless  the  judge  shall  for  cause  fix  a  longer 
time."  M1    The  equity  rules  provide  that  "the  process  of  subpoena  shall 

a'«  In  re  Stevenson,  94  Fed.  110,  2  Am.  «»  In  re  Stevenson,  94  Fed.  110,  2  Am. 

Bankr.  Rep.  66;    In  re  Dupree,  9  Fed.  Bankr.  Rep.  CC. 

28.    But  see  Millan  v.  Exchange  Bank,  "»  Bankruptcy  Act  1S98,  H  40,  48,  51. 

183  Fed.  753,  106  C.  C.  A.  327,  24  Am.  52. 

Bankr.  Rep.  889,  where  a  copy  of  the  seo  In  re  Levy,  101  Fed.  247. 

petition  made  and  certified  by  the  clerk  1B1  Bankruptcy     Act     1S98,     5     18a. 

of  the  court  and  delivered  to  the  marshal  Though  a  subpoena  issued  September  27, 

with  the  summons,  was  held  to  satisfy  requiring  the  alleged  bankrupt  to  appear 

the  requirement  of  the  statute  us  to  the  on  October  12,  with  a  memorandum  stat- 

ffllng  of  the  petition  In  duplicate.  ing  that  the  petition  wonld  be  token  as 

*"  In  re  Stevenson,  94  Fed.  110,  2  Am.  confessed  unless  the  answer  was  filed  be- 

Banfer.   Rep.   66.     But  compare   In   re  fore  the  return  day,  was  irregular,  in 

Plymouth  Cordage  Co.,  135  Fed.   1000,  that  the  bankrupt  sbould  have  5  days 

68  0.  C.  A.  434,  13  Am.  Bankr.  Rep.  665.  after  the  return  day  In  which  to  answer. 
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constitute  the  proper  mesne  process  in  all  suits  in  equity,  in  the  first  in- 
stance, to  require  the  defendant  to  appear  and  answer  the  exigency  of  the 
bill."  ,M  As  to  the  form  and  sanction  of  the  writ,  it  is  provided  that  "all 
writs  and  process  issuing  from  the  courts  of  the  United  States  shall  be  un- 
der the  seal  of  the  court  from  which  they  issue,  and  shall  be  signed  by  the 
clerk  thereof.  Those  issuing  from  a  district  court  shall  bear  teste  of  the 
judge,  or,  when  that  office  is  vacant,  of  the  clerk  thereof."*"  This  is 
supplemented  by  the  third  general  order  in  bankruptcy,  which  provides 
that  "all  process,  summons,  and  subpoenas  shall  issue  out  of  the  court, 
under  the  seal  thereof,  and  be  tested  by  the  clerk;  and  blanks,  with 
the  signature  of  the  clerk  and  seal  of  the  court,  may,  upon  application, 
be  furnished  to  the  referees."  It  is  not  probable,  however,  that  the 
last  clause  was  intended  to  apply  to  the  original  process  for  compelling 
the  appearance  and  answer  of  the  respondent,  as  no  provision  is  made  by 
the  statute  for  the  filing  of  the  petition  with  a  referee,  nor  is  that  officer 
vested  with  any  jurisdiction  of  a  bankruptcy  case  until  it  has  been 
properly  referred  to  him. 

Service  of  the  process  is  to  be  made  by  the  marshal  or  a  deputy, 
except  where  that  officer  is  a  party  to  the  cause,  in  which  case  it  is  to  be 
executed  by  a  disinterested  third  person  specially  appointed  by  the 
court  for  that  purpose."4  If  service  is  not  effected  before  the  return 
day,  the  petitioning  creditors  are  entitled  to  alias  and  successive  sub- 
poenas until  due  service  is  had.**1  And  if  the  process  is  found  to  be 
irregular  or  defective  in  any  way,  the  court  may  allow  it  to  be  amend- 
ed.*8* As  to  the  mode  of  service,  the  equity  rules  provide  that  "the 
service  of  all  subpoenas  shall  be  by  delivery  of  a  copy  thereof  by  the 
officer  serving  the  same  to  the  defendant  personally,  or  by  leaving  a  copy 
thereof  at  the  dwelling-house  or  usual  place  of  abode  of  each  defendant. 
with  some  adult  person  who  is  a  member  or  resident  in  the  family."  *87 
There  is  nothing  to  prevent  service  on  the  alleged  bankrupt  wherever 
he  may  be  found,  though  it  is  outside  the  district.***  If  the  defendant  is 
a  partnership,  service  on  one  member  of  the  firm  will  give  jurisdiction 

yet  the  irregularity  will  not  he  firound  "*  Equity    Rule   No.  14:  Gteason    v. 

for  an  avoidanrt-  of  the  subpoaia,  where  Smith,  Perkins  ft  Co..  145  Fed.  886,  76 

it  was  served  10  days  before  the  return  0.  C.  A.  427,  16  Am.  Itnnkr.  Bep.  602. 

day  and  the  bankrupt  had  more  than  5  "»  Rev.  Stat.  I".  S.  J  048. 

days  before  the  return  day  In  which  to  «'  Equity  Rule  No.  13, 

answer.     Stewart     Petroleum     Co.     v.  *»*Stunrt  v.  Him's.  S3  Iowa,  80,  6  N. 

Bonrdman  (C.  C.  A.)  264  Fed.  S26,  45  Am.  R.  R.  416:  Hills  v.  F.  D.  McKlimiss  Co., 

Bnnkr,  Rep.  573.  188  Fed.  1012,  26  Am.  Rankr.  Rep.  320. 

=*=  Equity  Rule  No.  f.  Rut  see  In  re  Anpel,  103  Fed.  931,  4  Am. 

=  *»  Rev.  Stat,  t".  8.  J  nil.  Bunkr.  Rep.  722, 

!"*  Equity  Rule  No.  15;  Rev.  Stat.  U, 
S.  |  022. 
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of  the  firm  and  its  property. m  And  ia  the  case  of  a  corporation,  service 
is  good  if  made  on  any  of  its  principal  officers,*9*  as,  the  cashier  of  a 
banking  company,*91  or,  in  the  case  of  a  foreign  corporation,  that  officer 
of  the  state  who  has  been  appointed  its  attorney  to  receive  service  of 
process  within  the  state.***  But  if  the  corporation  has  been  dissolved 
by  decree  of  a  state  court,  and  a  receiver  appointed  to  wind  up  its  af- 
fairs, service  may  be  made  by  publication,  as  this  is  a  case  where  the 
defendant  cannot  be  found.m  While  a  defendant  may  ordinarily  waive 
service  of  process,  this  cannot  be  done  in  a  bankruptcy  proceeding,  or 
at  least  it  will  not  justify  an  adjudication  before  the  return  day  of  the 
'  writ,  because  creditors  have  the  right  to  intervene  and  plead  to  the  peti- 
tion, and  they  must  be  allowed  the  full  statutory  time  for  that  pur- 
pose.89* 

If  the  defendant  is  temporarily  absent  from  the  district,  but  has  his 
dwelling-house  or  usual  place  of  abode  therein,  the  service  may  be 
made  by  leaving  a  copy  there  with  some  adult  member  of  the  family, 
as  authorized  by  the  equity  rules,  this  being  a  personal  service  within 
the  meaning  of  the  bankruptcy  act.*98  And  in  one  case,  the  validity  of 
service  was  sustained  where  it  had  been  effected  by  leaving  the  sub- 
pcena  and  a  copy  of  the  petition  with  the  clerk  of  a  hotel  of  which  the 
bankrupt  was  the  proprietor  and  where  he  usually  resided,  although,  at 
the  time,  he  was  absent  in  another  town  in  the  last  stage  of  a  fatal  ill- 
ness.*** It  may  be  added  that  the  equity  rule  does  not  require  the 
copy  of  the  process  to  be  left  with  a  person  within  the  dwelling-house, 
hut  is  satisfied  by  a  service  at  the  door,  outside  the  house.*91 

If  personal  service  cannot  be  had,  "then  notice  shall  be  given  by 
publication  in  the  same  manner  and  for  the  same  time  as  provided  by 
law  for  notice  by  publication  in  suits  to  enforcea  legal  or  equitable  lien 
in  courts  of  the  United  States,  except  that,  unless  the  judge  shall  other- 

«»  Bail  v.  Hartman,  9  Ariz.  321,  83  Fed.  54,  150  O.  C.  A.  250.  38  Am.  Bankr. 

Pac.  358.  Rep.  454. 

mo  In    re  California  Pac.   R.    Co.,  3         *»i  Piatt  v.  Archer,  9  Blatchf.  069,  6 

Sawy.   240,  11   N.   B.   E.   183,  Fed.  Cns.  N.  B.  R.  465.  Fed.  Cob.  No.  11,213. 
No,   2,315.  r  Where  service  of  the  sub-         «*  In  re  Magid-IIope  Silt  Mfg.  Co., 

pen  a    and  a  copy  of  tbe  petition    was  110  Fed.  352,  6  Am.  Bankr.  Rep.  610. 
made  on  one  who  was  a  director  and  a  -"■<  In  re  Washington  Marine  Ins.  Co., 

stockholder  of  the  corporation  defend-  2  Ben.  292.  2  N.  B.  R.  648.  Fed.  Cas.  No. 

ant,  under  tbe  mistaken  belief  that  he  17,246. 

was  lt»  president,  but  In  fact  be  handed  am  In  re  L.  Humbert  Co.,  100  Fed.  439, 

over  tbe  papers  to  the  real  president  of  4  Am.  Bankr.  Rep.  76. 
the    corporation.  It  was  held  that  the         »»»  In  re  Norton,  148  Fed.  301,  17  Am. 

service    was  sufficient  to  warrant    tbe  Bankr.  Rep.  504. 

court  In  assuming  jurisdiction  and  ad-         ?»<  In  re  Risteen,  122  Fed.  732,  10  Am. 

Judging     the  corporation     a  bankrupt.  Bankr.  Rep.  494/ 
Lamar-Wells  Co.  v.  Hamilton  Co.,  237         s»i  Pha?nix  Ins.  Co.  v.  Wnlf,  1  Fed. 


775. 
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wise  direct,  the  order  shall  be  published  not  more  than  once  a  week  for 
two  consecutive  weeks,  and  the  return  day  shall  be  ten  days  after  the 
last  publication,  unless  the  judge  shall  for  cause  fix  a  longer  time."1** 
The  statute  here  referred  to,  authorizing  substituted  service  in  suits  to 
enforce  liens,  provides  that  "it  shall  be  lawful  for  the  court  to  make  an 
order  directing  such  absent  defendant  or  defendants  to  appear,  plead, 
answer,  or  demur,  by  a  day  certain  to  be  designated,  which  order  shall 
be  served  on  such  absent  defendant  or  defendants,  if  practicable,  wher- 
ever found,  and  also  upon  a  person  or  persons  in  possession  or  charge  of 
said  property,  if  any  there  be,  or  where  such-  personal  service  upon  such 
absent  defendant  or  defendants  is  not  practicable,  such  order  shall  be 
published  in  such  manner  as  the  court  may  direct,  not  less  than  once  a 
week  for  six  consecutive  weeks."  m  As  applied  to  proceedings  in  bank- 
ruptcy against  an  absconding  debtor,  it  is  held  that  this  requires  the 
publication  of  an  order  designating  a  day  on  which  the  bankrupt  is 
required  to  appear  and  answer,  demur,  or  plead;  an<f  where  the  order 
for  publication  did  not  designate  a  time  for  appearance,  and  publication 
was  made  of  the  citation  issued  by  the  clerk  directing  the  marshal  to 
summon  the  bankrupt,  instead  of  the  order  for  publication,  it  was  held 
that,  this  conferred  no  jurisdiction  on  the  court  to  make  an  adjudica- 
tion.*00 The  manner  of  publication  is  apparently  left  entirely  in  the 
discretion  of  the  judge,  though  there  is  another  provision  of  the  bank- 
ruptcy act  (section  28)  which  requires  the  courts  of  bankruptcy  to  des- 
ignate the  newspapers  in  which  the  notices  and  orders  in  bankruptcy 
proceedings  shall  be  published. 

If  the  defendant  in  such  proceedings  desires  to  raise  the  objection 
that  the  court  has  no  jurisdiction  because  the  writ  was  improperly  serv- 
ed, he  may  do  so  by  motion  or  by  defense  at  the  trial,  but  not  by  de- 
murrer.*01 But  a  general  appearance  will  waive  alt  irregularities  in  the 
service  of  process  and  confer  jurisdiction  of  the  defendant's  person.*0* 
And  where  there  are  several  defendants,  as  in  the  case  of  a  partnership, 
one  who  was  not  served  may  appear  by  attorney.-''0*    An  omission  in  the 


*»>  Bankruptcy  Act  1898,  |  18,  as  sary  that  personal  service,  other  than  by 
amended  by  Act  Cong:.  Feb.  6,  1903,  32  publication,  Should  be  made  on  a  re- 
Slat.  797.  reiver    appointed   by  a   state  court  In 

"»Act  Cong.  March  3,  1875,  g  8,  18  eharge  of  certain  of  the  bankrupt's  prop- 

Stat.  472,  V.  S.  Corap.  Stat.  1901,  p.  513,  erty. 

now  constituting  <J  57  of  the  Federal  Ju-  a01  In  re  Seaboard  Fire  Underwriters, 

tlldal  Code  of  1911.  137  Fed.  987.  13  Am.  Bankr.  Rep.  722. 

s«»  Sidney  I-  Bauman  Diamond  Co.  v.  aos  In  re  VIrleh,  3  Ben.  355,  3  N.  B.  B. 

Hart,  192  Fed.  498,  27  Am.  Bankr.  Rep.  13.1,  Fed.  (*as.  No.  14,327. 

(132.    In  the  same  ease  It  wow  held  that,  aoa  in  re  Weyhausen,  1  Ben.  307,  Fed. 

In  case  of  service  by  publication  on  an  Cas.  No.  17,474. 
nbscondlng  bankrupt,  it  was  not  ueces- 


.Google 


387  PETITION    AND    ADJUDICATION  §    167 

printed  copy  of  an  order  for  publication  of  the  subpoena  in  involuntary 
bankruptcy  proceedings  against  a  partnership  and  the  members  there- 
of, who  resided  without  the  district,  will  not  be  ground  for  setting  aside 
the  adjudication  if  the  omission  did  not  render  the  order  unintelligible.10* 

§  167.  Notice  to  Creditors. — In  the  case  where  the  petition  is  filed 
by  one  or  two  creditors  only,  and  the  bankrupt  alleges  in  his  answer 
the  existence  of  more  than  twelve  creditors,  he  is  required  also  to  file  a 
sworn  list  of  all  his  creditors,  with  their  addresses,  and  thereupon  the 
court  shall  cause  such  creditors  to  be  notified  of  the  proceeding  and 
give  them  an  opportunity  to  be  heard.  Where  this  is  done,  the  mode 
of  service  of  notice  on  such  creditors  is  immaterial,  if  the  creditors 
named  in  the  list  are  actually  notified  in  time  to  intervene  if  they  de- 
sire. It  is  left  in  the  discretion  of  the  court  to  decide  whether  notice 
shall  be  served  personally  or  by  mail,  and  by  whom  the  service  shall 
be  made.8*9  But  this  is  the  only  provision  in  the  statute  for  notice  to 
creditors  of  the  institution  of  the  proceedings.  In  all  other  cases,  no 
such  notice  is  necessary,  the  filing  of  the  proper  petition  by  proper  par- 
ties in  the  proper  court  conferring  jurisdiction  and  in  itself  operating 
as  a  lis  pendens  and  as  notice  to  all  who  may  be  concerned.*0*  And  al- 
though a  creditor  has  had  no  notice  of  the  petition,  this  will  not  entitle 
him  to  impeach  the  decree  of  adjudication,  where  the  records  show  a 
regular  proceeding.  The  fact  that  his  name  did  not  appear  on  the  list 
of  creditors  and  that  he  was  not  notified  of  the  proceeding  would  not 
affect  the  jurisdiction  of  the  court  to  proceed  to  an  adjudication,  nor 
will  it  affect  the  trustee's  right  to  maintain  an  action  against  him  to  re- 
cover a  preference  or  to  set  aside  a  fraudulent  conveyance.3" 


•o*  Hunter,    Walton    &  Co.  v.  J.    O.  tervenlng  creditors  are  not  entitled  to 

Cherry  Co.,  247  Fed.  458,  150  C.  C.  A.  notice  of  a  continued  hearing  before  the 

512,  40  Am.  Bflnkr.  Ecu-  732.  master    on    the    question    whether    the 

«>■  In  re  Tribelhorn,  137  Fed.  3,  60  C.  elatms  of  the  original  petit  loners  were 
C.  A.  601,  14  Am.  Bankr.  Rep.  401.  No-  nufficlent  in  nmount.  In  re  Smith  (D. 
Hoe  of  bankruptcy  proceedings,  given  to  C.)  232  Fed.  284,  3G  Am.  Bankr.  Rep.  697. 
the  owner  of  an  interest  in  a  Judgment  An  Indorser  of  a  note,  who  had  become 
against  the  bankrupt,  is  not  notice  to  the  the  equitable  owner  of  a  judgment 
other  co-owner.  Strickland  v.  Capital  against  himself  and  the  maker,  by  pay- 
City  Mills.  74  S.  C.  10,  54  S.  E.  220,  7  L.  Ing  the  Judgment.  Is  not  entitled  to  no- 
R.  A.  (N.  8.)  420.  tice    of  the  bank  nip  toy    of  the   maker, 

*<••  In  re  Billing.  145  Fed.  905,  17  Am.  where  the  maker  is  not  shown  to  have 

Bankr.  Rep.  80.    And  see  International  had  notice  of  the  equitable  assignment, 

Bank  v.  Sherman.  100  V.  S.  406.  25  L.  and  In  such  case  notice  to  the  judgment 

Ed.  866;  Mueller  v.  Nugent,  184  U.  S.  creditor  Is   sufficient.    Moreno*  v.  I,an- 

14.  22  Sup.  Ct.  269,  46  1a  Ed.  405,  7  Am.  dry.  70  X.  II.  305.  108  Atl.  855,  9  A.  h. 

Bankr.  Hep.  224 :  Wiley  v.  I'avey.  61  Ind.  R.  123. 

457,  28  Am.  Rep.  677:  Copparfl  v.  Oard-  sot  Rnl>erts  v.  IVrnald,  72  N.  H.  108, 

iier  (Tex.  Civ.  App.)  100  S.  W.  650.     In-  55  Atl.  042, 
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§  168.  Parties. — Strictly  speaking,  the  only  parties  to  a  proceed- 
ing in  involuntary  bankruptcy,  before  the  adjudication,  are  the  peti- 
tioning creditor  or  creditors  and  the  alleged  bankrupt,  although  other 
creditors  have  the  privilege  of  intervening  for  the  purpose  of  either  sus- 
taining or  opposing  the  petition.  Persons  having  a  lien  on  property  of 
the  bankrupt  passing  to  his  trustee  are  not  parties  to  the  bankruptcy 
proceeding,  unless  they  come  into  the  bankruptcy  court  to  enforce 
their  rights.80*  So,  the  appearance  of  a  nonresident  as  a  witness  in  the 
bankruptcy  proceeding,  in  obedience  to  a  subpoena,  does  not  make  him 
a  party  to  the  proceeding.30"  Where  it  is  necessary  to  reform  a  con- 
tract in  order  to  sustain  a  petition  in  bankruptcy  against  a  corporation, 
the  corporation  should  be  made  a  party  to  the  proceeding,  notwith- 
standing its  default  as  to  the  petition,  which  did  not  ask  such  reforma- 
tion, or  the  assent  of  its  board  of  directors  to  the  bankruptcy.8" 

Where  the  act  of  bankruptcy  alleged  is  the  making  of  a  general  as- 
signment for  the  benefit  of  creditors,  it  is  perhaps  not  improper  to  join 
the  assignee  as  a  defendant  in  the  bankruptcy  proceeding,  but  his  rights 
and  interests  cannot  be  adjudicated  at  this  stage  of  the  cause,  and  where 
the  petition  sets  up  no  cause  of  action  against  him  nor  prays  any  spe- 
cial relief  as  to  him,  the  mere  fact  of  his  being  included  does  not  make 
him  continuously  subject  to  the  orders  of  the  court  without  other  pro- 
cess.8" Where  the  alleged  bankrupt  in  involuntary  proceedings  dies 
after  the  filing  of  the  petition,  but  before  service  of  process,  the  pro- 
ceeding does  not  abate,  but  his  heirs  and  personal  representatives  should 
be  brought  in  and  made  parties  to  the  proceeding  before  any  adjudica- 
tion.SJ2  Similarly,  when  the  alleged  bankrupt  is  insane,  the  court  of 
bankruptcy  has  authority  to  appoint  a  guardian  ad  litem  to  defend 
against  the  petition,  if  he  has  no  regular  guardian  or  committee.  If  he 
has,  then  such  guardian  or  committee  must  be  brought  in  by  process,  as 
well  as  the  lunatic,  and  may  thereupon  be  appointed  guardian  ad  litem 
for  him.8" 

§  169.  Same;  Intervention  and  Substitution  of  Parties. — The  stat- 
ute provides  (section  59f)  that  "creditors  other  than  original  petitioners 
may  at  any  time  enter  their  appearance  and  join  in  the  petition."    This 

"«  In  re  Reading  Hat  Mfg.  Go.  (D.  0.)  *'*  Shute  v.  Patterson,  147  Fed.  609, 

224  Fed.  78G,  34  Am.  Bonkr.  Rep.  384.  78  C.  C.  A.  75,  17  Am.  Bankr.  Rep.  89. 

*«  In  re  Geller  (D.  0.)  216  Fed.  558.  In  such  a  case,  a  recital  In  the  subpoenas 

'"In  re  Imperial  Corp.  (D.  O.)  133  issued  to  the  heirs,  that  the  purpose  of 

Fed.  73.  the  proceedings  is  to  have  them  adjudged 

3n  Louisville  Trust  Co.  v.  Comlngor,  bankrupts,  Is  erroneous.    Idem. 

184  U.  S.  18,  22  Sup.  Ct.  203,  40  L.  Ed.  >«  In  re  Burba,  107  Fed.  074,  6  Am. 

413,  7  Am.  Baukr.  Rep.  421.  Bankr.  Rep.  843. 
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is  a  privilege  of  which  any  creditors  having  provable  claims  may  avail 
themselves.*"  But  it  is  first  necessary  that  the  petition  should  be  suffi- 
cient on  its  face  to  give  jurisdiction.  If  it  does  not  show  that  the  requi- 
site amount  of  debts  is  represented,  it  cannot  be  amended  by  the  join- 
der of  other  creditors  having  sufficient  claims.31'  But  if  there  is  no 
want  of  jurisdiction  apparent  on  the  face  of  the  petition,  but  it  tran- 
spires before  adjudication  that  there  is  a  deficiency  in  the  amount  of 
debts  represented,  then  other  creditors  who  have  entered  their  appear- 
ance and  joined  in  the  petition  may  be  reckoned  in  making  up  the  stat- 
utory quorum.*1'  So,  if  the  first  petitioner  is  disqualified  by  failing  to 
show  that  he  is  a  creditor,  another,  who  has  joined  in  the  petition  after 
filing,  will  be  substituted  for  him,  and  all  rights  of  amendment  of  the 
first  petitioner  will  inure  to  the  second.'"  To  establish  a  right  to  in- 
tervene, it  is  not  necessary  that  the  party  should  have  proved  his  debt 
in  the  ordinary  form,  provided  he  can  satisfy  the  court  that  he  is  in  fact 
a  creditor,818  and  the  fact  that  his  petition  of  intervention  is  defective 
in  matter  of  form  in  setting  out  his  claim  is  immaterial,  where  the  de- 
ficiency is  supplied  by  proof  on  the  hearing.*1'  But  he  must  be  a  gen- 
uine creditor  having  a  real  and  provable  claim.*** 

This  right  of  additional  creditors  to  come  in  and  press  the  petition, 
being  secured  to  them  by  law,  cannot  be  defeated  by  any  settlement  or 
arrangement  by  which  the  original  petitioners  obtain  satisfaction  and 
seek  to  withdraw  the  petition  or  drop  the  proceedings,*81  nor  by  their 
failure  to  appear  or  their  omission  or  neglect  to  prosecute  the  proceed- 
ing to  an  adjudication.3** 

«<In  re  Etherldge  Furniture  Co.,  92  man  Cutting  Coat  Co.  (D-  C.)  212  Fed. 

Fed.  329,  1  Am.  Bankr.  Bep.  112;  In  re  551. 

Crenshaw,  156  Fed.  638,  19  Am.  Bankr.  aia  In  re  Boston,  H.  &  E.  B.  Co.,  9 

Bep.  502;  In  re  Black  Diamond  Copper  Blatehf.  101,  6  N.  B.  R.  209,  Fed.  Cas. 

MIn.  Co.,  10  Ariz.  42,  85  Put  653.  No.  1,677. 

""  In  re  Stein,  130  Fed.  377,  12  Am.  sin  Flays  v.  Wagner,  160  Fed.  533,  80 

Bankr.  Bep.  364.  C.  C.  A.  275,  18  Am.  Bankr.  Bep.  163. 

»•  In  re  Crenshaw,  156  Fed.  638,  19  "*«  In  re  Lewis  F.  Perry  &  Whitney 

Am.  Baukr.  Bep.  502;  In  re  Maekey,  110  Co..  172  Fed.  752,  22  Am.  Bankr.  Rep. 

Fed.  355,  6  Am.  Bankr.  Rep.  577;  In  re  780. 

Bedingfleld,  96  Fed.  190,  2  Am.  Bankr.  "'  In  re  Locey,  12  Blatehf.  322,  10  N. 

Rep.  355;   In  re  Romanow,  92  Fed.  510,  B.  B.  477.  Fed.  Cas.  No.  7,965;    In  re 

1  Am.  Bankr.  Rep.  461;  In  re  Vastblnd-  Calendar,  5  Law  Rep.  125,  Fed.  Cas.  No. 

er,  126  Fed.  417,  11  Am.  Bankr.  Rep.  118.  2,307:    In  re  Mammouth  Pine  Lumber 

'■T  In  re  Taylor,  1  Nnt  Bankr.  News,  Co.,  109  Fed.  308,  6  Am.  Bankr.  Rep.  84. 

412.    On  the  same  principle,  where  a  pe-  '"  In  re  Shelter,  4  Sawy.  363,  17  N. 

tltlon  In  Involuntary  bankruptcy,  good  B.  B.  309,  Fed.  Cas.  No.  12,742;    In  re 

on  its  face,  has  been  filed,  other  credi-  Calendar,   5   Law    Rep.   125,  Fed.  Cas. 

tors,  acting  In  good  faith,  have  the  right  No.  2,307;   In  re  Buchanan,  10  N.  B.  R. 

to  file  intervening  petitions  at  any  time  97,  Fed.  Cas.  No.  2,073;  In  re  Lacey,  12 

during  the  pendency  of  the  proceeding,  Blatchf.  322,  10  N.  B.  R.  477,  Fed.  Cas. 

although  the   original  petitioners  were  No.  7,965:    In  re  Stein,  105  Fed,  749,  45 

estopped  to  file  the  petition.    In  re  Free-  C.  C.  A.  29,  5  Am.  Bankr.  Rep.  288. 
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The  statute  does  not  limit  the  time  within  which  creditors  may  thus 
intervene,  and  therefore  it  is  held  that  they  may  come  in  at  any  time 
before  a  final  judgment  is  rendered  on  the  petition,  that  is,  before  the 
court  either  makes  the  adjudication  or  dismisses  the  petition,***  and  it 
is  immaterial  that  it  may  be  more  than  four  months  after  the  commis- 
sion of  the  act  of  bankruptcy  alleged.8**  Where  the  parties  appear  and 
join  issue,  and  no  further  proceedings  take  place  and  no  formal  adjourn- 
ment is  had,  the  matter  will  be  regarded  as  pending  from  day  to  day 
until  disposed  of,  to  permit  any  other  creditor  to  come  in  and  prosecute 
the  petition.***  But  it  is  probable  that  a  very  long  and  unreasonable 
delay  (seventeen  months  in  the  case  cited)  will  debar  any  creditors 
from  the  privilege  of  entering  the  case  and  taking  up  the  petition  for 
action.32*  And  after  the  petition  has  been  definitively  dismissed,  wheth- 
er for  want  of  prosecution,  for  insufficiency  of  petitioners,  or  because 
the  issues  were  decided  against  them,  it  is  then  too  late  for  any  other 
creditors  to  intervene,  and  the  petition  cannot  be  revived  for  their  bene- 
fit.8" Their  only  course  is  to  bring  a  new  and  independent  petition 
against  the  debtor,  and  they  must  found  it  on  acts  of  bankruptcy  com- 
mitted within  four  months  before  they  file  it ;  but  in  the  prosecution  of 
it  they  will  not  be  estopped  by  the  judgment  of  dismissal.**8 

There  are  also  some  instances  in  which  a  substitution  of  parties  in 
a  bankruptcy  proceeding  will  be  proper.  This  is  the  case,  for  example, 
where  one  of  the  creditors  joining  in  an  involuntary  petition  himself  be- 
comes a  bankrupt  before  the  hearing.  In  this  event,  his  trustee  in  bank- 
ruptcy, who  succeeds  to  all  his  rights  and  claims  as  against  his  debtors, 
should  be  substituted  in  his  place  as  a  petitioner.8*8 


""In  re  Lewis  F.  Perry  &  Whitney 
Co.,  172  Fed.  744,  22  Am.  Bankr.  Rep. 
770;  In  re  Plymouth  Cordage  Co.,  135 
Fed.  1000,  68  C.  C.  A.  434,  13  Am.  Bankr. 
Rep.  685;  In  re  Frlsbee,  14  Blatchf.  185, 
15  N.  B.  R.  522,  Fed.  Cos.  No.  5,129. 
So  long  as  the  petition  has  not  been  for- 
mally dismissed,  other  creditors  have  the 
right  to  intervene,  regardless  of  any  lach- 
es which  might  be  urged  against  them. 
In  re  C.  Jutte  &  Co.,  268  Fed.  422,  168 
C.  C.  A.  438,  44  Am.  Bankr.  Rep.  166. 

ss*  In  re  Charles  Town  Light  &  Pow- 
er Co..  1S3  Fed.  ICO,  25  Am.  Baubr.  Rep. 
fiS7;  In  re  Bolognesl.  223  Fed.  771,  139 
C.  C.  A.  351,  34  Am.  Banbr.  Rep.  692. 

*ss  In  re  Buchanan,  10  N.  B.  H.  97, 
Fed.  Cas.  No.  2,073. 

a!"  Ex  parte  Freedley,  Crabbe,  544, 
Fed.  Cas.  No.  5,079. 


«t  In  re  Tribelbom,  137  Fed.  3,  69  C. 
C.  A.  601, 14  Am.  Bankr.  Rep.  491;  In  re 
Olmsted,  4  N.  B.  R.  240,  Fed.  Cas.  No. 
10.505.  An  order  in  an  involuntary  pro- 
ceeding thnt  the  petition  be  dismissed 
when  the  fees  due  the  clerk  and  mar- 
shal shall  be  paid,  Is  not  a  final  discon- 
tinuance, so  as  to  deprive  another  cred- 
itor of  the  right  to  intervene  and  prose- 
cute the  original  petition  at  any  time  be- 
fore such  fees  are  paid.  In  re  Lacey,  12 
Blatchf.  322,  10  N.  B.  R.  477,  Fed.  Cas. 
No.  7.965. 

sisxeustndter  v.  Chicago  Dry  Goods 
Co.,  96  Fed.  830.  3  Am.  Bankr.  Rep.  96: 
Trammel!  v.  Yarhrotigh,  254  Fed.  685. 
166  C.  C.  A.  183,  42  Am.  Bankr.  Rep.  727. 

»=»Hoys  v.  IVagner,  150  Fed.  533,  80 
C.  C.  A.  275,  18  Am.  Bankr.  Rep.  163;  In 
re  Jones,  7  N.  B.  R.  506,  Fed.  Cas.  No. 
7,450. 
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§  170.  Same;  Persons  Entitled  to  Oppose  Adjudication. — Under 
the  earlier  bankruptcy  acts,  and  particularly  that  of  1841,  it  was  gener- 
ally held  that  the  only  parties  to  a  proceeding  in  involuntary  bankrupt- 
cy were  the  petitioning  creditors  and  the  alleged  bankrupt;  that  the 
latter  was  alone  entitled  to  set  up  any  available  defenses  against  the  peti- 
tion ;  and  that  no  other  creditors  or  other  third  parties  could  intervene 
for  the  purpose  of  opposing  the  adjudication.88*  But  the  present  stat- 
ute expressly  declares  (section  59f)  that  "creditors  other  than  original 
petitioners  may  at  any  time  enter  their  appearance  and  join  in  the  peti- 
tion, or  file  an  answer  and  be  heard  in  opposition  to  the  prayer  of  the 
petition."  And  in  another  place  (section  18b)  it  is  provided  that  "the 
bankrupt  or  any  creditor  may  appear  and  plead  to  the  petition  within 
ten  days  after  the  return  day,  or  within  such  fuither  time  as  the  court 
may  allow."  This  applies  only  to  involuntary  proceedings.  There  is 
nothing  in- the  act  which  gives  to  a  creditor  the  right  to  intervene  arid 
oppose  an  adjudication  on  a  voluntary  petition,  unless  perhaps  on  the 
ground  of  a  want  of  jurisdiction. m  As  to  the  limitation  of  time,  it  rests 
in  the  discretion  of  the  court  to  allow  an  extension,  but  it  is  a  proper 
exercise  of  such  discretion  to  refuse  to  allow  a  creditor  to  file  an  answer 
when  he  knew  of  the  proceedings  and  gives  no  sufficient  excuse  for  his 
failure  to  answer  within  the  ten  days.**" 

Any  creditor  whose  interests  are  directly  affected  by  the  proceed- 
ings, or  who  conceives  that  he  may  be  prejudiced  by  an  adjudication  of 
bankruptcy  against  the  debtor,  even  a  general  unsecured  creditor,  may 
avail  himself  of  this  privilege  and  contest  the  petition,  though  the  debtor 
himself  fails  to  appear  or  to  answer.***  In. particular,  where  the  petition 
alleges  as  an  act  of  bankruptcy  the  giving  of  an  unlawful  preference  to 
a  particular  creditor,  or  that  such  creditor  has  obtained  a  preference 
through  legal  proceedings,  he  may,  on  his  own  petition,  intervene  and 
be  made  a  party  defendant,  with  leave  to  plead  to  the  petition.814    So  a 

•  ■oKarf  v.  Whlttaker,  5  N.  B.  R.  123,  «» In   re  Marion   Contract  &  Const. 

Fed.  Can.  No.  7,613;  Dutton  v.  Freeman,  Co.,  Ifl6  Fed.  618,  22  Am.  Bankr.  Bep. 

5  Law  Rep.  447,  Fed.  Cas.  No.  -1,210;   In  81;  In  re  Mutual  Mercantile  Agency,  111 

re  Lawrence,  10  Ben.  4,  18  N.  B.  it.  516,  Fed.  152,  6  Am.  Bankr.  Rep.  607;   In  re 

Fed.  Cas.  No.  8,133;  In  re  Bush,  6N.  B.  D.  F.  Herleliy  Co.  (D.  C.)  247  Fed.  360, 

R.  179,  Fed,  Caa.  No.  2,222;   In  re  Bos-  41  Am.  Bankr.  Rep.  171. 

ton,  H.  ft  E.  R.  Co.,  5  N.  B.  R.  232,  Fed.  «»  In  re  Jonas,  16  N.  B.  R.  452,  Fed. 

Caa.  No.  1,679.     Under  the  present  Htat-  Caa.  No.  7.442:    Id  re  Austin,  10  N,  B. 

ute,  debtors  of  an  alleged  bankrupt  can-  R.   518,    Fed.   Caa.   No.   662;    Jobanaen 

not  be  heard  aa  objectors  to  an  Involun-  Bros.  Klioe  Co.  v.  Allea,  107  Fed.  274,  116 

tary  petition  against  him.     In  re  Tide-  C.  C.  A.  03C,  28  Am.  Bankr.  Hep.  299: 

water  Coal  Exchange  (D.  C.)  274  Fed.  B-R  Electric  &  Telephone  Mfg.  Co.  v. 

1008.  /Etna  Life  Ins.  Co.,  208  Fed,  885  (C.  O. 

«i  In  re  Carleton,  lis  Fed.  246,  8  Am.  A.)  30  Am.  Itnnkr.  Rep.  424. 

Bankr.  Rep.  270.     And  see  aupra,  g  152.  »«  Ooldmau  v.  Smith,  93  Fed.  182,  1 
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creditor  who  holds  property  of  the  alleged  bankrupt  under  an  attach- 
ment, the  lien  of  which  would  be  dissolved  by  an  adjudication,  may  in- 
tervene and  oppose  the  petition.*8'  And  so  of  a  judgment  creditor  who 
would  be  injuriously  affected  by  the  bankruptcy  proceedings,***  and  a 
receiver  of  the  corporation  defendant,  who  is  in  possession  of  its  prop- 
erty and  conducting  its  business  under  the  orders  of  the  court  which 
appointed  him.**7  As  a  general  rule,  the  stockholders  of  a  corporation, 
as  such,  cannot  appear  and  defend  involuntary  proceedings  against  the 
corporation ;  ***  and  an  assumption  that  the  corporation  is  not  insolvent, 
and  that  there  will  be  a  surplus,  does  not  make  a  stockholder  a  proper 
party  to  the  bankruptcy  proceeding.13*  But  the  court  of  bankruptcy 
clearly  has  the  power  to  permit  the  intervention  of  stockholders  to  con- 
test a  voluntary  petition  filed  by  the  officers  and  directors  where  its  pur- 
pose is  shown  to  have  been  fraudulent.*40 

As  to  the  grounds  of  opposition  open  to  creditors  thus. coming  in, 
it  may  be  said  that  any  defense  which  would  be  available  to  the  debtor 
himself  may  be  pleaded  and  proved  by  the  interveners.  Thus,  they 
may  contest  the  allegations  concerning  the  commission  of  an  act  of 
bankruptcy,  or  show  that  the  respondent  is  not  within  the  operation  of 
the  statute,  or  allege  a  want  of  jurisdiction  or  a  defect  in  the  number 
and  amount  of  the  petitioning  creditors.**1  And  in  addition,  they  may 
allege  and  show  that  the  proceeding  is  not  instituted  in  good  faith,  but 


Am.  Bankr.  Rep.  200;  In  re  Heusted,  5 
Law  Rep.  510,  Fed.  Cas.  No.  6,440;  In  re 
Donnelly,  5  Fed.  783. 

a"  In  re  C.  Moeneh  &  Sons  Co.,  123  Fed. 
977,  10  Am.  Bankr.  Rep.  590;  In  re  Wil- 
liams, 14  N.  B.  It.  132,  Fed.  Cas,  No.  17,- 
706;  In  re  Hatje,  6  Bias.  436,  Fed.  Cas. 
No.  6215;  In  re  Mendelsohn,  3  Sawy. 
342,  Fed.  Cas.  No.  9.420;  In  re  Scrafford, 
Fed.  Cas.  No.  12,537;  In  re  Burton,  9 
Ben.  324,  Fed.  Cas.  No.  2,214. 

sue  in  re  Jack,  13  N.  B.  B.  290,  Fed. 
Cas.  No.  7,11!);  Jackson  v.  Wauchula 
-Mfg.  &  Timl>er  Co.,  230  Fed.  409,  144  C. 
C.  A.  551,  30  Am.  Bankr.  Rep.  408;  In  re 
Carey.  254  Fed.  688.  166  C.  O.  A.  186,  42 
Am.  Bankr.  Rep,  553. 

"*'  In  re  Hudson  Elver  Electric  Power 
Co.,  173  Fed.  934,  23  Am.  Bankr.  Rep. 
191;  In  re  Gold  Run  Mining  &  Tunnel 
Co..  200  Fed.  162,  29  Am.  Bankr.  Rep. 
503;  Blackstoue  v.  Everybody's  Store  (C. 
C.  A.)  207  Fed.  752,  30  Am.  Bankr.  Rep. 
497. 

>>*In  re  Eureka  Anthracite  Coal  Co. 
(D.  C.)  197  Fed.  216,  2S  Am.  Bankr.  Rep. 


"» In  re  Witlierbee,  202  Fed.  896. 
121  C.  C.  A.  254,  30  Am.  Bankr.  Rep.  314. 

i*o  Zollinger  v.  Hargadine-McKittrick 
Pry  Goods  Co.,  244  Fed.  719,  157  C.  C.  A. 
167,  40  Am.  Bankr.  Rep.  324;  Ogden  v. 
Gilt  Edge  Consul.  Mines  Co.,  225  Fed. 
723,  140  C.  C.  A.  597,  34  Am.  Bankr. 
Rep.  893. 

*"  Clinton  v.  Mayo,  12  N.  B.  R.  39, 
Fed.  Cas.  No.  2,£!H»;  In  re  WlUlams,  14 
N.  B.  R.  132,  Fed.  Cas.  No.  17,706. 
Where  tbe  petitioning  creditors  alleged 
11  acts  of  bankruptcy,  among  which  was 
that  the  debtor  had  admitted  in  writing 
his  inability  to  pay  his  debts,  and  one 
creditor  denied  such  acts,  demanding 
trial;  and  the  bankrupt  later  withdrew 
his  denial  of  such  acts,  and  his  admis- 
sion of  inability  to  pay  his  debts  was 
filed,  the  answering  creditor  had  the 
right  to  a  full  and  fair  trial  ot  every  Is- 
sue material  to  the  adjudication  of  bank- 
ruptcy. Albers  Commission  Co.  v. 
Richter,  251  Fed.  800.  104  a  O.  A.  85, 
42  Am.  Bankr.  Itep,  157. 
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is  the  product  of  fraud  and  collusion  between  the  debtor  and  the  pe- 
titioning creditors.*** 

§  171.  Answer  and  Other  Pleadings. — Under  the  former  practice, 
the  plea  of  the  defendant  in  involuntary  bankruptcy  proceedings  might 
take  the  form  of  a  demurrer.  But  in  view  of  the  fact  that  proceedings 
in  bankruptcy  are  to  be  conducted  in  accordance  with  the  rules  and 
practice  in  equity  so  far  as  consistent  with  the  provisions  of  the  Bank- 
ruptcy Act  and  the  general  orders  in  bankruptcy,  and  since  the  new 
Equity  Rule  No.  29  abolishes  demurrers,  it  is  held  that  a  demurrer 
will  not  now  lie  to  a  petition  in  involuntary  bankruptcy,  but  any  defense 
in  point  of  law  arising  on  the  face  of  the  petition  must  be  made  by 
motion  to  dismiss  or  in  the  answer.*** 

If  the  defendant  chooses  to  answer,  his  pleading  should  conform 
to  the  general  rules  of  pleading  applicable  in  actions  at  law,***  or  rather, 
having  regard  to  the  general  equitable  character  of  a  proceeding  in 
bankruptcy,  to  the  rules  of  chancery  pleading.  Under  the  former  stat- 
ute, it  was  doubtful  whether  any  formal  answer  was  required  at  all, 
though  it  was  thought  better  that  the  defendant's  response  to  the  pe- 
tition should  not  take  the  form  of  a  verbal  general  denial,  but  should  be 
reduced  to  writing  and  signed.*4*  But  the  present  act  clearly  intends, 
as  do  also  the  official  forms  prescribed  by  the  Supreme  Court,  that  there 
should  be  a  formal  answer,  not  only  signed  by  the  respondent  but  veri- 
fied by  oath.***  There  was  also  much  conflict  of  opinion  under  the  act 
of  1867,  as  to  whether  the  answer  should  be  general  or  special,  the 
question  ultimately  depending  upon  the  rules  of  the  particular  court.**7 
But  at  present,  though  the  defendant  might  certainly  use  the  simple 

942  Id  re  Jack,  13  N.  B.  K.  296,  Fed.  statute,  which  ia  a  question  of  law,  and 

Cas.    No.    7,119;    In   re   Mendelsohn,  3  that  It  is  not  Insolvent,  which  is  irrele- 

Saw.v.  342,  12  N.  B.  R.  53-'!,  Fed.  Cas.  No.  vant,  and  lacking  a  material  traverse, 

9,420;  In  re  Strafford,  14  X.  B.  R.  184,  Is  no  hindrance  to  the  adjudication.     In 

Fed.  Cos.  No.  12,537;  In  re  Hatje,  0  Bias,  re  Tidewater  Coal  Exchange  (D.  C.)  274 

436,  12  N.  B.  R.  548,  Fed.  Cas.  No.  6,215.  Fed.  1011. 

A  creditor  at  large  may  suggest  suspi-  ""Phelps  v.  Clasen,  Woolw.  204,  3  N. 

clous    circumstances,    upon    which    the  B.  R.  87,  Fed.  Caa.  No.  11,074:    In  re 

court  will  direct  an  Inquiry  to  ascertain  Heydette,  8  N.  B.  E.  332,  Fed.  Cas.  No. 

whether  the  petition  is  not  collusively  6,444. 

and  fraudulently  prosecuted.  In  re  Hop-  3«"  See  Day  v.  Beck  &  Gregg  Hard- 
kins,  18  N.  B.  It.  390,  Fed.  Cos.  No.  6,684.  ware  Co.,  114  Fed.  834,  52  C.  C.  A.  468, 

«*  In  re  Jones  (T>.  C.)  209  Fed.  717,  31  8  Am.  Bnnfer.  Rep.  175.    Whore  a  petl- 

Am.  Bankr.  Rep.  693.  tion  In  Involuntary  bankruptcy  is  verl- 

>««In   re  Findlay,  5   Bias.   480,  Fed  fled  on  information  and  helief,  the  pet!- 

Cas.No.  4,789.    An  answer  to  a  petition  Honors  are  not  entitled  to  have  a  better 

in  involuntary  bankruptcy  not  putting  in  verification  of  the  answer.    Lackawanna 

Issue  any  material  allegation  of  the  pe-  Leather  Co.  v.  La  Porte  Carriage  Co.. 

tltion,  but  merely  alleging  that  the  al-  211  Fed.  318,  127  C.  C.  A.  604,  31  Am. 

leged  bankrupt  ennnot  be  adjudicated,  Bankr.  Rep.  658. 

because  not   within    the    terms   of   the  "t  in    re   Sutherland,  Deady,  344,  1 
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form  of  general  denial  prescribed  in  the  official  forms,  the  circumstanc- 
es of  his  defense  are  usually  such  as  to  make  a  detailed  and  specific 
answer  proper.  Still,  the  courts  have  expressed  much  disapproval  of 
answers  unnecessarily  defensive,  prolix,  evasive,  or  responsive  to  multi- 
farious matter  in  the  petition.*4*  It  is  always  necessary  for  the  de- 
fendant, in  his  answer,  to  deny  explicitly  the  allegation  of  the  petition 
as  to  his  insolvency,  failing  which  denial  the  allegation  will  be  taken 
as  admitted,8**  except  in  the  case  where  insolvency  is  not  a  necessary 
element  of  the  act  of  bankruptcy  relied  on,  or  where  the  particular  act 
alleged  conclusively  imports  a  right  to  the  adjudication  in  bankruptcy, 
if  established.  Here  the  allegation  of  insolvency  in  the  petition  be- 
comes superfluous  and  need  not  be  traversed.*80  A  simple  denial  of 
insolvency,  in  the  language  of  the  official  form,  is  ordinarily  enough,**1 
but  the  respondent  is  not  necessarily  limited  to  the  language  of  the 
form.  If  the  petition  sets  forth  the  debts  alleged  to  be  due  by  the 
defendant,  the  answer  may  contain  detailed  averments  of  defenses  and 
counterclaims  to  such  debts,  showing  the  solvency  of  the  respondent 
at  the  times  alleged.***  On  the  other  hand,  the  defendant  may  admit 
his  insolvency  and  his  willingness  to  be  adjudged  a  bankrupt,  and  in 
that  case  it  is  not  necessary  to  substantiate  the  various  allegations 
of  the  petition,  but  an  adjudication  may  be  made  at  once.8** 

Though  the  official  form  contains  only  a  general  denial  of  the  fact 
of  insolvency  and  of  the  commission  of  the  act  of  bankruptcy  alleged, 
there  are  other  defenses  open  to  the  respondent,  and  which  he  may 
set  up  in  his  answer.     Thus,  it  is  clear  that  he  has  a  right  to  plead 

N.  B.  R.  531,  Fed.  Cas.  No.  13,638;  In  re  "l  In  re  Ouimette,  1  Sawy.  47,  3  N. 

Silverman,  1  Sawy.  410,  4  N.  B.  B.  522,  B.  R.  560,  Fed.  Cas.  No.  10,622.    But  see 

Fed.  Cas.  No.  12,855.  Bray  v.  Cobb,  91  Fed.  102,  1  Am.  Bankr. 

»*"  Mather  v.  Coe,  02  Fed.  333,  1  Am.  Rep.  153. 

Bankr.  Rep.  504;  Bradley  Timber  Co.  v.  >«  In  re  Paige,  99  Fed.  538,  3  Am. 

White,  121  Fed.  779,  58  C.  C.  A.  55,  10  Bankr.  Hep.  670. 

Am.  Bankr.  Rep.  320.  »B»  In  re  Cleary,  170  Fed.  990,  24  Am. 

n»In  re  American  Pub.  Co.,  15  Okl.  Bankr.  Rep.  742;  Brlnkley  v.  Smith- 
177,  T9  Pac.  762.  Where  the  act  of  wick,  126  Fed.  086,  11  Am.  Bankr.  Rep. 
bankruptcy  charged  In  the  petition  was  500;  In  re  Paget  Sound  Engineering  Co. 
the  giving  or  a  preference  while  inaol-  <D.  C.)  270  Fed.  353,  46  Am.  Bankr.  Rep. 
vent,  a  denial  In  the  answer  that  the  de-  310.  Where  the  answer  admitted  that 
fendant  committed  such  act  of  bankrupt-  the  bankrupt  owed  debts  which  he  was 
cy  must  be  construed  as  a  denial  of  in-  unable  to  pay,  and  that  he  had  trans- 
solvency,  at  least  where  it  has  lieen  bo  ferred  his  property  for  cash,  and  had 
accepted  l>y  the  petitioners  and  evidence  applied  the  proceeds  in  payment  of  some 
taken  on  the  Issue.  Troy  Wagon  Works  of  his  debls,  Mich  answer  was  held  to 
v.  Vastbinder.  130  Fed.  232,  12  Am.  constitute  an  admission  that  he  had  pre- 
Bankr.  Rep.  352.  ferred  some  of  his  creditors  over  others. 

aso  Ceorge  M.  West  Co.  v.  Lea,  174  U.  which  constituted  an  act  of  bankruptcy. 

S.  590,  19  Sup.  Ct.  836,  43  L.  Ed.  1008,  2  Brlnkley  v.  Smlthwlck,  supra. 
Am.  Bankr.  Rep.  463. 
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that  he  is  exempt  from  the  operation  of  the  bankruptcy  law,  as  a 
farmer  or  a  wage-earner,  or,  in  the  case  of  a  corporation,  that  it  be- 
longs to  one  of  the  excepted  classes.3**  He  may  also  allege  in  his 
answer  that  the  petition  is  not  supported  by  the  requisite  number  of 
creditors,  or  that  they  have  not  provable  claims  amounting  to  the  ju- 
risdictional sum.*8*  If  he  takes  exception  to  the  sufficiency  of  the  num- 
ber of  petitioning  creditors,  he  is  required  by  the  act  (section  59d)  to 
file  with  his  answer  a  sworn  list  of  all  his  creditors  with  their  addresses. 
This  list  should  contain  a  statement  of  the  amount  due  to  each  creditor 
appearing  on  it,  the  date  of  the  debt,  when  it  is  due,  whether  it  is 
due  by  note  or  account  or  some  other  form  of  contract,  the  considera- 
tion therefor,  whether  it  is  owed  jointly  with  another  as  partner  or 
otherwise,  and  such  full  particulars  as  will  save  the  necessity  and  cost 
of  referring  the  case  to  ascertain  the  facts.*5*  Also,  the  defendant  may 
plead  such  facts  as  will  show  that  the  creditors  acting  against  him 
are,  in  equity,  estopped  to  prosecute  the  petition.*"  And  generally 
speaking,  distinct  defenses  to  a  petition  in  involuntary  bankruptcy 
should  be  separately  pleaded.8** 

The  defendant's  answer  or  plea  must  be  filed  within  five  days  after 
the  return  day,  or  within  such  further  time  as  the  court  may  allow.*** 
It  is  held  that  this  authorizes  the  judge  to  receive  and  consider  a  meri- 
torious pleading,  though  filed  after  the  five  days,  if  it  is  interposed  in 
good  faith  and  not  merely  for  purposes  of  delay.388  But  the  time  to 
plead  cannot  be  extended  by  an  agreement  of  counsel,  without  leave  of 
the  court  and  without  the  consent  of  the  other  creditors,  especially  in 
a  case  where,  the  allegations  of  the  petition  being  simple  and  easily 
answered,  the  court  would  not  have  extended  the  time  if  applied  to  for 
that  purpose.381  If  an  amended  petition  is  filed,  the  defendant  must  be 
allowed  a  reasonable  time  to  answer  it;  and  if  it  charges  him  with  new 
acts  of  fraud  and  bankruptcy,  a  single  day  is  not  a  reasonable  time,  at 
least  where  the  defendant  is  not  in  the  district.36* 

««  Id  re  Taylor  (C.  C.  A.)  102    Fed.  «»In  re  Ouimetle,  1  Bawy.  47,  3  K. 

728,  4  Am.  Bankr.  Bep.  515.  B.  R.  566,  Fed.  Cas.  No.  10.622. 

**»  In  re  John  A.  Etneridgc  Furniture  «>»  Bankruptcy    Act  1808,    g  18d,    as 

Co.,  92  Fed.  329. 1  Am.  Bankr.  Rep.  112.  amended  by  Act  Cong.  Fell.  5,  1903,  32 

In  an  involuntary  bankruptcy  proceed-  Stat.  797.     See  Stewart  Petroleum  Co. 

log,  the  alleged  bankrupt  may  be  entitled  v.  Boardmhn  (C.  C.  A.)  264  Fed.  826,  45 

to  a  liquidation  of  the  claims  of  peti-  Am.  Rnnkr.  Rep.  573. 

tioninft  creditors  before  being  required  «»oin  re  Cooper  Bros.,  159  Fed.  956, 

to  answer.    In  re  Smith  <1>.  C.)  209  Fed.  20  Am.  Bankr.  Rep.  31)2. 

91,  31  Am.  Bankr.  Rep.  560.  soi  in  re  Klmonson,  92  Fed.  904,  1  Am. 

>s«  W.  A.  Gaee  A  Co.  v.  Bell,  124  Fed.  Bankr.  Rep.  197. 

3T1,  10  Am.  Bankr.  Rep.  690.  ■■■  Lockman  y.  Lane.  132  Fed.  1.  65  0. 

«t  Cummins  Grocer  Co.  v.  Talley.  187  O.  A.  621,  12  Am.  Bankr.  Rep.  497. 
Fed.  507, 109  C.  O.  A.  273,  26  Am.  Bankr. 
Bep.  484. 
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If  the  defendant  answers  in  the  form  officially  prescribed,  no  repli- 
cation on  the  part  of  the  petitioning  creditors  is  necessary,  since  it  is  in 
effect  a  plea  of  the  general  issue.3"*  But  if  the  answer  alleges  new 
matter,  there  must  be  a  replication,  and  if  none  is  filed,  and  the  case 
is  submitted  on  the  petition  and  answer,  the  allegations  of  the  answer 
must  be  taken  as  true.**4  Finally,  it  should  be  observed  that  a  debtor 
who  contests  a  proceeding  in  involuntary  bankruptcy  against  him,  does 
so  in  his  own  behalf  and  not  in  the  interest  of  his  creditors,  and  he  is 
at  liberty  to  withdraw  his  opposition  at  any  time,  when  done  in  good 
faith,  without  notice  to  his  creditors  or  their  consent.*** 

Creditors  who  are  opposed  to  the  adjudication  of  their  debtor  as  a 
bankrupt  may  also  file  an  answer  to  a  petition  in  involuntary  bank- 
ruptcy against  him.*66  And  it  is  open  to  them  to  allege,  in  such  an- 
swer, that  the  proceedings  are  not  in  good  faith,  but  are  the  result  of 
fraud  and  collusion  between  the  debtor  and  the  petitioning  creditors.*"7 

§  172.  Defenses  and  Grounds  of  Opposition, — Want  of  jurisdiction 
is  of  course  a  complete  defense  to  a  petition  in  bankruptcy,  and  jurisdic- 
tion cannot  be  conferred  by  the  consent  of  the  parties  or  their  failure 
to  object,  if  the  want  of  it  appears  on  the  face  of  the  pleadings.***  This 
applies  primarily  to  cases  where  the  proceedings  are  brought  in  a  coun 
which  has  not  jurisdiction  over  the  defendant  by  reason  of  his  residence 
or  doing  business  elsewhere.  But  sufficient  petitioning  creditors  are  also 
essential  to  the  maintenance  of  the  proceeding.  Hence  the  respondent 
may  allege  and  show  that  the  person  bringing  the  petition  is  not  a 
creditor,  and  so  have  the  petition  dismissed.8"*  Or  if  the  petitioner 
is  in  fact  a  creditor,  the  defendant  may  show  that  his  debt  is  not  such 
as  to  be  provable  in  bankruptcy.*10  Or  he  may  defend  on  the  ground 
that  the  petitioning  creditor  or  creditors  do  not  own  debts  sufficient  in 
amount  to  entitle  them  to  maintain  the  petition."1  Again,  if  he  is  a 
farmer  or  a  wage-earner  (or  an  exempt  corporation),  the  court  is  without 

*«*  Id  re  Dunham,  2  Ben.  4S8.  2  N.  B.  Cas.  No.  4,895;  In  re  Lady  Bryan  Min. 

R.  17,  Fed.  Cas.  No.  4.143.  Co.,  1  Snwy.  349,  4  N.  B.  R.  894,  Fed. 

a»«Brink1ey  v.   Smlthwlek,  126  Fed.  Cos.  No.  7,978.     But  compare  Allen  v. 

686,  11  Am.  Bankr.  Rep.  500;  In  re  Tay-  Thompson,  10  Fed.  11& 
lor  (C.  0.  A.)  102  Fed.  728,  4  Am.  Bankr.  *«*  In  re  Cornwall,  9  Blatchf.  114,  6 

Rep.  515.  N.  B.  R.  305,  Fed.  Cos.  No.  3,250.    But 

no  Iii  re  Billing,  145  Fed.  395,  17  Am.  a  proceeding  in  involuntary  bankruptc.v 

B&nkr.  Rep.  80.  Is  not  void  because  facts  show  that  the 

»•«  In  re  Colin  (D.  O.)  220  Fed.  956,  33  petitioners  are  estopped  from  taking  ad- 
Am.  Bankr.  Rep.  830.  vantage  of  the  act  of  bankruptcy  relied 

mt  In  re  Conn,  227  Fed.  843,  142  O.  on.     In  re  Bolognesl.  223  Fed.  771,  189 

C.  A.  367,  35  Am.  Bankr.  Rep.  735.  C.  C.  A.  351,  34  Am.  Bankr.  Rep.  692. 

*•»  Hopkins  v.  Carpenter,  18  N.  B.  R.         aro  Slgsby  v.  WilUs,  3  Ben.  371,  3  N. 

339,  Fed.  Cas.  No.  6,686;  Fogarty  v.  Ger-  B.  R,  207,  Fed.  Cas.  No.  12,849. 
rity,  1  Sawy.  233,  4  N.  B.  R.  450.  Fed.  sti  ID  re  Ouimctte,  1  Sawy.  47,  3  N. 
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jurisdiction  over  him,  and  this  may  be  pleaded  and  proved  in  defense.8" 
But  if  the  undisputed  facts  stated  in  the  petition  make  out  a  good  case 
for  an  adjudication,  it  is  no  defense  that  foreclosure  proceedings,  in- 
stituted after  the  filing  of  the  petition,  will  absorb  all  or  most  of  the  bank- 
rupt's property  since  it  is  not  a  jurisdictional  requisite  in  bankruptcy 
that  there  should  be  any  assets  for  distribution.*'18 

If  the  act  of  bankruptcy  charged  is  a  fraudulent  conveyance  or  con- 
cealment of  property,  it  will  constitute  a  complete  defense  that  the  de- 
fendant is  solvent  at  the  time  of  the  filing  of  the  petition.87*  Again,  the 
personal  disability  of  the  defendant  may  constitute  an  available  defense, 
as  in  case  of  insanity,  infancy,  or  coverture.81"  But  an  adjudication  of 
bankruptcy  duly  entered  on  the  voluntary  petition  of  the  debtor,  being 
personally  within  the  jurisdiction  of  the  court,  the  petition  being  sign- 
ed and  verified  by  the  bankrupt  in  person,  will  not  be  set  aside  on  mo- 
tion of  a  creditor  because  the  attorney  who  appeared  for  the  bankrupt 
had  not  been  admitted  to  practice  in  the  federal  courts  of  the  district,  as 
such  an  irregularity  does  not  affect  the  jurisdiction  of  the  court.8" 

Under  no  circumstances  can  a  plea  of  tender  be  a  defense  to  a  peti- 
tion tn  involuntary  bankruptcy.  For  if  the  debtor  is  insolvent,  he  has 
no  right  to  offer  payment  to  any  creditor,  nor  the  creditor  to  accept  it; 
the  transaction  would  be  a  fraud  upon  the  other  creditors  and  a  pref- 
erence. And  if  he  is  not  insolvent  or  has  not  committed  an  act  of  bank- 
ruptcy, a  plea  of  tender  would  be  entirely  outside  the  controversy  and 
extraneous  to  the  issue,  as  the  proceeding  is  not  one  to  collect  a  debt.1" 
But  payments  made  to  petitioning  creditors,  after  the  filing  of  the  peti- 
tion and  before  trial  or  hearing  thereon,  are  material  facts  on  such  trial, 
and  if  such  payments  are  shown  to  an  amount  sufficient  to  reduce  the 
indebtedness  of  the  alleged  bankrupt  below  the  minimum  prescribed 
by  the  act,  the  court  loses  jurisdiction  to  adjudge  the  debtor  a  bank- 
rupt ;  and  the  receipt  of  such  payments  by  the  petitioning  creditors  must 
he  considered  a  waiver  of  the  alleged  act  of  bankruptcy,818  And  where 
the  only  debt  on  which  an  adjudication  may  be  entered  is  that  of  the 

B.  B.  666,  Fed.  Caa.  No.  10,622;  In  re  «"  In  re  Kehler,  153  Fed.  235.  18  Am. 
Skelley,  3  Bias.  260,  5  N.  B.  R.  214,  Fed.  Bankr.  Rep.  590:  In  re  Ward,  161  Fed. 
Caa.  No.  12,921.                                               755,  20  Am.  Rnnkr.  Rep.  482.    And  see, 

""In  re  Taylor.  102  Fed.  728,  42  0.  supra.  M  100.  101.  102. 

0.  A.  1,  4  Am.  Bankr.  Rep.  515 ;  Counts  •'«  In  re  Kindt.  98  Fed.  867.  3  Am. 

v,   Columbus   BuEny  Co.,  210   Fed.   748,  Bankr.  Rep.  540. 

127  C.  C.  A.  208,  31  Am.  Bankr.  Rep.  312.  stt  Tn  re  Oulmette,  1  Sawy.  47,  3  N. 

"»  Vulcan  Sheet  Metal  Co.  v.  North  R.  R.  566,  Fed.  Cas.  No.  10.622:  In  re 

Platte  Valley  Irr.  Co.,  220  Fed.  106,  136  Wllllama.  1  Low.  406,  3  N.  B.  R.  286, 

C.  C.  A.  198.  33  Am.  Bnnkr.  Rep.  086.  Fed.  Cas.  No.  17,703. 

"t  George  M.  West  Co.  v.  Lea,  174  U.  its  In  re  Skelley,  3  Blss.  260,  5  N.  B. 

S.  590. 10  Sop.  Ct.  *3fl.  43  L.  Ed.  1098,  2  R.  214,  Fed.  Cas.  No.  12,921 ;  In  re 
Am.  Bankr.  Rep.  463.  Merkle.  5  Ben.  8.  Fed.  Cas.  No.  9.458. 
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petitioner,  the  bankrupt  may  have  the  petition  dismissed  on  its  payment' 
with  costs.3" 

Collusion  between  the  petitioning  creditors  and  the  alleged  bankrupt 
might  probably  be  a  ground  of  defense  to  any  intervening  creditor  who 
desired  to  oppose  the  adjudication  ,**•  but  not  so  the  mere  fact  that  an 
insolvent  corporation,  after  admitting  its  inability  to  pay  its  debts  and 
its  willingness  to  be  adjudged  a  bankrupt,  requested  certain  of  its  credi- 
tors to  file  an  involuntary  petition  against  it.*'1  And  an  agreement  to 
withdraw  opposition  to  bankruptcy  pioceedings,  and  to  consent  and 
submit  to  an  adjudication,  is  not  in  fraud  of  the  act.***  Nor  is  it  a  de- 
fense to  a  bankruptcy  proceeding  against  a  partnership,  on  petition  of  one 
of  its  members,  that  the  firm  is  without  assets,  having  transferred  all  its 
property  to  an  assignee  for  the  benefit  of  creditors  more  than  four  months 
before  the  filing  of  the  petition.*" 

It  is  still  an  unsettled  question  how  far  the  existence  of  selfish  or 
vindictive  motives  on  the  part  of  the  petitioning  creditors  may  con- 
stitute a  defense  to  the  proceedings.  In  some  cases  under  the  act  of 
1867  it  was  thought  that,  if  the  court  is  satisfied  that  the  petition  in  bank- 
ruptcy is  not  presented  in  good  faith,  but  for  sinister,  vexatious,  or  op- 
pressive purposes,  it  has  power  to  dismiss  the  proceedings,  as  where  one 
member  of  a  firm  takes  this  method  of  vexing  and  harrassing  his  part- 
ner,'8* and  this  is  also  the  practice  of  the  English  courts.'**  But  other 
cases  stand  upon  the  strict  rule  that  if  an  act  of  bankruptcy  is  shown 
to  have  been  committed,  and  the  jurisdictional  requisites  are  present,  an 
adjudication  must  follow  as  a  matter  of  course,  and  the  reasons  or  mo- 
tives which  may  have  instigated  the  proceeding  are  entirely  immateri- 
ajM8  yet  ciearly  a  court  of  bankruptcy,  as  a  court  of  equity,  should 
require  reasonably  "clean  hands"  on  the  part  of  its  suitors,  and  should 

«>In  re  Sbeeban,  8N.  B.  B.  358,  Fed.  20   Am.  Rep.  647;  First   Nat.  Bank  v. 

Cas.  No.  12,738.  Wyoming  Valley  Ice  Co.,  136  Fed.  466, 

*bo  in  re  Colin  (D.  C.)  220  Fed.  956,  33  14  Am.  Banltr.  Rep.  448. 

Am.  Bnnkr.  Rep.  839,  affirmed,  227  Fed.  ssa  In  re  J.  M.  Ceballos  &  Co.,  191  Fed. 

843,  142  C.  C.  A.  367,  35  Am.  Bankr.  445.  20  Am.  Bankr.  Rep.  459, 

Rep.  735 ;  In  re  Dressier  Producing  Corp.  *a*  m  re  Hamlin,  8  Bias.   122,   16  N. 

(C.  C.  A.)  262  Fed.  257,  44  Am.  Bnnkr.  B.  R.  522,  Fed.  Cas.  No.  5,994. 

Rep.  457.     But  creditors  of  an  alleged  s"«Ei  parte  Hareourt,  2  Rose,  203; 

bankrupt  are  not  entitled  to  oppose  the  Ex  parte  Ashworth,  L.  R.  18  Bq.  Cas. 

adjudication    on   the  ground   that    the  705 ;  In  re  Davies,  L.  R,  8  rjh.  Div.  461 ; 

bankrupt  is  not  Insolvent,  that  he  is  pre-  Ex  parte  Bourne,  2  Gl.vn  '4  J.  137. 

paring  to  conceal    his   assets,   and   that  sea  In  re  Simonson,  92  Fed.  904,  1  Am. 

false  claims  will  be  presented  against  Bankr.     Rep.  107;     In  re  Bininger,     7 

his  estate.    In  re  Cohn  (D.  C.)  220  Fed.  Blatchf.  262,  Fed.  Cas.  No.  1.420:  In  re 

950,  33  Am.  Bankr.  Bep.  839.  Duncan,  8  Ben.  365,  14  N.  B.  H.  18.  Fed. 

3»i  In  re  Duplex  Radiator  Co.,  142  Cos.  No.  4,131;  In  re  Automatic  Type- 
Fed.  900,  15  Am.  Bankr.  Rep.  324.  writer  &  Service  Co.  (C.  C.  A.)  271  Fed. 

sfi  Sanford  v.  Iluxford,  32  Mich.  313.  1,  46  Am.  Bankr.  Rep.  377. 
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net  allow  itself  to  be  made  either  the  instrument  of  private  vengeance 
or  the  tool  of  speculators  in  the  assets  of  insolvents.  When  there  is 
ground  to  suspect  the  existence  of  such  elements  as  these  in  the  pro- 
ceedings, or  to  question  the  good  faith  of  the  petitioning  creditors,  it  is 
said  that  the  court  is  justified  in  resolving  all  doubtful  questions  both  of 
fact  and  law  against  them.8" 

This  leads  as  to  remark  that  proceedings  to  put  a  debtor  into  bank- 
ruptcy should  never  be  resorted  to  as  proceedings  in  terrorem  to  collect 
a  debt;  and  if  such  action  is  taken  by  the  creditor  maliciously  and  with- 
out probable  cause,  and  the  petition  is  dismissed,  the  debtor  is  entitled  to 
recover,  in  an  action  for  that  purpose,  the  damages  he  has  sustained 
by  the  unlawful  attempt  to  throw  him  into  bankruptcy.3** 

§  173.  Issue  of  Insolvency. — The  statute,  after  enumerating  the 
various  acts  of  bankruptcy,  the  first  of  which  is  the  fraudulent  trans- 
fer or  concealment  of  assets,  provides  that  "it  shall  be  a  complete  de- 
fense to  any  proceedings  in  bankruptcy  instituted  under  the  first  sub- 
division of  this  section  to  allege  and  prove  that  the  party  proceeded 
against  was  not  insolvent  as  defined  in  this  act  at  the  time  of  the  filing 
of  the  petition  against  him,  and  if  solvency  at  such  date  is  proved  by 
the  alleged  bankrupt,  the  proceedings  shall  be  dismissed."***  The  stat- 
ute does  not  make  insolvency  an  essential  prerequisite  in  every  case  to 
and  adjudication  in  involuntary  bankruptcy.***  And  in  the  cases  where 
it  is  necessary,  the  date  when  insolvency  must  have  existed  varies 
according  to  the  act  of  bankruptcy  alleged.  If  this  consists  in  a  con- 
veyance or  concealment  of  assets  in  fraud  of  creditors,  it  must  have  ex- 
isted at  the  time  of  the  filing  of  the  petition,  as  above  stated.  But  if 
the  act  charged  consists  in  the  giving  or  suffering  a  preference,  or  in 
the  appointment  of  a  receiver  because  of  insolvency,  then  it  must  have 


*«'  Lowensteln    v.    Henry     McShane  Fed.  742,  68  C.  C.  A.  3S0,  13  Ain.  Bankr. 

Mfg.  Co.,  130  Fed.  1007,  12  Am.  Bankr.  Rep.  354;  In  re  J.  Ito  Tenisnkl  (D.  C.t 

Rep.  601.  238  Fed.  934,  39  Am.  Bankr.  Rep.  266. 

»«»Sonneborn    v.  Stewart,    2  Woods,  *»•  Bankruptcy  Act  1808,  f  3c, 

599,  Fed.  Cae.  No.  13,176.    This  decision  **o  George  M.  West  Co.  v.  Lea,  174  IT. 

was  reversed  In  Stewart  v.  Sonneborn,  S.  590,  1ft  Sup.  Ct.  836,  43  L.  Ed.  1008, 

98  tJ.  S.  187,  25  L.  Ed.  116,  but  not  on  2  Am.  Bankr.  Rep.  403.     Solvency  Is  no 

the  ground  thnt  the  action  would  not  defense  to  a  petition  charing  that  act 

.  He,  but  because  of  certain  erroneous  In-  of  bankruptcy  which  consist*  in  an  ad- 

structlons  Riven  by  the  court  below  on  mission  of  Inability  to  pay  debts  and  of 

the  subject  of  malice  and  probable  cause,  willingness    to    be    adjudged    bankrupt. 

See  also  Smith  v.  Broomliead,  7  Dnrn.  In  re  Russell  Wheel  &  Foundry  Co.  (D. 

A  E.  296;  2  BI.  Comm.  480.  note;    In  re  C.)  222  Fed.  5C0,  35  Am.  Bankr.  Rep.  66. 

Moehs   &   Rechnltzer,   174   Fed.   1C5,   22  As   to  Insolvency  as  an  element  in  acts 

Am.  Bankr.  Rep.  286;  In  re  Halt,  135  of  bankruptcy,  see  further,  supra.  |  81. 
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existed  at  the  time  of  the  commission  of  the  act  of  bankruptcy.**1  In 
either  case,  however,  the  defendant  is  entitled  to  take  issue  on  this 
point  and  contest  the  petition,  and  the  question  of  solvency  or  in- 
solvency must  be  tried  by  a  jury  if  he  demands  it.8*1 

Under  the  act  of  1867,  the  doctrine  was  well  settled  that  insolvency 
does  not  import  an  absolute  inability'  to  pay  one's  debts  at  some  future 
time,  upon  a  settlement  and  winding  up  of  his  affairs,  but  means  that 
a  trader  is  not  in  condition  to  pay  his  debts  as  they  mature  in  the  ordi- 
nary course  of  his  business,  in  money,  as  persons  in  trade  usually  do.*** 
Under  this  definition,  a  person  might  be  technically  insolvent  merely  for 
the  want  of  cash  or  "quick  assets,"  though  his  reserves  and  his  prop- 
erty not  readily  convertible  into  money  might  be  more  than  sufficient 
to  liquidate  all  his  indebtedness.  "A  trader  is  insolvent  when  he  can- 
not pay  his  debts  in  the  ordinary  course  of  business,  although  he  may 
not  be  compelled  to  stop  business  from  his  inability,  and  although,  on 
a  settlement  of  his  affairs,  he  may  have  sufficient  to  pay  in  full."  m 
But  this  rule  was  entirely  abrogated  by  the  act  of  1898.  It  is  therein 
provided  (section  1,  clause  15)  that  "a  person  shall  be  deemed  insolvent, 
within  the  provisions  of  this  act,  whenever  the  aggregate  of  his  prop- 
erty, exclusive  of  any  property  which  he  may  have  conveyed,  transfer- 
red, concealed,  or  removed,  or  permitted  to  be  concealed  or  removed, 
with  intent  to  defraud,  hinder,  or  delay  his  creditors,  shall  not,  at  a 
fair  valuation,  be  sufficient  in  amount  to  pay  his  debts."  This  defini- 
tion makes  the  question  depend  upon  the  balance  between  total  as- 
sets and  total  liabilities,  and  it  establishes  the  fixed  and  invariable  rule 
to  be  applied  in  bankruptcy  proceedings,  and  which  must  be  strictly  ad- 
hered to.m 


»»  Duncan  v.  Lanclls,  106  Fed.  839,  45 
0.  C.  A.  666,  5  Am.  Bankr.  Rep.  640;  In 

550.  re  Rome  Planing  Mill  Co.,  90  Fed.  937, 

«»s  Bankruptcy  Act  1898.  1 19a.  3    Am.    Bankr.    Rep.    766;     Mackel    v. 

«»*  In  re  Doyle.  1  Holmes,  61,  Fed.  Caa.  Bartlett,  36  Mont.  7,  91  Pao.  1064 ;  Ply- 
No.  4.050;  Bailey  v.  SchoBeld,  1  Maule  St  mouth  Cordage  Co.  v.  Smith,  18  Okl. 
S.  338 ;  Thompson  v.  Thompson,  4  Cush.  249,  00  Pac.  418,  11  Ann.  Caa.  445.  And 
(Mass.)  127;  In  re  Gay,  1  Haak.  108,  2  see  llarraanaon  v.  Bain,  1  Hughes.  188, 
N.  B.  R.  358,  Fed.  Caa.  No.  5,270;  May  15  N.  B.  R.  173.  Fed.  Caa.  No.  6,072;  In 
v.  Le  Claire,  18  Fed.  164 ;  Webb  v.  re  Wells.  3  N.  B.  H.  371,  Fed.  Cas.  No. 
Sachs,  4  Sawy.  158. 15  N.  B.  R.  168.  Fed.  I7.3S8.  Where  It  has  not  been  shown 
Caa.  No.  17,325;  Anahutz  v.  Hoerr,  1  what  a  person's  liabilities  are  or  what  is 
Fed.  592 ;  Toof  v.  Martin,  13  Wall.  40,  20  the  fair  or  market  value  of  the  property 
L.  Ed.  481 :  Wager  v.  Hall.  10  Wall,  owned  by  him,  he  has  not  l>een  proved 
599,  21  L.  Ed.  504;  Barr  v.  Bartram  &  Insolvent  within  the  meaning  of  the 
F.  Mfg.  Co.,  41  Conn.  502.  Bankruptcy  Act.    Jump  v.  Bernler,  221 

■  "Jackson    v.   MeCnlloch,   1   Woods,  Mass.  241, 108  N.  E.  1027. 
433,  13  N.  B.  R.  283,  Fed.  Cas.  No.  7,140. 
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The  term  "fair  valuation,"  as  a  measure  of  the  defendant's  assets, 
is  probably  not  susceptible  of  exact  definition,  but  apparently  it  was 
meant  as  the  equivalent  of  such  expressions  as  "fair  price,"  "fair  cash 
value,"  "fair  market  value,"  and  the  like,  as  used  in  tax  laws  and  sim- 
itar statutes.  The  general  understanding  is  that  all  these  expressions 
mean  the  price  which  might  be  fixed  upon  as  between  a  vendor  willing 
to  sell,  but  not  forced  to  do  so,  and  a  purchaser  willing  to  buy,  but 
not  compelled  to  take  the  particular  article.8**  "As  it  respects  prop- 
erty considered  in  a  commercial  sense,  I  can  conceive  of  no  better  or 
surer  standard  by  which  to  arrive  at  a  fair  valuation  than  the  market 
value ;  that  is,  what  the  property  will  probably  bring  or  is  worth  in  the 
general  market  where  everybody  buys.  It  could  not  be  what  it  is 
worth  to  one  person  or  to  another  specially  circumstanced,  or  having 
special  use  for  a  parHcular  article,  but  what  it  is  worth  as  a  marketable 
commodity  at  a  given  time,  with  no  special  conditions  prevailing  other 
than  affect  the  market  generally  in  the  locality  where  the  commodity 
is  for  sale."381  Or,  as  stated  in  another  case,  "fair  valuation"  means 
such  a  price  as  a  capable  and  diligent  business  man  could  presently 
obtain  for  the  property  after  conferring  with  those  accustomed  to  buy 
such  property.8*8  But  there  are  occasional  decisions  recognizing  as  the 
fair  value  of  property  what  it  has  actually  brought  at  a  sale  on  execu- 
tion, shown  to  have  been  in  all  respects  fair  and  reasonable."* 

From  the  aggregate  of  the  debtor's  property  there  is  to  be  deducted 
what  he  may  have  transferred,  removed,  or  concealed  in  fraud  of  cred- 
itors.40* And  where  he  is  shown  to  have  sold  property  for  a  large  sum 
in  cash,  which  he  retained  for  several  months,  and  where  he  gives  no 
information  about  it  except  to  say  that,  since  the  filing  of  the  petition, 

ltd  Grand  I  son    v.    National     Rank    of  45  C.  C.  A.  666,  5  Am.  Bankr.  Rep.  641 1 '; 

Commerce.  231  Fed.  800,  145  C.  C.  A-  Martin  v.  Bigelow,  36  Misc:  Rep.  298. 

620,  36  Am.  Bankr.  Kep.  438;    Lacka-  73  X.  Y.  Sopp.  443.    The  market  value 

wanna   Leather  Co.    v.   La   Porte  Car-  of    property    Is   to    be    taken    into    ae* 

rlajre  Co..  211  Fed.  318.  127  C.  C.  A.  604.  count,    rather    than  any   special   value 

31  Am.  Bankr.  Rep.  658;    In  re  Kobre  which  the  property  may  have  for  the 

(D.  C)  224  Fed.  106.  35  Am.  Bankr.  Rep.  owner.    Ziegler  v.  Thayer,  34  R.  I.  288. 

389.     Arnold  v.  Una  pp.  75  W.  Va.  804.  83  Aft  266. 

84  S.  R.  885;    In  re  Sedalla  Fanners'  3«t  In  re  nines,  144  Fed.  142,  16  Am. 

Co-op.   Packinc  &  Prodnce  Co.  (D.   C.)  Bankr.  Rep.  205.    And  sec  In  re  Marine 

268    Fed.    898,    45    Am.    Bankr.    Rep.  Iron  Works,  159  Fed.  753,  20  Am.  Bankr. 

287.     See  National  Bank  of  Commerce  Rep.  3!K). 

v.  City  of  New  Bedford,  175  Mass.  257,  an*  stern   v.   Paper.   18.1   Fed.   228,  25 

56  N.   F.  288;    Jones   v.   Whltworth.   94  Am.  Bankr.  Rep.  451. 

Tenn.  602.  30  S.  W.  736;  Walker  v.  Peo-  s»*  In  re  Martin.  93  Fed.  990. 

pie,  192  III.  106,  61  N.  E.  489;    Hunt-  ""In're  Bure  (D.  C.)  245  Fed.  173, 

Ington  v.  Attrill,  118  N.  T.  305.  23  N.  B.  40  Am.  Bankr.  Rep.  123. 
544:    Duncan  v.  Lnndls.  100  Fed.  839. 
BLK.BKR.t3n  En.)— 20 
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he  has  invested  it  in  distant  states,  such  sum  should  be  treated  as  con- 
cealed assets,  and  deducted  from  his  available  property  in  determining 
the  question  of  his  solvency.401  But  property  which  is  exempt  from  ex- 
ecution under  the  laws  of  the  state  is  not  to  be  excluded  in  computing 
the  assets  of  the  alleged  bankrupt,**1  nor  property  which  has  been 
pledged  as  security  for  a  just  debt,  or  paid  away  in  discharge  of  it,  al- 
though the  transaction  would  constitute  a  preference  under  the  bank- 
ruptcy law,  if  it  were  made  the  basis  of  a  petition.*08  Where  the  assets 
include  notes,  book  debts,  or  other  accounts,  their  value  is  the  sum 
which  could  have  been  realized  from  their  collection,  by  the  exercise 
of  reasonable  diligence,  within  a  reasonable  time  after  the  date  of  the 
proceeding,  and  not  necessarily  their  face  or  par  value.40*  But  the  lia- 
bility of  stockholders  of  a  corporation  for  stock  claimed  to  have  been 
issued  without  payment,  which  claim  is  disputed  ^cannot  be  taken  into 
account  as  an  asset  of  the  corporation,40*  nor  prospective  profits  on 
goods  which  had  been  ordered  from  abroad,  but  not  shipped  or  paid  for, 
and  for  which  orders  had  been  taken  to  be  delivered  six  months  later.40* 
On  the  other  hand,  as  to  debts,  a  bankrupt  who  is  the  manager  and  os- 
tensible head  of  a  business,  cannot  avoid  liability  for  the  debts  con- 
tracted in  the  business,  on  the  ground  that  another  was  the  real  party 
in  interest  and  he  was  merely  an  employe,  where  that  fact  was  not 
stated  to  or  known  by  the  creditors.*07  So,  a  note  secured  by  mortgage 
is  to  be  reckoned  as  one  of  the  bankrupt's  debts,  though  he  has  fraud- 
ulently conveyed  away  the  property  on  which  the  mortgage  rests.*00 
But  a  judgment  in  a  state  court  against  the  alleged  bankrupt,  which  has 
been  opened  and  the  bankrupt  permitted  to  appear  generally  and  de- 
fend without  conditions,  cannot  be  reckoned  as  an  established  debt  on 
the  issue  of  his  solvency.40*     And  the  same  rule  applies  to  the  bank- 


»<>Un  re  Shoesmlth,  13S  Fed.  684.  6S  Life  Assur.  Society  v.  Segett,  196  Fed. 

C.  C,  A.  322,  13  Am.  Rankr.  Rep.  645.  903,  28  Am.  Bankr.  Rep.  407. 

•  »i  In  re  Hines,  144  Fed.  142,  16  Am.  «•»  First  Nat.  Bank  v.  Wyoming  Val- 

Bankr.  Rep.  295;   In  re  Crenshaw,  156  ley  Ice  Co..  136  Fed.  466,  14  Am.  Bankr. 

Fed.  628;    In  re  B&umann,  96  Fed.  946,  Rep.  448.    But  compare  In  re  Common - 

:i  Am.  Bfinkr.  Rep.  196;    In  re  Gllmore,  wealth  Lumber  Co.  (D.  C.)  223  Fed.  667. 

5  Alaska,  203.  35  Am.  Bankr.  Rep.  202. 

*»*  In  re  Doscher,  120  Fed.  408,  9  Am.  *■>•  In  re  Bloch,  109  Fed.  790,  48  C. 

Bnnkr.    Rep.    547;     Acme    Food    Co.    v.  C.  A.  650,  6  Am.  Bankr.  Rep.  300. 

Meier.  153  Fed.  74,  82  C.  C.  A.  208,  18  «»'  Strellow  v.  Schloss,  149  Fed.  907, 

Am.  Bankr.  Hep.  550.  17  Am.  Bankr.  Rep.  881. 

*"*  lu  re  Coddinfcton,  118  Fed.  281,  9  in*  In  re  Shoesmlth.  135  Fed.  684,  68 

Am.  Bankr.  Rep.  243 ;    Plymouth  Cord-  C.  C.  A.  322.  13  Am.  Bankr.  Rep.  645. 

nge  Co.  v.  Smith,  18  Okt.  24fl,'  90  Pac.  «»McGowan  v.  Snittel,  137  Fed.  453, 

418,  11  Ann.  Cas.  445;    Louisiana  Nat.  09  C.  C.  A.  595,  15  Am.  Bnnkr.  Rep.  t 
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rupt's  liability  as  a  surety  or  indorser  for  a  solvent  principal.*1*  Nor 
can  a  corporation  be  charged,  for  this  purpose,  with  the  outstanding  in- 
dividual debts  of  a  merchant  whose  business  it  bought  and  continued, 
but  without  assuming  liability  for  the  debts.*"  A  more  difficult  ques- 
tion arose  in  the  case  of  a  Pennsylvania  corporation  which  increased 
its  capital  stock  and  thereupon  issued  a  series  of  bonds,  the  law  of  the 
state  authorizing  such  issue  only  to  the  extent  of  half  the  capital  stock. 
The  company  had  duly  reported  the  increase  of  stock  to  the  state  au- 
thorities, as  required  by  law,  but  failed  to  pay  the  tax  due  thereon.  It 
was  argued  that  this  ^invalidated  the  bonds,  and  that  therefore  they 
should  not  be  counted  as  debts  of  the  corporation  in  determining  the 
question  of  its  solvency.  But  the  court  held  that  the  failure  to  pay  the 
tax  was  only  an  irregularity,  of  which  the  state  alone  could  take  advan-f 
tage,  and  as  the  state  had  waived  its  right  by  subsequently  accepting 
the  tax,  the  delay  in  payment  did  not  invalidate  the  bonds.*" 

Where  the  alleged  bankrupt  is  a  partnership,  the  rule  generally  ac- 
cepted as  correct,  as  stated  in  a  previous  section,  is  that  the  firm  is  not 
insolvent  unless  the  individual  property  of  the  several  partners,  over 
and  above  their  private  debts,  when  added  to  the  firm  property,  would 
not  make  up  a  sum  sufficient  to  discharge  the  partnership  debts.*13. 

§  174.  Proof  of  Solvency  or  Insolvency. — If  the  act  of  bankruptcy 
charged  in  the  petition  is  a  fraudulent  transfer  or  concealment  of  assets, 
the  solvency  of  the  defendant  at  the  time  of  the  filing  of  the  petition  is 
a  matter  of  defense,  and  the  petitioners  are  not  called  upon  to  prove 
insolvency,  but  on  the  contrary  the  burden  of  proving  his  solvency  at 
that  date  is  on  the  defendant.*11  On  the  other  hand,  if  the  act  of  bank- 
ruptcy charged  is  either  a  transfer  of  property  with  intent  to  give  a 
preference  or  the  suffering  a  creditor  to  obtain  a  preference  through 
'  legal  proceedings,  it  is  made  the  duty  of  the  defendant  to  appear  in  court 
at  the  hearing,  with  his  books  and  papers,  and  submit  to  an  examina- 
tion touching  his  solvency,  and  give  testimony  as  to  all  mutters  relating 
thereto.  If  he  does  this,  the  burden  of  proving  insolvency  is  on  the  peti- 
tioning creditors,  but  if  he  fails  to  obey  the  statute  in  this  respectv  he 

«•  In  re  Bowers  (D.  C.)  215  Fed.  817,  *'*  Bankruptcy   Act   1898,  |  3c.  And 

33  Am.  Bankr.  Rep.  61.  see  In  re  West,  108  Fed.  940,  48  C.  C. 

*»i  In  re   C.   W.  ARehenbach  Co.,   174  A.  155,  6  Am.  Bnnkr.   Rep.  734;    In  re 

Fed.  396,  98  C.  C.  A.  290.  23  Am.  Bankr.  Crenshaw,  156  Fed.  638,  19  Am.  Bank  v. 

Rep.  95.  Hep.  502 ;    In  re  Burg  (D.  C.)  245  Fed. 

•"First  Nat.  Bank  v.  Wyoming  Val-  173,  40  Am.  Bankr.   Rpp.   126;    In   re 

ley  Ice  Co.,  136  Fed.  486,  14  Am.  Bankr.  Wellesley  (D.  C.)  252  Fed.  854.  40  Am. 

Rep.  448.  Bankr.  Rep.  597,  42  Am.  Bankr.  Rep.  412. 

«•  Supra,  |  114. 
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must  assume  the  burden  of  proving  his  solvency  ™  Assuming  the  bur- 
den to  rest  on  the  creditors,  they  are  not  required  to  make  full  and  ab- 
solute proof  of  the  debtor's  insolvency,  but  may  offer  evidence  tending 
to  show  that  fact,  sufficient  at  least  to  make  out  a  prima  facie  case,  and 
the  debtor  must  then  explain  or  contradict  theevidence,  if  possible,  as 
he  is  best  acquainted  with  the  condition  of  his  own  affairs."* 

As  to  the  admissibility  and  sufficiency  of  the  evidence,  it  may  be  re- 
marked, in  the  first  place,  that  the  insolvency  of  a  person  at  a  particular 
time  cannot  be  proved  by  general  reputation,*"  nor  by  the  opinion  of 
witnesses,  unless  the  testimony  also  shows  that  they  are  stating  con- 
clusions based  on  their  own  knowledge  of  the  circumstances.*1*  But  the 
inability  of  a  person  engaged  in  business  to  meet  his  debts,  as  shown 
by  his  submitting  to  suit  on  claims  against  which  he  has  no  defense, 
especially  when  coupled  with  such  circumstances  as  his  suspension  of 
business,  or  the  dissolution  of  a  partnership,  is  strong  evidence  of  in- 
solvency, and  may  be  sufficient,  unless  completely  explained.*1*  Ad- 
missions of  the  debtor  may  also  be  used  against  him  for  this  purpose.410 
Thus,  evidence  of  a  letter  written  by  the  defendant,  stating  that  he  was 
unable  to  pay  his  debts,  and  calling  a  meeting  of  his  creditors  for  the 
purpose  of  inducing  them  to  accept  a  compromise,  is  prima  facie  proof  of 
his  insolvency,  and  sufficient  to  sustain  a  finding  against  him  on  that  is- 
sue, unless  overcome  by  countervailing  proof.4*1    There  may  also  be  cir- 


*"  Bankruptcy  Act  1898,  J  3d.  And 
see  Cuniniins  Grocer  Co.  v.  Taller,  187 
Fed.  507,  10»  C.  C.  A.  273,  26  Am.  Bankr. 
Rep.  484;  McGowan  v.  Knlttel.  137  Fed. 
453,  69  C.  C.  A.  fi&o,  15  Am.  Bankr.  Rep. 
1 ;  In  re  Electron  ChemicHl  Co.  (D.  C.) 
2M  Fed.  954,  31  Ant.  Bankr.  Rep.  471. 

*i«See  In  re  Iron  Clad  Mfg.  Co.,  197 
fed.  280,  116  C.  C.  A.  642,  28  Am.  Bankr. 
Rep.  628;  In  re  Doyle,  199  Fed.  247,  29 
Am.  Bankr.  Rep.  102;  In  re  Kassel,  195 
Fed.  492,  28  Am.  Bankr.  Rep.  233;  In 
re  Oregon  Bulletin  Printing  &  Pub.  Co., 
13  N.  B.  R.  503,  Fed.  Cas.  No.  10,559. 
The  hnnkrupt's  books  and  financial 
statements,  showing  an  excess  of  assets 
over  liabilities,  may  justify  a  refusal  to 
And  him  insolvent.  N.  L.  Carpenter  & 
Co.  v.  Lybrand,  230  Fed.  84, 144  C.  a  A. 
3S2.  36  Am.  Bankr.  Rep.  12. 

*"  Stewart  v.  McMurray,  82  Ala.  269, 
3  South.  47;  Hurley  v.  Smith,  1  Hask. 
308,  Fed.  Cas.  No.  6,920.  See  Lakln  v. 
First  Nat.  Bank,  13  Blatchf.  83,  Fed. 
Caa.  No.  7,999. 

n*  Brundred  v.  Paterson  Machine  Co., 


4  N.  J.  Eq.  294 ;  Hoyall's  Adm*r  v.  Me- 
Kenzle,  26  Ala.  363. 

"»  In  re  Elmlra  Steel  Co.,  109  Fed. 
456,  5  Am.  Bankr.  Rep.  484:  In  re  Mil- 
ler.^104  Fed.  764,  5  Am.  Bankr.  Rep. 
140;  Mayer  v.  Hermann,  10  Blatchf. 
256.  Fed.  Cas.  No.  9,344.  But  failure  to 
pay  a  single  debt  when  due  1b  not  suffi- 
cient to  establish  Insolvency.  Drtggs  v. 
Moore,  1  Abb.  U.  S.  440,  3  N.  B.  R.  602, 
Fed.  Cas.  No.  4,083. 

»'°  A  statement  of  indebtedness  drawn 
from  the  books  of  a  corporation,  is  ad- 
missible in  evidence  In  proceedings  in 
bankruptcy  against  it.  Badders  Cloth- 
ing Co.  v.  Buraham-Munger-Root  Dry 
Goods  Co.,  228  Fed.  470,  143  C.  C.  A.  52. 
36  Am.  Bankr.  Hep.  115. 

**Hn  re  Lange,  97  Fed.  197,  3  Am. 
Bankr.  Rep.  231.  A  corporate  officer's 
statement  to  creditors,  and  request  for 
settlement  on  the  basis  of  35  cents  on  the 
dollar,  may  be  considered  on  the  ques- 
tion of  insolvency,  though  his  authority 
was  not  clear.  In  re  Brown  Commercial 
Car  Co.,  227  Fed.  387.  142  C.  O.  A.  S3, 
36  Am.  Bankr.  Rep.  45. 


,v  Google 


406  PETITION   AND   ADJUDICATION  §    176 

cumstances  in  which  the  debtor  would  be  concluded  or  estopped  by  a 
pleading  or  a  judgment  in  proceedings  in  court  to  which  he  was  a  party. 
But  a  petition  filed  in  a  state  court  by  the  directors  of  a  corporation,  al- 
leging its  insolvency  and  praying  for  its  dissolution  and  the  appoint- 
ment of  a  receiver,  is  not  sufficient  ground  for  a  finding  of  insolvency 
by  a  court  of  bankruptcy  in  involuntary  proceedings  subsequently  insti- 
tuted against  it,  where  the  rule  obtaining  in  the  state  courts  as  to  what 
constitutes  insolvency  differs  from  that  prescribed  by  the  bankruptcy 
act.4**  But  generally  the  evidence  on  this  issue  must  consist  of  proof, 
item  by  item,  of  the  debtor's  available  assets  and  their  value,  and  of  hb 
valid  liabilities  and  their  amount.  In  neither  instance  is  his  own  esti- 
mate to  be  accepted  as  conclusive,  nor,  on  the  other  hand,  is  he  bound 
by  what  the  petitioners'  witnesses  may  say,  but  each  disputed  item  is  a 
proper  subject  for  testimony  on  both  sides,4'*  and  if  there  is  a  wide  dis- 
crepancy in  the  opinion  of  witnesses,  all  equally  trustworthy,  as  to  the 
value  of  assets,  the  doubt  must  be  resolved  against  the  party  having  the 
burden  of  proof.4*4  As  a  hearing  of  this  kind  is  generally  held  before 
a  referee,  the  rule  applies  as  to  the  effect  to  be  given  to  his  findings  and 
conclusions.  "As  the  referee  heard  the  witnesses,"  said  the  court  in  one 
case,  "his  judgment  of  the  relative  value  and  credibility  of  their  testi- 
mony is  entitled  to  affirmance  under  these  conditions,  unless  it  appears 
that  it  rests  upon  an  erroneous  theory  of  valuation,  or  controlling  tes- 
timony was  disregarded  in  his  conclusions."  *ts  Finally,  the  issue  of 
solvency  or  insolvency  may  depend  upon  a  single  circumstance,  to  which 
the  evidence  should  be  confined,  as,  for  instance,  whether  or  not  thr 
defendant  was  a  partner  in  a  particular  firm,  as  alleged  in  the  peti- 
tion,4** or  whether  or  not  all  his  creditors  had  entered  into  and  bound 
themselves  by  a  composition  agreement.4" 

§  175.  Examination  of  Debtor  as  to  Solvency. — Where  the  act  of 
bankruptcy  charged  is  a  preferential  transfer  of  property,  or  the  suffer- 
ing a  creditor  to  obtain  a  preference  through  legal  proceedings,  and  the 

*"  In  re  Doscher,  120  Fed.  408,  9  Am.  solvency.       Blacks tone     v.     Everybody's 

Bankr.  Hen.  547.    Anil  see  In  re  Pickens  Store  (C.  C.  A.)  207  Fed.  752,  30  Am 

Mfff.  Co..   158  Fed..   S04.  20  Am.  Bankr.  Bankr.  Rep.  49T. 

Rep.  202.  «*»In  re  Gilbert,  112  Fed.  951,  S  Am 

«s  Bogen  ft  Trammel  v.  Protter,  129  Bankr.  Rep.  101. 

Fed.  588,  64  C.  C.  A.  63.  12  Am,  Bankr.  *"  Chicago  Motor  Vehicle  Co.  v.  Amer 

Rep.  2S8;    In  re  Bloch,  109  Fed.  790.  4R  lean  Oak  Leather  Co.,  141  Fed.  51S,  72 

C.  C.  A.  850,  6  Am.  Bankr.  Rep.  300;  C.  C.  A.  576,  15  Am.  Bankr.  Rep.  804. 

Troy  Wagon  Works  v.  Vastbinder.  130  «•  Buffalo   Mlliinj:  Co.  v.  Lewisburs 

Fed.  232.  12  Am.  Bunkr.  Rep.  352.    The  Dairy  Co..  150  Fed.  310.  20  Am,  Bankr, 

court  will  not,  at  the  outset,  determine  Rep.  270. 

a  question  of  title,  to  reduce  the  alleecd  **»  Rinsing  v.  Bartholew.  1  Dill.  15ft 

bankrupt's  apparent  nisets  and  show  in-  Fed.  Cos.  No.  7.S31. 
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alleged  bankrupt  takes  issue  with  and  denies  the  allegation  of  his  in- 
solvency, "it  shall  be  his  duty  to  appear  in  court  on  the  hearing,  with 
his  books,  papers,  and  accounts,  and  submit  to  an  examination,  and  give 
testimony  as  to  all  matters  tending  to  establish  solvency  or  insolvency, 
and  in  case  of  his  failure  to  so  attend  and  submit  to  examination  the 
burden  of  proving  his  solvency  shall  rest  upon  him."***  It  has  been 
held  that  a  simple  denial  of  the  fact  of  insolvency  in  the  answer  by  an 
alleged  bankrupt  (who  had  previously  assigned  all  his.  property  for  the 
benefit  of  creditors),  unaccompanied  by  any  affidavits,  schedules,  or 
other  evidence,  does  not  raise  such  an  issue  of  solvency  as  is  contem- 
plated by  the  act."9  But  assuming  the  issue  to  have  been  properly 
raised,  the  failure  of  the  bankrupt  to  appear  and  submit  to  examination 
will  justify  the  presumption  of  insolvency  against  him.480  And  if  he 
does  not  appear  voluntarily,  he  may  be  called  and  cross-examined  by 
the  creditors.481  If  he  is  engaged  in  trade,  he  is  required  to  produce  such 
books,  invoices,  and  other  accounts  as  should  properly  be  kept  in  his 
business  and  which  are  necessary  to  show  the  character  and  amount  of 
his  assets  and  liabilities,4"*  and  even  where  the  nature  of  his  business  is 
not  such  as  to  require  him  to  keep  books  of  account,  in  the  ordinary  or 
mercantile  sense,  yet  the  rule  of  the  statute  applies  to  such  papers  and 
accounts  as  he  actually  does  keep,  these  being  usually  the  best  evidence 
of  the  existence  of  the  assets,  which  he  claims  and  relies  on  to  establish 
bis  solvency,  and  frequently  throwing  light  on  their  value.*8'  Where 
the  bankrupt  appears  with  other  witnesses  and  is  examined,  and  books 
are  produced,  but  neither  the  testimony  of  the  witnesses  nor  the  matters 
shown  by  the  books  disclose  the  actual  financial  condition  of  the  re- 
spondent, this  is  not  a  compliance  with  the  requirement  of  the  stat- 


<z»  Bankruptcy  Ant  1F08,  j  3d.  And  *"  Bogen  &  Trummel  v.  Protter,  129 
see  In  re  American  Till).  Co.,  15  Okl.  ITT,  Fed.  533,  64  C.  C.  A.  63,  12  Am.  Bankr. 
79  Pne.  762;  United  States  v.  Coyle  <D.  Rep.  288.  An  Insolvent  dehtor  who  un- 
ci 229  Fed.  256;  In  re  Wilkes-Barre  riertakes  to  raise  funds  and  compound 
Light  Co.,  208  Fed.  539.  125  C.  C.  A.  his  indebtedness,  should  keep  accurate 
541,  31  Am.  Bankr.  Rep.  451.  accounts  showing  what  he  receives  and 

""Bray  v.  Cobh,  91  Fed.  102,  1  Am.  disburses,  and  his  failure  to  do  so  will 

Bankr.  Hep.  153.  count  heavily  agnlntit  his  assertion  of 

**«  In  re  Perlhefter,  177  Fed.  299,  25  honesty  and  good  faith  towards  Ids  cred- 

Ain,  Bankr.  Rep.  576.  itors.    In  re  Bloomherg  (D.  C.)  253  Fed. 

i*i  In  re  Coddington,  118  Fed.  281,  9  94,  42  Am.  Bankr.  Rep.  115. 
Am.   Bankr.  Rep.  243.     But  see  In  re  -       «s  Cummins  Grocer  Co.  v.  Talley,  187 

Thompson,  179  Fed.  874,  24  Am.  Bankr.  Fed.  507.  109  C.  C.  A.  273,  20  Am.  Baakr. 

Rep.  055,  where  it  is  held  thut  an  alleged  Rep.  484. 

bankrupt  cannot  be  suhjeeted  to  exam-  *a«In   re  American  Pub.  C"..  16  Oki- 

inatlon  on  written  interrogatories  before  177,  79  Pae.  762. 
adjudication  at  the  instance  of  petition- 
ing creditors. 
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§  176.  Burden  of  Proof  and  Evidence. — Except  as  to  the  issue  of 
insolvency,  as  mentioned  in  the  preceding  sections,  the  creditors  filing 
a  petition  in  involuntary  bankruptcy  are  charged  with  the  burden  of 
proving  all  the  facts  necessary  to  warrant  an  adjudication,  in  so  far  as 
the  same  are  contested  or  not  admitted  by  the  alleged  bankrupt,  not, 
indeed,  beyond  a  reasonable  doubt,  but  by  a  fair  preponderance  of  the 
evidence.*81  Thus,  they  must  show  the  jurisdictional  facts  as  to  the 
debtor's  residence  or  maintaining  his  principal  place  of  business  within 
the  district  for  the  requisite  length  of  time,  although,  in  the  case  of  a 
voluntary  petition,  if  the  facts  are  ambiguous,  it  is  the  petitioner  who 
must  satisfy  the  court  on  this  point.48*  So,  if  the  answer  filed  on  behalf 
of  the  bankrupt  by  his  guardian  or  committee  alleges  his  insanity  at 
the  time  the  alleged  act  of  bankruptcy  was  committed,  the  burden  is  on 
the  petitioning  creditors  to  show  that  the  act  was  done  during  a  lucid 
interval.487  They  must  also  prove  affirmatively,  by  a  preponderance  of 
evidence,  that  the  person  or  corporation  proceeded  against  is  not  within 
one  of  the  classes  specifically  exempted  from  the  operation  of  the  bank- 
ruptcy act.*8*  Likewise  the  burden  is  on  them,  if  the  point  is  disputed, 
to  show  that  they  have  provable  claims  against  the  defendant,  and  that 
the  same  are  sufficient  in  amount  to  support  the  petition,48*  although,  if 
the  debtor  admits  the  existence  of  his  promissory  note  in  the  hands  of 
a  petitioning  creditor,  but  alleges  that  it  is  invalid  because  given  in  a 
gambling  transaction,  he  must  assume  the  burden  of  proving  his  con- 


ns in  re  Rome  Planing  Mill,  96  Fed. 
$12,  3  Am.  Bankr.  Rep.  123;  In  re  Rogers 
Milling  Co.,  102  Fed.  687,  4  Am.  Bankr. 
Rep.  540;  In  re  Oreson  Bulletin  Print- 
ing &  Pub.  Co.,  13  N.  B.  R.  503,  Fed.  Caa. 
No.  10,559;  In  re  Seudder,  Fed.  Cas.  No. 
12,563;  Brock  v.  Hoppock,  2  N.  B.  R.  7, 
Fed.  Caa.  No.  1,912.  Compare  In  re  Price, 
8  N.  B.  B.  514,  Fed.  Cas.  No.  11,411,  And 
see  Cameron  v.  National  Surety  Co.  (C. 
C.  A.)  272  Fed.  874,  47  Am.  Bankr.  Rep. 
67;  In  re  Pons!  <D.  C.)  268  Fed.  907,  46 
Am.  Bankr.  Rep.  113;  In  re  Saludes 
Lumber  Co.  (D.  C.)  273  Fed.  303,  47  Am, 
Bankr.  Rep.  111. 

•'■In  re  Waxelbaum,  97  Fed.  S62,  3 
Am.  Bankr.  Rep.  267:  Iu  re  Tennessee 
Const.  Co..  213  Fed.  33,  129  C.  C.  A.  627; 
In  re  Gnrler  &  Co.  (D.  C.)  232  Fed.  1016, 
37  Am.  Bankr.  Rep.  418. 

«»  In  re  Kehler,  150  Fed.  55,  86  C.  C. 
A.  245,  19  Am.  Bankr.  Rep.  513. 

«»  Walker  Roofing  &  Heating  Co.  v. 
Merchant  &  Evans  Co.,  173  Fed.  771,  97 
C.  C.  A.  495,  23  Am.  Bankr.  Rep.  185;   In 


re  Hudson  River  Electric  Power  Co., 
173  Fed.  934,  23  Am.  Bankr.  Rep.  191; 
Phllpot  v.  O'Brlon,  126  Fed.  167,  61  C. 
C.  A.  ill,  11  Am.  Bankr.  Rep.  205;  In  re 
Pllyer,  118  Fed.  206,  9  Am.  Bankr.  Rep. 
244;  In  re  Lake  Jackson  Sugar  Co.,  129 
Fed.  640;  United  States  v.  Freed,  179 
Fed.  236,  25  Am.  Bankr.  Rep.  89;  In  re 
I.eland,  185  Fed.  830.  25  Am.  Bankr.  Rep. 
209;  American  Agricultural  Chemical 
Co.  v.  Brinkley  (C.  C.  A.)  194  Fed.  411, 
27  Am.  Ronkr.  Rep.  438;  In  re  Driver 
(I>.  C.)  252  Fed.  956,  42  Am.  Bankr.  Rep. 
106. 

"» In  re  Crafts-Riordon  Shoe  Co.,  185 
Fed.  031,  26  Am.  Bankr.  Rep.  449;  In  re 
Morgan  &  Williams.  184  Fed.  938,  25  Am. 
Bankr.  Rep.  801;  In  re  Rorelli  &  Calla- 
han, 142  Fed.  296.  10  Am.  Bankr.  Re]). 
115;  In  re  Ferguson,  127  Fed.  407,  11 
Am.  Bankr.  Rep.  371;  In  re  Lewis  F. 
Perry  &  Whitney  Co.,  172  Fed.  745.  22 
Am.  Bankr.  Rep.  772;  Ex  parte  Foster.  B 
Law  Rep.  406,  Fed.  Cns.  No.  4,959;  Emer- 
lne  v.  Tarault,  219  Fed.  68.  134  C.  C.  A. 
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tention.***  So  also,  if  the  proceeding  is  against  persons  alleged  to  con- 
stitute a  partnership,  the  burden  of  proving  the  partnership  is  on  the 
creditors.**1 

The  creditors  must  also  assume  the  burden  of  proving  the  commis- 
sion of  an  act  of  bankruptcy.  This  is  absolutely  essential,  and  there 
can  be  no  adjudication  until  the  fact  is  satisfactorily  proved  or  admit- 
ted.4*2 But  if  two  distinct  matters  are  alleged  conjunctively,  each  of 
which  constitutes  an  act  of  bankruptcy  sufficient  to  warrant  an  adjudi- 
cation, it  is  enough  if  either  of  them  be  satisfactorily  proven.***  But 
creditors  cannot  travel  outside  their  petition,  and  they  will  not  be  per- 
mitted to  adduce  evidence  of  acts  of  bankruptcy  not  therein  alleged.*** 
As  to  the  admissibility  and  weight  of  evidence  on  these  points,  the  or- 
dinary rules  prevail.  It  is  said  that,  where  a  fraudulent  transfer  of 
property  is  charged  as  an  act  of  bankruptcy,  great  latitude  in  the  ad- 
mission of  evidence  should  be  allowed  on  the  trial,  and  all  the  circum- 
stances fairly  connected  with  the  transaction  may  be  shown.**"  The 
declarations,  admissions,  and  letters  of  the  respondent  may  be  admitted 
as  evidence  against  him.***  And  where  the  only  proof  of  an  act  of  bank- 
ruptcy given  by  the  creditors  is  a  statement  of  the  bankrupt,  such  state- 
ment must  be  accepted,  in  its  entirety,  as  true,  and  if  it  admits  a  trans- 
action which  would  constitute  an  act  of  bankruptcy  if  not  explained,  but 
also  includes  an  explanation,  the  latter  as  well  as  the  former  part  of  the 
statement  must  be  taken  as  true**7  The  bankrupt's  own  testimony  may 
be  contradicted  and  impeached,  but  the  uncorroborated  testimony  of  a 


006,  34  Am.  Bankr.  Rep.  55;  In  ro 
Spengler  (D.  0.)  238  Fed.  862,  39  Am. 
Bankr.  Rep.  64. 

«»Hill  v.  Levy,  98  Fed.  94,  3  Am. 
Bankr.  Rep.  374. 

«»i  Jones  v.  Burnham,  Williams  &  Co., 
138  Fed.  986.  71  C.  C.  A.  240,  15  Am. 
Bankr.  Rep.  85;  Lott  v.  Young,  109  Fed. 
798,  48  C.  C.  A.  654,  6  Am.  Bankr.  Rep. 
436;  In  re  Samuels,  215  Fed.  845,  132 
C.  d.  A.  187.  In  bankruptcy  proceed- 
ings against  a  partnership,  the  court  has 
no  concern  with  an  alleged  issue  of  fraud 
by  which  a  partner  had  been  Induced  to 
enter  the  firm.  In  re  Mitchell  &  Co.  (D. 
C.)  211  Fed.  778.  31  Am.  Bankr.  Rep.  814 

"a  In  re  Borne  l>lanin«  Mill,  96  Fed. 
812.  3  Am.  Bankr.  Rep.  123;  In  re 
Brown.  15  N.  B.  R.  416.  Fed.  Cas.  No. 
1.981:  In  re  Safe-Deposit  &  Sav.  Inst., 
7  N.  B.  R.  392,  Fed.  Cas.  No.  12.211:  I.en- 
noi  v.  Allen-Lane  Co.,  167  Fed.  114.  92 
C.  C.  A.  566,  21  Am.  Bankr.  Rep.  648: 
In    re   Billing,    145    Fed.    395,    17    Am. 


Bankr.  Hep.  80;  Jones  v.  Coates.  lj»:i 
Fed.  860,  116  C.  C.  A,  422,  28  Am.  Bankr. 
Rep.  249.  In  re  Condon,  209  Fed.  800, 
126  C.  C.  A.  524,  31  Am.  Bankr.  Rep.  754. 
Creditors  alleging  that  the  debtor  has 
admitted  in  writing  his  inability  to  pay 
his  del'ts  and  his  willingness  to  be  ad- 
judged a  bankrupt  have  the  burden  of 
proving  mich  allegations,  Albers  Com- 
mission Co.  v.  Rlehter,  251  Fed.  869,  164 
C.  C.  A.  SB,  42  Am.  Bankr.  Rep.  157. 

**sin  re  Drummond,  1  N.  B.  R.  231, 
Fed.  Cas.  No.  4,093. 

»« In  re  Sykes,  5  Blss.  113,  Fed.  Cas. 
No.  13.708;  Ex  parte  Potts,  Crabbe,  469. 
Fed.  Cas.  No.  11,344;  Ex  parte  Shouse, 
Crabbe.  482.  Fed.  Cas.  No.  12,815. 

*"  In  re  Luber,  152  Fed.  492,  18  Am. 
Bunkr.  Rep.  476. 

«=In  re  Hatje,  6  Blss.  436.  12  N.  B. 
R.  541,  Fed.  Can.  No.  6.215. 

**•  In  re  Franklin,  8  Ben.  238,  Fed. 
Cos.  No.  5,053. 
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single  witness  to  a  declaration  stated  to  have  been  made  by  the  bank- 
rupt will  not  prevail  as  against  his  positive  denial  supported  by  other 
witnesses.44'  Where  the  act  of  bankruptcy  alleged  is  the  appointment 
of  a  receiver  because  of  insolvency,  the  record  of  the  court  which  ap- 
pointed the  receiver  is  admissible  to  show  the  fact  and  the  reason44" 
and  its  recitals  cannot  be  contradicted  by  evidence  aliunde.450 

A  transfer,  removal,  or  concealment  of  property,  in  order  to  consti- 
tute an  act  of  bankruptcy,  must  have  been  effected  "with  intent"  to  hin- 
der or  defraud  creditors,  or  "with  intent"  to  give  a  preference,  as  the  case 
may  be.  To  make  out  a  case  for  adjudication,  therefore,  it  is  necessary 
for  the  petitioning  creditors  to  show  not  only  the  fact  of  transfer,  con- 
cealment, etc.,  but  also  the  intent  of  the  debtor  with  reference  to  de- 
frauding creditors  or  giving  a  preference.4*1  This  need  not  be,  and 
ordinarily  cannot  be,  established  by  direct  testimony.  But  his  conduct, 
actions,  financial  situation,  and  the  method  of  dealing  adopted  hy  him 
on  a  particular  occasion  may  be  shown,  and  such  an  intent  inferred 
therefrom,  provided  a  careful  examination  of  all  the  details  warrants 
such  an  inference.48*  Or,  as  the  authorities  generally  hold,  where  the 
actual  and  necessary  result  of  a  payment  or  transfer  of  property  is  to  give 
a  preference  to  a  particular  creditor,  a  showing  of  this  fact  raises  a  pre- 
sumption that  a  preference  was  intended  by  the  debtor  and  casts  upon 


««*  In  re  Foster,  126  Fed.  1014,  11  Am. 
Baokr.  Rep.  131. 

**"  Blue  Mountain  Iron  &  Steel  Co.  v. 
Portner,  131  Fed.  57.  65  0.  C.  A.  295,  12 
Am.  Bankr.  Rep.  559.  See  Iu  re  Mulr 
(D.  C.)  212  Fed.  495,  31  Am.  Bankr.  Rep. 
528.  Where  the  act  of  bankruptcy  al- 
leged is  that  because  of  Insolvency  n 
receiver  was  put  In  charge  of  tbe  debt- 
or's property,  tbe  Issue  Is  not  directly 
that  of  Insolvency,  but  whether  the  re- 
ceiver was  appointed  on  that  ground. 
In  re  Mapleeroft  Mills  (1).  C.)  218  Fed. 
669,  33  Am.  Bankr.  Rep.  815.  Where  the 
record  of  a  state  court  showed  that  the 
appointment  of  a  receiver  for  a  corpora- 
tion was  made  because  tbe  corporation 
was  Insolvent,  petitioners  In  involuntary 
bankruptcy  against  the  corporation  need 
not  prove  its  insolvency  and  tbe  appoint- 
ment of  a  receiver  for  that  reason,  ex- 
cept by  the  record  of  the  proceedings  In 
the  state  court.  Greenwood  Gum  Co.  v. 
Zimmerman.  240  Fed.  637.  153  C.  C.  A. 
635.  39  Am.  Bankr.  Rep.  198.  Evidence 
that  certain  of  a  corporation's  agents 
and  Its  counsel  procured  a  creditor  to  file 
a  bill  for  the  appointment  of  receivers 


does  not  show  that  the  corporation  com- 
mitted an  act  of  bankruptcy  by  procur- 
ing such  appointment.  In  the  absence 
of  evidence  that  tbe  agents  and  tbe  coun- 
sel were  authorized  so  to  do  by  the  di- 
rectors acting  as  a  board,  or  that  their 
acts  were  ratified  by  the  stockholders 
with  full  knowledge.  In  re  Win.  S.  But- 
ler Ic  Co.,  207  Fed.  705,  125  C.  C,  A. 
223,  30  Am.  Bankr.  Rep.  502. 

•  so  In  re  Edward  Ellsworth  Co.,  17:( 
Fed.  699,  23  Am.  Bankr.  Rep.  284. 

<"  Clark  v.  Henne  &  Meyer,  127  Fed. 
288,  62  C.  C.  A.  172,  11  Am.  Bankr.  Rep. 
583:  Cunningham  v.  Cady,  13  N.  B.  R. 
525.  Fed.  Cas.  No.  3,480;  In  re  King.  10 
N.  B.  R.  \m,  Fed.  Cas.  No.  7,783;  Crib- 
ben  &  Sexton  Co.  v.  North  End  House 
Furnishing  Co..  222  Fed.  830.  138  C.  C. 
A.  256,  34  Am.  Bankr.  Rep.  474.  John- 
son-BalHie  Shoe  Co.  v.  Bardsley,  Elmer 
ft  Nichols,  237  Fed.  763,  150  C.  C.  A.  517. 
38  Am.  Bankr.  Rep.  492;  Houghton  Wool 
Co.  r.  Morris,  249  Fed.  434,  161  0.  C.  A. 
408.  41  Am.  Bankr.  Rep.  271;  Marine 
Nat  Bank  v.  Swlgart  (C.  C.  A.)  262  Fed. 
854,  45  Am.  Bankr.  Rep.  162. 

«»*  Strauss  v.  Abrahams,  32  Fed.  310. 
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him  the  burden  of  exculpating  himself.***  And  so,  where  the  actual  and 
necessary  result  of  a  conveyance  or  mortgage  is  to  hinder  and  delay 
creditors  or  put  property  out  of  their  reach,  a  fraudulent  intent  on  the 
part  of  the  debtor  will  be  presumed,  and  he  must  assume  the  burden  of 
proving  his  good  faith.***  But  this  presumption  is  not  conclusive.  It  is 
rebuttable  by  the  defendant,  and  he  must  be  permitted  to  introduce  evi- 
dence explaining  the  transaction  and  negativing  the  alleged  fraudulent 
intention.***  And  he  will  succeed  in  this  if  he  can  show  that  he  was 
ignorant  of  his  insolvency  and  that  his  affairs  were  in  such  condition 
that  he  could  reasonably  expect  to  pay  all  his  debts  in  full.***  More- 
over, the  presumption  of  a  fraudulent  or  preferential  intent  varies  in 
intensity  with  the  circumstances  of  the  particular  case.  It  is  affected  by 
the  amount  involved,  and  is  not  of  great  strength  where  the  transfer 
involved  a  comparatively  small  part  of  the  debtor's  property.**7  Thus, 
although  the  debtor  was  certainly  insolvent,  the  fact  that  he  paid  a  sum 
of  less  than  three  dollars  in  settlement  of  a  current  store  bill  in  the 
usual  course  of  such  dealings,  where  his  total  indebtedness  amounted 
to  thirteen  thousand  dollars,  cannot  raise  a  presumption  of  an  intent 
to  give  a  preference,  as  against  his  own  testimony  that  the  payment  was 
not  made  with  any  such  intention.*** 

§  177.  Discontinuance  and  Dismissal  of  Proceedings. — As  originally 
enacted,  the  bankruptcy  act  provided  that  creditors  should  be  entitled 
to  at  least  ten  days'  notice  by  mail  of  the  proposed  dismissal  of  the  pro- 
ceedings (section  58),  and  that  "a  voluntary  or  involuntary  petition  shall 
not  be  dismissed  by  the  petitioner  or  petitioners  or  for  want  of  prose- 
cution or  by  consent  of  parties  until  after  notice  to  the  creditors"  (sec- 
tion 59g).  This  was  a  departure  from  the  rule  prevailing  under  the 
former  statute,  by  which  a  petitioning  creditor  could  discontinue  the 
proceedings  and  have  his  petition  dismissed  before  adjudication,  without 
giving  notice  to  any  other  creditors  of  the  alleged  bankrupt.*09     Now. 

*«  In  re  Borne  Pinning  Mill,  96  Fed.  SI?,  8  Am.  Bankr.  Sep.  123;  In  re  Pang- 

812,  3  Am.  Bankr.  Bep.  123;  In  re  Bloeb,  born,  185  Fed.  673,  28  Am.  Bankr.  Bep. 

109   Fed.   790,   48   C.   C-   A.   650,   6   Am.  40;  In  re  Blorh.  109  Fed.  790,  48  C.  C.  A. 

Bankr.  Bep.  300;  In  re  Gilbert,  112  Fed.  650,  6  Am.  Bankr.  Bep.  300;    Wager  y. 

951,  8  Am.  Bankr.  Bep.  101.  Hall.  16  Wall.  584,  21  L.  Ed.  504;   Tool 

40*  Lansing  Boiler  &  Engine  Works  v.  v.   Martin,   13  Wall.  40,  20  L.  Ed.  481; 

Joseph  T.  llyerson  &  Son,  V2H  Fed.  701,  Mncon  Grocery  Co.  v.  Beach,  156  Fed. 

63  C.  G.  A.  253.  11  Am.  Bankr.  Hep.  55H.  1009,  19  Am.  Bankr.  Rep.  558. 

"*  I^nstng  Boiler  &  Euglne  Works  v.  "?  In  re  Gtlhert,  112  Fed.  951,  8  Am. 

Joseph  T.  Byernon  &  Ron,  12K  Fell.  701,  Bunkr.  Bep.  101. 

63  C.  C.  A.  253,  11  Am.   Bankr.   Bep.  **»  Macon  Grocery  Co.  v.  Beach,  156 

558s    Ex  parte  Pott",  Crabbe,  469,  Fed.  Fed.  1009,  19  Am.  Bankr.  Rep.  558. 

<nn.  No.  11.344.  "« In  re  Tnmden  Boiling  Mill  Co.,  8 

*=«In  re  Borne  Planing  Mill,  90  Fed.  N.  B.   R.  590,  Fed.  Cas.  No.  2,338. 
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however,  the  notice  to  creditors  is  indispensable,  and  the  dismissal  of 
the  proceedings  without  giving  such  notice  is  erroneous  and  reversible 
for  error,  if  not  absolutely  void.460  But  it  was  held  that  no  such  notice 
was  necessary  where  no  list  of  creditors  had  been  filed  and  no  creditors 
other  than  the  petitioners  had  intervened  or  appeared  in  any  way  in 
the  proceedings,  since,  in  such  a  case  the  court  would  have  no  means 
of  knowing  whether  there  were  any  other  creditors  or  their  names  or 
addresses,  and  therefore  could  not  give  them  notice.**1  Probably  in 
consequence  of  these  decisions,  an  amendment  was  added  to  the  stat- 
ute in  1910,  by  which  it  was  provided  that  "the  court  shall,  before  en- 
tertaining an  application  for  dismissal,  require  the  bankrupt  to  file  a 
list,  under  oath,  of  all  his  creditors,  with  their  addresses,  and  shall  cause 
notice  to  be  sent  to  all  such  creditors  of  the  pendency  of  such  applica- 
tion, and  shall  delay  the  hearing  thereon  for  a  reasonable  time  to  allow 
all  creditors  and  parties  .in  interest  opportunity  to  be  heard-"462  Both 
this  amendment  and  the  original  section  relate  only  to  dismissals  which 
withdraw  the  case  without  its  having  been  submitted  to  the  court  for 
decision  on  the  merits,  and  not  to  dismissals  which  follow  as  the  result 
of  a  trial  or  hearing  on  the  merits.488 

Since  the  new  equity  rules  have  abolished  demurrers,  it  should  be 
remembered  that  a  motion  to  dismiss  a  petition  in  involuntary  bank- 
ruptcy is  in  the  nature  of,  or  takes  the  place  of,  a  demurrer,  so  that,  in 
determining  it,  the  facts  alleged  in  the  petition  will  be  considered  as 
true.484  And  though  the  petition  may  be  defective,  yet  if  the  defect 
could  easily  be  cured,  it  should  not  be  dismissed  without  opportunity 
given  to  amend.4**  But  it  is  the  duty  of  the  court  to  dismiss  the  pro- 
ceedings where  it  appears  that  there  is  a  want  of  jurisdiction  over  the 
person  of  the  defendant,4**  or  that  there  is  a  want  of  sufficient  petition- 
ing creditors,4*7  or  where,  the  case  being  submitted  on  the  petition  and 

tao  in  re  Plymouth  Cordage  Co.,  135  posed,  by  the  petitioning  creditors,  wbo 

Fed.  1000,  G8  C.  C.  A.  434,  13  Am.  Bankr.  are  few  in  number  and  not  Joined  by  the 

Rep.  665;   In  re  Black  Diamond  Copper  great  majority  of  the  creditors. 

Min.  Co.,  10  Ariz.  42,  85  Pac.  653.  «a  Neiiatanter  v.- Chicago  Dry  Goods 

i«i  In  re  Levi  &  Klanber,  142  Fed.  902,  Co.,  06  Fed.  830,  3  Am.  Bankr.  liep.  66. 

74  C.  C.  A.  132,  15  Am.  Hankr.  Rep.  294;  ***  Graham    Mtg.    Co.    v.    Pavy-Poen- 

In  re  Jerolson  Mercantile  Co.,  112  Fed.  hontas  Coal  Co,  23S  Fed.  488,  151  C.  C. 

906,  00  C.  C.  A.  641,  7  Am.  Banbr  Rep.  A.  424,  38  Am.  Bnnkr.  Hep.  118. 

588.  *«Doty   v.   Mason   (D.  C.)  244   Fed. 

«« Act  Cong.  June  25,  1010,  |  10,  3a  587,  40  Am.  Bankr.  Rep.  58. 

Stat  838;    Luxury  Fruit  Co.  v.  Harris,  *"  In  re  Waxelhaum,  9S  Fed.  589,  3 

217  Fed.  740,  133  C.  C.  A.  434,  33  Am.  Am.  Bankr.  Rep.  392.    See  In  re  Tully, 

Bankr.  Rep.  22a    But  see  In  re  Mason-  156  Fed.  634,  19  Am.  Bankr.  Hep.  604. 

Seaman  Transp.  Co.  (D.  C.)  235  Fed.  674,  ■  »RT  Cummins  Grocer  Co.  v.  Talley,  187 

37  Am.  Bankr.  Rep.  677,  holding  that  Fed.  507.  100  C.  C.  A,  273,  26  Am.  Bankr. 

notice  of  motion  to  dismiss  need  not  be  Rep.  484;    In  re  TriLelhorn,  137  Fed.  3, 

served  on  all  creditors,  where  it  is  op-  60  C.  C.  A.  001,  14  Am.  Bankr.  Rep.  491. 
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answer,  and  the  averments  of  the  answer  being  therefore  taken  as  true, 
it  sufficiently  negatives  the  commission  of  an  act  of  bankruptcy.***  So 
if,  after  the  institution  of  involuntary  proceedings,  the  debtor  files  his 
own  voluntary  petition,  and  all  the  creditors,  including  the  first  petition- 
ers, come  in  and  prove  their  claims,  under  the  last  petition,  this  must 
be  taken  as  a  waiver  of  the  involuntary  petition,  and  it  should  be  dis- 
missed.49* Moreover,  it  is  in  the  discretion  of  the  court,  though  perhaps 
not  its  imperative  duty,  to  dismiss  a  petition  in  voluntary  bankruptcy 
which  schedules  no  debts  which  would  be  barred  by  a  discharge*7* 
or  where  the  petitioner's  only  purpose  is  to  try  again  for  a  discharge 
from  the  same  debts  which  were  listed  in  previous  proceedings,  where- 
in he  failed  to  apply  for  a  discharge  or  in  which  a  discharge  was  de- 
nied.4'1 But  it  is  not  ground  for  dismissing  a  petition  in  involuntary 
bankruptcy  that  the  petitioning  creditor,  since  filing  the  petition,  has 
begun  a  suit  at  law  against  the  bankrupt  and  prosecuted  it  to  judg- 
ment.4" 

The  court  also  has  discretionary  power  to  dismiss  a  petition  in  in- 
voluntary bankruptcy  for  want  of  prosecution.478  And  this  may  also 
be  done,  in  proper  cases,  upon  the  consent  or  agreement  of  the  parties 
concerned.  But  the  court  must  be  a  party  to  it,  and  a  discontinuance 
by  consent  can  be  obtained  only  by  an  order  of  the  court  upon  a  special 
application,47*  made  before  an  adjudication  has  passed,  for  after  that  it 
is  too  late  to  settle  with  the  debtor  and  drop  the  proceedings.455  A 
voluntary  petitioner  in  bankruptcy  may  be  permitted  to  withdraw  his 


+«»In  re  Doddy  Jourdan  ft  Co.,  127 
Fed.  771,  11  Am.  Bankr.  Rep.  344. 

«»  In  re  Nounnan  &  Orr,  1  Utah,  44. 
But  see  In  re  Waxelbaum,  9S  Fed.  589, 
3  Am.  Bankr.  Rep.  302.  Where  an  al- 
leged bankrupt  resists  an  involuntary 
proceeding,  a  Judgment  at  dismissal  is 
ni>t  res  Judicata  nor  a  bar  to  a  subse- 
quent voluntary  proceeding.  In  re  Lach- 
enmnier.  203  Fed.  32,  20  Am.  Bankr.  Rep. 

«"ln  re  Coialnea,  133  Fed.  255,  13 
Am.  Bankr.  Rep.  292;  In  re  Sliepardson 
<T1.  0.)  220  Fed.  186.  34  Am.  Bankr.  Rep. 
284. 

*"  Kuntz  v.  Young,  131  Fed.  710,  65 
C.  C.  A.  477,  12  Am.  Bankr.  Rep.  506; 
In  re  Klhy,  157  Fed.  935,  10  Am.  Bankr. 
Rep.  734. 

*"  Van  Eleeck  v.  Thurber,  Fed.  Css. 
No.  10,  Mil. 

*'"  In  re  Levi  ft  Klauber.  142  Fed.  962, 
74  C.  C.  A.  132.  15  Am.  Bankr.  Rep.  294; 
In  re  Camden  Rolling  Mill  Co.,  8  N.  B. 


R.  590,  Fed.  Caa.  No.  2338;  In  re  Con- 
necticut Brass  ft  Mfg.  Corp.  ID.  C.)  257 
Fed.  44.1,  43  Am.  Bankr.  Rep.  370;  In  re 
Puget  Sound  Engineering  Co.  (D.  C.)  270 
Fed.  353,  4(i  Am.  Bankr.  Rep.  310. 

•  '•In  re  Buchanan,  10  N.  B.  R.  97, 
Fed.  Cos.  No.  2,073.  A  bankruptcy  court 
will  not  set  aside  a  stipulation  discontin- 
uing the  bankruptcy  proceedings  given 
upon  a  release  procured  by  fraud,  until 
relief  (a  sought  in  a  court  having  Juris- 
diction to  set  aside  the  release  for  fraud 
or  to  award  damages.  In  re  Bieler,  7 
N.  B.  R.  552,  Fed.  Cas/  No.  1,394.  Where 
proceedings  before  the  referee  on  an  in- 
voluntary petition  warrant  an  Inference 
that  the  failure  of  petitioners  to  produce 
any  proof  may  be  pursuant  to  an  agree- 
ment amounting  to  consent  of  parties  to 
a  dismissal,  the  referee  should  Investi- 
gate the  question.  In  re  Chalfea  (D.  C.l 
223  Fed.  379,  35  Am.  Bankr.  Rep.  257. 

«» In  re  Sherburne,  1  N.  B.  R.  558. 
Fed.  Cas.  No.  12,758. 
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petition  if  there  are  no  creditors  who  have  proved  their  claims  or  who 
object  to  that  course,478  but  he  cannot  have  the  petition  dismissed 
against  the  protest  and  objection  of  any  creditor."7  Similarly,  in  invol- 
untary proceedings,  the  petition  may  be  dismissed  when  the  bankrupt 
desires  it  and  all  the  creditors  will  consent.*7*  If  the  petitioning  credi- 
tors desire  to  withdraw  their  petition,  they  are  entitled  to  do  so  unless 
some  other  creditor  objects,  and  cannot  be  prevented  by  the  bankrupt's 
own  objection,  though  he  may  desire  an  adjudication  for  the  purpose 
of  making  secure  some  after-acquired  property.4"  But  if  one  or  more 
of  the  petitioning  creditors  insists  upon  an  adjudication  being  made,  or 
an  intervening  creditor  protests  and  shows  cause  against  a  dismissal, 
it  cannot  be  ordered  if  the  statutory  grounds  for  an  adjudication  exist  and 
no  fraud,  mistake,  or  oppression  is  shown.4**  And  a  trustee  in  bank- 
ruptcy (if  one  has  been  appointed)  may  appear  and  answer  an  application 
for  dismissal.4"  This  is  the  strict  rule,  and  undoubtedly  it  is  well  sup- 
ported by  the  authorities.  Yet  there  are  some  indications  of  a  disposi- 
tion towards  a  more  equitable  solution  of  such  cases.  In  a  recent  de- 
cision, where  a  bankrupt  moved  to  dismiss  the  involuntary  proceedings 
against  him,  and  gave  the  required  notice  to  all  the  creditors,  and  all 
but  one  of  them  freely  assented  to  a  dismissal,  it  was  held  that  the 
petition  was  properly  dismissed.  It  was  said:  "The  first  duty  of  the 
bankruptcy  court  is  to  administer  or  dispose  of  the  estate  in  the  inter- 
est of  the  creditors,  and  where  practically  all  of  them  assent  to  dismis- 
sal, either  affirmatively  or  by  .failure  to  oppose,  and  the  statutory  three  ' 
creditors  are  not  found  insisting  on  a  continuance  of  the  proceeding 
and  no  deception  is  suggested  to  have  been  practised  on  the  creditors, 
it  should  be  dismissed."  4W  It  should  also  be  noted,  as  the  rule  pre- 
vailing under  the  act  of  1867,  that  where  a  majority  of  the  creditors  de- 
sire a  dismissal  of  the  proceeding,  it  may  be  so  ordered  upon  their  giving 
proper  security  for  the  payment  of  the  objecting  or  non-assenting  credi- 
tors.4*' 

"•In    re   Hebbart,   104   Fed.   322,  5  Caa.  No.  9,533;  Bernard  r.  Abel,  166  Fed. 

Am.  Bankr.  Rep.  8.  649,  19  Am.  Bankr.  Rep.  383. 

ft  In  re  Smith,  155  Fed.  688,  19  Am.  *»»  In  re  Weldenfpld  (D.  C.)  257  Fed. 

Bankr.  Rep.  A3;   In  re  McKee  (D.  0.)  214  872,  44  Am.  Bankr.  ICep.  62. 

Fed.  885.     A  voluntary  bankrupts  pro-  **»  In  re  Cronin,  OS  Fed.  584,  3  Am. 

(■ceding  will  not  be  dismissed  because  In-  Bankr.  Rep.  552:    In  re  Lewis,  129  Fed. 

ntituted  to  escape  payment  of  alimony  147.    11   Am.   Bankr.   Rep.    883;     In   re 

and    contempt    proceedings    in    a    state  Mendenhall,  9  N.  B.  R.  380,  Fed.  Cas. 

court,  since  a  dismissal  would  merely  In-  So.  9,424. 

vlte  involuntary  proceedings  against  the  *"  lu   re  Pennsylvania   Conuol.  Coal 

bankrupt  and  result  in  no  advantage  to  Co.,  163  Fed.  B79.  20  Am.  Bankr.  Rep. 

bis  wife.     In  re  Pyatt  (D.  C.)  257  Fed.  872. 

361.  *82in  re  Rosenblatt  &  Co.   (O.  C.  A.) 

«*  In  re  Miller,  1  N.  B.  R.  410,  Fed.  193  Fed.  638,  28  Am.  Bankr.  Rep.  401. 

*"<  In  re  Indianapolis,  C.  &  Ia  R.  Co., 
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As  to  the  persons  entitled  to  move  for  a  dismissal,  it  has  been  held 
that,  where  one  of  several  partners  filed  a  petition  seeking  the  adjudi- 
cation of  the  firm  and  himself  as  bankrupts,  persons  who  denied  that 
they  were  members  of  the  firm  had  no  standing  to  complain  that  their 
motion  to  dismiss  was  denied.484  The  mere  fact  that  a  corporation 
adjudged  a  bankrupt  may  be  able  to  pay  its  creditors  in  full  is  not 
ground  for  dismissing  the  proceedings,  although  an  attempt  has  been 
made  by  one  creditor  to  use  the  bankruptcy  court  in  an  improper  way.4*" 
Though  the  court  of  bankruptcy  has  expressed  an  opinion  indicating 
its  purpose  to  dismiss  an  involuntary  petition,  yet  where  no  order  of 
dismissal  has  been  drawn,  as  directed  by  the  opinion,  the  petition  is 
not  dismissed  but  remains  pending.4" 

A  petition  which  has  been  erroneously  or  improvidently  dismissed 
may  be  reinstated  and  the  proceedings  resumed,  but  only  when  proper 
notice  has  been  given  to  the  defendant  or  he  has  appeared,487  and  not 
where  creditors  have  shown  an  unreasonable  dilatoriness  in  applying 
for  such  reinstatement,488  nor  where  such  dismissal  -was  ordered  after  a 
trial  or  hearing  on  the  merits.48* 

§  178.  Death  or  Insanity  .of  Bankrupt  Before  Adjudication. — The 
eighth  section  of  the  statute  provides  that  "the  death  or  insanity  of  a 
bankrupt  shall  not  abate  the  proceedings,  but  the  same  shall  be  conduct- 
ed and  concluded  in  the  same  manner,  so  far  as  possible,  as  though  he 
had  not  died  or  become  insane."  From  other  provisions  of  the  act  we 
learn  that  the  term  "bankrupt"  may  include  one  who  has  filed  his  vol- 
untary petition  or  against  whom  a  petition  has  been  filed,  and  that 
"bankruptcy,"  with  reference  to  time,  also  refers  to  the  filing  of  the  pe- 
tition. Hence  it  follows  that,  when  once  the  petition  is  duly  filed,  the 
proceedings  are  saved  from  discontinuance  upon  the  subsequent  death 
of  the  defendant,  even  though  that  occurs  before  the  service  of  process, 
or,  after  service,  at  any  time  before  adjudication.48*    But  thereupon  his 

6  Biss.  2S7,  8  N.  B.  B.  .102,  Fed.  Cas.  No.  "a  In  re  Jemlson  Mercantile  Co.,  112 

7,023;    In  re  Great  Western  Tel.  Co.,  5  Fed.  960,  50  C.  C.  A.  641,  7  Am.  Bankr. 

Biss.  359,  Fed.  Cas.  No.  5,739.    And  see  Rep.  5SK. 

In  re  .Baxter  &  Co.,  154  Fed.  22,  83  C.  C.  <»»  Neustadter  v.  Chicngo  Dry  Goods 

A.  100,  18  Am.  Bnnkr.  Rep.  450.  Co.,  96  Fed.  830,  3  Am.  Itnnkr.  Hep.  96. 

*s<  In  re  Fook  Won  &  Co.  {D.  C.)  232  *«•>  In  re  Spalding.  139  Fed.  244,  71  C. 

Fed.  483,  38  Am.  Bankr.  Rep.  419.  C.  A.  370,  14  Am.  Bnnkr.  Rep.  129;    In 

*»*  In    re  Jamaica    Slnte.  Roofing  &  re  Hicks,  107  Fed.  910,  6  Am.  Bnnkr. 

Supply  Co.,  197  Fed.  240,  28  Am.  Bankr.  Rep.  182;    Shute  v.  Patterson,  147  Fed. 

Rep.  703.  509,  78  C.  C.  A.  75.  17  Am.  Bnnkr.  Rep. 

*««  In  re  C.  Jutte  ft  Co..  258  Fed.  422,  09 :    In  re  Agnew  (P.  C.)  225  Fed.  650,  35 

160  O.   C.  A.  438,   44   Am.   Bnnkr.  Rep.  Am.    Bnnkr.   Rep.   709.     And  see  Home 

106.  Buyers'  Building  &  Loan  Ass"n  v.  Peter- 
man,  253  Pa.  418,  98  AH.  619.  Contra 
under  act  of  1807,  see  Frnzier  v.  Mc- 
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heirs  and  personal  representatives  should  be  brought  in  and  made 
parties  before  an  adjudication."1  So,  after  a  petition  has  been  filed 
against  partners,  the  decease  of  one  of  them  prior  to  any  adjudication 
upon  the  question  of  bankruptcy  is  no  legal  cause  for  dismissing  the 
petition.***  The  act  of  1867  required  a  bankrupt,  on  applying  for  his 
discharge,  to  make  oath  that  he  had  done  nothing  which  would  he  cause 
for  withholding  the  discharge,  and  it  was  held  that  this  was  an  indis- 
pensable prerequisite  to  the  granting  of  a  discharge,  and  hence,  that  if 
the  bankrupt  died  before  taking  this  oath,  no  discharge  could  be  grant- 
ed.4'* The  present  statute  contains  no  such  requirement,  and  it  seems 
probable  that  the  heirs  and  representatives  of  a  deceased  bankrupt  might 
obtain  a  discharge  from  liability  for  his  debts;  but  the  point  is  unde- 
cided. The  death  of  the  bankrupt,  however,  makes  this  further  differ- 
ence in  the  settlement  of  his  estate,  that  it  is  to  be  distributed  accord- 
ing to  the  bankruptcy  law,  and  not  according  to  the  state  law  which 
otherwise  would  be  applicable.4**  As  to  insanity,  the  rule  is  that  if 
an  alleged  bankrupt  commits  an  act  of  bankruptcy  while  sane,  and 
by  reason  of  a  petition  founded  on  such  act  the  court  of  bankruptcy 
obtains  jurisdiction  of  a  proceeding  against  him,  it  will  continue  the 
proceedings  notwithstanding  his  supervening  insanity ;  but  if  the  bank- 
rupt was  insane  when  the  alleged  act  of  bankruptcy  was  committed,  no 
adjudication  of  bankruptcy  can  properly  be  made  against  him.4** 

§  179.  Trial  by  Jury.— The  respondent  in  a  petition  in  involuntary 
bankruptcy  has  the  right  to  a  trial  by  jury  in  respect  to  the  question  of 
his  insolvency  (where  that  is  a  fact  material  to  the  maintenance  of  the 
petition),  and  in  respect  to  the  commission  of  the  act  or  acts  of  bank- 
ruptcy alleged  in  the  petition,  provided  he  files  a  written  application 
therefor  at  or  before  the  time  within  which  an  answer  may  be  filed.4** 
This  right  is  expressly  limited  to  the  alleged  bankrupt  himself.  Cred- 
itors may  intervene  and  contest  the  issue  and  oppose  the  adjudication, 
but  they  cannot  demand  a  trial  by  jury  if  the  defendant  himself  does  not 

Donald,   8  N.   B.  K.  237,   Fed.   Cits.  No.  bankrupt,  hts  administrator  may  file  an 

5,073.     But  compare  In  re  Litchfield,  7  application  for  a  discharge,    InreAgnew 

Ben.  289,  9  N.  B.  It.  BOfl,  Fed.  Cas.  No.  (D.  C.)  225  Fed.  050,  35  Am.  Itankr.  Rep 

8,385.  709. 

<«'  Sbute  v.   Patterson,   147   Fed.  509,  "»<  In  re  Devlin,  ISO  Fed.  170,  24  Am. 

79  C.  C.  A.  75,  17  Am.  Rnnkr.  Hep.  99.  Bunkr.  Hop.  SOU. 

««  Hunt  v.  Pooke,  5  N.  B.  11.  161,  Fed,  «»*  In  re  Kehler,  159  Fed.  65,  80  C.  C. 

Caa.  No.  6,896.  A.  245,  19  Am.  Bankr.  Rep.  513 ;    In  re 

*»»  In  re  fiuntke.  A  N.  B.  It.  92.  Fed.  Ward,  104  Fed.  174,  2S  Am.  Itankr.  Ron. 

Can.  No.  5,868;    In  re  Qiilntke,  2  Ben.  29. 

354,  Fed.  Cas.  No.  11,514  ;    In  re  O'Fnx-  **"  Bankruptcy    Act    1SW,    §    19a.      A 

rell,  3  Ben.  191,  2  N.  B.  It.  484.  Fed.  Cas.  trial  by  Jury  upon  a  petition  In  Involun- 

No.  10,44fl.     I'nder  the  present  statute  tar.v  bankruptcy  is  confined  to  the  issue 

(f  8)  It  Is  held  that,  on  the  death  of  a  of  insolvency  and  whether  acts  of  bank- 
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ask  it."7  Moreover,  the  bankrupt,  in  order  to  be  entitled  to  this  mode 
of  trial,  must  enter  his  appearance  and  file  his  answer  at  the  proper 
time.**1  And  he  must  apply  for  a  jury  in  the  manner  pointed  out  by 
the  statute  and  within  the  time  there  limited.  If  he  does  not,  he  will 
be  deemed  to  have  waived  his  privilege  in  this  respect  and  cannot 
afterwards  demand  it.***  In  that  case,  it  is  the  province  of  the  judge  to 
determine  all  the  issues  arising  upon  the  petition  and  answer  without 
the  intervention  of  a  jury.*00  It  is  also  held  that  if  the  alleged  bank- 
rupt files  a  general  demurrer  to  the  petition,  which  is  overruled  after 
argument,  it  is  then  too  late  for  him  to  file  a  general  denial  and  demand 
a  trial  by  jury;  it  is  then  in  the  discretion  of  the  court  either  to  adjudge 
him  bankrupt  forthwith  or  to  allow  him  to  answer  over  on  terms.1*1 

It  will  be  observed  that  jury  trial  is  given  as  of  right  only  in  the 
two  cases  specified  in  the  statute,  namely,  on  the  issue  of  solvency  or 
insolvency  and  on  that  as  to  the  commission  of  an  act  of  bankruptcy. 
If  the  respondent  admits  or  does  not  traverse  the  allegations  of  the 
petition  concerning  these  matters,  but  takes  issue  on  the  ground  that 
the  petitioner  is  not  a  creditor  of  his,  that  he  does  not  owe  him  the 
debt  alleged,  or  that  it  is  not  a  debt  provable  in  bankruptcy,  he  cannot 
demand  a  trial  by  jury.50*  So  where  he  chooses  to  contest  the  pro- 
ceeding on  the  ground  that  he  is  a  farmer  or  a  wage-earner  and  there- 
fore not  amenable  to  involuntary  bankruptcy;  this  is  not  an  issue  on 
which  he  is  entitled  as  of  right  to  a  jury  trial.80*  And  so  of  the  question 
whether  one  of  the  respondents  was  in  fact  a  member  of  the  partnership 
against  which  the  proceedings  are  directed.*0*  As  to  these  and  other 
similar  matters,  it  is  always  in  the  discretion  of  the  court  to  refer  a 
disputed  issue  to  a  jury,  but  it  cannot  be  demanded  as  of  right,  and 
the   verdict  is  advisory   only   and   not  necessarily   conclusive   on   the 

ruptey  were  committed.    Walter  Grain  9»°  Carpenter  v.  Cudd,  174  Fed.  603, 

Co.  v.  Gregg  Grain  Co  (C.  C.  A.)  268  Fed.  98  C.  C.  A.  449,  23  Am.  Bankr.  Rep.  463. 

610,  46  Am.  Bankr.  Rep.  121.  D01  In  re  Benbam,  8  N.  B.  R.  94. 

mt  In  re  Herzlkopf,  121  Fed.  544,  57  ■"  Phelps  V.  Claeen,  Woolw.  204,  3  N. 

C.  C.  A.  60G,  9  Am.  Bankr.  Rep.  745.  B.  IE.  87,  Fed.  Cas.  No.  11.074;   Mores  V. 

«•»  In  re  Gehhardt,  3  N.  B.  R.  268,  Fed.  Franklin  Coal  Co.,  125  Fed.  998,  11  Am. 

Cas.  No.  5,291.  Bankr.  Rep.  423:    Ex  parte  Foster,    5 

*««  In  re  Neasmith,  147  Fed.   130,  77  Law  Rep.  406,  Fed.  Cas.  No.  4.959. 

C.  C.  A.  402,  17  Am.  Bankr.  Hep.  128 ;  ■•»  Carpenter  v.  Cudd.  174  Fed.  603,  BS 

Bray  v.  Cobb,  91  Fed.  102,  1  Am.  Bankr.  C.  C.  A.  449,  23  Am.  Bankr.  Rep.  463 ; 

Rep.  153 ;  In  re  Sherry,  8  N,  B.  R.  142 ;  Stephens  v.  Merchants'  Nat.  Bank,  154 

In  re  Hunter,  3  McLean,  297,  Fed.  Cas.  Fed.  341,  83  C.  C.  A.  119,  IS  Am.  Bankr. 

No.  6,902.    Where  the  bankrupt  does  not  Rep.  500. 

demand  a  Jury  trial  In  iiis  answer,  it  is  eoiln  re  Neasmith,  147  Fed.  160,  77 

not  an  abuse  of  the  court's  discretion  to  C.  C.  A.  402,  17  Am.  Bankr.  Rep.  128;    In 

refuse  such  a  demand,  though  made  with  re  Fin  her  ty  (D.  C.)  205  Fed.  741,  45  Am. 

due  promptness  afterwards.    In  re  West-  Bankr.  Rep.  63S;  In  re  Samuels  &  Lesser 

er,  242  Fed.  405,  155  C.  O.  A.  241,  40  Am.  <D.  C.)  207  Fed.  195,  30  Am.  Bankr.  Rep. 

Bankr.  Rep.  89.  293. 
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court."8  And  so,  in  general,  "in  cases  of  bankruptcy,  many  incidental 
questions  arise  in  the  course  of  administering'  the  bankrupt's  estate, 
which  ordinarily  would  be  pure  cases  at  law,  and  in  respect  of  their 
facts  triable  by  jury,  but,  as  belonging  to  the  bankruptcy  proceedings, 
they  become  cases  over  which  the  bankruptcy  court,  which  acts  as  a 
court  of  equity,  exercises  exclusive  control.  The  bankruptcy  court 
may,  and  in  cases  peculiarly  requiring  such  a  course  will,  direct  an  ac- 
tion or  an  issue  at  law  to  aid  it  in  arriving  at  a  right  conclusion.  But 
this  rests  in  its  sound  discretion.""* 

As  to  the  issue  of  insolvency,  this  involves  as  elements  the  question 
of  the  amount  of  indebtedness  and  the  fair  valuation  of  the  bankrupt's 
property,  both  of  which  he  is  entitled  to  have  determined  by  a  jury; 
and  the  court  cannot  make  a  preliminary  finding  as  to  the  validity  and 
amount  of  the  claims  of  certain  creditors  which  will  be  conclusive  on 
the  jury  on  the  trial  of  such  issue.""  As  to  the  issue  of  the  commis- 
sion of  an  act  of  bankruptcy,  the  question  whether  or  not  the  defendant 
made  a  general  assignment  for  the  benefit  of  his  creditors  is  a  question 
of  fact  on  which  he  is  entitled  to  demand  a  jury.8**  And  so,  in  respect 
to  the  fourth  act  of  bankruptcy,  it  is  proper  to  submit  to  a  jury  the 
questions  whether  the  respondent  was  insolvent,  whether  receivers  were 
appointed  because  of  such  insolvency,  and  whether  such  receivers  took 
charge  and  possession  of  his  property  and  still  continue  to  hold  it.s•, 
But  where  the  act  of  bankruptcy  charged  is  a  transfer  of  property  with 
intent  to  prefer  a  creditor,  and  the  answer  admits  the  respondent's  in- 
solvency and  the  act  charged,  but  merely  denies  the  intent,  this  does 
not  raise  such  an  issue  as  to  entitle  him  to  a  trial  by  jury.81* 

The  statute  further  provides  that  "if  a  jury  is  not  in  attendance 
upon  the  court,  -one  may  be  specially  summoned  for  the  trial,  or  the 
case  may  be  postponed."  ,l1  The  court  may  therefore,  in  its  discretion, 
issue  a  special  venire  and  impanel  a  jury  to  try  the  issue,  at  any  time, 
without  regard  to  the  question  of  its  being  term-time  or  vacation  in 
the  district  court  proper."*    The  proceedings  on  a  jury  trial  held  under 

s«b  Carpenter  v.  Cudd,  174  Fed.  603,  "»b  Day  v.  Beck  &  Gregg  Hardware 

88  O.  O.  A.  449,  23  Am.  Banfcr.  Hep.  463 ;  Co..  114  Fed.  834,  52  O.  C.  A.  468,  8  Am. 

Oil  Well  Supply  Co.  v.  Hall,  128  Fed.  Bankr.  Rep.  175. 

M5,  63GO.A.  343, 11  Am.  Bankr.  Rep.  80»  Blue  Mountain  Iron  &  Steel  Co.  v. 

736;    In  re  Neaemith,  147  Fed.  160,  77  Portner,  131  Fed.  67,  65  C.  C.  A.  295,  12 

C.  C.  A.  402,  17  Am.  Bankr.  Rep.  128;  Am.  Bankr.  Rep.  559. 

Morrison  v.  Rleman,  249  Fed.  07,  161  "°  In  re  Harris,  155  Fed.  216,  19  Am. 

C.  C.  A.  149,  41  Am.  Bankr.  Rep.  325.  Bankr.  Rep.  204. 

sos  Barton  v.  Barbour,  104  U.  S.  126,  »«  Bankruptcy  Act  1898, 1 10b. 

26  L.  Ed.  672.  ""  In  re  FIndlay,  5  Btes.  480,  9  N.  B. 

*<■-'  ScbloBs  t.  Strellow,  156  Fed.  662,  R.  83,  Fed.  Can.  No.  4,789;    Lehman  v. 

£4  C.  C.  A.  374,  19  Am.  Bankr.  Rep.  359."  Stratwberger,  2  Woods,  554,  Fed.  Cas.  No. 
8,216. 
Blk.Bkr.(3d  Ed.)— 27 
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this  provision  of  the  bankruptcy  act  are  the  same  in  form  as  on  the 
trial  of  an  ordinary  action  at  law  in  a  federal  court,'"  and  if  error  is 
committed,  it  can  only  be  reviewed  on  an  application  for  a  new  trial 
or. on  a  writ  of  error,  and  not  by  appeal.*" 

§  180.  Trial  or  Hearing;  Conduct  of  Proceedings. — Where  a  trial 
by  jury  is  not  demanded,  or  is  not  demandable  of  right,  as  noted  in 
the  preceding  section,  it  is  for  the  judge  of  the  court  of  bankruptcy 
to  determine  the  issues  presented  by  the  pleadings.  But  if  disputed 
questions  of  fact  arise,  he  may  refer  them  to  a  special  master  or  to  a 
referee  in  bankruptcy,  to  ascertain  and  report  the  facts,*18  and  the  re- 
port is  entitled  to  the  very  greatest  consideration  and,  if  responsive  to 
the  reference,  will  ordinarily  be  regarded  as  conclusive  and  not  to  be 
set  aside  at  the  mere  discretion  of  the  court.018  It  is  also  within  the 
authority  of  the  court  of  bankruptcy  to  grant  continuances  or  adjourn- 
ments under  proper  circumstances,'"  and  the  want  of  an  adjournment  to 
a  day  certain,  after  issue  joined  as  to  the  acts  of  bankruptcy  alleged,  does 
not  terminate  the  proceedings.*1*  If  the  issues  have  been  tried  by  a 
jury,  the  court  has  the  same  power  over  the  verdict  as  a  court  of  com- 
mon law,  and  may  set  it  aside  and  order  a  new  trial  for  cause  shown ,"• 
or  may  award  a  new  trial  on  the  ground  of  error  in  its  own  instruc- 
tions.**0 Similarly,  it  may,  if  deemed  best,  order  the  consolidation  of 
different  petitions  in  bankruptcy  filedby  different  creditors  against  the 

si*  In  re  Ward,  161  Fed.  755,  20  Am. 
Bankr.  Rep.  482 ;  Morsa  v.  Franklin  Coal 
Co.,  125  Fed.  088,  11  Am.  Bankr.  Rep. 
423;  In  re  Jelsh,  9  N.  B.  R.  412,  Fed. 
Cub.  No.  7,257. 

s»  In  re  Xeasmith,  147  Fed.  160,  77  C. 
C.  A.  402,  17  Am.  Banbr.  Rep.  12S.  And 
see  supra,  !  40. 

o"  W.  A.  Gape  A  Co.  v.  Bell,  124  Fed. 
371, 10  Am.  Bankr.  Rep.  696;  Lackawan- 
na Leather  Co.  v.  La  Porte  Carriage  Co., 
211  Fed.  318,  127  C.  C.  A.  604,  31  Am. 
Bankr.  Rep,  658;  In  re  C.  W.  Bartleson 
Co.  CD-  C.)  243  Fed.  1001,  40  Am.  Bankr. 
Rep.  13;  United  States  v.  Coyle  (D.  C.) 
229  Fed.  250 :  In  re  Lenoir-Cross  &  Co. 
<D.  C.)  226  Fed.  227,  88  Am.  Bankr.  Rep. 
774.  Where  a  bankrupt's  assignment  of 
accounts  was  preferential,  and  the  trans- 
action was  very  complicated,  the  account 
should  be  submitted  to  a  special  master 
to  determine  a  disposition  of  it  and  state 
the  same.  Chapman  v.  Hunt  (D.  C.)  248 
Fed.  160,  41  Am-  Bankr.  Rep.  482.  In- 
tervening creditors  are  not  entitled  as  of 
right  to  a  re-reference  of  the  question 


whether  the  original  petitioners  had  suf- 
ficient claims  against  the  alleged  bank- 
rupt, on  a  mere  suggestion  of  collusion, 
but  such  re-reference  ma;  be  granted 
by  the  court.  In  re  Smith  (D.  C.)  232 
Fed.  284,  36  Am.  Bankr.  Rep.  637. 

sio  In  re  El  Sevllla  Restauraat  (D.  C.) 
253  Fed.  410,  41  Am.  Bankr.  Rep.  608 ; 
In  re  J.  W.  Lavery  &  Son  (D.  C.)  244 
Fed.  959,  39  Am.  Bankr.  Rep.  807;  In 
re  Murphy  (D.  C.)  225  Fed.  392,  35  Am. 
Bankr.  Rep.  635 ;  In  re  Senola  Duck 
Mills  CD.  C.)  193  Fed.  711;  Phllpot  T. 
O'Brien,  126  Fed.  167,  61  C.  C.  A.  Ill, 
11  Am.  Bankr.  Rep.  205;  In  re  Potwi  CD. 
CJ  268  Fed.  997.  46  Am.  Bankr.  Rep.  113. 

»"  In  re  Cohen,  131  Fed.  391,  11  Am. 
Bankr.  Rep.  439:  In  re  Pupke,  1  Ben. 
342,  Fed.  Cas.  No.  11,468. 

sis  in  re  Bucnnnan,  10  N.  B.  B.  97, 
Fed.  Cas.  No.  2,073. 

«» In  re  De  Forest,  9  N.  B.  R.  278, 
Fed.  Cas.  No.  3,745;  Ex  parte  Corse,  Fed. 
Cas.  No.  3^54. 

'  osf  In  re  Murks  Bros.,  135  Fed.  448,  14 
Am.  Bankr.  Rep.  83a 
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same  debtor,**1  but  involuntary  proceedings  in  bankruptcy  against  an 
individual  cannot  be  changed,  during  their  pendency  and  after  testi- 
mony has  been  taken,  by  a  mere  order  amending  the  title,  so  as  to  em- 
brace also  a  proceeding  against  a  partnership  of  which  the  original  de- 
fendant is  one  member."*  Where  a  bankrupt  against  whom  an  invol- 
untary petition  is  pending  files  a  voluntary  petition,  notice  should  be 
given  to  the  creditors  filing  the  involuntary  petition  before  any  action 
on  the  voluntary  one,  and  such  action  should  then  be  taken  with  re- 
spect to  the  two  petitions  as  appears  to  be  for  the  best  interest  of  the 
estate.  Thus,  it  would  not  be  proper  to  make  an  adjudication  on  the 
voluntary  petition  and  dismiss  the  other,  where  the  result  would  be 
to  prevent  the  successful  impeachment  of  certain  conveyances  alleged 
to  be  preferential.'**  A  court  of  bankruptcy  also  has  power  to  make 
proper  orders  respecting  the  pleadings."*  But  the  rule  is  that  if  the 
petitioning  creditors  move  for  an  adjudication  on  the  petition  and  an- 
swer, they  thereby  admit  the  facts  properly  pleaded  in  the  answer,  in 
accordance  with  the  general  rules  of  equity  practice,  and  the  only  ques- 
tion presented  is  as  to  the  legal  sufficiency  of  the  answer;  and  if  the 
motion  is  denied,  the  defendant  is  entitled  to  a  final  decree  dismissing 
the  petition.018 

§  181.  Adjudication. — If  the  alleged  bankrupt  or  any  of  his  creditors 
shall  appear  within  the  time  limited  and  controvert  the  facts  alleged 
in  the  petition,  the  judge  is  to  determine,  as  soon  as  may  be,  the  issues 
presented  by  the  pleadings,  without  the  intervention  of  a  jury,  except 
in  cases  where  a  trial  by  jury  is  granted  by  law  and  is  seasonably  de- 
manded, and  either  make  the  adjudication  or  dismiss  the  petition.  But 
if  no  pleadings  are  filed  before  or  on  the  last  day  allowed  by  law  for 
that  purpose,  the  judge  is  to  make  the  adjudication  or  dismiss  the  peti- 
tion, on  the  next  day  or  as  soon  thereafter  as  may  be  practicable.  But 
if  he  is  absent  from  the  district,  or  the  division  of  the  district  in  which 
the  petition  is  pending,  on  that  day,  and  no  pleadings  have  been  filed, 
the  clerk  shall  forthwith  refer  the  case  to  the  referee.8*'     Thus  it  ap- 

«i  In  re  McCracken  &  McLeod,  129  Broe.,  162  Fed.  663,  89  C.  0.  A.  466,  20 

Fed.  621,  12  Am.  Bankr.  Rep.  95;    Salt  Am.  Bankr.  Rep.  612. 

Lake  Valley  Canning  Co.  v.  Colllna,  ITS  ««  In  re  Waugn.  133  Fed.  281,  60  O. 

Fed.  91,  99  C.  C.  A.  611,  23  Am.  Bankr.  C,  A.  659,  13  Am.  Bankr.  Rep.  187;    In 

Rep.  716.  re  Taylor,  102  Fed.  728,  42  O.  C.  A,  1, 

•»  In  re  Kaufman,  176  Fed.  93,  99  C.      *  Am"   Bankr"   ***  6I5-     Tto  alle«ed 

C.  A.  107,  23  Am.  Bankr.  Rep.  129.  bankrupt  cannot  have  the  case  set  down 

tor  hearing  on  the  petition  and  answer. 

•■• In  re  Dwyer,  112  Fed.  777,  7  Am.  In  „  nneman  (D.  C.)  223  Fed.  662,  34 
Bankr.  Rep.  632.  Am   Bankr,  Kep.  245. 

»**  Young  ft  Holland  Co.  v.   Brande  «•  Bankruptcy  Act  1898,  !  18d,  e,  f,  g. 
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pears  that  if  no  pleadings  have  been  filed  on  behalf  of  the  bankrupt  or 
any  of  his  creditors,  and  the  petition  is  sufficient  on  its  face,  it  is  the 
duty  of  the  judge  to  make  an  adjudication  of  bankruptcy.5"  It  is  also 
the  plain  purpose  of  the  act  that  there  shall  be  absolutely  no  unneces- 
sary delay  in  disposing  of  the  petition.  If  an  unreasonably  long  time 
elapses  after  the  filing  of  the  pleadings,  without  any  attempt  either  on 
the  part  of  the  petitioning  creditors  or  the  court  to  bring  the  matter  to 
a  final  determination,  and  more  especially  if  creditors  are  allowed  to 
take  their  own  course,  outside  the  bankruptcy  proceedings,  in  regard 
to  reorganizing  the  debtor's  business  and  distributing  his  property,  it 
may  be  concluded  that  the  court  of  bankruptcy  has  lost  its  jurisdiction 
over  the  case,  and  a  state  court  will  be  justified  in  entertaining  and 
proceeding  with  an  attachment  suit  of  a  single  creditor.*** 

The  adjudication  of  bankruptcy,  for  which  an  official  form  has  been 
provided  (No.  12),  is  an  order  or  decree  of  the  court  of  bankruptcy,  re- 
citing the  hearing  and  consideration  of  the  petition  and  concluding  that 
the  respondent  "is  hereby  declared  and  adjudged  bankrupt  accordingly." 
The  entry  of  the  order  constitutes  the  adjudication';  but  a  mere  mem- 
orandum of  the  judge  on  the  petition  directing  an  order  to  be  entered 
does  not  complete  it."2'  An  adjudication  of  bankruptcy  relates  back  to 
the  date  of  the  filing  of  the  petition.*80 

An  order  or  judgment  refusing  to  make  the  adjudication  asked  for 
may  no  doubt  be  opened  for  a  rehearing,  but  this  will  not  be  done 
where  the  motion  simply  repeats  the  petitioners'  original  charge  of  in- 


nsi  in  re  Black  Diamond  Copper  Mtn.  of  the  law  as  laid  down  In  the  bankrupt- 
Co.,  10  Ariz.  42,  85  Pac.  653.  cy  act   It  Is  not  within  the  province  of 

"'Arms  Harvester  Co.  v.  Beekman  the  bankruptcy  court  to  deny  an  adjudi- 

Lumber  Co.,  222  U.  S.  300,  32  Sup.  Ct.  cation  In  bankruptcy,  and  then  hold  ju- 

96,  56  L.  Ed.  208,  27.  Am.  Bankr.  Rep.  rlsdlction  over  the  property  for  the  pnr- 

262.    Herein  It  was  said:     "It  was  the  pose  of  allowing  some  of  the  creditors 

duty  of  the  bankruptcy  court,  If  It  lu-  to  effect  a  reorganization  and  dlstribu- 

tended  to  administer  the  property  under  tion  of  the  property.     We  cannot  say 

the  bankruptcy  law,  to  promptly  deter-  that  we  think   the   Supreme  Court  of 

mine  the  question   of  adjudication,   to  Missouri  was  wrong,  indeed  we  think  It 

proceed  with  the  selection  of  a  trustee  was   right,   In   reaching  the  conclusion 

and  the  administration  and  distribution  that  the  district  court  had  declined    to 

of  the  estate,  as  required  by  the  act  adjudicate  the  corporation  a  bankrupt 

This  It  evidently  declined  to  do,  and  per-  and  vest  Its  property  in  a  trustee,  and. 

mltted  the  creditors'  committee,  which  deeming  it  best  for  the  creditors  to  Jol- 

had  been  organized  for  the  avowed  pnr-  low  out  their  plans,  had  found  that  the 

pose  of  defeating  court  proceedings,  to  case  was  not  one  calling  for  the  inter- 

adminlster  the  estate,  to  buy  and  sell  vention  of  the  bankruptcy  court." 

property,  and  mature  a  plan  for  the  re-  «»  In  re  Hill,  7  Ben.  37S,  10  N.  B.  B. 

organization  of  the  concern.    This  may  133,  Fed.  Cas.  No.  6,484. 

have  been  for  the  benefit  of  the  credl-  «oin  re  Bear.  Fed.  Cas.  No.  1,177; 

tors,  but  It  was  not  the  administration  Smith  v.  Brlnberhoff,  6  N.  T.  305. 
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solvency  without  disclosing  any  new  evidence  to  combat  that  offered 
by  the  respondent."1  The  pendency  of  a  petition  in  involuntary  bank- 
ruptcy does  not  deprive  the  court  of  jurisdiction  to  make  an  adjudica- 
tion on  a  voluntary  petition  subsequently  filed,  but  if  this  is  done,  the 
right  of  the  petitioning  creditors  to  set  aside  a  preferential  transfer 
should  be  preserved  by  the  order.5*5  An  adjudication  in  bankruptcy 
may  perhaps  be  amended  like  any  other  judgment,  but  not,  it  seems, 
after  the  time  for  taking  an  appeal  has  expired.1"* 

§  182.  Conclusiveness  and  Effect  of  Adjudication. — A  decree  of  a 
federal  district  court  sitting  in  bankruptcy,  upon  a  petition  in  involun- 
tary proceedings,  whereby  the  debtor  is  adjudged  and  declared  a  bank- 
rupt, is  in  the  nature  of  a  decree  in  rem,  since  it  determines  his  legal 
status  in  that  respect,  and  is  therefore  notice,  of  itself,  to  all  creditors, 
and  is  conclusive  evidence  that  all  the  facts  necessary  to  sustain  the 
decree  were  proved  before  the  court.  ***  All  the  creditors  of  a  bankrupt 
are  at  least  constructively  parties  to  the  proceeding  to  have  him  so  ad- 
judged, and  are  conclusively  bound  by  the  adjudication,  at  least  in  so 
far  as  it  determines  the  fact  of  his  insolvency  and  his  commission  of  the 
act  of  bankruptcy  charged.5*"  In  particular,  the  insolvency  of  the  debtor 
at  the  lime  of  making  the  conveyance  or  transfer  of  property  alleged  as 
an  act  of  bankruptcy  is  necessarily  involved  in  the  adjudication,  and  is 
conclusively  established  by  it  when  the  question  shall  again  arise  at  any 
stage  of  the  proceedings,  as,  when  it  is  sought  to  set  aside  the  convey- 


"i  Lackawanna  Leather  Co.  v.  La 
Porte  Carriage  Co.,  211  Fed.  318,  127  C. 
0.  A.  604,  31  Am.  Bankr.  Rep.  65a 

*»*  International  Silver  Co.  v.  New 
York  Jewelry  Co.,  233  Fed.  945,  147  O. 
C.  A.  619,  37  Am.  Bankr.  Rep.  91. 

«•  Rhame  v.  Southern  Cotton  Oil  Co., 
230  Fed.  403,  144  a  a  A.  545,  35  Am. 
Bankr.  Rep.  732. 

"*  Chapman  v.  Brewer,  114  U.  S. 
158,  5  Sup.  Qt.  799,  29  L.  Ed.  83 ;  In  re 
Rilling,  145  Fed.  395.  17  Am.  Bankr. 
Rep.  80;  Lewis  v.  Sloan.  68  N.  C.  557; 
In  re  Wallace,  Deady.  433,  2  N.  B.  R. 
134,  Fed.  Cas.  No.  17,094;  In  re  Banks, 
1  N.  Y.  Leg.  Obs.  274.  Fed.  Cas.  No. 
958;  In  re  Ordway,  19  N.  B.  R.  171.  Fed. 
Can.  No.  10.552 ;  Shawhan  v.  Wherritt, 
7  How.  627,  12  L.  Ed.  847;  Morse  v. 
Oodfrey,  3  Story,  391,  Fed.  Cas.  No.  9.- 
856;  Hayl  v.  Lapham,  27  Ohio  St.  452; 
Thornton  v.  Hogan,  63  Mo.  143 ;  Fidelity 
&  Deposit  Co.  v.  Queens  County  Trust 
Co.,  220  N.  T.  225,  123  N.  B.  370. 


03=  Cook  t.  Robinson  (O.  C.  A.)  194 
Fed.  785,  28  Am.  Bankr.  Rep.  182;  In 
re  Broadway  Savings  Trust  Co.,  152  Fed. 
152,  81  C.  O.  A.  58,  18  Am.  Bankr.  Rep. 
254;  In  re  Billing,  145  Fed.  395.  17 
Am.  Bankr.  Rep.  80;  Bear  v.  Chase,  99 
Fed.  920,  40  C.  C.  A.  182,  3  Am.  Bankr. 
Hep.  746:  In  re  American  Brewing  Co., 
112  Fed.  752,  50  C.  C.  A.  517,  7  Am. 
Bankr.  Rep.  463;  Lazarus  v.  Eagen,  206 
Fed.  518,  30  Am.  Bankr.  Rep.  287;  In 
re  Hecox,  1G4  Fed.  823,  90  C.  C.  A.  627, 
21  Am.  Bankr.  Rep.  314 ;  In  re  MaLkan 
(C.  C.  A.)  201  Fed.  894,  44  Am.  Bankr. 
Hep.  433;  In  re  Gibney  Tire  &  Rubber 
Co.  CD.  C.)  241  Fed.  879,  39  Am.  Bankr. 
Rep.  355.  A  judgment  of  tbe  bankrupt- 
cy court  dismissing  a  petition  In  bank- 
ruptcy, on  sustaining  a  demurrer  thereto, 
will  bar  a  subsequent  petition  In  another 
district  by  creditors  who  Intervened  in 
the  proceedings.  In  re  Culgin-Pace  Con- 
tracting Co.  (D.  C.)  224  Fed.  245,  35  Am. 
Bankr.  Rep.  375.    But  compare  Pepper- 
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ance  or  recover  the  preference.5**  It  has  also  been  ruled  that  the  ad- 
judication is  conclusive  evidence  of  the  existence  of  creditors,  not  neces- 
sarily creditors  antecedent  to  a  giver,  conveyance  by  the  bankrupt,  but 
at  least  subsequent  thereto."" 

But  in  other  respects  an  adjudication  in  bankruptcy  is  subject  to  the 
same  rules  which  govern  the  conclusiveness  of  other  judgments.  It  is 
only  against  parties  and  privies  that  it  is  conclusive  of  the  facts  in  is- 
sue, and  it  is  conclusive  only  as  to  facts  which  were  in  issue  or  which, 
though  not  in  issue,  were  necessarily  involved  in  it  and  without  which 
it  could  not  have  been  rendered.  As  to  the  first  part  of  this  rule,  the 
Supreme  Court  of  the  United  States  has  said  that,  while  an  adjudica- 
tion in  bankruptcy  is  a  judgment  in  rem,  and  that  while,  for  the  pur- 
pose of  administering  the  debtor's  property,  it  establishes  as  against  all 
the  world  his  status  as  a  bankrupt,  yet  it  is  not  res  judicata  as  to  the 
facts  or  as  to  the  subsidiary  questions  of  law  on  which  it  is  based,  ex- 
cept as  between  the  parties  to  the  proceeding  or  those  in  privity  with 
them;  and  hence,  as  against  other  persons,  it  is  not  conclusive  as  to 
particular  facts  found,  such  as  that  the  debtor  had  been  insolvent  for  a 
certain  length  of  time,  and  that  while  so  insolvent  he  had  given  certain 
preferences. BM 

As  to  the  second  part  of  the  rule,  the  effect  of  the  adjudication  as  an 
estoppel  depends  upon  whether  the  matters  alleged  to  be  foreclosed  by 
it  were  in  issue  and  determined.  Thus,  an  adjudication  in  bankruptcy, 
though  it  may  be  res  judicata,  as  against  a  chattel  mortgage  creditor  of 
the  bankrupt,  of  the  bankrupt's  insolvency  at  the  time  he  executed  the 
mortgage,  does  not  determine  the  mortgagee's  right  to  retain  the  se- 
curity.ttM  And  so,  if  the  validity  of  the  claim  of  one  of  the  petitioning 
creditors  is  put  in  issue  by  the  bankrupt's  answer  and  the  issue  is  de- 
cided in  favor  of  the  creditor,  the  adjudication  of  bankruptcy  is  conclu- 
sive evidence  upon  that  point,  not  only  against  the  bankrupt  and  the 
trustee,  but  against  all  other  creditors,  since,  under  the  statute,  they 


dine  v.  Bank  of  Seymour,  100  Mo.  App.  267.     But  compare  Simpson  v.  Western 

387,  73  S.  W.  890;    In  re  Thomas,  11  N.  Hardware  ft  Metal  Co.,  97  Wash.  626, 

B.  R.  330,  Fed.  Caa.  No.  13.891.  167  Pae.  113.    And  see  McNeel  v.  folk, 

»t«  In  re  V.  &  M.  Lumber  Co.,  182  Fed.  75  W.  Va.  57,  83  S.  E.  192. 

231;    In  re  American  Brewing  Co.,  112  «'  Cart w right  v.  West,  185  Ala.  41, 

Fed.  752,  50  C.  C.  A.  517,  7  Am.  Bankr.  64  South.  293. 

Bep.  403;   Whltwell  v.  Wright,  136  App.  «»  Gratiot    County    State    Bank    v. 

Dlv.  246. 120  N.  T.  Supp.  1065;  De  Graft  Johnson,  249  TJ.  S.  246,  39  Sup.  Ct  263, 

v.  Lanp.  92  App.  Dtv.  564,  87  N.  T.  Supp.  03  L.  Ed.  587,  43  Am.  Bankr.  Rep.  357. 

78;    In  re  Southern   Arizona   Smelting  "o  Sbeppurd-Strassheim  Co.  v.  Black, 

Co.,  231  Fed.  87,  145  C.  C.  A.  275,  36  211  Fed.  643,  128  C.  C.  A.  147,  83  Am. 

Am.  Bankr.  Rep.  827;  Lazarus  v.  Eagen  Bankr.  Rep.  574. 
(D.  C.)  206  Fed.  518,  30  Am.  Bankr.  Rep. 
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might  have  become  parties  to  the  proceeding,  and,  failing  to  do  so,  are 
considered  as  represented  by  the  bankrupt;  so  that,  when  the  claim  in 
question  is  filed  for  allowance  before  the  referee,  it  cannot  be  again  con- 
tested by  any  one.***  But  if  issue  is  taken  on  the  question  of  insolvency 
or  the  commission  of  an  act  of  bankruptcy,  and  no  inquiry  is  made  into 
the  claims  of  the  petitioning  creditors,  it  is  thought  that  the  adjudica- 
tion cannot  be  considered  as  conclusive  on  the  question  of  the  precise 
amount  which  the  bankrupt  owed  to  any  one  creditor  or  that  he  was 
indebted  to  any  particular  creditor  in  any  sum."1  And  again,  the  adju- 
dication is  not  conclusive  as  to  any  matter  which  is  brought  in  question 
only  collaterally,  and  not  directly.  Thus,  where  the  defendant  took  is- 
sue on  the  question  of  his  insolvency,  and  the  petitioning  creditors,  for 
the  purpose  of  proving  insolvency,  undertook  to  show  the  amount  of 
existing  indebtedness  and  offered  in  evidence  certain  promissory  notes 
made  by  the  debtor  to  third  parties  (who  were  not  parties  to  the  pro- 
ceeding), and  the  debtor  contested  the  validity  and  consideration  of 
the  notes,  but  the  point  was  decided  against  him,  and  an  adjudication 
was  made,  it  was  held  that  the  adjudication  was  not  conclusive  as  to 
the  validity  of  the  notes  so  as  to  prevent  the.  bankrupt  from  opposing 
their  allowance  as  claims  against  his  estate.5**  As  to  the  commission 
of  the  act  of  bankruptcy  charged,  this  is  always  a  matter  concluded  by 
the  judgment.84*  For  if  not  put  in  issue,  it  must  be  taken  as  admitted 
by  the  debtor;  and  if  any  creditors  are  interested  in  controverting  it, 
they  have  the  right  to  intervene  for  that  purpose,  and  must  be  considered 
as  estopped  by  their  failure  to  do  so.  Hence,  when  the  act  of  bankrupt- 
cy on  which  the  petition  was  founded  is  made  the  basis  of  a  subsequent 
suit  by  the  trustee  in  bankruptcy  (as,  to  set  aside  a  fraudulent  convey- 
ance or  recover  a  preference),  the  adjudication  conclusively  establishes  . 
the  fact  as  against  the  bankrupt  and  all  creditors.**4    But  if  the  petition 

**•>  Ayres  v.  Cone,  138  Fed.  778,  71  C.  *«  CartrlgM  v.  West,  155  Ala.  61ft,  47 

C.  A.  144,  14  Am.  Bankr.  Rep.  738 ;   la  South.  03 ;   Granite  City  Bank  v.  Tvedt, 

re  Henry  Ulfelder  Clothing  Co.,  68  Fed.  146  Minn.  12,  177  N.  W.  767.    But  see  2 

409,  S  Am.  Bankr.  Rep.  425;    In  re  Fal-  Black,   Judgffl.   gg   613,   615,   622,   na   to 

Ion,  2N.B.R  277,  Fed.  Cas.  No.  4,628;  the  conclusiveness  of  a  Judgment  upon 

Glensoo  v.  Thaw,  234  Fed.  570,  148  C.  C.  points  or  matters  necessarily  involved  In 

A.  336.  38  Am.  Bankr.  Rep.  866.    But  It,  or  without  which  it  could  not  have 

where  the  alleged  bankrupt  and  a  cretl-  been  rendered,  though  not  put  In  issue, 
ltor  resisted  an  Involuntary  petition,  be-  »«  In  re  Henry  Ulfelder  Clothing  Co., 

cause  a  petitioning  creditor's  claim  was  98  Fed.  409,  3  Am.  Banter.  Rep.  425. 
invalid  and  not  provable,  but  later  con-  »*»In  re  Voter,  249  Fed.  633.  161  C. 

seated  to  the  adjudication,  It  was  held  C.  A,  543,  41  Am.  Bankr.  Rep.  736. 
that  the  trustee  was  not  estopped  from  o«4  in  re  Hecox,  164  Fed.  823,  21  Am. 

contesting  the  claim  on  behalf  of  all,  or  Bankr.  Rep.  314 ;    Cook  v.  Robinson  (C. 

any    non-contesting,    creditors.      In    r»  C.  A.)  191  Fed.  7S5,  28  Am.  Bankr.  Rep. 

Continental  Engine  Co.,  234  Fed.  58,  148  182 ;     Whltwel.   v.    Wngnt,  115  N.   T. 

C.  C.  A.  74,  37  Am.  Bankr.  Rep.  102.  S.upp.  48;    Hackney  v.  Raymond  Bros. 
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charges  different  acts  of  bankruptcy,  and  the  adjudication  does  not 
show  upon  which  one  of  them  it  proceeded,  it  does  not  render  either 
charge  res  judicata  in  the  further  proceedings.5**  An  adjudication  in  a 
partnership  case  would  ordinarily  be  conclusive  as  to  the  existence  of 
the  partnership  and  the  identity  of  the  persons  composing  it,  but  not,  it 
seems,  as  against  the  trustee  in  bankruptcy  of  one  of  the  persons  in- 
cluded in  the  adjudication,  who  was  not  heard,  although  he  filed  a  de- 
nial and  answer,"4*  But  it  is  not  only  in  contested  cases  that  the  con- 
clusive effect  of  a  judgment  is  to  be  attributed  to  an  adjudication  of 
bankruptcy.  One  entered  on  default  for  want  of  an  answer  is  as  bind- 
ing on  the  bankrupt  and  the  creditors  as  one  entered  upon  a  trial  or 
hearing."' 

From  the  conclusive  character  of  an  adjudication  in  bankruptcy  it 
follows  necessarily  that  it  cannot  be  attacked  or  impeached  as  to  its 
validity  in  any  collateral  proceeding  in  the  same  or  any  other  court.*** 


Clarke  Co..  68  Neb.  C24,  94  N.  W.  822, 
99  N.  W.  67S,  13  Am.  Bankr.  Rep.  164; 
Anderson  v.  Stayton  State  Bonk,  82  Or. 
367,  159  Pac.  1033.  Bnt  see  Pepperdine 
v.  Bank  of  Seymour,  100  Ma  App.  387, 
73  R.  W.  890;  John  SUvey  ft  Co.  v.  Tift, 
123  Ga.  804,  51  S.  E.  748,  1 1*  R.  A.  (N. 
S.)  386.  Where  Involuntary  bankruptcy 
proceedings  were  instituted  on  the 
ground  that  the  bankrupt  had  made  a 
general  assignment  for  the  benefit  of 
creditors,  the  order  of  adjudication  was 
held  not  res  judicata  that  the  transfer 
was  a  general  assignment.  In  re  Me- 
Crum.  214  Fed.  207.  130  C.  C.  A.  555,  32 
Am.  Bankr.  Rep.  604. 

b*»  In  re  Letson,  157  Fed.  78,  84  O.  C. 
A.  582,  19  Am.  Bankr.  Bep.  606;  In  re 
Julius  Bros.,  217  Fed.  8,  133  C.  a  A.  328. 
L,  R.  A.  1915C,  89. 

»i»  Mnnson  v.  Williams,  213  U.  S.  463, 
29  Sup.  Ct.  519,  53  L.  Ed.  869,  22  Am. 
Bankr.  Rep.  22,  affirming  153  Fed.  625, 
82  C.  C.  A.  475,  18  Am.  Bankr.  Bep. 
674,  which  affirmed  In  re  Hudson  Cloth- 
ing Co.,  148  Fed.  306,  17  Am.  Bankr. 
Rep.  826.  In  re  Flaherty  (D.  C.)  266 
Fed.  741,  45  Am.  Bankr.  Rep.  638.  See 
In  re  Hansley  &  Adams  (D.  0.)  228  Fed. 
564.  36  Am.  Bankr.  Bep.  1.  An  adjudi- 
cation In  bankruptcy  was  held  not  con- 
clusive of  the  fact  that  certain  petition- 
ing creditors  were  not  at  one  time  part- 
ners of  the  bankrupt.  In  re  Bean,  230 
Fed.  405,  144  C.  C.  A.  547. 

>*'  In  re  American  Brewing  Co.,  112 


Fed.  752,  SO  0.  C.  A.  617,  7  Am.  Bankr. 
Rep.  46& 

»»« Fairbanks  Steam  Shovel  Go.  v. 
Wills,  240  U.  S.  642,  36  Sup.  Ct.  466,  60 
L.  Ed.  841,  86  Am.  Bankr.  Bep.  754;  Gra- 
ham v.  Boston,  H.  &  E.  It.  Co.,  118  U.  S. 
161,  6  Sup.  Ct  1009,  30  L.  Ed.  193;  Mich- 
aels v.  Post,  21  Wall.  368,  22  h.  Ed.  620; 
Corbett  v.  Eiddle,  209  Fed.  811,  126  C. 
C.  A.  686, 81  Am.  Bankr.  Rep.  330;  Sabln 
v.  Larkln-Green  Logging  Co.  (D.  C.)  218 
Fed.  984,  34  Am.  Bankr.  Rep.  210 ;  Ward 
v.  Central  Trust  Co.  of  Illinois  (C.  C.  A.) 
261  Fed.  344,  44  Am.  Bankr.  Bep.  323; 
In  re  Dempster.  172  Fed.  363,  22  Am. 
Bankr.  Bep.  751;  Gilbertson  v.  United 
States,  168  Fed.  672,  94  C.  C.  A.  168,  22 
Am.  Bankr.  Rep  32;  In  re  New  York 
Tunnel  Co.,  166  Fed.  284,  92  C.  C.  A.  202, 
21  Am.  Bankr.  Rep.  531 ;  In  re  Hintze, 
134  Fed.  141.  13  Am.  Bankr.  Rep.  721: 
Huttig  Mfg.  Co.  v.  Edwards,  160  Fed. 
619.  87  C.  C.  A.  521.  20  Am.  Bankr.  Bep. 
.340:  Graham  v.  Boston,  H.  ft  E.  R.  Co., 
14  Fed.  763;  Sutton  v.  Mandevtlle,  1 
Cranch  C.  C.  187.  Fed.  Cas.  No.  13,651: 
Cromwell  v.  Gallup,  17  Hun  (N.  T.)  49; 
Mount  v.  Manhattan  Co.,  41  N.  J.  Eq.  211, 
3  Atl.  726;  Slaughter  v.  Louisville  4  N. 
R.  Co..  125  Tenn.  292,  148  S.  W.  603; 
Chappell  v.  Lowe,  146  Ga.  717,  89  8.  E. 
777;  Johnson  v.  Gratiot  County  State 
Bank.  193  Mich.  452,  160  N.  W.  544: 
RtfOfs  v.  Price,  277  Mo.  333,  210  S.  W. 
420. 
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It  has  sometimes  been  said,  however,  that  a  want  of  jurisdiction  in  the 
court  of  bankruptcy  is  such  a  fatal  defect  as  may  be  availed  of  in  a  col- 
lateral proceeding.*4'  And  this  may  well  be  true  in  a  case  of  voluntary 
bankruptcy,  where  creditors  may  have  no  opportunity  to  plead  a  want 
of  jurisdiction  before  the  adjudication  is  made.*"  But  the  general  rule 
is  that  if  jurisdiction  appears  on  the  face  of  the  proceedings,  or  if  there 
is  nothing  on  the  face  of  the  proceedings  to  disclose  ari  absence  of  juris- 
diction, then  the  adjudication  is  not  impeachable  collaterally  even  on 
this  ground."1  And  it  should  be  observed  that  jurisdiction  does  not  so 
far  depend  upon  the  question  whether  the  defendant  is  oi^e  of  the  per- 
sons or  corporations  subject  to  the  act,  or  is  exempt,  as  to  open  the  ad- 
judication to  attack  on  this  ground.0'*  And  the  same  is  true  as  to  the 
sufficiency  of  the  petitioning  creditors  in  number  and  amount.8"  And 
even  if  it  should  be  conceded  that  the  question  of  jurisdiction  is  always 
open  still  this  is  not  the  case  where  the  bankrupt  and  all  of  his  creditors 
have  recognized  the  validity  of  the  proceedings  and  have  participated 
therein  and  sought  the  benefit  thereof.004  There  are  also  some  decisions 
to  the  effect  that  an  adjudication  in  bankruptcy  may  be  impeached  col- 
laterally for  fraud  in  its  procurement  or  fraudulent  collusion  between 
the  debtor  and  the  petitioning  creditors.800  But  the  better  opinion  is 
that  these  are  matters  of  defense,  or  perhaps  ground  for  vacating  the 
adjudication  in  a  direct  proceeding  for  that  purpose,  but  not  for  draw- 
ing its  validity  into  question  collaterally.0"  Still  less  can  the  adjudica- 
tion be  assailed  collaterally  for  mere  errors  of  law  or  irregularities  of 


"»  Stuart  v,  Aumiller.  37  Iowa,  102,  8 
N.  B.  R.  541 ;  In  re  Goodfellow,  1  Low,. 
510.  3  N.  B.  B.  452,  Fed.  Can.  No.  5,536. 

=»•  In  re  Garneau,  127  Fed.  677.  62  C. 
C.  A.  403,  11  Am.  Bankr.  Rep.  670. 

">  Sloan  v.  Lewis,  22  Wall.  150,  22  L. 
K<1.  832;  In  re  Billing,  145  Fed.  395,  17 
Am.  Bankr.  Rep,  80;  United  States  v. 
Freed,  178  Fed.  236,  25  Am.  Bankr.  Rep. 
80;  In  re  Ives.  5  Dill.  140,  19  N.  B.  R. 
87,  Fed.  Cas.  No.  7.115.  In  re  Sage  (D. 
C.)  224  Fed.  525, 35  Am.  Bankr.  Rep.  436: 
In  re  Davis  (D.  C.)  217  Fed.  113,  33  Am. 
Bankr.  Rep.  16.  In  bankruptcy  proceed- 
ings against  a  corporation,  the  fact  that 
its  principal  place  of  business  Is  within 
the  district  of  the  court  Is  a  quasi  Juris- 
dictional fact,  and  the  court's  determina- 
tion thereof  cannot  be  collaterally  at- 
tacked, but  Is  conclusive  on  another 
bankruptcy  court,  which  has  not  thereto- 
fore acquired  Jurisdiction.  Roszell  Bros, 
v.  Continental  Coal  Corp.  (D.  C.)  235 
Fed.  343,  38  Am.  Bankr.  Rep.  81. 


so!  ip  re  First  Nat  Bank,  152  Fed.  64, 
SI  C.  C.  A.  260,  IS  Am.  Bankr.  Rep.  205; 
In  re  Columbia  Real  Estate  Co.,  101  Fed. 
1)05,  4  Am.  Bankr.  Sep.  411. 

oss  Roberts  v.  Fsrnald,  72  N.  H.  198, 
55  Atl.  942;  Bail  v.  Hartman,  9  Ariz.  321, 
S3  I'ac.  358. 

is*  In  re  Worsham,  142  Fed.  121,  73  C. 
C.  A.  605,  15  Am.  Bankr.  Rep.  072.  That 
the  wife  of  a  bankrupt  has  allowed  three 
years  to  elapse  since  the  adjudication  of 
bankruptcy  constitutes  such  laches  as 
will  preclude  her  from  then  contesting 
the  allegations  of  Insolvency  In  the  peti- 
tion upon  which  the  adjudication  was 
founded.  In  re  Gibbons  (D.  C.)  225  Fed. 
420,  35  Am.  Bankr.  Rep.  820. 

i«  In  re  Billing,  145  Fed.  395,  17  Am. 
Bankr.  Rep.  80;  Benedict  v.  Smith,  48 
Mich.  503,  12  N.  W.   866. 

son  Michaels  v.  Post,  21  Wall.  398,  22 
L.  Ed.  520;  Blssell  v.  Post,  4  Day  (Conn.) 
79. 
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practice,  not  sapping  the  foundation  of  the  court's  jurisdiction.  These 
may  be  grounds  for  a  reversal  or  modification  of  the  decree  on  appeal, 
but  are  closed  by  the  adjudication  itself  against  inquiry  in  any  other 
proceeding.**'  But  the  entry  of  an  adjudication  of  bankruptcy  against 
a  corporation  on  the  very  day  on  which  the  petition  against  it  was  filed 
is  not  a  mere  irregularity ;  it  is  an  act  entirely  void.  The  statute  gives 
to  creditors  a  substantial  right  to  the  limitation  of  a  time  within  which 
they  may  come  in  and  be  heard,  which  right  is  not  derived  through  the 
bankrupt,  and  consequently  cannot  be  waived  by  him,  nor  can  they  be 
deprived  of  it  by  any  act  of  his  or  by  the  court ;  and  hence  they  may 
attack  the  validity  of  such  an  adjudication  collaterally  in  proceedings 
previously  instituted  by  them  in  another  district.*5* 

As  to  the  effect  of  the  adjudication  in  other  respects,  it  is  held  that 
it  brings  the  property  of  the  bankrupt  into  the  custody  of  the  law  and 
appropriates  it  to  the  payment  of  his  debts,  as  effectually  as  if  it  were 
taken  on  execution  or  attachment,  subject  to  the  qualification,  except 
as  otherwise  provided,  that  the  property  is  appropriated  in  the  same 
condition  and  subject  to  the  same  equities  as  when  in  the  possession  of 
the  bankrupt.***  Thus,  the  relation  of  landlord  and  tenant  is  not  sev- 
ered by  the  tenant's  adjudication  in  bankruptcy.**0  The  adjudication  is 
also  constructive  notice  to  all  persons,  at  least  those  within  the  jurisdic- 
tion of  thecourt,  of  the  transfer  of  title  to  the  bankrupt's  property,  and 
they  must  take  notice  that  the  ownership  of  the  bankrupt  has  ceased 
and  that  of  his  trustee  begun.**1  This  applies,  for  example,  to  assessors 
of  taxes.6*1  But  the  adjudication  does  not  create  an  actual  lien  on  the 
property  in  favor  of  the  trustee.***  It  does,  however,  operate  as  a 
caveat  to  all  the  world,  and  some  case's  have  even  thought  that  it  tacitly 
embodies  an  injunction  against  any  interference  with  any  of  the  prop- 
erty by  any  person  who  has  not  a  valid  interest  in  it  or  lien  upon  it,  so 
that  intermeddling  with  the  property  by  any  such  person  amounts  to  a 

"Tin  re  Getehell,  8  Ben.  256,  Fed.  ■■»  In  re  Elmlra  Steel  Co.,  109  Fed. 

Can.'  No.   5,371 ;    Hobson   v.   Mark  son,   1  456,  5  Am.  Bankr.  Rep.  484. 

Dill.  421,  Fed.  Can.  No.  8,555;  Edolsteln  „„,!„  re  yOUngstrom,  153  Fed.  88.  82 

v.  United  States,  149  Fed.  636,  79  C.  C.  c,  a  A.  232, 18  Am.  Bankr.  Rep.  572. 

A.  328,  17  Am.  Bankr.  Rep.  649:  Iu  re  .„-,.     ,  ™.  ,_.  ,,      «~> 

f,  ,       i,     t>     i  t-  .  .    ,-.      ,n.  »   i   ««*  ••0  Shapiro  v.  Thompson,  160  Ala.  B63, 

Columbia  Real  Lstate  Co.,  101  Fed.  900,  .„  „     ..     „fl1 

4  Am.  Bankr.  Rep.  411.    Though  the  pe- 

tltlon  on  which  an  adjudication  in  in-  "•  Hnngh  v.  City  of  North  Adams,  196 

voluntary   bankruptcy  was  based,   and  MflSF'  29°-  82  N-  ^  **■ 

which    was  held    to  be  sufficient,    was  B83  Hough  v.  Clly  of  North  Adams,  19<i 

really   Insufficient,   the  proceedings  are  Mass.  290,  82  N.  E.  46. 

not  for  that  reason  void  so  as  to  be  open  ssi  Tu  re  Hotter,  106  Fed.  972;  Marine 

to  collateral  attack.    Larkin-Green  Log-  gav.  Bank  v.  Norton,  160  Mich.  614,  125 

ging  Co.  v.  Sabin,  222  Fed.  814,  138  C.  N.  W.  751. 

C.  A.  240,  35  Am.  Bankr.  Rep.  86. 
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violation  of  the  implied  injunction  and  may  be  punished  as  a  contempt 
of  the  court."* 

§  183.  Vacating  and  Setting  Aside  Adjudication. — An  adjudication 
of  bankruptcy  taken  by  default,  for  want  of  appearance  or  answer,  may 
be  opened  by  the  bankruptcy  court,  on  application  of  the  bankrupt  or 
a  creditor,  to  permit  him  to  file  an  answer  and  contest  the  petition,  pro- 
vided a  good  excuse  is  shown  for  the  default  or  for  any  delay  in  the 
application,  and  provided  the  answer  proposed  to  be  filed  shows  a 
meritorious  defense  and  not  merely  a  technical  objection.**  So  after 
the  entry  of  an  adjudication  as  the  result  of  a  trial  or  hearing,  it  may 
be  vacated  or  set  aside,  for  good  and  sufficient  cause,  on  the  motion 
of  the  bankrupt  himself,8**  or  the  receiver  of  the  bankrupt  corporation, 
appointed  by  a  state  court,**7  or  any  creditor  who  may  conceive  his 
interests  to  be  injuriously  affected  by  the  adjudication,***  such  as  an 
attaching  creditor.***  But  the  authorities  appear  to  restrict  the  right 
to  these  persons.  It  is  said  that  a  petition  to  set  aside  an  adjudication 
of  bankruptcy  is  in  the  nature  of  a  bill  to  review  and  vacate  a  judgment, 
and  therefore  can  be  maintained  only,  by  the  bankrupt  or  by  a  creditor 
of  the  bankrupt  owning  a  provable  debt  or  claim  against  him.  Such  a 
motion  cannot  be  made  by  a  stranger,  although  it  is  in  the  discretion  of 
the  court  to  allow  him  to  be  heard  as  amicus  curiae,  when  the  ground 
alleged  is  a  want  of  jurisdiction,  as  that  is  a  question  which  the  court 


«*  Clay  v.  Waters,  178  Fed.  S85,  101 
C.  C.  A.  645,  21  Ann.  Cas.  S97,  U4  Am. 
Bankr.  Rep.  293;  In  re  Reynolds  (D.  G.) 
127  Fed.  760,  11  Am.  Bankr.  Rep.  758; 
Ledgerwood  v.  Dasbiell  (Tex.  Civ.  App.) 
177  S.  W.  1010;  Darrough  v.  First  NaL 
Bank,  06  Okl.  647,  166  I'ae.  191.  An  ad- 
judication in  bankruptcy  does  not  dis- 
solve a  corporation  or  terminate  its 
existence.  In  re  Russell  Wheel  &  Foun- 
dry Co.  (D.  C.)  222  Fed.  569,  35  Am. 
Bankr.  Rep.  66. 

b«b  In  re  Imperial  Corp.,  133  Fed.  73, 
13  Am.  Bankr.  Rep.  199;  In  re  Urban  & 
Suburban  Realty  Title  Co.,  132  Fed.  14ft, 
12  Am.  Bankr.  Rep.  6S7;  In  re  I.e  Favour, 
S  Ben.  43.  Fed.  Cas.  No.  8.208:  In  re 
Xeilpon,  7  N.  B.  H.  505,  Fed.  Cas.  No. 
10.090 ;  In  re  0111.  191  Fed.  643.  28  Am. 
Bankr.  Rep.  333;  In  re  Mitchell  &  Co.  (D. 
C.)  211  Fed.  778,  31  Am.  Bankr.  Rep. 
814  :  B-R  Electric  &  Telephone  Mftf,  Co. 
v.  JWtna  Lire  Ins.  Co.,  206  Fed.  885.  124 
C.  O.  A.  545,  30  Am.  Bankr.  Rep.  424. 


B»a  In  re  McFann,  66  Fed.  592,  3  Am. 
Bankr.  Rep.  66.  But  a  bankrupt  who 
made  no  defense  to  the  adjudication,  Sled 
his  schedules,  and  appeared  personally 
and  by  attorney.  Is  not  entitled  to  a  va- 
cation of  the  adjudication  without  show- 
ing that  fraud  was  practiced  on  him. 
In  re  Gill,  195  Fed.  643.  28  Am.  Bankr. 
Bep.  333. 

*«t  In  re  Atlantic  Mut.  Life  Ins.  Co., 
9  Ben.  270, 16  N.  B.  R.  541,  Fed.  Cas.  No. 
628. 

■  <*  In  re  New  England  Breeders'  Club, 
169  Fed.  586,  95  C.  C.  A.  84,  22  Am. 
Bankr.  Rep.  124 ;  In  re  Scott,  111  Fed. 
144.  7  Am.  Bankr.  Rep.  39:  In  re  Derby, 
6  Ben.  212,  8  N.  B.  H.  106,  Fed.  Cas.  No. 
3,815;  Blnckstock  v.  Blackstoeb  (C.  C. 
A)  265  Fed.  249,  45  Am.  Bankr.  Rep.  192. 

"•"In  re  Donnelly,  5  Fed.  783:  In  re 
Berceron,  12  N.  B.  R.  385,  Fed.  Cas.  No. 
1,842. 
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should  consider,  whenever  and  however  raised™  But  where  land  of 
the  bankrupt  had  been  sold  on  execution,  bought  in  by  the  judgment 
creditor,  and  subsequently  sold  by  him  to  a  third  person,  the  latter 
may  appeal  to  the  court's  discretion  to  vacate  the  adjudication  of  bank- 
ruptcy, though  he  must  show  that  the  vacation  would  be  of  practical 
value  to  him,  as  by  showing  that  the  bankrupt  was  not  insolvent  or 
did  not  commit  the  act  of  bankruptcy  alleged."1 

Whoever  makes  the  application  must  exhibit  reasonable  promptness 
and  diligence  in  so  doing.  He  will  not  be  heard  if  justly  chargeable 
with  laches.  What  constitutes  due  diligence  for  this  purpose  does 
not  depend  merely  upon  the  actual  time  elapsed,  but  also  upon  the  ques- 
tion whether  the  applicant  had  actual  knowledge  of  the  adjudication 
at  the  time,  or  when  he  received  information  of  it,  and  upon  the  nature 
and  extent  of  the  proceedings  which  may  have  been  taken  in  the  case 
since  the  adjudication,  and  the  possible  intervening  rights  of  third  per- 
sons. Naturally  each  case  must  depend  on  its  own  circumstances,  and 
no  fixed  rule  can  be  laid  down,  but  the  decisons  which  support  and  il- 
lustrate the  rule  are  cited  in  the  margin."* 

Want  of  jurisdiction  is  a  sufficient  ground  for  vacating  an  adjudica- 
tion of  bankruptcy,"*  as,  on  a  showing  that  the  person  or  corporation 
proceeded  against  was  within  the  exempt  or  excepted  classes."*  This 
action  is  also  proper  where  the  adjudication  was  based  upon  a  waiver 
of  important  rights  of  the  alleged  bankrupt,  made  by  his  attorney,87* 
or  where  it  is  shown  to  have  been  the  product  of  fraud  or  collusion."* 
But  fraud  perpetrated  upon  the  bankrupt  in  connection  with  the  pro- 
ceedings is  not  sufficient  to  warrant  vacating  the  adjudication,  unless 

m»In   re  Columbia  Real  Estate  Co..  N.  B.  R.  335,  Fed.  Ca8.  No.  9,370.    An  ad- 

101  Fed.  965,  4  Am.  Bankr.  Rep.  411;  s.  Judication  entered  upon  a  confession  of 

c,  112  Fed.  643,  50  0.  C.  A.  406,  7  Am.  the  acts  of  bankruptcy  charged  cannot 

Bankr.  Rep.  441.  be  set  aside  after  the  death  of  the  bank 

•  "  Abbott  v.  Wauchula  Mfg.  &  Tim-  rupt  on  the  application  of  a  creditor  who 

ber  Co.,  240  Fed.  038,  153  C.  C.  A.  624,  has  proved  his  debt.     In  re  Thomas,  11' 

39  Am.  Bankr.  Rep.  634.  N.  B.  R.  330,  Fed.  Gas.  No.  13.801. 

5"  In   re  FtrBt   Nat.   Bank,   152  Fed.  =  "In  re  Niagara  Con  trading  Co.,  127 

64,  81  C.  C.  A.  260.  IS  Am.  Bankr.  Rep.  Fed.  782,  11  Am.  Bankr.  Rep.  043.    But 

265;  Altonwood  Park  Co.  v.  Gwynne,  160  see  In  re  Penn,  4  Ben.  99,  3  N.  B.  R.  682. 

Fed.  448,  87  C.  C.  A.  409.  20  Am.  Bankr.  Fed.  Cas.  No.  10,926. 

Rep.  31:  In  re  Ives,  113  Fed.  911,  51  C.  "*In  re  Hudson  Rfver  Electric  Co., 

C.  A.  541,  7  Am.  Bankr.  Rep.  692;  In  re  167  Fed.  986,  21  Am.  Bankr.  Rep.  915. 

Baltimore  Coucty  Dairy  Aas'n,  2  Hughes,  But  see  In  re  Urban  &  Suburban  Realty 

250,  11  N.  B.  R.  253,  Fed.  Cas.  No.  828;  Title  Co.,  132  Fed.  140,  12  Am.  Bankr. 

In  re  Groorne,  1  Fed.  464  ;  In  re  Lelor,  19  Hep.  087. 

N.  B.  R.  253,  Fed.  Cas.  No.  8,001;  In  re  "tin  re  Republic  Ins.  Co.,  8  N.  B.  R. 

Court,  17  N.  B.  R.  555,  Fed.  Cas.  No.  317,  Fed.  Cas.  No.  11,706. 

3584 ;  In  re  Republic  Ins.  Co.,  8  N.  B.  B.  «"  In  re  I-alor,  19  N.  B.  R.  253.  Fed. 

317,  Fed.  Cas.  No.  11,706;  In  re  Meade,  19  Cas.  No.  8,001. 
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it  enters  into  the  order  of  adjudication."7  And  the  fraudulent  purpose 
of  directors  of  a  corporation  to  avoid  liability  in  a  stockholders'  suit, 
then  commenced  but  in  which  no  receiver  had  yet  been  appointed, 
by  riling  a  petition  in  voluntary  bankruptcy,  does  not  require  the  ad- 
judication to  be  set  aside  on  the  petition  of  the  stockholders.678  And 
an  adjudication  in  bankruptcy  will  not  be  set  aside  merely  because  the 
bankrupt  filed  his  petition  in  anticipation  of  the  early  death  of  his  mother, 
who  had  made  a  will  leaving  him  a  substantial  sum  of  money.'7"  That 
the  adjudication  was  entered  prematurely  may  be  ground  for  setting 
it  aside,  and  this  action  should  be  taken  even  though  the  petition  merely 
alleges  matters  which  would  not  have  prevented  the  adjudication  be- 
ing made  in  due  season.***  So  the  court  may  open  the  adjudication 
and  grant  a  rehearing  on  the  ground  of  newly  discovered  evidence,"1 
and  it  appears  that  it  may  be  set  aside  by  consent,  on  proof  of  the  as- 
sent of  all  known  creditors.™*  But  mere  irregularities,  not  affecting 
the  jurisdiction  of  the  court  or  the  substantial  rights  of  the  parties,  will 
not  be  sufficient  cause  to  induce  the  court  to  revoke  and  annul  its  de- 
cree.8** Thus,  an  adjudication  will  not  be  set  aside  merely  on  showing 
a  prior  filing  of  the  petition  against  the  bankrupt  in  another  district,884 
nor  on  the  ground  that  the  notary  public  who  took  the  verification  of 
the  petition  was  the  bankrupt's  own  attorney,888  nor  because  the  attor- 
ney who  appeared  for  the  bankrupt  had  not  been  admitted  to  practice  in 
the  federal  courts  of  the  district.6**  As  the  statute  does  not  specifically 
provide  for  notice  to  the  creditors  of  an  application,  or  proceeding  to 
vacate  the  adjudication,  it  has  been  held  that  this  action  may  be  taken 
without  notifying  them.887     But  the  bankrupt  himself  is  in  a  different 

of  a  creditor,  to  vacate  tbe  decree  of  ad- 
judication  on   a    settlement  made  with 

786.  other  creditors  outside  the  proceedings. 

■■■«  In  re  United  Grocery  Co.  (D.  C.)  In  re  Malkan  (C.  C.  A.)  261  Fed.  894,  44 

239  Fed.  1016,  30  Am.  Bankr.  Hep.  501.  Am.  Bankr.  Rep.  433. 

"■  In  re  Swift  (D.  C.)  259  Fed.  612,  44  s»*  But  a  petition  to  vacate  the  adjudl- 

Am.   Bankr.   Rep.   211.     And  see   In  re  cation   in   voluntary   proceedings   Is   the 

Seal  (D.  C.)  261  Fed.  112,  44  Am.  Bankr.  correct    practice,  where  the  residence. 

Rep.  556.  il'-niU-t'p.  and  principal  place  of  business 

:P80  jn  re  Gibney  Tire  4  Rubber  Co.  (D.  are  not  correctly  alleged  in  the  pelltlon. 

C.)   241   Fed.   879.  Jit   Am.   Bankr.   Rep.  In   re   Sun  Antonio  Land  &  Irr.  Co.  (O. 

355.  C>    228  Fed.  984,  36  Am.   Bnnkr.   Rep. 

J"  In  re  Great  Western  Tel.  Co.,  6  512. 

Biss.  359,  Fed.  Cas.  No.  5,739.  »««  In  re  Harris,  6  Ben.  375,  Fed.  Ca». 

gs*  In  re  ttagee,  Fed.  Cas.  No.  8.941.  No.  6,111. 

But  after  an  adjudication  a  bankrupt's  »«»  In   re  Kindt,  98  Fed.  403,    3  Am. 

estate  can   be  wound  up  in  only   two  Bankr.  Rep.  443. 

ways,  by  distribution  in  bankruptcy  or  main  re  Kindt,  t»8  Fed.  867,  S  Am. 

by  distribution  in  composition,  and   tbe  Bankr.  Hep.  546. 

court  has  no  power,  over  the  objection  »«  Texas  &  I*.  Ry.  Co.  v.  McNairy,  42 
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case.  Though  the  proceeding  may  be  involuntary,  still  he  has  an  inter- 
est in  its  continuance,  as  it  may  result  in  his  discharge  irom  his  debts, 
and  therefore  he  must  have  notice  of  an  application  to  annul  the  ad- 
judication.58* It  has  been  held  (though  not  by  a  federal  court)  that 
a  referee  in  bankruptcy  has  jurisdiction  to  set  aside  an  adjudication, 
at  least  in  the  case  where  he  himself  made  the  adjudication,  the  case 
having  been  referred  to  him  by  the  clerk  on  account  of  the  absence  of 
the  judge.Mt 

It  is  within  the  competence  of  the  court  to  impose  terms  or  condi- 
tions upon  the  vacating  of  an  adjudication,  as,  for  instance,  in  the  case 
of  an  adjudication  taken  against  the  bankrupt  by  default,  that  he  shall 
appear  and  plead  within  five  days,  and  if  such  terms  are  not  complied 
with  the  adjudication  will  stand.8** 

§  184.  Clerk's  Docket.— The  first  of  the  general  orders  in  bank- 
ruptcy prescribed  by  the  Supreme  Court  directs  that  "the  clerk  shall 
keep  a  docket,  in  which  the  cases  shall  be  entered  and  numbered  in  the 
order  in  which  they  are  commenced.  It  shall  contain  a  memorandum 
of  the  filing  of  the  petition  and  of  the  action  of  the  court  thereon,  of 
the  reference  of  the  case  to  the  referee,  and  of  the  transmission  by 
him  to  the  clerk  of  his  certified  record  of  the  proceedings,  with  the 
dates  thereof,  and  a  memorandum  of  all  proceedings  in  the  case  except 
those,  duly  entered  on  the  referee's  certified  record  aforesaid.  The  docket 
shall  be  arranged  in  a  manner  convenient  for  reference,  and  shall  at 
all  times  be  open  to  public  inspection."  It  is  held  that  this  docket  should 
show  not  only  the  fact  and  the  date  of  the  filing  of  the  petition,  but 
also  that  it  was  filed  in  duplicate,  as  required  by  the  statute,  if  this 
requirement  of  the  law  is  really  complied  with.*"  But  as  a  court  of 
bankruptcy  is  always  open  for  the  transaction  of  business  and  has  no 
regular  terms,  it  is  not  necessary  for  the  clerk  to  make  an  entry  show- 
ing the  opening  and  closing  of  the  court  on  days  when  he  enters  pro- 
ceedings in  bankruptcy  cases.81* 

Tex.  Civ.  App.  222,  94  S.  W.  ill.    But  e»o  Tn  re  Sutter  Hotel  Co.,  241  Fed. 

see  In  re  Nash  (D.  C.)  249  Fed.  375.  867,  164  C.   O.  A.  247,  39   Am.    Bankr. 

»«s  in  re  Bush,  8  N.  B.  B.  179,  Fed.  Rep.  620. 

Gas.  No.  2,222.  '"In  re  Stevensou*94  Fed.  110, 2 Am. 

ess  Texas  &  P.  Ry.  Co.  v.  McNalry,  42  Bankr.  Bep.  66 ;  In  re  Dnpree,  97  Fed.  28. 

Tex.  Civ.  App.  222,  94  S.  W.  Ill  *»Keatley  t.  United   States,  45  Ct 
01.38. 
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CHAPTER  XI 

SUITS  BY.  AND  AGAINST  THE  BANKRUPT 
8m 

lbu.  Effect  of  Bankruptcy  on  Pending  Suits. 

186.  Stay  of  Pending  Suits  by  State  Court 

187.  Stay  by  Injunction  or  Order  from  Federal  Court 

188.  Leave  to  Continue  Suit  in  State  Court 

189.  What  Actions  May  be  Stayed. 

190.  Foreclosure  of  Mortgages  and  Otber  IJens. 

191.  Proceedings  Subsequent  to  Judgment 
193.  Proceedings  Supplementary  to  Execution. 

193.  Proceedings  on  Appeal. 

194.  Contempt  Proceedings. 

195.  Effect  of  tbe  Stay. 

196.  Effect  of  Grsnt  or  Denial  of  Discharge. 

197.  Pending  Actions  by  Bankrupt  us  Plaintiff. 

198.  Intervention  of  Trustee  in  Pending  Suits. 

199.  Suits  Begun  After  Adjudication. 

§  185.  Effect  of  Bankruptcy  on  Pending  Suits.— The  state  tribunals 
are  not  deprived,  by  the  mere  force  of  an  adjudication  of  bankruptcy, 
of  jurisdiction  over  suits  pending  at  the  time  against  the  bankrupt. 
They  may  grant  a  stay  of  proceedings  in  such  suits  on  a  proper  applica- 
tion in  that  behalf.  And  the  court  of  bankruptcy  making-  the  adjudi- 
cation has  the  power  and  authority  to  arrest  or  control  the  proceedings 
in  such  suits  when  it  becomes  necessary  for  the  proper  working  of  the 
bankruptcy  law,  provided  the  particular  action  is  based  upon  a  debt  or 
claim  from  which  the  bankrupt's  discharge  would  release  him,  and  until 
the  question  of  his  discharge  has  been  determined.  But  when  such 
power  is  not  exercised  (or  in  the  cases  in(which  it  cannot  be  exercised) 
the  jurisdiction  of  the  ordinary  courts  remains  unimpaired,  and  they  are 
not  required  to  dismiss  pending  actions,  but  may  proceed  to  render 
valid  judgments  therein.1    As  stated  by  the  court  in  Georgia,  the  bank- 

i  Martin  v.  Oliver,  260  Fed.  89,  171  C.  Serra  «  Hijo  v.  Hoffman,  29  La.  Ann.  17: 

0.  A.  125,  43  Am.  Bankr.  Rep.  739 ;  Chase  Brown  v.  Newman,  66  Ala.  276 ;  Suther- 

v.  Farmers'  &  Mechanics'  Nat.  Bank,  202  land  v.  Davis,  42  Ind.  28, 10  N.  B.  R,  424 ; 

Fed.  904, 121  C.  C.  A.  262,  SO  Am.  Bankr.  Brandon  Mfg.  Co.  v.  Frazer,  47  Tt.  88, 

Rep.  200 :  Brazil  v.  Azevedo,  32  Oal.  App.  19  Am.  Rep.  118, 13  N.  B.  R.  362 ;  United 

364, 162  Pac.  1049 ;  In  re  Davis,  1  Sawy.  States  v.  Mackoy,  2  Dill.  299,  Fed.  Cos. 

260,  4  N.  B.  R.  715,  Fed.  Cas.  No.  3,620;  No.   15,696;    Friedman  v.  Zwelfler,   74 

Hewett  v.  Norton,  1  Woods,  68,  13  N.  B.  Misc.  Rep.  448,  132  N.  T.  Supp.  320 : 

R.  276,  Fed.  Cas.  No.  6,441;    First  Nat.  Hardesty  v.  Graham,  7  Ky.  Law  Rep. 

Bank  v.  Abner,  1  MacArthur  (D.  C.)  590;  447;    Bracket t  v.  Dayton,  34  Minn.  219, 

In  re  Davis,  8  N.  B.  R.  167,  Fed  Cas.  No.  2S  N.  W.  348;  Lewis  v.  Hlgglns,  52  Md. 

:!.619;  Cutter  v.  Evans,  115  Msbs.  27,  11  616;    Hobart  v.  Haskell,  14  N.  H.  127; 

N.  B.  R.  448 ;  Munson  v.  Boston,  H.  £  E.  McCormlck  v.  Raymond,  13  Neb.  306,  14 

It.  Co.,  120  Mass.  81,  21  Am.  Rep.  499 ;  N.  W.  402 ;    Esterbrook  Steel  Pen  Mfg. 

Seymour    v.    Browning,    17    Ohio,    362;  Co.  v.  Ahern,  31  N.  J.  Eq.  3;  Bowman  v. 
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mptcy  of  some  or  all  of  the  defendants  is  no  cause  for  dismissing  a 
bill  in  equity  prior  to  the  hearing  unless  the  complainant  admits  the 
bankruptcy  and  concedes  that  it  bars  all  the  relief  prayed  for.  Sus- 
pending proceedings,  in  terms  of  the  bankruptcy  act,  is  a  different  thing 
from  dismissing  the  bill.*  The  case  is  somewhat  altered,  however,  where 
the  object  of  the  suit  is  to  enforce  a  specific  lien  on  property  of  the  bank- 
nipt.  Even  assuming  that  the  Hen  is  of  such  a  character  as  not  to  be 
affected  by  the  proceedings  in  bankruptcy,  it  is  the  prerogative  of  the 
court  of  bankruptcy  to  control  the  proceedings  thereon  in  such  a  manner 
as  to  save  the  rights  of  general  creditors.  Hence,  if  an  attaching  credi- 
tor, who  knows  that  proceedings  in  bankruptcy  have  been  instituted, 
prbceeds  in  his  suit  against  the  bankrupt  to  judgment  before  a  trustee 
is  appointed,  it  is  a  fraud  upon  the  law,  and  he  will  not  be  allowed  to 
retain  the  fruits  of  his  writ3  And  in  general,  while  a  valid  judgment 
may  be  rendered  against  the  bankrupt,  if  the  proceedings  are  not  stayed 
or  arrested,  its  only  effect  is  to  fix  the  amount  of  his  liability.  That  is, 
no  judgment  rendered  against  the  bankrupt  after  the  filing  of  the  peti- 
tion can  create  any  lien  upon  his  estate,  for  the  consequence  would 
be  to  withdraw  some  portion  of  the  property  from  the  exclusive  control 
and  custody  of  the  court  of  bankruptcy.4  But  the  execution  of  a  decree 
tor  partition  in  a  state  court  is  not  arrested  because  one  of  the  parties 
to  the  suit  becomes  bankrupt ;  for  his  share  of  the  property  simply  vests 
in  his  trustee.6  And  a  judgment  entered  after  the  adjudication,  on  a 
default  entered  before  the  petition  was  filed,  without  fraud,  mistake,  or 
surprise,  where  the  bankrupt  had  no  defense,  will  not  be  set  aside* 

Strotber,  144  Mo.  App.  100,  128  S.  W.  i  BaDIn  v.  Ferst,  55  Qa.  646. 

848;   Sively  v.  Campbell,  23  Qratt  (Va.)  *Ejc  parte  Foster,  2  Story.  131>  Fed. 

S93;    Williams  v.  Lane.  158  Gal.  39,  109  Oas.  No.  4,900 ;   Everett  v.  Stone,  3  Story, 

Pac.  873;-  Johnson  v.  Bishop,  Wooln.  324,  446,   Fed.   Cas.   No.  4,577;    Acme  Har- 

Fed.  Can.  No.  7,373 ;  Irving  Nat.  Bank  v.  vester  Co.  v.  Beekman  Lumber  Co.,  222 

Adams,  90  N.  T.  682 ;   Nonotuefc  Silk  Co.  U.  S.  300,  32  Sup.  Ct.  90,  56.  L.  Ed.  208, 

v.  Prltzker,  143  111.  App.  644.    Compare  27  Am.  Bankr.  Rep.  262.    And  see,  Infra, 

Fellows  v.  Hall,  3  McLean,  487,  Fed.  Cas.  Chapter   XX,  and  particularly  H  376, 

No.  4,723.    For  the  general  rule  that  the  389. 

pendency  of  a  suit  In  a  federal  court  *  McLean  v.  Hockey,  3  McLean,  236, 

cannot  be  pleaded  In  abatement  of  a  suit  Fed.  Cas.  No.  8,891.  Though  a  contrac- 

in  a  atn te  court  (or  vice  versa),  though  it  tor  has  been  adjudged  bankrupt,  this  Is 

Involves  the  same  parties  and  the  same  no  obstacle  to  a  suit  by  materialmen  on 

subject-matter,  see  the  following  cases:  the  contractor's  bond,  where  there  is  no 

Latham  v.  Cbafee,  7  Fed.  523 ;  Hospes  v.  question  as  to  the  amounts  due  the  sev- 

O'Brien,  24  Fed.  145;    Coe  v.  Aiken.  50  oral  claimants  and  credit  Is  given  for  a 

Fed.  640;    Logan  v.  Greenlaw,  12  Fed.  dividend  already   paid   by   the  trustee. 

10;   Dwleht  v.  Central  Vermont  R.  Co.,  9  People  v.  Valley  Mantel  &  Tile  Co.,  200 

Fed.  785 ;  Lyman  v.  Brown,  2  Curt.  C.  C.  Mich.  554,  166  N.  W.  839. 

559,  Fed.  Cas.  No.  8.627;    Wadlelgu  v.  »  Baum  v.  Stern,  1  S.  Car.  415. 

Teazle,  3  Sumn.  165,  Fed.  Cas.  No.  17,-  «  Flake  v.  Hunt,  2  Story.  582,  Fed.  Cas. 

0.11 :    White  v.  Whitman,  1  Curt.  0.  0.  No.  4,831.    See  American  Wood  Working 

494,  Fed.  Cas.  No.  17,561.  Machinery  Co.  v.  Furbush,  193  Mass.  455, 
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For  an  even  stronger  reason  the  bankruptcy  of  the  defendant  is  not  a 
bar  to  a  motion  to  amend  the  minutes  of  the  court,  by  entering  nunc 
pro  tunc  a  verdict  rendered  some  years  previously  against  him.1  In  the 
case  of  several  joint  defendants  in  a  pending  suit  in  a  state  court,  one 
or  more  of  whom  are  in  bankruptcy,  but  not  all,  the  suit  will  not  be 
stayed  on  the  application  of  those  not  affected  by  the  bankruptcy  pro- 
ceedings,8 and  some  courts  have  held  that  partnership  creditors  may 
attach  partnership  assets,  though  one  member  of  the  firm  is  a  bankrupt.* 
Finally,  it  should  be  noted  that,  while  the  trustee  in  bankruptcy  is  the 
proper  person  to  assume  and  carry  on  litigation  in  which  the  bank- 
rupt is  concerned,  still  a  bankrupt  who  is  defendant  in  a  pending  suit 
may  defend  it,  if  the  trustee  refuses  to  do  so." 

§  186.  Stay  of  Pending  Suits  by  State  Court. — The  bankruptcy 
act  of  1867  provided  that  "no  creditor  whose  debt  is  provable  shall  be 
allowed  to  prosecute  to  final  judgment  any  suit  at  law  or  in  equity  there- 
for against  the  bankrupt  until  the  question  of  the  debtor's  discharge 
shall  have  been  determined;  and  any  such  suit  or  proceedings  shall, 
on  the  application  of  the  bankrupt,  be  stayed  to  await  the  determination 
of  the  court  in  bankruptcy  on  the  question  of  his  discharge."  M  It  was 
held  that  this  provision  was  applicable  to  suits  pending  in  the  state 
courts,  as  well  as  to  any  proceedings  in  a  federal  court,  and  was  equally 
binding  upon  them.  Consequently  it  was  decided  that  it  was  the  duty 
of  a  state  court,  in  which  a  suit  was  pending  against  a  bankrupt  on  a 
provable  debt,  to  grant  a  stay  of  proceedings  therein,  upon  the  applica- 
tion of  the  bankrupt  or  his  assignee,  seasonably  made,  until  the  question 
of  his  discharge  should  have  been  determined;  and  this,  without  any 
injunction  or  order  from  the  court  of  bankruptcy.1*  The  present  stat- 
ute provides  that  a  suit  founded  upon  a  claim  from  which  a  discharge 
in  bankruptcy  would  be  a  release,  and  which  is  pending  against  a  per- 
son at  the  time  of  the  filing  of  a  petition  in  bankruptcy  against  him, 
"shall  be  stayed"  until  an  adjudication  is  made  or  the  petition  dismissed ; 

70  N.  E.  770.    Where,  after  judgment  on  »•  lane  v.  Moore,  59  N.  H.  80. 

a  note  for  plaintiff.  It  la  discovered  that  .  „  ^   gt 

he  had  been  adjudged  bankrupt,  and  that 

the  note  had  not  been  scheduled,  such  i"Hlll  v,  Harding,  107  U.  S.  631,  2 

facts  constitute  ground  for  a  new  trial.  Sup.  Ct.  404,  27  L.  Ed.  493;   Boytiton  v. 

Joden  v.  Nebham  (Mies.)  60  South.  45.  Ball,  121  U.  S.  457,  7  8up.  Ct.  981,  30  I* 

»  Woolfolk  v.  Gunn,  45  Ga.  117,  10  N.  Ed.  8SHj   Bratton  v.  Anderson,  5  S.  Car. 

B.  B.  826.  TO4,  14  N.  B.  B.  99;    Bay  v.  Wight,  119 

a  Johnson  v.  Waxelhaum   Co..  1  Ga.  Miihh.  426,  1!0  Am.  Rep.  333;    Bruley  v. 

App.  511,  58  8.  E.  56;  Ex  parte  Canada.  Boomer,  116  Mass.  527,  12  N.  B.  B,  303; 

151  Mo.  App.  704,  132  S.  W,  754.  Rood  v.  Stevens.  49  Conn.  45;   Frostwnn 

»  Pelzer  Mfg.  Co.  v.  Pitts  &  Hartzog,  v.  Hicks.  3  Wkiy.  Notes  Cas.  (Pa.)  202, 15 

76  S.  Car.  349,  57  S.  E.  29,  11  Ann.  Cas.  N.  B.  B./41. 
665. 
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and  if  such  person  is  adjudged  bankrupt,  the  action  "may  be  further  stay- 
ed" until  his  application  for  discharge  is  determined  or  until  twelve 
months  from  the  date  of  the  adjudication  have  expired.1*  It  has  been 
held  that  this  provision  is  substantially  similar  to  the  corresponding 
clause  of  the  act  of  1867,  and  that  the  rule  announced  under  the  earlier 
statute  is  clearly  applicable  to  the  present  law;  so  that  it  is  now,  as 
before,  trie  duty  of  the  state  court  to  grant  a  stay  of  proceedings  when 
the  suit  pending  against  the  bankrupt  is  founded  on  a  debt  or  claim 
from  which  his  discharge  would  release  him,  and  when  application 
therefor  is  duly  made.1*  And  although  the  court  of  bankruptcy  has 
the  power  to  order  a  stay  of  such  proceedings,  and  may,  if  necessary, 
enjoin  the  plaintiff  from  further  prosecution  of  his  suit,  it  has  been  ruled 
that  the  application  for  a  stay  should  not  be  made  to  the  federal  court 
in  the  first  instance,  but  to  the  state  court.18 

To  warrant  the  state  court  in  taking  this  action  it  is  necessary  that 
the  fact  of  the  bankruptcy  should  be  brought  to  its  judicial  attention 
in  some  proper  manner,  generally  by  a  formal  answer  or  plea."  A  mere 
statement  of  defendant's  counsel  at  the  trial  that  his  client  is  in  bank- 


it  Bankruptcy  Act  1808.  8  11a. 

"  In  re  Tune,  115  Fed.  906,  S  Am. 
Bankr.  Rep.  285;  Star  Braiding  Co.  v. 
Stlenen  Dyeing  Co.  (R.  I.)  114  Atl.  129 ; 
Maas  v.  Kuhn,  130  App.  Dlv.  68,  114  N. 
Y.  Supp.  444;  First  Nat.  Bonk  v.  Flynn, 
117  Iowa,  493,  91  N.  W.  784;  Melntyre 
v.  Malone,  3  Neb.  (Unof.)  159,  91  N.  W. 
246;  Stone  v.  Brookvllle  Nat  Bank,  39 
Ind.  284;  Turner  r.  Gate  wood,  8  B.  Mon. 
(Ky.)  613;  Dickens  v.  Dickens,  174  Ala. 
305,  56  South.  806.  But  some  courts, 
particularly  In  Massachusetts,  do  not 
admit  this  rule  to  the  fullest  extent,  but 
bold  that  it  Is  entirely  within  their  dis- 
cretion whether  or  not  to  stay  the  suit. 
See  Rosenthal  v.  Nove,  175  Mass.  559,  56 
N.  E.  884,  78  Am.  St  Rep,  512 ;  Felgen- 
span  v.  McDonnell,  201  Mass.  341,  87  N. 
E,  624;  St  Louis  World  Pub.  Co.  v.Rlalto 
Grain  &  Securities  Co.,  108  Mo.  App.  479, 
S3  S.  W.  781;  Smith  v.  Miller,  226  Mass. 
187,  115  N.  E.  243.  An  order  of  the 
state  court  "abating"  a  suit  because  of 
the  pendency  of  bankruptcy  proceedings 
against  the  defendant  is  properly  made, 
but  should  be  interpreted  as  staying  fur- 
ther action  until  the  outcome  of  the 
bankruptcy  proceeding,  and  not  as  a  final 
determination  of  the  matter.  Clark  v, 
Fighting  Wolf  Mining  Co.  (Mo.  App.)  209 
S.  W.  307. 


"Ohio  Motor  Car  Co. 
Magneto  Co.,  230  Fed.  370,  144  a  C.  A. 
512,  36  Am.  Bankr.  Rep.  237 ;  (certiorari 
denied,  National  Carbon  Co.  v.  Ohio  Mo- 
tor Car  Co.,  241  D.  S.  673,  36  Sup.  Ct. 
724,  00  I*  Ed.  1231);  In  re  Geister,  97 
Fed.  322,  3  Am.  Bankr.  Rep.  228;  Me- 
lntyre v.  Malone,  3  Neb.  (Unof.)  159,  91 
N.  W.  246;  Delavergue  v.  Farrand,  1 
Mich.  N.  P.  90;  Stone  v.  Brookvllle  Nat. 
Bank,  39  Ind.  284;  Smith  v.  Soldiers' 
Business  Messenger  &  Dispatch  Co.,  35 
N.  J.  Law,  60.  Contra,  see  Garrett  v. 
Carrow,  3  Houst.  (Del.)  652. 

"Holden  v.  Sherwood,  84  111.  92; 
Red  River  Nat  Bank  v.  Bray  (Tex.  Civ. 
App.)  132  S.  W.  868;  State  v.  Broaddus. 
234  Mo.  358,  137  S.  W.  268.  See  Rey- 
nolds V.  Pennsylvania  Oil  Co.,  150  Cat 
G29,  89  Piic.  610.  A  defendant  who  de- 
sires to  plead  his  subsequent  discharge 
In  bankruptcy  as  a  bar,  should  move 
for  a  continuance  to  see  If  he  shall  ob- 
tain It,  and  If  he  does,  he  nhimld  then 
plead  it.  Sogers  v.  Abbott,  206  Mass. 
270,  92  N.  E.  472,  138  Am,  St  Rep.  394. 
A  petition  by  trustees  to  vacate  an  at- 
tachment of  the  bankrupt's  realty,  after 
the  adjudication,  is  the  appropriate 
method  of  procedure.  Ward  v.  Ilargett, 
151  N.  C.  365,  66  S.  E.  340. 
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ruptcy  will  not  be  sufficient  to  operate  as  a  stay  of  proceedings ; "  and 
evidence  of  the  fact  of  the  defendant's  bankruptcy  cannot  be  introduced 
under  the  plea  of  the  general  issue." 

It  has  been  ruled  that  the  mere  filing  of  a  petition  in  bankruptcy, 
without  any  adjudication  thereon,  does  not  bar  the  prosecution  of  a 
suit  against  the  debtor  in  a  state  court,  and  is  no  ground  for  staying  the 
proceedings."  But  this  seems  to  be  contrary  to  the  plain  terms  of  the 
present  statute,  which  evidently  makes  the  stay  before  adjudication 
imperative,  though  a  further  stay  after  the  adjudication  is  perhaps  dis- 
cretionary. But  a  state  court  need  not  grant  a  stay  of  an  action  brought 
therein  against  the  bankrupt  jointly  with  others;  it  will  order  that 
proceedings  on  any  judgment  which  may  be  obtained  against  him  shall 
be  stayed  until  the  further  order  of  the  court.**  Where,  after  the  ver- 
dict but  before  the  entry  of  a  judgment  thereon,  in  a  cause  pending  in 
a  state  court,  the  defendant  files  his  petition  in  bankruptcy,  the  court, 
on  the  filing  of  a  certificate  of  his  having  been  adjudged  bankrupt,  and 
on  motion  of  the  defendant,  should  stay  further  proceedings  until  the 
bankruptcy  court  passes  upon  his  application  for  discharge;  and  on  a 
showing  that  the  discharge  was  granted,  the  state  court  will  render 
judgment  on  the  verdict  against  the  defendant,  but  with  a  perpetual 
stay  of  execution.*1  A  debtor,  however,  who  files  his  petition  in  bank- 
ruptcy pending  a  suit  against  him  in  a  state  court  for  a  debt  provable 
in  bankruptcy,  while  he  may  obtain  a  stay  of  proceedings  in  the  suit,  is 
under  no  obligation  to  do  so.  He  may  allow  the  suit  to  proceed  to 
judgment  without  forfeiting  his  right  1o  avail  himself  of  his  discharge, 
if  he  shall  subsequently  obtain  it.  And  if  a  judgment  is  entered,  he 
may  apply  to  the  court  to  vacate  it,  or  he  may  interpose  his  discharge 
as  a  defense  as  soon  as  the  plaintiff  moves  to  enforce  his  judgment.** 
The  levy  of  an  execution  issued  after  the  defendant  has  made  applica- 
tion for  the  benefit  of  the  bankruptcy  law,  will  be  quashed  by  the  court 
out  of  which  it  issued,  on  motion.** 

If  the  debt  or  claim  in  suit  is  one  which  would  not  be  affected' by 
the  defendant's  discharge,  no  stay  is  necessary  or  proper.  But  if  there 
is  doubt  on  this  point,  a  continuance  may  be  ordered.     Thus,  where 

»7  McOowan  v.  Bowman,  79  Vt  205,  64  448, 132  N.  T.  Supp.  320;  Hoyt  v.  Freel, 

At).  1121.  8  Abb.  Prac.  N.  8.  (N.  Y.)  220,  4  N.  B.  H. 

i«  Style*  t.  Fuller,  101  N.  Y.  822,  4  131. 
N.  E.  848.  »i  Hill  v.  Harding,  116  111.  92,  4  N.  E. 

"Rennebaum  v.  Atkinson,  52  8.  W.  361.     See  Rosenthal  v.  Nove.  175  Mass. 

828,  21  Ky.  Law  Rep.  687;    Glvens  v.  559,  56  N.  E.  884,  78  Am.  St.  Hep.  512. 
Robbies,  5  Ala.  678;    Stewart  v.  Sonne-  «  Whyte  v.  McGovern,  51  N.  J.  Law, 

born,  51  Ala.  126;   Murphy  v.  Young,  6  358,  17  Atl.  957.    But  compare  Darnall 

Wkly.  Notes  Cas.  (Pa.)  817.  y,  Cllne,  4  Ky.  Law  Rep.  537. 

"  Friedman  v.  Zweifler,  74  Misc.  Rep.  **  McDougald  v.  Reid,  5  Ala.  810. 
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the  complaint  states  a  cause  of  action  for  embezzlement,  but  the  de- 
fendant asserts  that  his  liability,  if  any,  is  on  contract,  it  is  proper  for 
the  state  court  to  postpone  the  action,  pending  a  determination  against 
the  defendant  in  the  court  of  bankruptcy."  And  where  an  equitable 
petition  was  filed,  seeking  to  enjoin  the  enforcement  of  a  judgment  and 
have  an  equitable-  set-off  against  it  established,  it  was  held  that  the 
fact  that  defendant  had  been  adjudicated  a  bankrupt  and  no  trustee  had 
been  appointed,  was  not  ground  for  staying  a  hearing  on  a  demurrer 
to  the  petition.1* 

§  187.  Stay  by  Injunction  or  Order  from  Federal  Court; — The  au- 
thority of  a  court  of  bankruptcy  to  grant  an  injunction  or  restraining 
order  staying  the  prosecution  of  a  pending  suit  in  a  state  court  against 
a  bankrupt  is  supported  not  only  by  the  explicit  provision  of  the  elev- 
enth section  of  the  bankruptcy  act,  but  also  by  the  grant  to  the  courts 
of  bankruptcy  (in  the  second  section  of  the  act)  of  jurisdiction  to  "make 
such  orders,  issue  such  process,  and  enter  such  judgments  in  addition  to 
those  specifically  provided  for  as  may  be  necessary  for  the  enforcement 
of  the  provisions  of  this  act."  It  is  pertinent  also  to  notice  that  the  gen- 
eral prohibition  of  the  use  of  the  writ  of  injunction  "by  any  court  of 
the  United  States  to  stay  proceedings  in  any  court  of  a  state,"  is  sub- 
ject to  the  specific  exception  of  "cases  where  such  injnnction  may  be 
authorized  by  any  law  relating  to  proceedings  in  bankruptcy."*8  It 
may  be  stated,  therefore,  that  if  the  pending  suit  is  upon  a  debt  or  claim 
which  would  be  released  by  a  discharge,  it  is  within  the  jurisdiction  of 
the  court  of  bankruptcy  to  order  its  stay  or  enjoin  its  prosecution." 
And  it  makes  no  difference  that  the  state  court  had  previously  denied  a 

"  Ex   parte   Butler- Keyset  Mfg.   Co.,       courts,  and  in  all  of  which  liability  de- 

1T4  Ala.  237,  56  South.  960.  pended  on  the  same  facts,  the  bankrupt 

2i  Miller  v.  Smith,  136  Ga.  117,  70  8.      waa,  L,eld  «"«««»  *>  «°  injunction  re- 

E  gg7  straining  prosecution  of  suits  on  such 

..j      .  ■..>.-.  i  r,  *     ,<ui    i  no.       claims  until  It  could  obtain  Its  discharge, 
».  Federal  Judicial  Code  1811,  |  266.      and  iu  trn8tce  wa(J  M||  m^  £  £ 

"  Mitchell  Storebuilding  Co.  v.  Car-  order  requiring  adjudication  of  the 
roll,  193  Fed.  016,  113  C.  C.  A.  484,  27  claims  In  the  bankruptcy  court,  where 
Am.  Bankr.  Rep.  894;  Moore  v.  Green,  they  could  be  consolidated  for  trial  ae  to 
145  Fed.  472.  76  C.  O.  A.  242,  16  Am.  liability.  In  re  People's  Warehouse  Co. 
llaiikr.  Rep.  648;  Bothwell  v.  Fltzger-  <D.  C.)  273  Fed.  611.  But  the  court  of 
uH,  219  Fed.  408,  135  C.  C.  A.  212,  34  bankruptcy  has  no  Jurisdiction  to  en- 
Am.  Bankr.  Rep.  261;  Drake  v.  Hodg-  join  a  sale  of  property  on  a  judgment 
son,  102  App.  DW.  676,  183  N.  Y.  Supp.  rendered  in  a  state  court  enforcing  a 
486;  Fowler  v.  Dillon,  1  Hughes,  232,  mortgage  lien  of  date  long  prior  to  four 
Fed.  ("us.  No.  5,000.  And  see  supra,  I  months  preceding  the  adjudication  of 
29.  Where  there  were  more  than  100  the  mortgagor  as  a  bankrupt.  Sample 
separate  damage  claims  against  a  bank-  y.  Beasley,  158  Fed.  607,  85  C.  C.  A.  429 
rupt  corporation,  all  arising  from  the  20  Am.  Bankr.  Itep.  164.  And  see  PlcK- 
sanie  transaction,  on  some  of  which  at-  ens  v.  Dent,  108  Fed.  653,  45  O.  O.  A 
tlons    had   been   brought   in    the   state  C22,  5  Am.  Bnnkr.  Rep.  644. 
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similar  application  by  the  same  petitioner.18  Even  though  the  pending 
action  is  not  directly  against  the  bankrupt  himself,  the  court  of  bank- 
ruptcy has  power  to  enjoin  its  further  prosecution,  if  the  proceedings 
in  the  state  court,  if  allowed  to  continue,  might  interfere  with  and  delay 
the  settlement  of  the  bankrupt's  estate,  as,  where  the  defendant  in  such 
action,  though  a  solvent  corporation  and  not  in  bankruptcy,  is  claimed 
to  be  a  mere  department  or  adjunct  of  the  business  of  the  bankrupt, 
and  therefore  its  assets  are  claimed  by  the  trustee  in  bankruptcy.** 

Though  the  statute  speaks  only  of  staying  suits  against  a  defendant 
"against"  whom  a  petition  in  bankruptcy  has  been  filed,  it  applies  equally 
to  the  case  of  voluntary  bankrupts  as  to  those  adjudged  bankrupt  on 
compulsory  proceedings;  for  the  first  section  of  the  act  declares  that 
the  phrase  "a  person  against  whom  a  petition  has  been  filed"  shall  in- 
clude "a  person  who  has  filed  a  voluntary  petition."  **  Though  the  stat- 
ute does  not  in  terms  declare  that  this  power  must  be  exercised  by  the 
judpe  of  the  court  of  bankruptcy,  to  the  exclusion  of  the  referee,  the 
plain  direction  of  the  General  Orders  is  to  that  effect,  and  the  courts 
have  sanctioned  the  rule  that  a  referee  has  no  jurisdiction  to  issue  an 
injunction  staying  proceedings  in  a  state  court."  It  will  also  be  ob- 
served that,  as  regards  the  staying  of  an  action  after  the  adjudication  in 
bankruptcy,  the  granting  of  an  order  for  that  purpose  rests  in  the  dis- 
cretion of  the  district  court,  since  the  language  of  the  law  is  that  such 
action  "may  be  stayed"  until  the  question  of  the  bankrupt's  discharge 
is  determined;  and  the  action  of  the  court  of  bankruptcy  in  this  mat- 
ter will  not  be  interfered  with  by  the  appellate  court,  on  petition  for 
review,  unless  such  discretion  has  been  abused."  In  fact,  the  courts 
should  incline  against  any  unnccessarj-  interference  with  the  normal 
action  of  the  state  courts,  and  their  power  in  this  behalf  should  be  spar- 
ingly exercised,*3  upon  due  and  careful  consideration  of  all  the  equities 
of  the  case,"  and  not  at  all  where  there  is  legitimate  scope  for  the  judg- 
es New  River  Coal  Land  Co.  v.  Huff-  continued  tn  force  by  the  district  court, 
ner  Bros.,  165  Fed.  881,  91  C.  C.  A.  559,  no  question  being  raided  as  to  the  ref- 
21  Am.  Rankr.  Rep.  474.  eree'a  Jurisdiction.    And  see  In  re  Lom- 

«  Mitchell   Storebuilding  Co.  v.  Car-      bardy  Inn  Co.  (D.  C.)  266  Fed.  304,  44 
roll,  183  Fed.  616.  113  C.  C.  A.  484,  27      Am.  Bankr.  Rep.  444. 
Am.  Bankr.  Rep.  884.  «  In  re  Lesser  (C  C.  A.)  99  Fed.  913, 

i  >»In  re  GeMer,  97  Fed.  322,  3  Am.  3  Am.  Bankr.  Rep.  758;  In  re  Blttle  (D. 
Bankr.  Rep.  228.  C.)   239   Fed.   191,  38   Am.   Bankr.   Rep. 

"  General  Order  No.  12,  el.  3;    In  re       ISi. 
Slebert,   133  Fed.  781,  13   Am.   Bankr.  "  In   re    Uuited    Wireless   Telegraph 

Rep.  348;  In  re  Mussey,  2  Nat.  Bankr.  Co.,  196  Fed.  153,  28  Am.  Bankr.  Rep. 
News,  113.  See  In  re  Kinimel,  183  Fed.  304 ;  In  re  Guanacevl  Tunnel  Co.  (C.  C. 
665,  25  Am.  Bankr.  Rep.  595,  where  such  A.)  201  Fed.  316,  28  Am.  Bankr.  Rep.  229. 
nn  Injunction,  granted  by  a  referee,  was  *•  Henry  v.  Harris,  191  Fed.  868. 
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ment  of  the  state  court  without  interfering  with  the  jurisdiction  of  the 
bankruptcy  court.1" 

It  has  been  made  a  question  whether  the  power  of  a  court  of  bank- 
ruptcy to  enjoin  and  stay  proceedings  against  the  bankrupt  extends  to 
cases  pending  in  any  and  all  courts,  state  or  federal,  and  whether  its 
process  issuing  for  this  purpose  may  run  throughout  the  United  States, 
or  must  be  confined  to  its  own  judicial  district.**  But  it  will  be  remem- 
bered that  the  order  or  process  of  the  court  of  bankruptcy  acts  upon 
the  parties  (that  is,  plaintiffs  in  such  actions)  and  not  upon  the  courts 
where  the  suits  may  be  pending.  Now  all  creditors  of  the  bankrupt  are 
parties  to  the  proceedings  in  bankruptcy,  because  such  proceedings  arc 
in  rem,  and  moreover,  a  court  of  bankruptcy  has  power  to  restrain  any 
and  all  persons  from  unlawfully  interfering  with  the  property  of  the 
estate  in  bankruptcy.*"  Hence  any  creditor  who  is  within  reach  of  the 
process  of  the  court  may  be  enjoined  or  restrained  from  the  further 
prosecution  of  his  action.  The  court,  indeed,  cannot  stay  or  enjoin 
foreign  creditors  proceeding  against  the  bankrupt  in  a  foreign  court ; 
but  if  they  seek  the  aid  of  the  court  of  bankruptcy  for  the  enforcement 
of  their  demands,  they  will  not  be  allowed  any  advantage  over  other 
creditors."  Thus,  where  the  resident  partners  of  a  firm,  having  a  part- 
ner residing  abroad,  prove  a  debt  in  bankruptcy,  the  firm  becomes  a 
party  to  the  proceedings,  and  the  resident  partners  may  be  restrained 
from  prosecuting  suits  abroad  to  collect  the  claim.*9  It  must  also  be 
remarked  that  the  power  of  the  bankruptcy  court  to  restrain  actions 
against  the  bankrupt  or  his  property  extends  not  only  to  the  state  courts, 
but  also  to  the  admiralty  side  of  the  same  court,  and  a  libel  against  the 
bankrupt's  vessel,  filed  under  such  circumstances,  will  be  enjoined.** 
But  the  power  to  stay  actions  against  the  bankrupt,  by  injunction,  is 
vested  only  in  that  court  in  which  the  proceedings  in  bankruptcy  are 
pending.  A  federal  district  court  cannot  enjoin  proceedings  in  a  state 
court  on  the  ground  that  proceedings  in  bankruptcy  against  the  defend- 
ant are  pending  in  some  other  federal  district  court.*1     And  while  the 

"» In  re  Lesser,  100  Fed.  433,  3  Am. 
Bankr.  Rep.  815. 

364.  is  In  re  Bugbee,  9  N.  B.  R.  258,  Fed. 

>'  See  In  re  Hlrsch,  2  Ben.  493,  2  N.  Cas.  No.  2.115.  And  see  Phillips  v.  Hunt- 

B.  R.  3,  Fed.  Cas.  No.  6,529;  Acme  Har-  er,  2  H.  BI.  402,  414. 

Tester  Co.  r,  Beekman  Lumber  Co.,  222  "»  In  re  Schepeler,  4  Ben.  68,  Fed.  Cas. 

U.  S.  300,  32  Sup.  Ct  96,  56  L.  Ed.  208,  No.  12,453. 

27  Am.  Bankr.  Rep.  262;    Progressive  «  In  re  People's  Mail  S.  S.  Co.,  3  Ben. 

Building  &  Loan  Co.  v.  Hall,  220  Fed.  45,  226,  2  N.  B.  R.  552,  Fed.  Cas.  No.  10,070. 

135  C.  C.  A.  613,  33  Am.  Bankr.  Rep.  «  In  re  Rlcbardson,  2  Ben.  517,  2  N. 

B18;  John  A.  Roebllng'e  Sons  Co.  v.  Fed-  B.  R.  202,  Fed.  Cas.  No.  11,774;    Mark- 

eral  Storage  Battery  Car  Co.,  185  App.  son  v.  Heoney,  1  Dill.  497,  4  N.  B.  R. 

I)lv.  430,  173  N.  T.  Supp.  207.  510,  Fed.  Cas.  No.  9,098. 
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bankruptcy  court  has  power  to  stay  pending  suits  against  the  bank- 
rupt, and  also  to  empower  the  trustee  to  take  the  place  of  the  bankrupt 
therein,  it  has  no  authority  to  withdraw  from  the  state  court  a  suit 
pending  therein  and  compel  its  trial  in  the  district  court.** 

Application  for  an  order  staying  a  suit,  or  enjoining  further  proceed- 
ings therein,  may  be  made  by  the  trustee  in  bankruptcy,  if  one  has  been 
appointed,  or  by  the  bankrupt  himself,  if  no  trustee  has  yet  been  se- 
lected,** or  perhaps  by  a  creditor  of  the  estate  whose  interests  might 
be  affected  by  the  result  of  the  litigation.  As  a  general  rule,  the  plain- 
tiff in  the  pending  suit  is  cited  before  the  court  of  bankruptcy  on  a  rule 
to  show  cause  why  he  should  not  be  restrained  from  the  further  prose- 
cution of  his  action,  and  thereupon,  if  the  facts  developed  at  the  hearing 
will  warrant  it,  an  order,  in  the  nature  of  a  restraining  order,  may  issue 
against  him.  But  the  more  formal  method  of  a  writ  of  injunction  may 
be  resorted  to.**  But  when  this  is  desired,  it  is  not  necessary  that  the 
.formal  and  plenary  proceedings  common  to  suits  in  equity  in  the  cir- 
cuit courts  should  be  carried  out.  A  petition  stating  the  facts  and  pray- 
ing for  the  order  desired  will  be  sufficient.  Nor  is  it  necessary  that  no- 
tice should  be  given  of  the  application  for  injunction.**  For  similar 
reasons,  any  party  who  desires  to  obtain  the  dissolution  of  an  injunc- 
tion so  granted  may  apply  therefor  by  motion.** 

The  bankruptcy  act  of  1867  provided  that  pending  suits  against  the 
bankrupt  might  be  stayed  "to  await  the  determination  of  the  court  oi 
bankruptcy  on  the  question  of  the  discharge,  provided  there  is  no  unrea- 
sonable delay  on  the  part  of  the  bankrupt  in  endeavoring  to  obtain  his 
discharge." "  But  the  present  law  is  much  more  explicit.  It  does  not 
allow  the  stay  to  extend  for  a  longer  period  than  twelve  months  after 
the  adjudication  in  bankruptcy,  except  where,  before  the  expiration  of 
that  time,  an  application  for  discharge  is  filed,  and  then  only  until  the 
question  of  the  discharge  is  determined.**    After  a  discharge  has  been 

m  Samson  v.  Burton,  5  Ben.  329,  4  N.  «  Rev.  Stat  17.  S.  f  5106.    See  In  re 

B.  B.  1,  Fed.  Caa.  No,  12,285.  Sweet,  36  Fed.  761;    Greenwald  v.  Ap- 

«  Brock  v.  Terrell.  2  N.   B.  R.  643,  pell,  5  McCrary,  339,  17  Fed.  140. 

Fed.  Cas.  No.  1,914;   In  re  Tint,  18  N.  "In  re  Weinberg  (D.  C.)  253  Fed.  833, 

B.  R.  78,  Fed.  Cas.  No.  14.031.  42  Am.  Bankr.  Rep.  616;    In  re  Federal 

**  In  re  Citizens'  Sav.  Bank,  9  N.  B.  Biscuit  Co.,  214  Fed.  221,  130  C.  C.  A, 

R.  152,  Fed.  Cae.  No.  2,735.  1135,  :S2  Am.  Bankr.  Rep.  612;    Pell  v. 

"In  re  William  E.  Delaney  &  Co.,  124  McCabe  (D.  C.)  254  Fed.  356,  42  Am. 

Fed.  280,  10  Am.  Bankr.  Rep.  634.    But  Bankr.  Rep.  762.     "Adjudication."  with 

nee  Acme   Harvester  Co.   v.    Beekman  respect  to  the  time,  means  the  date  of 

Lumber  Co.,  222  U.  S.  300,  32  Sup.  Ct  the  entry  of  a  decree  that  the  defendant 

96,  56  L.  Ed.  208,  27  Am.  Bankr.  Rep.  in  a  bankrupt,  or.  If  slicn  decree  Is  ap- 

262.  pealed  from,  then  the  date  when  sucli 
decree  Is  finally  confirmed.  Bankruptcy 
Act  1SBS,  i  1,  cl.  2.     As  to  restraining 


,v  Google 


§    188  LAW  OF  BANKRUPTCY  140 

granted  or  denied,  there  is  no  need  of  staying  pending  suits;  for  hi  the 
one  case  the  bankrupt  may  plead  his  discharge  in  bar,  and  in  the  other, 
his  liability  to  judgment  is  not  affected  by  the  bankruptcy  proceedings. 
But  the  fact  that  the  bankrupt  has  already  received  his  discharge  is  no 
obstacle  to  an  injunction  from  the  court  of  bankruptcy  directed  against 
the  enforcement  of  a  collusive  or  fraudulent  judgment  or  transfer  of 
property.** 

§  186.  Leave  to  Continue  Suit  in  State  Court. — The  former  bank- 
ruptcy law  provided  that  "if  the  amount  due  the  creditors  in  dispute, 
the  suit,  by  leave  of  the  court  in  bankruptcy,  may  proceed  to  judgment 
for  the  purpose  of  ascertaining  the  amount  due,  which  amount  may  be 
proved  in  bankruptcy,  but  execution  shall  be  stayed."  **  No  such  provi- 
sion is  found  in  the  present  law.  But  practically  the  same  result  is 
worked  out  by  leaving  it  in  the  discretion  of  the  court  of  bankruptcy  to 
stay  the  further  prosecution  of  a  pending  suit  after  the  adjudication. 
It  may,  of  course,  withhold  its  hand  and  leave  the  creditor  to  proceed. ' 
For  example,  in  a  case  in  the  second  circuit,  the  bankrupt  was  entitled 
to  support  and  maintenance  out  of  a  trust  fund,  but  under  the  laws  of 
the  state  (New  York)  the  surplus  income  of  such  a  fund,  over  and  above 
what  is  necessary  for  the  beneficiary's  support,  may  be  made  available 
to  satisfy  the  claims  of  his  creditors.  Before  the  bankruptcy,  certain 
creditors  had  brought  a  suit  in  the  state  court  for  this  purpose.  There 
was  a  proposal  that  the  trustee  in  bankruptcy  should  then  institute  a 
similar  action,  but  a  majority  of  the  creditors  in  number  and  amount 
voted  against  this,  on  the  ground  that  they  did  not  believe  the  action 
could  be  maintained  by  him.  Orders  were  then  made  allowing  the  credi- 
tors to  continue  the  prosecution  of  their  suit,  but  on  condition  that  the 
net  amount  recovered  should  be  turned  over  to  the  trustee  for  distribu- 
tion, and  that,  if  the  action  were  unsuccessful,  the  estate  in  bankruptcy 
should  not  be  charged  with  the  costs  and  expenses.  And  it  was  held 
that  these  orders  were  proper  and  could  not  be  complained  of  by  the 
bankrupt  or  by  other  creditors.81 

That  there  may  be  cases  in  which  the  court  of  bankruptcy  should 
not  interfere  with  the  prosecution  of  actions  in  the  state  courts  is  fur- 
creditors  from  prosecuting  suits  after  Courtnay,  47  Ala.  183:  Id  re  Bundle, 
the  lapse  of  the  time  provided  for  by  2  N.  B.  R.  113,  Fed.  Caa.  No.  12,138;  In 
the  terms  of  a  composition,  see  In  re  re  Bousfleld  &  Poole  Mfg.  Co.,  IT  N.  B. 
Nebenzanl,  9  Ben.  243,  17  N.  B.  It.  23,  B.  153,  Fed.  Cas.  No.  1,704;  In  re  Ooofce, 
Fed.  Caa.  No.  10,074.  Fed.  Cas.  No.  3,172 ;  Rutherford  v.  Boun- 

«»  See  Southern  Loan  &  Trust  Co.  v.      tree,  68  Ga.  725. 
Benbow,    96    Fed.    614,    3    Am.    Bankr.  *i  rn  re  Buchanan,  219  Fed.  492,  136 

Rep.  9.  C.  0.  A.  204,  33  Am.  Bankr.  Bep.  638. 

so  Rev.  Stat.  U.  8.  f  5106.    See  May  v. 
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ther  shown  by  another  clause  of  the  act,  which  provides  that  a  creditor 
may  prove,  as  a  claim  against  the  estate,  a  judgment  upon  a  provable 
debt  rendered  after  the  filing  of  the  petition  and  before  the  considera- 
tion of  the  bankrupt's  discharge,  less  costs  incurred  and  interest  ac- 
crued after  the  filing  of  the  petition  and  up  to  the  time  of  the  entry  of 
the  judgment.  (Bankruptcy  Act,  §  63,  cl.  5.)  Thus  it  is  not  necessary 
to  obtain  leave  of  the  court  of  bankruptcy  to  continue  to  judgment  a 
suit  founded  in  tort,  pending  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy,  for  the  claim  would  not  be  provable  until  the  judgment 
was  obtained."  Again,  the  law  provides  that  "unliquidated  claims 
against  the  bankrupt  may,  pursuant  to  application  to  the  court,  be 
liquidated  in  such  manner  as  it  shall  direct,  and  may  thereafter  be 
proved  and  allowed  against  his  estate," **  and  this  implies  the  author- 
ity to  direct  the  liquidation  of  such  a  claim  by  suit  in  a  state  court. 
So,  a  pending  suit  on  a  dischargeable  debt,  in  which  the  bankrupts 
had  been  arrested  and  given  bail  more  than  four  months  prior  to  their 
bankruptcy,  may  be  permitted  to  proceed  to  judgment  to  enable  the 
plaintiff  to  enforce  his  demand  against  the  surety  in  the  undertaking, 
in  case  it  is  in  form  a  security  for  the  payment  of  the  judgment,8* 
Moreover,  a  suit  to  enforce  a  valid  security  against  property,  of  the 
bankrupt  may  be  allowed  to  continue,  where  nothing  is  to  be  gained 
for  the  general  creditors  by  assuming  jurisdiction  over  the  property. 
For  instance,  where  several  attachments  were  levied  so  far  before  the 
commencement  of  the  bankruptcy  proceedings  as  not  to  be  affected  by 
them,  a  state  court  may  proceed  to  determine  the  question  of  priority 
of  liens  as  between  the  several  creditors.*6  Again,  a  stay  of  proceed- 
ings against  the  bankrupt  in  a  state  court  may  be  vacated,  so  as  to 
permit  creditors  to  move  the  state  court  to  punish  the  bankrupt  for 
contempt  committed  prior  to  the  filing  of  the  bankruptcy  petition.** 
But  in  no  case  whatever  will  the  court  of  bankruptcy  permit  property 
which  is  in  the  custody  and  possession  of  a  trustee  in  bankruptcy  to  be 
seized  on  execution  or  other  final  process  from  a  state  court  based  on 
a  judgment  against  the  bankrupt,  or  against  the  trustee  as  his  succes- 
sor in  interest." 

«  In  re  Heniiockaburgh,  6  Ben.  160,  7  Martin,  105  Fed.  753,  6  Am.  Bnnkr.  Rep. 

N.  B.  R.  37,  Fed.  Can.  No.  6,367 ;  Louis-  423. 

ville  Dry  Goods  Co.  v.  Lanman,  135  Ky.  »»  Davis  v.  Fried  lander,  104  U.  S.  570, 

163,  121  3.  W.  1042,  28  L.  R.  A.  (N.  3.)  26  L.  Ed.  818. 

363,  135  Am.  St.  Rep.  451.  ■*  Id  re  Sims.  176  Fed.  640,  23  Am. 

M  Bankruptcy  Act  1898.  |  63b.     See  Bankr.  Rep.  890. 

Blair  v.  Carter's  Adm'r,  78  Va.  621.  "  Allen  v.  Montgomery,  48  Miss.  101, 

=«In  re  Ennts  v.  Sloppnnl,  171  Fed.  10  N.  B.  R.  503.    Creditors  of  a  bankrupt  " 

755,  22  Am.  Bankr.  Rep.  679.    See  In  re  corporation  may  apply  to  the  bankruptcy 
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§  189.  What  Actions  May  be  Stayed. — The  provision  of  the  act  of 
1867,  authorizing  a  temporary  stay  of  pending  suits  against  the  bank- 
rupt, made  no  distinction  between  debts  which  would  be  released  by  his 
discharge  and  debts  which  would  not  be  so  released;  and  it  was  ac- 
cordingly held  that,  even  in  cases  where  the  claim  was  one  which  would 
not  be  affected  by  the  discharge,  proceedings  on  it  must  be  stayed  until 
the  question  of  the  discharge  was  determined."  But  the  present  act 
expressly  restricts  the  stay  of  suits  to  such  as  are  "founded  upon  a 
claim  from  which  a  discharge  would  be  a  release."  It  is  necessary, 
therefore,  to  warrant  an  order  staying  pending  proceedings,  first,  that 
the  claim  in  suit  should  be  one  which  is  provable  in  the  bankruptcy 
proceedings  (for  otherwise  it  could  not  be  affected  by  the  discharge) 
and  second,  that,  if  provable,  it  should  not  be  within  the  classes  of 
claims  which  are  expressly  excepted  from  the  operation  of  a  discharge.** 
It  is  within  the  exclusive  jurisdiction  of  the  court  of  bankruptcy  to  de- 
termine whether  these  two  conditions  exist,  and  its  decision  on  the 
point  is  final  and  conclusive,  unless  reversed  on  appeal,**  and  it  is  not 
bound  or  concluded  by  any  decision  of  the  state  court  on  the  same  ques- 
tion," although  the  bankruptcy  court  is  not  required  to  enter  into  an 
investigation  outside  of  the  pleadings  in  the  action  to  determine  the 
character  of  the  claim.**  As  to  the  first  requisite,  an  unliquidated  claim, 
which  might  have  been  liquidated  and  proved  against  the  bankrupt, 
should  be  treated  as  a  provable  debt  for  this  purpose.**  So  where  the 
debt  is  clearly  provable  in  bankruptcy,  an  action  based  upon  it  should 
be  stayed,  although  its  object  is  not  to  enforce  collection  of  the  claim, 
but  to  remove  the  bankrupt  from  his  position  as  a  member  of  a  munici- 

court  for  leave  to  prosecute  their  claims  er  or  not  the  particular  claim   Is  dis- 

to  judgment,  so  as  to  enforce  the  liability  chargeable   In   bankruptcy,   a   motion  to 

of  stockholders ;   but  such  creditors  will  vacate  the  stay  should  be  denied.    In  re 

not   be  permitted    to   issue   executions.  Dunfee,  206  Fed.  745,  30  Am.  Bankr. 

John  A.  Itoebltng's  Sons  Co.  v.  Federal  Bep.  721. 

Storage  Battery  Car  Co.,  185  App.  Dlv.  »°  In  re  Mustin,  165  Fed.  506,  21  Am. 

430,  173  N.  T.  Supp.  2D7.  Bankr.    Rep.    147 ;     American    Crapho- 

*«  In  re  Ghlrardeltl,  1  Sawy.  843,  4  N.  phone  Co.  v.  Leeds  &  Catlin  Co.,  174  Fed. 

B.  R.  164,  Fed.  Cas.  No.  5,376;    In  re  158,  23  Am.  Bankr.  Bep.  337;  Wagner  v. 

Rosenberg.    3   Ben.   14,    Fed.    Cas.    No.  United  States,  104  Fed.  133,  43  C.  O.  A. 

12.054;  In  re  Schwartz,  14  Blatcbf.  196,  445,  4  Am.  Bankr.  Rep.  596. 

Fed.  Cas.  No.  12,502;   In  re  Van  Buren,  »'  Knott  v.  Putnam,  107  Fed.  007,  6 

Fed.  Cas.  No.  16,833,  Am.  Bankr.  Bep.  80. 

»  In  re  Camelo,  105  Fed.  632,  28  Am.  «  In  re  Adler,  152  Fed.  422.  81  G  C, 

Bankr.  Rep.  353.     A  fine  imposed  on  a  A.  564.  18  Am.  Bankr.  Rep.  240. 

bankrupt  by  a  state  court  for  a  civil  con-  <"  In  re  Hilton,  104  Fed.  981,  4  Am. 

tempt,  for  disobedience  of  its  orders,  Is  Bankr.  Rep.  774.     But  compare  In  re 

not  a  provable  debt,  and  hence  a  court  New  York  Tunnel  Co.,  159  Fed.  688,  86  CI 

of  bankruptcy  lias  no  jurisdiction  to  In-  C.  A.  556,  20  Am.  Bankr.  Rep.  25.    And 

lerfcro  with  Its  enforcement.    People  v.  see  ImbrianI  v.  Anderson,  76  K.  H.  491. 

Sheriff  of  Kings  County,  200  Fed.  566.  84  A tl.  974. 
Where  It  Is  substantially  doubtful  wheth- 
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pal  fire  department  because  of  his  failure  to  pay  the  debt  in  question."4 
Generally  speaking,  however,  suits  which  contemplate  some  other  re- 
lief than  the  collection  of  a  debt  are  not  to  be  stayed,  as  their  prosecu- 
tion would  not  ordinarily  interfere  with  the  bankruptcy  proceedings." 
Examples  are  proceedings  for  an  accounting  before  a  master  in  a  patent 
infringement  suit,  where  an  interlocutory  judgment  had  been  ren- 
dered before  the  adjudication  in  bankruptcy ,•*  and  an  action  of  forcible 
entry  and  detainer  by  a  landlord,  under  the  state  statute,  to  recover 
possession  of  the  leased  premises."  And  so,  where  a  lease  without 
rent,  granted  in  consideration  of  the  delivery  of  corporate  stock  of  the 
lessee,  provided  for  forfeiture  of  the  lease  on  the  bankruptcy  of  the 
lessee,  the  trustee  in  bankruptcy  of  an  assignee  of  the  lease  cannot 
have  the  enforcement  of  the  forfeiture  clause  enjoined,  at  least  where 
there  is  no  showing  of  fraud  or  mistake.*8  For  similar  reasons  a  court 
of  bankruptcy  is  without  power  to  stay  a  suit  in  a  state  court  for 
money  had  and  received,  against  a  third  person,  who,  in  the  character 
of  a  mere  stakeholder,  has  possession  of  a  fund  which  is  also  claimed 
by  the  trustee  in  bankruptcy.**  But  on  the  other  hand,  it  is  held  by 
a  state  court  that  a  suit  brought  under  the  statute  to  have  a  mortgage 
declared  a  general  assignment  for  creditors  should  not  be  stayed  on 
the  filing  of  respondents'  special  plea  setting  up  the  pendency  of  bank- 
ruptcy proceedings  when  the  bill  was  filed." 

Secondly,  the  prosecution  of  a  pending  action  in  a  state  court  against 
the  bankrupt  should  not  be  stayed  or  enjoined  when  the  debt  on  which 
it  is  founded  is  one  which  will » not  be  released  by  his  discharge  in 
bankruptcy,"  except,  of  course,  in  cases  where  the  temporary  suspen- 
sion of  the  action  is  necessary  to  enable  the  court  of  bankruptcy  fully 
to  carry  out  the  provisions  of  the  law  and  to  exercise  without  hindrance 

"In  re  Hicks,  133  Fed.  739,  13  Am.  697;    Bloemeche  v.  Appiegste  <0.  C.  A.) 

Bankr.  Hep.  654.  271  Fed.  095;    In  re  Camelo,  195  Fed. 

"  In  re  United  Wireless  Telegraph  Co.,  632, 28  Am.  Bankr.  Rep.  353 ;  A.  Kllpstein 

192  Fed.  238,  27  Am.  Bankr.  Bep.  1.  &  Co.  v.  Allen-Miles  Co.,  136  Fed.  385, 

*•  In  re- Leeds  &  Catlln  Co.,  175  Fed.  69  C.  C.  A.  229,  14  Am.  Bankr.  Bep.  15; 

309,  23  Am.  Bankr.  Rep.  679.  Continental  Nat.  Bank  v.  Katz  (111.)  1 

•f  la  re  Van  Da  Grift  Motor  Car  Co.,  Nat.  Banbr.  News,  165 ;  Black  v.  McClel- 

192  Fed.  1015,  27  Am.  Bankr.  Rep.  474.  land,  12  N.  B.  B.  481,  Fed.  Cas.  No.  1,462 ; 

>*  Empress  Theatre  Co.  v.  Borton  (C.  In  re  Dowle,  202  Fed.  816,  29  Am.  Bankr. 

C.  A.)  266  Fed.  657,  46  Am.  Bankr.  Rep.  Rep.  338.    Where  the  bankrupt,  though 

80,                                                        •  duly  served  In  an  action  on  a  claim  bat- 

of  In    re    Interocean   Transp.    Co.    of  red  by  his  discharge,  made  default.  It 

America  (D.  C.)  232  Fed.  408,  86  Am.  was  held  that  the  court  of  bankruptcy 

Bankr.  Rep.  651.  could  not  enjoin  the  enforcement  of  the 

to  Anders   Bros.   y.   Latimer.   198  Ala,  judgment  of  the  state  court,  for  the  de- 

573,  73  South.  925.  fense  of  a  discharge  in  bankruptcy  Is 

U  In  re  Warnock  (D.  C.)  239  Fed.  779,  waived  unless  pleaded.    In  re  Boardway 

59  Am.  Bankr.  Bep.  539;  In  re  Johnson  (D.  C.)  248  Fed.  364,  41  Am.  Bankr.  Rep. 

(D.  C.)  233  Fed.  841,  37  Am.  Bankr.  Rep,  '  478. 
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its  plenary  jurisdiction  over  the  estate  of  the  bankrupt.7*.  If,  for  exam- 
ple, the  plaintiff  is  proceeding  against  the  bankrupt  for  a  debt  "creat- 
ed by  his  fraud,  embezzlement,  misappropriation,  or  defalcation  while 
acting  as  an  officer  or  in  any  fiduciary  capacity,"  the  claim  is  one  which 
will  not  be  affected  by  a  discharge,  if  granted,  and  therefore  the  action 
should  not  be  stayed."  Again,  since  a  suit  to  require  a  defendant  cor- 
poration to  issue  a  certificate  of  stock,  and  for  damages  for  refusing  to 
issue  it,  involves  a  claim  from  which  a  discharge  in  bankruptcy  would 
not  be  a  release,  the  suit  cannot  be  stayed."  And  wages  earned  by  a 
bankrupt  after  his  adjudication  belong  to  him  and  not  to  his  estate  in 
bankruptcy,  and  the  court  has  no  jurisdiction  to  take  action  against  a 
creditor  who  has  wrongfully  collected  such  wages  on  an  assignment 
made  prior  to  the  bankruptcy." 

So  also,  according  to  the  preponderance  of  authority,  alimony  award- 
ed to  a  divorced  wife  by  the  judgment  of  a  court  of  competent  juris- 
diction, to  be  paid  in  fixed  periodical  instalments,  and  overdue  at  the 
time  the  husband  files  his  petition  in  bankruptcy  (or  is  adjudged  bank- 
rupt on  an  involuntary  petition),  is  not  provable  as  a  "debt"  against 
his  estate,  and  is  not  such  a  claim  as  will  be  released  by  his  discharge ; 
and  therefore  the  wife  will  not  be  stayed  or  enjoined,  pending  the  bank- 
ruptcy proceedings,  from  pursuing  appropriate  remedies  for  its  collec- 


"  Id  re  Nut  tall  (D.  C.)  201  Fed.  507, 
29  Am.  Bankr.  Hep.  800. 

"  In  re  Cole,  100  Fed.  837,  5  Am. 
Bankr.  Rep.  780;  In  re  Thaw,  180  Fed. 
419,  24  Am.  Bankr.  Rep.  709;  In  re 
I-awrence,  103  Fed.  131,  20  Am.  Bankr. 
Rep.  COS;  In  re  Gnlick,  186  Fed.  300,  26 
Am.  Bankr.  Rep.  362;  In  re  Wollocb,  120 
Fed.  516.  9  Am.  Bankr.  Rep.  685;  Maekel 
v.  Rochester.  135  Fed.  90* ;  In  re  Adler, 
144  Fed.  659,  75  C.  C.  A.  461,  16  Am. 
Bankr.  Hep.  414;  In  re  Ennis  &  Stop- 
panl,  171  Fed.  755,  22  Am.  Bankr.  Hep. 
♦.TO :  Horter  v.  Harlan,  9  Pbila.  63,  7  N. 
K.  R.  238.  See  Gleason  v.  O'Mara,  180 
Fed.  417, 103  G.  O.  A.  503,  24  Am.  Bankr. 
Rep.  832 ;  In  re  Kalk  (D.  C.)  270  Fed.  627, 
46  Am.  Bankr.  Rep.  597.  A  complaint 
in  an  action  In  a  atate  court  alleging 
thai  the  defendant,  having  in  his  pos- 
session money  which  was  the  property 
of  the  plaintiff,  refused  to  pay  over 
the  same  and  converted  it  to  his  own 
use.  was  held  (by  Judge  Ray,  In  the 
Northern  District  of  New  York)  to  charge 
ii  "willful  and  malicious  Injury"  to  prop- 
erty, a  judgment  for  which,  If  the  al- 


legations were  sustained,  would  not  be 
dischargeable  In  bankruptcy,  so  that  the 
defendant,  on  his  subsequent  bankruptcy, 
was  held  not  entitled  to  an  injunction 
restraining  further  prosecution  of  the 
action.  In  re  No  rt limp,  265  Fed.  420. 
Where  the  organizer  and  president  of  a 
corporation  induced  the  stockholders  to 
let  him  use  the  corporate  funds  for  the 
purchase  of  land  for  the  company,  but 
represented  the  prli-e  paid  as  larger  than 
It  actually  was,  thus  pocketing  a  secret 
profit,  a  stockholder's  suit  against  him  to 
recover  such  profit  necessarily*  involves  a 
charge  against  him  of  misappropriating 
money  in  a  fiduciary  capacity;  and  as  a 
claim  based  npon  such  a  charge  is  not 
dischargeable  In  bankruptcy,  it  follows 
that,  the  defendant  becoming  bankrupt, 
there  is  no  ground  for  staying  the  prose- 
cution of  the  stockholder's  suit.  In  re 
Bloemeeke  <D.  G.)  265  Fed.  343,  45  Am. 
Bankr.  Rep.  623. 

i*  In  re  Clipper  Mfg.  Co..  179  Fed.  843, 
103  a  C.  A.  260,  24  Am.  Bankr.  Rep.  683. 

"  In  re  Earns  (D.  C.)  148  Fed.  143,  16 
Am.  Bankr.  Rep.  841. 
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tion.™  In  a  few  of  the  district  courts,  however,  the  doctrine  has  pre- 
vailed that  arrears  of  alimony,  due  at  the  time  of  the  bankruptcy,  con- 
stitute a  provable  debt  and  will  be  released  by  the  discharge,  and  hence 
that  contempt  proceedings  or  other  coercive  means  of  enforcing  their 
payment,  may  be  stayed  to  await  the  determination  of  the  court  of  bank- 
ruptcy on  the  question  of  the  bankrupt's  discharge."  But  as  to  future 
instalments  of  alimony,  that  is,  such  as  will  become  due  and  payable 
under  the  original  decree  after  the  date  of  adjudication  in  bankruptcy, 
it  is  clear  that  these  are  not  provable  against  the  bankrupt's  estate,  and 
therefore  not  affected  by  his  discharge.7'  The  same  principle  applies 
to  a  judgment  in  a  bastardy  proceeding,  requiring  the  putative  father 
to  provide  for  the  maintenance  of  the  child;  such  an  award  is  more  in 
che  nature  of  a  fine  or  punishment  than  a  "debt" ;  it  is  not  an  obligation 
from  which  the  defendant  will  be  released  by  his  discharge  in  bank- 
ruptcy, and  hence  proceedings  for  its  enforcement  should  not  be  stayed.1' 
So  again,  an  action  for  breach  of  promise  of  marriage  is  an  action  on 
contract  and  not  in  tort,  although  seduction  is  also  alleged,  and  a  gen- 
eral verdict  for  the  plaintiff,  not  specifically  awarding  any  damages 
for  the  seduction,  creates  a  debt  provable  and  dischargeable  in  bank- 
ruptcy, so  that  a  suit  for  its  enforcement  may  be  stayed.80 

charge.  (3)  The  enforcement  of  a  Judg- 
ment for  the  support  of  the  wife  and 
children  of  the  bankrupt,  rendered  more 
than  four  months  before  the  bankruptcy 
proceeding,  and  a  lien  therefor  expressly 
created  by  the  Judgment  on  a  note  and 
mortgnge,  which,  pursuant  to  the  judg- 
ment, were  lodged  with  the  clerk  of  (he 
court,  will  not  be  stayed. 

"  Wagner  v.  United  States,  104  Fed. 
133,  43  O.  C.  A.  445,  4  Am.  Bankr.  Itep. 
596;  In  re  Houston,  04  Fed.  119,  2  Am. 
Bankr.  Rep.  107;  In  re  Van  Ordeu.  96 
Fed.  86,  2  Am.  Bankr.  Rep.  801 :  In  re 
Challoner,  98  Fed.  82,  3  Am.  Bankr.  Rep. 
442;  Arrington  v.  Arrlngton.  131  N.  C. 
143,  42  S.  K.  554,  02  Am.  St.  Rep.  789; 
In  re  Williams'  Estate,  118  N.  T.  Supp. 
562. 

"s  See  In  re  Novell,  99  Fed.  931.  3  Am. 
Bankr.  Rep.  837;  In  re  Garrett,  2 
Hughes,  235,  11  N.  B.  R.  493,  Fed.  Cas. 
No.  5.252;  In  re  Lachemeyer,  18  N.  B. 
R.  270.  Fed.  Cas.  No.  7,966;  In  re  Chal- 
loner, 08  Fed.  82,  3  Am.  Bankr.  Rep.  442. 

'■In  re  Baker,  96  Fed.  954,  3  Am. 
Bankr.  Rep.  101 ;  In  re  Cotton,  Fed,  Cas. 
No.  3,269;    Hawea  v.  Cooksey,  13  Ohio. 


t  Audubon  r.  Shufeldt,  161  U.  S.  575. 
21  Sup.  Ct.  735;  46  L.  Ed.  1009,  5  Am. 
Bankr.  Rep.  829;  In  re  Hubbard,  98  Fed. 
710,  3  Am.  Bankr.  Rep.  528;  Turner  v. 
Turner,  108  Fed.  786,  6  Am.  Bankr.  Rep. 
289:  In  re  Shepard,  97  Fed.  187 ;  In  re 
AihIoi-hou,  07  Fed.  321,  5  Am.  Bankr.  Rep. 
658 ;  In  re  Smith,  1  Nat.  Bankr.  News, 
471 ;  In  re  Nowell,  90  Fed.  931,  3  Am. 
Bankr.  Rep.  837:  In  re  Lawrie.  2  Nat. 
Bankr.  News.  77;  In  re  Garrett,  2 
Hughes,  233,  11  N.  B.  R.  493.  Fed.  Cas. 
No.  5.252 ;  In  re  Laohmeyer,  18  N.  B.  R. 
270,  Fed.  Cas.  No.  7,966;  Barclay  v.  Bar- 
cloy,  184  111.  375,  56  N.  E.  636,  51  L.  R.  A. 
861;  Welty  v.  Welty,  96  111.  App.  141; 
Mitisner  v.  Maisner,  62  App.  Dlv.  286,  70 
N.  Y.  Supp.  1107;  Young  v.  Young,  35 
Misc.  Rep.  335.  71  N.  Y.  Supp.  944 ;  Lem- 
ert  v.  Lemert,  25  Ohio  Clr.  Ct.  Rep.  253. 
In  the  recent  case  of  In  re  Vadner  (D.  O.) 
259  Fed.  614,  the  following  rules  were 
made;  (1)  A  claim  for  alimony  or  .(or  tbe 
maintenance  of  wife  or  child  Is  not  a  prov- 
able claim  which  a  discharge  In  bankrupt- 
cy will  release,  and  hence  a  suit  pending 
thereon  in  a  state  court  cannot  be  stayed 
subsequent  to  the  adjudication.  (2)  Rel- 
ative to  a  stay  ordered  by  the  bankrupt- 
cy court,  an  action  for  divorce  is  not  a 
claim  which  would  be  released  by  a  dls- 


242. 


» In  re  Warth,  196  Fed.  571,  28  i 
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But  there  are  cases  in  which  a  pending  action  in  a  state  court  should 
be  allowed  to  proceed,  even  though  it  involves  a  provable  and  discharge- 
able claim.  Thus  where  the  bankrupt  is  a  corporation,  and  a  creditor 
has  an  action  pending  against  it,  but  it  appears  that  his  ultimate  ob- 
ject is  to  enforce  a  statutory  liability  against  the  directors  and  stock- 
holders, and  to  do  this  he  must  first  have  recovered  a  judgment  against 
the  corporation,  the  bankruptcy  court  will  refuse  to  enjoin  him  and  will 
allow  him  to  proceed  to  judgment  against  the  bankrupt11  So,  where 
the  creditor's  object  is  not  to  collect  anything  from  the  bankrupt,  but 
to  enforce  the  liability  of  the  surety  on  a  bail  bond.w 

On  the  other  hand,  the  general  rule  must  be  modified  in  cases  where 
interference  by  the  court  of  bankruptcy  is  necessary  to  prevent  unlawful 
seizure  of  property  within  its  exclusive  jurisdiction  or  to  avoid  the 
acquisition  of  preferences  or  the  enforcement  of  liens  which  are  an- 
nulled by  the  adjudication  in  bankruptcy.  Thus,  the  statute  does  not 
prevent  the  court  of  bankruptcy  from  restraining  attaching  creditors 
of  the  bankrupt  from  the  further  prosecution  of  their  attachment  suits 
in  a  state  court,  when  the  preference  created  by  the  levy  of  such  attach- 
ments was  the  act  of  bankruptcy  on  which  the  adjudication  was  based, 
and  the  petition  was  filed  within  four  months  after  the  levy,  even  though 
the  creditors'  causes  of  action  were  such  as  would  not  be  affected  by  a 
discharge  of  the  debtor  in  bankruptcy."  So  also,  the  court  may  inter- 
fere where  proceedings  between  the  bankrupt  and  another  in  a  state 
court  are  collusive  and  intended  to  give  such  other  an  advantage  over 
other  creditors.**  But  the  jurisdiction  acquired  before  the  proceedings 
in  bankruptcy  by  a  state  court  in  proceedings  for  the  partition  of  an 
estate  in  which  the  bankrupt  is  interested  will  not  be  interfered  with 
by  the  bankruptcy  court.88 

Proceedings  to  enforce  the  payment  of  a  tax  levied  by  a  state  or  a 
municipal  corporation  should  not  be  stayed  or  interfered  with  by  the 
court  of  bankruptcy.  For  taxes  are  not  debts  of  such  a  character  as  to 
be  released  by  a  discharge,  and  moreover  they  are  entitled  to  priority 

Bankr.  Hep.  41;    In  re  McCauley,  101  «  Bear  v.  Chase  (C.  C.  A.)  99  Fed.  920, 

Fed.  223.  4  Am.  Bnnkr.  Rep.  122.  3  Am.  Bankr.  Rep.  74G;  In  re  TJUentbal, 

si  In  re  Marshall  Paper  Co..  95  Fed.  256  Fed.  819.  168  C.  C.  A.  165,  43  Am. 

419,  2  Am.  Bankr.  Rep.  663 ;  In  re  Rem-  Bankr.  Hep.  665. 

Inelon  Automobile  &  Motor  Co.,  119  Fed.  ' 

441,  9    Am.   Bankr.   Rep.   533;  John    A.  '*  Somson  ▼■  Burton,  5  Ben.  348,  6  N. 

Roebling's  Sons  Co.  v.  Federal  Storage  B-  R-  45fl-  ■«■  C(,a-  No-  «*»!  In  «• 

Bntterv  Car  Co..  185  App.  Dlv.  430,  173  Clark-  9  »■*«**.  872,  fl  N.  B.  R.  403,  Fed. 

N.  Y.  Supp.  297.  Cas  Na  2-ml- 

"  In  re  Franklin,  106  Fed.  866,  6  A 
Bankr.  Rep.  285. 
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of  payment  out  of  the  estate  of  a  bankrupt  and  outrank  the  claims  of 
all  other  creditors.* 

§  190.  Foreclosure  of  Mortgages  and  Other  Liens. — As  a  general 
rule,  the  institution  of  proceedings  in  bankruptcy  against  a  debtor  does 
not  take  away  the  jurisdiction  of  a  state  court  to  proceed  with  a  suit 
already  pending  therein  for  the  foreclosure  of  a  mortgage  or  the  en- 
forcement of  any  other  valid  lien  against  his  property,  and  such  pend- 
ing action  will  not  be  stayed  or  enjoined  by  order  of  the  court  of 
bankruptcy,  provided,  of  course,  that  the  lien  attached  more  than  four 
months  before  the  bankruptcy  and  is  otherwise  unimpeachable.  The 
trustee  in  bankruptcy  may  be  authorized  or  directed  to  intervene  in 
such  suit  for  the  protection  of  the  interests  of  the  genera!  creditors  or 
for  the  purpose  of  setting  up  any  defense  which  would  be  available  to 
the  bankrupt  or  to  them.  The  proceedings  in  the  state  court  may  be 
stopped  if  there  is  good  ground  for  disputing  the  date  or  the  validity 
of  the  alleged  lien.  And  it  is  not  outside  the  jurisdiction  of  the  court 
of  bankruptcy  to  restrain  the  creditor  from  proceeding  further  in  his 
action,  and  to  take  charge  of  the  property  affected,  for  administration 
under  its  own  direction,  if  it  appears  that  there  is  a  substantial  excess 
of  value  in  the  property  over  the  amount  of  the  creditor's  claim,  and 
that  this  will  probably  be  sacrificed  at  a  forced  sale  under  process  of 
the  state  court,  while  the  property  could  be  more  economically  sold 
and  at  a  better  price  by  the  trustee  in  bankruptcy.  But  except  in  such 
cases  as  these,  the  creditor  will  be  allowed  to  proceed  in  the  state  court 
without  interference.  These  general  principles  will  be  more  fully  dis- 
cussed in  a  subsequent  chapter." 

§  191.  Proceedings  Subsequent  to  Judgment. — Where  a  creditor 
has  recovered  judgment  and  caused  final  process  to  be  issued  and  levied 
on  property  of  the  debtor,  before  the  latter's  adjudication  in  bankruptcy, 
if  no  stay  of  proceedings  is  ordered,  nor  other  measures  taken,  in  the 
court  of  bankruptcy  to  arrest  the  action,  the  officer  holding  the  writ 
may  proceed  to  make  a  sale  of  the  property,  and  his  deed  will  give  the 
purchaser  a  title  which  cannot  be  impeached  collaterally  by  the  trustee 
in  bankruptcy.8"  But  if  the  writ  was  issued  and  levied  within  four 
months  before  the  institution  of  the  proceedings  in  bankruptcy,  then, 

»«  Bankruptcy  Act  1S08,  gj  Ila,  17,  64,  er,  2  Woods,  564,  Fed.  Cas.  No.  13,860; 

Sve  In  re  Duryee,  2  Fed.  08.  Elston  v.  Castor,  101  lad.  426,  51  Am. 

■*  See  Infra,  en.  20.  §  390.  Rep.  754;.  Hunter  v.  Porch,  4  Ky.  Law 

"Doe  v.  Childress.  21  Wall.  642,  22  Rep.  S26;  Fisher  v.  Lewis,  60  Mo.  629; 

L.  Ed.  540;  In  re  Hufnagc],  12  N.  B.  R.  Thompson  v.  Moses.  43  Gin.  383;  Wheeler 

554,  Fed.  Cas.  No.  8,837 ;  Thames  v.  Mill-  v.  Redding,  55  Ga.  87. 
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by  the  provisions  of  section  67  of  the  act,  its  lien  is  extinguished  by 
the  adjudication  in  bankruptcy,  and  consequently  the  officer  holds  the 
property  as  a  mere  temporary  custodian,  and  the  trustee  is  entitled  to 
recover  possession  of  it,  and  the  court  of  bankruptcy  has  jurisdiction  to 
order  the  surrender  of  the  property,  on  a  summary  petition  by  the  trus- 
tee.*9 Moreover,  the  court  of  bankruptcy  has  jurisdiction,  by  injunc- 
tion, to  forbid  an  execution  creditor  of  the  bankrupt  from  proceeding 
to  sell  property  on  which  a  levy  has  been  made  at  the  date  of  the  ad- 
judication, where  the  execution  constitutes  the  act  of  bankruptcy  found 
against  the  defendant,  or  is  an  unlawful  preference  and  contrary  to 
the  provisions  of  the  bankruptcy  law.*0  Even  though  the  judgment 
is  not  thus  impeachable,  the  court  of  bankruptcy  may  enjoin  the  sale 
by  the  sheriff  (at  least  until  the  trustee  in  bankruptcy  can  intervene) 
when  it  appears  to  be  necessary  for  the  protection  of  the  interests  of 
the  general  creditors." 

If  it  shall  appear  to  be  for  the  best  interests  of  all  concerned,  the 
court  of  bankruptcy  has  power,  instead  of  enjoining  the  sale  by  the 
sheriff,  to  allow  that  officer  to  proceed  with  the  sale  and  hold  the 
proceeds  subject  to  its  own  order."  When  this  is  done,  the  sheriff 
will  be  directed  to  bring  the  entire  proceeds,  less  costs,  into  the  court 
of  bankruptcy;  or  he  may  be  directed  to  satisfy  the  execution  creditor 
(if  the  latter's  claim  is  valid  and  not  affected  by  the  adjudication),  and 
to  pay  over  the  remainder  to  the  trustee  in  bankruptcy."  If  the  sheriff 
has   already   made  a  sale  of  the  property  before  the   adjudication  in 


»•  In  re  Francis-Valentine  Co.  (C.  C. 
A.)  04  Fed.  793.  2  Aid.  Bankr.  Rep.  522: 
In  re  Felt  era  th,  95  Fed.  121,  2  Am. 
Bankr.  Rep.  40;  In  re  Richards,  95  Fed. 
258,  2  Am.  Bankr.  Rep.  518;  In  re  Fran- 
cis Valentine  Co.,  93  Fed.  953.  2  Am. 
Bankr.  Rep.  188 ;  In  re  Schnepf,  2  Ben. 
72,  1N.B.R.  190,  Fed.  Cas.  No.  12,471. 

•» In  re  Lesser,  100  Fed.  433,  3  Am. 
Bankr.  Rep.  815;  Id  re  Kimball,  97  Fed. 
29,  3  Am.  Bankr.  Rep.  161;  In  re  Lady 
Bryan  Mln.  Co.,  fl  N.  B.  R.  252,  Fed.  Cas. 
No.  7,980;  Beatlle  v.  Gardner,  4  Ben. 
479,  4  N.  B.  R.  323.  Fed.  Cas.  No.  1,195; 
In  re  Mallory,  1  Sawy.  88,  6  N.  B.  R, 
22,  Fed.  Cas.  No.  8.991 ;  Blake  v.  Fran- 
cis-Valentine  Co.,  89  Fed.  691,  1  Am. 
Bankr.  Rep.  372;  Irving  v.  Hughes,  2  N, 
B.  R.  61,  Fed.  Cas.  No.  7,076:  In  re  Metz- 
ler,  1  Ben.  356,  1  N.  B.  B.  38,  Fed.  Cns. 
No.  9,512;  Southern  Loan  &  Trust  Co.  v. 
Benbow,  96  Fed,  514,  3  Am.  Bankr, 
Rep.  9. 


•i  In  re  Lady  Bryan  Mln,  Co.,  6  N.  B. 
B.  252.  Fed.  Cas.  No.  7,980;  In  re  Globe 
Cycle  Works,  1  Nat.  Bankr.  News,  421: 
Easrburn  v.  Tardley,  Fed.  Cas.  No.  4,252. 
An  Injunction  restraining  proceedings  on 
execution  tinder  a  Judgment  against  the 
bankrupt  will  be  dissolved  where  the 
trustee  has  taken  no  measures  to  recover 
the  property  levied  on.  and  the  bankrupt 
declares  that  the  property  does  not  be- 
long to  him.  In  re  Olcott,  2  Ben.  443, 
Fed.  Cas.  No.  10,478. 

»*  That  property  Is  perishable  la  no 
ground  for  dissolving  an  Injunction 
which  restrained  a  sale  thereof:  on  exe- 
cution prior  to  the  adjudication.  In  re 
Metzler,  1  Ben.  356,  1  N.  B.  H.  38,  Fed. 
Cas.  No.  9,512. 

■>  In  re  Berustein,  2  Ben.  44,  1  N.  B. 
R.  199.  Fed.  Cas.  No.  1,350 ;  O'Brien  v. 
Weill,  92  U.  S.  81,  23  L,  Ed.  675. 
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bankruptcy,  but  still  has  the  proceeds  in  his  hands,  he  will  not  be  re- 
strained from  paying  to  the  execution  creditor  the  amount  of  his  debt, 
if  the  creditor  is  legally  entitled  thereto,  but  will  merely  be  required 
to  account  to  the  trustee  in  bankruptcy  for  any  balance  that  may  re- 
main. But  if  the  lien  was  dissolved,  because  the  writ  was  levied  within 
four  months  before  the  commencement  of  the  bankruptcy  proceedings, 
the  case  is  different.  Here,  the  proceeds  of  the  sale  do  not  belong  to 
the  execution  creditor,  but  to  the  estate  of  the  bankrupt ;  and  although 
there  is  some  difference  of  opinion,  the  rule  may  be  stated,  as  sustained 
by  the  best  authorities,  that  the  officer  may  be  enjoined  from  dispos- 
ing of  the  fund  in  his  hands,  and  ordered  to  surrender  it  to  the  trustee 
in  bankruptcy,  and  this,  on  summary  proceedings,  and  without  the  ne- 
cessity of  resorting  to  a  plenary  suit.**  If  the  sheriff  has  paid  over 
the  proceeds  of  the  execution  to  the  creditor,  after  the  adjudication  of 
the  debtor  as  a  bankrupt,  the  trustee  will  still  have  a  remedy  by  ac- 
tion against  the  creditor  to  recover  the  fund,  if  the  levy  was  dissolved 
by  the  bankruptcy  proceedings  or  was  voidable  as  a  preference ;  **  but 
otherwise  where  the  sale  was  made  and  the  proceeds  paid  over  to  the 
creditor  before  the  filing  of  the  petition  in  bankruptcy,  though  less  than 
four  months  prior  thereto,  since  the  statute  applies  only  to  liens  exist- 
ing and  unsatisfied  at  the  commencement  of  the  proceedings  in  bank- 
ruptcy.** An  adjudication  in  bankruptcy  brings  the  entire  estate  of 
the  bankrupt  within  the  custody  and  control  of  the  court  of  bankruptcy ; 
and  if  a  sheriff  thereafter  levies  on  goods  of  the  bankrupt,  he  may  be 
enjoined  from  making  a  sale  under  his  levy.  The  title  to  the  goods 
vests  in  the  trustee  in  bankruptcy,  and  he  alone  must  make  the  sale, 
the  proceeds  being  subject  to  any  valid  liens  or  claims  upon  them." 

•  •Clark  v.  Larremore,  188  U.  S.  486,  re  Francis-Valentine  Co.  (C.  0.  A.)  94 

23  Sup.  Ct  868,  47  L.  Ed.  555,  9  Am.  Fed.  793.  2  Am.  Bankr.  Rep.  522 ;  Mills 

Rankr.  Rep.  476;  In  re  Kenney,  105  Fed.  v.   Davie,  10  N.  B.  R.  340:    Koaches  v. 

897.  46  C.  C.  A.  113,  5  Am.  Bankr.  Rep.  Ltbowitz  (Tex.  Civ.  AppJ  56  S.  W.  613 ; 

355 :  In  re  English,  127  Fed.  940,  62  C.  Davis  v.  Jewett,  17  S.  Dak.  410,  97  N. 

C.  A.  572,  11  Am.  Bankr.  Rep.  C74 ;  In  re  W.  16.    Compare  In  re  Easley,  93  Fed. 

Franks.  95  Fed.  635.  2  Am.  Bankr.  Rep.  419,  1  Am.  Bankr.  Rep.  715;  In  re  Gamp- 

634 ;  Scbmllovitz  v.  Bernstein,  22  R.  I.  bell,  1  Abb.  U.  S.  185, 1  N.  B.  R.  165.  Fed. 

330,  47  Atl.  884 ;  In  re  Dueuld,  100  Fed.  Cas.  No.  2,349. 

274,  3  Am.  Bankr.  Rep.  794 ;    Bear  v.  «  Bradley  v.  Frost,  8  DHL  457,  Fed. 

Chase.  99  Fed.  920,  40  C.  C.  A.  182,  3  Cas.  No.  1,780. 

Am.  Bankr.  Rep.  746:  Miller  v.  O'Brien,  »•  Davis  v.  Jewett.  17  S.  Dak.  410,  97 

6  Blatchf.  270,  9  N.  B.  R.  26,  Fed.  Cas.  N.  W.  16;  Levor  v.  Setter,  69  App.  Div. 

No.  9.580:  In  re  Grlnnell.  7  Ben.  42,  9  N.  33,  74  N.  T.  Snpp.  499;  Greene  v.  Mon- 

B.  R.  29,  Fed.  Cas.  No.  5,830:  Pennington  Una  Brewing  Co.,  28  Mont  380,  72  Pac. 

v.  Lowensteln,  1N.B.K.  570,  Fed.  Cas.  751 ;  Farrell  v.  W.  B.  Lockett  &  Co.,  115 

No.  10,938;  In  re  Richards,  95  Fed.  258,  Tenn.  494,  91  S.  W.  209. 

2  Am.  Bankr.  Rep.  518;  In  re  Fellerath,  "  Leonard  v.  Tobnk,  68  Wis.  587,  32 

95  Fed.  121,  2  Am.  Bankr.  Rep.  40;  In  N.  W.  702,  60  Am.  Rep.  884;  Pennington 
Blk.Bkb.(3d  En.)— 29 
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In  a  suit  to  revive  a  judgment  against  a  bankrupt,  his  trustee  is  the 
proper  person  on  whom  to  serve  the  citation,  if  he  is  still  in  office.** 

§  192.  Proceedings  Supplementary  to  Execution. — Where  proceed- 
ings supplementary  to  execution  are  pending  in  a  state  court  at  the 
time  of  the  adjudication  of  the  judgment  debtor  as  a  bankrupt,  the 
judgment  being  a  debt  provable  in  bankruptcy,  the  court  of  bankruptcy, 
on  the  application  of  the  bankrupt  or  his  trustee,  may  order  a  stay  of 
all  proceedings  in  the  state  court  to  await  the  determination  of  the  court 
of  bankruptcy  on  the  question  of  the  bankrupt's  discharge."  When 
a  judgment  in  a  state  court  has  been  recovered  against  two  defendants 
on  their  joint  and  several  obligations,  and  one  of  them  is  afterwards  ad- 
judged bankrupt  but  not  the  other,  proceedings  in  the  state  court  sup- 
plementary to  execution  on  such  judgment  may  be  stayed  and  en- 
joined as  to  the  bankrupt,  but  not  as  to  the  other  judgment  debtor.1** 
Of  course,  the  state  court  may  itself  stay  the  proceedings,  and  it  is 
held  that  a  bankrupt  who  has  omitted  to  apply  for  a  stay  of  proceed- 
ings in  an  action  against  him,  pending  the  question  of  his  discharge, 
may  nevertheless  apply  to  the  state  court  after  judgment  to  have  sup- 
plementary proceedings  against  him  thereon  stayed,  on  the  ground 
that  he  has  been  discharged,  if  the  plaintiff's  demand  is  of  such  a  na- 
ture as  to  be  released  by  the  discharge.101  But  the  adjudication  in 
bankruptcy  will  not  affect  the  state  court's  jurisdiction  of  the  supple- 
mentary proceedings,  nor  authorize  the  debtor  to  refuse  to  comply  with 
its  order  directing  his  examination,  in  the  absence  of  an  application  to 
the  federal  court  for  a  stay  of  such  proceedings.102  If  the  plaintiff  has 
procured  the  appointment  of  a  receiver  in  his  supplementary  proceed- 
ings, and  the  latter  has  taken  actual  possession  of  the  property,  he 
will  not,  under  any  ordinary  circumstances,  be  interfered  with  by  the 
bankruptcy  court,  but  leave  will  be  given  to  the  trustee  to  intervene 
in  the  creditor's  action,  for  the  purpose  of  contesting  his  claim,  if  there 

v.    Sale,  1  N.  B.  R.  572,    Fed.  Cas.  No.  i«  World  Co.  v.  Brooks  (N.  Y.  Com. 

10.939.  Plens)  3  N.  B.   R.  588.     And  see  In  to 

"Qravson'a    Ex'r  v.  Norton.    33  La.  Modden  <°-  °>  257  Fed-  m<  «  Am- 

Ann.  1018.  Bankr-  RpD"  452' 

102  In  re  William  E.  De  Laoev  ft  Co., 

«»  In  re  Roed.  1  N.  B.  R.  1,  Fed.  Cas.  i24  Fea.  2S0.  10  Am.  Bankr.  Rep.  684. 

No.  11,637;  In  re  Kletohka,  92  Fed.  901.  y^^   ftn  order  m  segmentary   pro- 

1  Am.  Bankr.  Rep.  479;  In  re  Lesser  (C.  ^et^  ^  stayed  by  an  ^ud^iion  of 

C.  A.)  99  Fed.  913,  3  Am.  Bankr.  Rep.  bankruptCy  ror  12  mouths  therefrom,  the 

T5S-  proceedings  are  not  superseded,  and  they 

■  "Id  re  Burke,  155  Fed.  703,  19  Am.  can  be  continued  afler  the  expiration  of 

Bankr.  Rep.  51;  In  re  De  Long,  1  Nat.  that  period.    Taylor  v.  Buser  {Sup.)  167 

Bankr.  News,  26.  N.  T.  Snpp.  S87. 
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is  any  ground  to  do  so,  and  for  the  protection  of  the  interests  of  the 
general  creditors.1*8 

§  193.  Proceedings  xm  Appeal. — As  a  general  rule,  the  bankruptcy 
of  a  party  does  not  prevent  the  hearing  and  determination  of  an  appeal 
from  a  judgment  of  a  state  court  by  the  appellate  court  of  the  state. 
Proceedings  on  such  appeal  are  not  ipso  facto  suspended  by  the  adju- 
dication in  bankruptcy  nor  will  the  court  of  bankruptcy  order  them 
stayed.10*  Where  the  bankrupt  was  the  appellant,  his  trustee,  on  pro- 
ducing the  proper  evidence  of  his  official  character,  may,  on  motion,  be 
substituted  as  appellant  in  the  case.10*  If  the  trustee  does  not  inter- 
vene and  seek  to  be  substituted,  still  the  bankrupt,  prior  to  his  discharge, 
has  sufficient  interest  in  preventing  the  establishment  of  a  claim  against 
him  to  enable  him  to  maintain  an  appeal  from  a  judgment  thereon.106 
Though  the  judgment  was  not  rendered  until  after  the  adjudication  in 
bankruptcy,  yet  the  bankrupt  may  prosecute  an  appeal  or  writ  of  error 
thereon  in  his  own  name,107  at  least  if  his  trustee  will  give  his  written 
consent  thereto.108  But  after  the  bankrupt  has  received  his  discharge, 
he  has  no  further  interest  in  any  action  pending  against  him,  and  cannot 
prosecute  an  appeal  from  a  judgment  rendered  against  him  before  the 
discharge  was  granted,  though  his  trustee  may  do  so.108 

io>  Supra,  |  27.  And  see  In  re  Whip- 
ple, 6  Blss.  516,  13  N.  B.  R.  373,  Fed. 
Cas.  No.  17,512.  In  re  Cefola  (D.  C.)  222 
Fed.  171. 

i»'  Smith  v.  Melsenheimer,  104  Ky. 
753,  47  8.  W.  1087 ;  Flanagan  v.  Pear- 
son, 42  Tex.  1,  10  Am.  Bep.  40 ;  Merrltt 
v.  Olldden,  39  Cal.  559,  2  Am.  Rep.  470: 
Alston  v.  Wlngfield,  53  Ga.  IS;  Booker 
v.  AUklns,  48  Ala.  529;  Id  re  Hirsch,  2 
Ben.  403,  2  N.  B.  R.  3,  Fed.  Cas.  No. 
6,529 ;  Booker  v.  Blythe,  90  Ark.  165, 118 
S.  W.  401 ;  Bennett  v.  Bennett,  65  S.  W, 
12,  23  Ky.  Law  Rep.  1281.  Compare  In 
re  Metealf,  2  Ben.  78, 1  N.  B.  R.  201,  Fed. 
Cas.  No.  9,404;  In  re  Leszynsky.  3  Ben. 
487,  Fed.  Cas.  No.  8^78.  See  United 
Wireless  Telegraph  Co.  v.  National  Elec- 
tric Signaling  Co..  198  Fed.  380.  117  C. 
C.  A.  261,  23  Am.  Bankr.  Bep.  8S9;  Kohn, 
Weil  &  Co.  V.  Weinberg,  110  Miss.  275. 
70  South.  353.  The  court  In  which  the 
appeal  Is  pending  may  iteelf  stay  fur- 
ther proceedings,  but  cannot  dismiss  and 
finally  determine  the  cause  merely  on  & 
showing  that  the  defendant  has  been  de- 


clared a  bankrupt.  Tutt  v.  Fighting 
Wolf  Mining  Co.  (Mo.  App.)  200  &  W. 
304. 

>o*  Herndon  v.  Howard,  9  Wall.  664, 
10  I..  Ed.  800;  Knox  v.  Exchange  Bank, 
12  Wall.  379.  20  L.  Ed.  287.  See  Slgler 
v.  Sheby,  15  Ohio,  471. 

io«  Santord  v.  Sanford,  68  N.  T.  67, 
17  Am.  Rep.  206 ;  O'Nell  v.  Dougherty,  46 
Cal.  575;  Hughes  v.  Thweatt,  67  Miss. 
376;  Schoonniaker  v.  Pittsburgh  Con- 
tracting Co..  176  App.  Div.  48,  161  N.  Y. 
Supp.  186,  1055. 

io'  Hill  v.  Harding,  131  U.  S.  (Appen- 
dix) cc,  26  I*  Ed.  310 ;  O'Nell  v.  Dough- 
erty. 46  Cal.  575.  But  compare  Parks 
v.  Doty,  13  Bueh.  (Ky.)  727;  Daugherty 
v.  Itlngo,  1  Ky.  Law  Rep.  282.  And  see 
Jenkins  v.  International  Bank.  97  111. 
568. 

"»« Christy  v.  Des  Moines  City  By. 
Co.,  126  Iowa,  428,  102  N.  W.  194. 

i°»Knox  v.  Exchange  Bank.  12  Wall. 
379,  20  L.  Ed.  287;  Wilson  v.  McMullen, 
4  Ky.  Law  Rep.  895;  Jones  v.  Barnes, 
107  Miss.  800,  66  South.  212, 


v  Google 


§    194  LAW  OF  BANKBUFTCT  452 

§  194.  Contempt  Proceedings. — The  power  of  a  court  of  bank- 
ruptcy to  stay  proceedings  in  a  state  court  against  the  bankrupt  for  a 
contempt  of  the  latter  court  will  depend  upon  the  nature  of  the  duty  or 
obligation  which  is  sought  to  be  enforced.  Pf  the  contempt  alleged 
consists  of  a  disobedience  to  the  process  or  orders  of  the  court,  the  vio- 
lation of  an  injunction,  the  wilful  use  of  false  affidavits,  or  other  affront 
to  the  court  itself,  it  would  appear  that  the  court  of  bankruptcy  could 
have  no  motive  for  interfering,  and  every  principle  of  comity  would 
forbid  an  attempt  to  control  the  action  of  the  state  tribunal."*  On  the 
other  hand,  if  the  proceeding  for  contempt  is  merely  used  as  a  means 
of  enforcing  a  private  obligation,  the  authority  of  the  court  of  bank- 
ruptcy to  forbid  its  prosecution  must  depend  upon  the  question  whether 
or  not  the  creditor's  claim  is  of  a  nature  to  be  released  by  the  discharge 
in  bankruptcy.111  For  example  those  authorities  which  hold  that  ali- 
mony is  a  provable  debt  in  bankruptcy,  and  therefore  one  which  will 
be  affected  by  the  discharge,  also  maintain  the  authority  of  the  court 
of  bankruptcy  to  enjoin  the  person  to  whom  such  alimony  is  due  from 
forcing  its  payment  by  the  bankrupt  by  proceeding  against  him  in  the 
state  court  as  for  contempt.'" 

§  195.  Effect  of  the  Stay.— When  the  court  of  bankruptcy  has  ex- 
ercised its  power  to  order  a  stay  of  proceedings  in  a  pending  suit  against 
the  bankrupt,  founded  on  a  debt  from  which  his  discharge  would  be 
a  release,  this  does  not  divest  the  state  court  of  jurisdiction  over  the  case, 
and  "the  stay  does  not  operate  as  a  bar  to  the  action,  but  only  as  a 
suspension  of  proceedings  until  the  question  of  the  bankrupt's  discharge 
shall  have  been  determined  in  the  United  States  court  sitting  in  bank- 
ruptcy. After  the  determination  of  that  question  in  that  court,  the 
court  in  which  the  suit  is  pending  may  proceed  to  such  judgment  as 
the  circumstances  of  the  case  may  require.  If  the  discharge  is  refused, 
the  plaintiff,  upon  establishing  his  claim,  may  obtain  a  general  judg- 
ment." 1M     If,  on  the  other  hand,  the  discharge  is  granted,  the  bankrupt 

no  in  re  Koronaky,  170  Fed.  719,  86  442;  In  re  Summers,  1  Nat  Bankr.  News, 

0.  C.  A.  39,  21  Am.  Bankr.  Rep.  851 ;  In  60.    Contra,  In  re  Pyatt  (D.  C.>  26T  Fed. 

re  Hall,  17.)  Fed.  721,  22  Am.  Bankr.  ^62. 

Rep.  498 ;  In  re  Hill.  2  N.  B.  R.  140,  Fed.  »»  Hill  v.  Harding,  107  O.  S.  683,  2 

Cas.    No.  6.4R6;    People  v.   Sheriff    of  Sup.    Ct.  404,  27  L.  Ed.  493;  Byers    v. 

Kings  County  (D.  0.)  206  Fed.  566,  31  First  Nat.  Bank,  86  m.  428;  Tinknm  ▼. 

Am.  Ennkr.  Rep.  84.  O'Neale,    5  Nev.  93.     Where   a.  suit  In 

in  In  re  Adler,  144  Fed.  6S9,  75  O.  O.  equity  abates  by  the  bankruptcy  of  the 

A.  461,  16  Am.  Bankr.  Rep.  414.  plaintiff  before  the  time  for  answering 

i«  See  In  re  Van  Orden,  96  Fed.  86,  2  has  expired,  no  answer  Is  required  until 

Am.  Bankr.  Rep.  801;  In  re  Houston,  94  a  plaintiff  has  been  substituted  by  order 

Fed.  119,  2  Am.  Bankr.  Rep.  107;  In  re  of  the  court,  and  the  court  bag  no  pow- 

cimlloiier,  98  Fed.  82,  3  Am.  Bankr.  Rep.  er  to  order  entry  of  a  decree  pro  con- 
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may  of  course  plead  it  in  bar  of  the  further  prosecution  of  the  action. 
But  it  is  provided  that  "a  claim  for  taxable  costs  incurred  in  good  faith 
by  a  creditor  before  the  filing  of  the  petition,  in  an  action  to  recover 
a  provable  debt"  may  be  proved  and  allowed  as  a  claim  against  the 
bankrupt's  estate.1"  While  the  stay,  however,  remains  in  force  it  sus- 
pends all  further  proceedings  in  the  action.  Thus,  a  creditor  enforcing 
an  execution  on  a  judgment  recovered  in  the  state  court,  in  defiance 
of  an  injunction  of  the  court  of  bankruptcy,  in  which  the  debtor  has 
filed  a  voluntary  petition,  is  guilty  of  contempt,118  and  a  sale  of  property 
of  the  bankrupt  on  execution,  after  notice  of  the  injunction,  will  render 
the  officer  liable.1"  But  where  the  suit  is  against  the  bankrupt  and 
another  jointly,  and  proceedings  are  stayed  as  to  the  bankrupt,  it  is 
said  that  judgment  may  be  rendered  against  both  defendants,  and  an 
order  made  staying  execution  as  to  the  bankrupt  until  the  question  of 
his  discharge  is  determined.117  And  where  the  creditor  has  already 
recovered  a  judgment  against  the  bankrupt  and  a  third  ^person,  though 
he  is  enjoined  from  enforcing  execution  as  against  the  bankrupt,  this 
does  not  in  any  way  affect  his  right  to  proceed  against  the  other  defend- 
ant.118 

§  196.  Effect  of  Grant  or  Denial  of  Discharge. — An  injunction  is- 
sued by  the  court  of  bankruptcy,  staying  proceedings  against  the  bank- 
rupt in  a  state  court  until  the  question  of  his  discharge  shall  have  been 


feaao.  "  Western  Star  Lodge  v.  Burkes 
Const.  Co.  (C.  C.  A.)  267  Fed.  550, 46  Am. 
Bankr.  Rep.  166. 

ji*  Bankruptcy  Act  189S,  f  63,  cl.  3. 

us  In  re  Atkinson,  3  Pittsb.  423,  7  N. 
B.  R.  143,  Fed.  Cos.  No.  606.  Where  a 
bankrupt  obtained  an  injunctive  order 
from  the  bankruptcy  court  staying  all 
suits  and  proceedings  against  him  on  the 
part  of  certain  creditors,  their  agents 
and  attorneys,  to  collect  certain  specified 
debts,  and  thereupon  ft  suit  by  one  of 
(he  creditors  was  discontinued,  and 
afterwards  a  new  suit  was  brought 
through  the  same  attorney  In  the  same 
court  for  the  recovery  of  the  same  debt, 
with  allegations  of  fraud,  It  was  held 
that  the  last  named  suit  was  a  violation 
of  the  Injunction.  In  re  Sehwarz,  14 
Fed.  787.  But  see  Klttredge  v.  Emer- 
son, 15  N.  H.  227,  where  It  was  ruled  that 
the  jurisdiction  of  the  court  of  bank- 
ruptcy to  Issue  an  Injunction  of  this  kind 
may  be  Inquired  Into  by  the  state  court, 
and  If  the  latter  finds  that  the  federal 
court  has  acted  without  authority,  the 


injunction  may  be  disregarded,  or  the 
parties  may  be  enjoined  from  attempt- 
ing to  enforce  it.  Where,  after  a  Judg- 
ment creditor  had  levied  execution,  the 
debtor  filed  a  petition  and  watf  adjudged 
bankrupt,  and  proceedings  on  the  execu- 
tion were  stayed,  it  was  held  that,  al- 
though the  bankrupt  had  waived  In  the 
judgment  his  right  to  personal  exemp- 
tions, it  was  nevertheless  a  contempt  of 
court  for  the  judgment  creditor  to  pro- 
ceed under  the  writ  of  execution  to  sell 
property  set  aside  to  the  bankrupt  on 
bis  claim  of  exemptions,  the  restraining 
order  not  having  been  modified  so  as  to 
allow  such  proceedings ;  and  this  Is  so 
even  though  the  creditor  was  entitled  to 
reach  Buch  property.  In  re  Braun  (D. 
C.)  259  Fed.  300. 43  Am.  Bankr.  Rep.  605. 

n*Stinson  v.  McMurray,  6  Humph. 
(Tenn.)  339. 

i"  Byers  v.  First  Nat.  Bank,  85  111. 
423.  Bat  compare  Hinman  v.  Cutler,  2 
Low.  364,  Fed.  Can.  No.  6,524. 

"a  penny  v.  Tnylor,  10  N.  B.  R.  200, 
Fed.  Cas.  No.  10,957. 
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determined,  if  not  ipso  facto  dissolved  by  the  granting  of  the  discharge, 
should  ordinarily  be  vacated  as  a  matter  of  course  on  the  application 
of  the  creditor  who  was  stayed  or  enjoined.1"  After  the  discharge  has 
been  granted,  the  bankrupt's  further  relief  against  the  prosecution  of 
suits  in  the  state  courts,  on  causes  of  action  such  as  to  be  affected  by 
the  discharge,  must  be  sought  and  obtained  in  those  courts  only,  and 
they  will  determine  the  effect  of  the  discharge  on  his  pleading  it.  Hence 
an  injunction  obtained  ex  parte  in  the  bankruptcy  court,  after  the  dis- 
charge has  been  granted,  continuing  the  previous  injunction,  was  held 
to  have  been  improvidently  granted  and  was  vacated.1"  If  the  defend- 
ant fails  to  obtain  his  discharge,  an  action  pending  against  him  in  a  state 
court  at  the  time  of  the  adjudication  survives."1  If  such  a  suit  was 
pending  in  an  appellate  court,  and  was  ordered  abated  on  the  occurrence 
of  the  bankruptcy  proceeding,  and  the  bankrupt  fails  to  obtain  his  dis- 
charge, the  plaintiff  may  then  have  the  case  reinstated  for  hearing."* 

§  197.  Pending  Actions  by  Bankrupt  as  Plaintiff. — It  was  the  doc- 
trine of  many  of  the  earlier  cases  that  a  suit  at  law  or  in  equity  pend- 
ing and  undetermined  at  the  time  of  the  adjudication  of  the  plaintiff  as 
a  bankrupt,  and  founded  on  a  cause  of  action  which  would  pass  to  his 
trustee  in  bankruptcy,  would  abate  by  reason  of  such  bankruptcy,  un- 
less the  trustee  was  substituted  as  a  party,  and  that,  if  the  trustee  on 
due  notice,  omitted  to  intervene,  the  action  should  be  dismissed.1"  For 
the  rule  was  inflexible  that,  after  an. adjudication  in  bankruptcy  and  the 
appointment  of  a  trustee,  the  bankrupt  had  no  right  to  prosecute  fifrth  r 
any  action  begun  by  him  before  his  bankruptcy;  if  the  action  was  to 
continue,  it  must  be  in  the  name  of  the  trustee.1"  But  in  view  of  the 
fact  that  the  statute  makes  it  optional  with  the  trustee  whether  or  not 
to   intervene,  the  better  authorities   now   hold  that  a  pending  action 

"«Iu  re  Rosenthal,  108  Fed.  368,  5  i«ciark  v.  Fighting  Wolf  Mining  Go. 

Am.   Bankr.   Rep.   709:    In  re   Flanders,  (Mo.  App.)  209  S.  W.  307. 

121  Fed.  936, 10  Am.  Bankr.  Rep.  379;  In  "»  See  Gear  v.  Fitch,  3  Ban.  &  A.  573, 

re  Thomas,  3  K.  B.  B.  38,  Fed.  Cas.  No.  Fed.  Cas,  No.  0,290;    Cook  v.  Lansing, 

13.S90;    Kittredge  v.  Emerson,  ID  N.  H.  3  McLean,  571,  Fed.  Cas.  No.  3,162;  Lacy 

227.     The  same  action  should  be  taken  v.  Rocket  t,  11  Ala.  1002;  Brooks  v.  Ilar- 

by  a  state  court,  when  the  stay  of  pro-  rle,  12  Ala.  555;    McNutt  v.  King,  59 

ceedlngs  was  granted  by  it.      Wakeinun  Ala.  597;    Sutherland   v.   Davis,  42  Ind. 

v.  Throckmorton,  74  Conn.  616,  51  Atl.  26, 10  N.  B.  B.  424;  Towle  v.  Davenport, 

554.  57  N.  H.  149,  16  N.  B.  R.  478;  Negley  t. 

is*  In  re  Havens  (C.  C.  A.)  272  Fed.  Jeffers,  28  Ohio  St.  90;   Atwood  v.  Bail- 

975,   46  Am.   Bankr.   Rep.   711;    In  re  ey,  184  Mass.  133,  08  N.  E.  13. 

Herzberg,  25  Fed.  699.  is*  Abernatuy  v.  Phillips,  82  Va.  769, 

in  American  Woolen  Co.  v.  Maaget,  1  S.  B.  113;  Charles  v.  Bain,  9  Ey.  Law 

86  Conn.  234,  85  Atl.  583;   Anders  Bros.  Rep.  398;    Dessau  v.  Johnson,  66  Bow. 

v.  Latimer,  198  Ala.  573,  73  South.  925.  It.  (N.  Y.)  4., 
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will  not  abate  merely  by  reason  of  the  bankruptcy  of  the  plaintiff.1" 
In  fact,  the  transfer  of  the'  right  of  action  to  a  trustee  in  bankruptcy  is 
a  matter  of  defense  to  be  se*t  up  by  the  defendant,  and  the  failure  of 
the  plaintiff  to  disclose  the  fact  of  his  bankruptcy  is  not  a  fraud  nor 
ground  for  a  new  trial.11*  Besides,  where  no  trustee  has  been  appointed, 
the  bankrupt  still  retains  title  to  his  property,  so  that  he  may  maintain 
a  suit  on  a  chose  in  action.1*7 

Upon  the  appointment  of  a  trustee,  there  are  at  least  three  courses 
open  to  him  with  regard  to  pending  suits  by  the  bankrupt  as  plaintiff. 
In  the  first  place,  the  trustee  may,  with  the  approval  of  the  court  of 
bankruptcy,  be  permitted  to  prosecute  as  trustee  any  suit  commenced 
by  the  bankrupt  prior  to  the  adjudication  with  like  force  and  effect 
as  though  it  had  been  commenced  by  him.m  Secondly,  a  trustee  in 
bankruptcy,  though  vested  with  title  to  all  the  transferable  estate  of 
the  bankrupt,  is  not  obliged  to  accept  anything  which  may  prove  onerous 
or  unprofitable  to  his  charge.  Hence  if  he  judges  that  there  is  but 
slight  prospect  of  a  recovery  in  an  action  instituted  by  the  bankrupt, 
and  that  his  intervention  is  likely  to  involve  the  estate  in  costs  and  ex- 
penses without  an  adequate  return,  he  may  decline  to  prosecute  the 
action.  In  that  case  the  suit  may  be  continued  by  the  bankrupt  in  his 
own  name  and  for  his  own  benefit.1*'  Thirdly,  the  trustee  may  con- 
sent that  the  bankrupt  shall  continue  to  prosecute  the  action  in  his 
own  name,  without  losing  his  right  to  whatever  may  be  recovered  in 
the  action,  or  divesting  himself  of  the  title  passed  to  him  by  the  adjudi- 
cation in  bankruptcy.1'"    The  right  of  the  trustee  to  receive  the  fruits 


is*  Thatcher  v.  Rockwell,  105  U.  8. 
467,  26  L.  Ed.  949;  King  v.  Morrison,  6 
Ark.  519;  Pittsburgh.  C.  ft  St.  L.  R.  Co. 
v.  Nusum,  60  Ini).  533;  Springer  v.  Van- 
derpool,  4  Edw.  Cb.  (N.  T.)  302;  Grlffln 
v.  Mutual  Life  Ins.  Co.,  119  Oa.  664,  46 
S.  E.  870. 

"•Coulson  v.  Ferree,  82  S.  W.  1000, 
26  Ky.  Law  Rep.  959. 

•  "  Raud  v.  Iowa  Cent  R.  Co.,  186  N. 
f.  5S,  78  N.  E.  574,  116  Am.  St  Rep. 
B30.  9  Ann.  Cas.  542. 

is»  Bankruptcy  Act  1898,  $  lie.  And 
see  Ames  v.  GUraan,  10  Mete.  (Mass.) 
239;  Van  Camp  v.  McCtUIey,  89  Ohio 
St  1.  104  N.  E.  1004. 

»■  Hubbard  v.  Gould,  74  N.  H.  26,  64 
AIL  668;  Virlffln  v.  Mutual  Life  Ins.  Co., 
119  Ga.  664,  46  S.  E.  870;  Towle  v. 
Rowe,  58  N.  FT.  394;  Ramsey  v.  Fellows, 
58  N.  H.  607;  Conner  v.  Southern  Ezpr. 
Co.,  42  Ga.  37,  5  Am.  Bonkr.  Rep.  543, 
9  N.  B.  R.  138;   Greenall  v.  Hersum,  220 


Mass.  278,  107  N.  E.  941.  Bnt  see  Pete™ 
v.  Wallace,  4  S.  W.  914,  9  Ky.  Law  Rep. 
215.  Before  a  bankrupt  can  maintain 
an  action  on  a  claim  which,  under  the 
adjudication  In  bankruptcy,  passed  to 
his  trustee,  on  the  ground  that  the  trus- 
tee elected  not  to  take  such  claim,  It  de- 
volves upon  the  bankrupt  to  show  that 
the  trustee  was  Informed  of  the  nature 
of  the  claim  and  that  be  elected  not  to 
take  It  Buckingham  v.  Buckingham,  30 
Obio  St  68.  And  note  that  "costs  tax- 
able against  an  involuntary  bankrupt 
who  was,  at  the  time  of  the  filing  of  the 
petition  against  him.  plain  tin*  In  a  cause 
of  action  which  would  pass  to  the  trus- 
tee, and  which  the  trustee  declines  to 
prosecute  after  notice,"  may  be  proved 
and  allowed  as  &  claim  against  the  bank- 
rupt's estate.     Bankruptcy  Act  1£98,  f 
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of  the  judgment,  and  of  the  defendant  to  be  protected  in  paying  the 
amount  to  the  proper  party,  may  be  secured' by  proper  steps  taken  for 
that  purpose.1"  If  no  trustee  in  bankruptcy  has  yet  been  appointed, 
the  defendant  may,  in  case  of  recovery,  protect  himself  against  liability 
to  another  suit  by  a  trustee,  when  appointed,  by  an  application  to  the 
court  of  bankruptcy.1"  It  has  been  held  that  the  court  in  which  the 
action  is  tried  may  direct  the  jury,  if  they  find  for  the  plaintiff,  to  find 
that  he  recover  for  the  use  of  his  trustee  in  bankruptcy.1"  Or  the  court 
of  bankruptcy  may  make  its  order  requiring  the  defendant  to  pay  the 
amount  of  the  judgment  to  the  trustee.1**  After  the  discharge  of  the 
trustee,  or  after  the  payment  of  all  creditors  and  the  discharge  of  the 
bankrupt,  the  latter  may  take  up  and  continue  the  prosecution  of  any 
actions  which  were  pending  at  the  time  of  his  bankruptcy  and  which 
remain  unsettled.1*8 

It  remains  to  be  stated  that  if  the  cause  of  action,  in  a  suit  pending 
in  the  name  of  the  bankrupt  as  plaintiff  at  the  time  of  the  adjudication. 
is  one  which  does  not  pass  to  the  trustee  in  bankruptcy,  the  bankrupt 
himself  may  continue  to  prosecute  the  action  without  any  reference  to 
his  trustee  or  to  the  proceedings  in  bankruptcy.18*  Thus,  where  the 
bankrupt  before  his  adjudication  had  begun  an  action  in  a  state  court 
to  recover  damages  for  a  malicious  prosecution  and  arrest,  the  court 
of  bankruptcy  has  no  jurisdiction  to  control  him  in  the  further  conduct 
of  such  suit,  the  right  of  action  therein  not  vesting  in  the  trustee,  and 


50  Ga.  403:  Peck  v.  United  States,  IS 
Ct  Cl.  364;  Maybew  v.  Pentecost,  129 
Mass.  332;  Williams  V.  Fowls,  132  Mass. 
385;  Thatcher  v.  Rockwell,  4  Colo.  375; 
Reed  v.  Paul,  131  Mass.  129.  Where  de- 
fendant conveyed  to  plaintiff,  with  full 
covenants  of  warranty,  land  from  which 
the  plaintiff  was  later  evicted  by  fore- 
closure of  a  prior  mortgage,  It  was  held 
no  defense  to  plaintiff's  suit  on  his  war- 
ranty that,  after  the  conveyance  and 
pending  the  foreclosure,  the  plaintiff  was 
adjudged  bankrupt,  and  the  trustee  and 
referee  In  bankruptcy,  though  rejecting 
this  real  estate,  did  not  reject  the  right 
of  action  on  the  covenant  against  incum- 
brances. Smith  v.  Wahl,  88  N.  J.  Law, 
823,  97  Atl.  261. 

•  si  Stone  v.  Jenkins,  176  Mass.  544,  67 
N.  E.  1002.  79  Am.  St.  Rep.  343;  Griffin 
v.  Mutual  Life  Ins.  Co.,  119  Ga.  664,  46 
8.  E.  870;  Southern  Esp.  Co.  v.  Connor, 
49  Ga.  415,  12  N.  R.  R.  53.  Where  plain- 
tiff sued  for  an  accounting  and  for  a 


decree  that  the  title  to  land  was  In  him 
and  that  defendant  should  execute  title 
on  payment  of  the  amount  due,  and 
pending  the  action  the  plaintiff  became 
bankrupt,  a  final  decree  should  declare 
the  amount  to  be  due  by  the  bankrupt 
and  authorize  its  payment,  and  that,  on 
the  making  of  such  payment,  his  trustee 
should  have  title  executed  to  him,  or,  on 
the  termination  of  the  bankruptcy,  to 
the  person  succeeding  to  the  plaintiff's 
title  to  the  land.  Scott  V.  Lunaford,  141 
Ga.  73,  SO  S.  E.  316. 

i«  Rand  v.  Iowa  Cent  R.  Co.,  186  N, 
Y.  58,  78  N.  E.  574, 116  Am.  St  Rep.  550, 
9  Ann.  Cas.  542. 

n»  Woddall  v.  Holliday,  44  Ga.  18,  10 
N.  B.  R.  545. 

i*«  Moore  v.  Jones,  23  Vt  T39,  Ped. 
Cas.  No.  9,768. 

13!  Bacon  v.  Abbott,  1ST  Mass.  397; 
Peery  v.  Carnes,  86  Mo.  652. 

i««  Towle  v.  Davenport;  B7  N.  H.  149, 
16  N.  B.  R.  478. 
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the  bankrupt  needs   no  permission  from  the  court  of  bankruptcy  to 
prosecute  such  suit  to  judgment."' 

Pending  proceedings  in  bankruptcy  and  after  the  appointment  of 
a  trustee,  the  bankrupt  has  no  standing  to  commence  and  prosecute  an 
action  in  his  own  name,  in  relation  to  any  of  his  property,  unless  it  be 
exempt  property .m  But  the  assignee  of  a  chose  in  action  may  maintain 
a  suit  thereon  in  the  name  of  his  assignor,  notwithstanding  the  fact 
that  the  latter  has  been  adjudged  a  bankrupt. 1M  And  so,  the  purchaser 
of  a  chose  in  action  from  the  trustee  of  a  bankrupt's  estate  may  maintain 
an  action  upon  it  in  the  name  of  such  trustee.1*0 

§  198.  Intervention  of  Trustee  in  Pending  Suits. — The  bankruptcy 
law  provides  that  the  court  "may  order  the  trustee  to  enter  his  appear- 
ance and  defend  any  pending  suit  against  the  bankrupt,"  and  that  "the 
trustee  may,  with  the  approval  of  the  court,  be  permitted  to  prosecute 
as  trustee  any  suit  commenced  by  the  .bankrupt  prior  to  the  adjudica- 
tion, with  like  force  and  effect  as  though  it  had  been  commenced  by 
him."1"  The  trustee  is  therefore  entitled  to  be  made  a  patty  to  suits 
pending  in  state  courts  by  or  against  the  bankrupt,  and  to  assume  the 
control  of  them  and  be  substituted  in  place  of  the  bankrupt,  and  the 
latter,  if  necessary,  will  be  enjoined  from  interfering  with  the  litiga- 
tion.14* But  some  of  the  state  courts  maintain  that,  while  the  trustee 
is  hereby  authorized  to  apply  to  the  court  in  which  an  action  is  pending 
to  be  made  a  party,  yet  it  rests  in  the  discretion  of  the  state  court  to 
grant  or  refuse  such  an  application,  and  that  its  authority  is  not  abridged 
by  the  fact  that  the  court  of  bankruptcy  has  directed  or  ordered  the 
trustee  to  enter  his  appearance  or  intervene,  and  that,  in  deciding  such 
an  application,  the  state  court,  will  be  governed  by  state  laws  and  judi- 
cial policy.1*8     However,  if  leave  of  court  is  necessary  to  the  trustee's 

H*  In  re  Hacnsell,  91  Fed.  850.  1  Am.  Friedman  t.  Verehofaky,  105  111.  App. 

Bankr.  Rep.  288.  414. 

»■  Pickens  v.  Dent,  106  Fed.  658,  46  "»  Gates  v.  Goodloe,  101  U.  S.  612,  25 

C.   C.   A.   622,   6  Am.   Bankr.  Rep.   644;  L.   Ed.   895;    Samson  v.   Burton,  5  Ben. 

Scheldt  v.  Goldsmith.  103  111.  App.  623;  326,  4  N.  B.  R.  1,  Fed.  Caa.  No.  12,286; 

Simpson  v.  Miller,  7  Cal.  App.  248,  M  New  Orleans  Add  &  Fertilizer  Go.  v. 

Pac,   262;    Buckingham  v.   Ruck  Ingham.  Guillory,    117    La.   821,   42    South.    829; 

36  Ohio  St  68;   Rand  v.  Sage,  94  Minn.  Williams  v.  Lane,  168  Oal.  39,  109  Pac. 

344,  102  N.  W.  864;    Remmers  v.  Rem-  873;   Neill  v.  Barbaree,  135  Ga.  771,  70 

mere,  217  Mo.  641,  117  8.  W.  1117.  S.  E.  638;  Lee  v.  Pleffer,  25  Hun  (N.  Y.) 

iie  Hayes  v.  Pike,  17  N.  H.  664;  Bon-  97;    Annfleld  Co.  v.  Saleeby,  178  N.  O. 

villain  v.  American  Sugar  Refining  Co.  298, 100  S.  E.  611.    But  see  Jewett  Bros. 

(D.  0.)  260  Fed.  641,  41  Am.  Bankr.  Rep.  v.  Huffman,  14  N.  D.  110,  103  N.  W.  408. 

287.  i«  National   Distilling   Co.    v.    SeideL 

»« Rogers   v.    Union    Stone  Co.,   184  103  Wis.  489,  79  N.  W.  744;    Bank  of 

Mass.  81.  Commerce  v.  Elliott,  109  Wis.  648,  86 

i4i  Bankruptcy  Act  1898,  I  lib,  c.    See  N.  W.  417;  Drew  v.  Fort  Payne  Co.,  186 
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intervention,  the  objection  that  it  was  not  obtained  comes  too  late  after 
verdict.1"  Further,  to  authorize  a  trustee  in  bankruptcy  to  intervene, 
he  must  of  course  be  in  the  actual  exercise  of  his  official  functions  at 
the  time.  But  if  a  trustee,  after  intervening  in  a  pending  suit,  has  been 
inadvertently  or  improperly  discharged,  and  is  afterwards  reinstated 
by  the  referee  in  bankruptcy,  the  suit  may  be  revived  in  his  name.14" 

But  while  the  trustee  thus  has  the  right  to  intervene  in  any  pending 
suit  by  or  against  the  bankrupt,  if  he  sees  fit,  yet  he  is  not  bound  to  do 
so.  If  he  is  satisfied  that  nothing  is  to  be  gained  for  the  estate  by  prose- 
cuting or  defending  such  suit,  his  duty  rather  requires  htm  to  take  no 
part  in  the  litigation,  and  neither  the  parties  to  the  action  nor  any  court 
can  compel  him  to  intervene.149  He  may  allow  the  action  to  proceed  in 
the  name  of  the  bankrupt  and  claim  for  the  estate  the  fruits  of  the  litiga- 
tion if  it  is  successful.1"  It  is  held,  however,  that  where  a  patent  in- 
fringement suit  is  pending  against  the  bankrupt,  the  court  of  bankrupt- 
cy may  grant  leave  to  the  plaintiff  to  file  a  supplemental  bill  making  the 
trustee  a  party  defendant,  in  order  that  he  may  be  bound  by  the  decree; 
but  this  does  not  oblige  him  to  make  any  defense  or  take  anything 
more  than  a  nominal  part  in  the  proceedings;  whether  or  not  he  shall 
interfere  actively  is  a  matter  to  be  determined  by  him  and  by  the  bank- 
ruptcy court.14* 

But  there  is  an  implied  limitation  on  the  right  of  the  trustee  to  inter- 
vene in  a  pending  action,  in  this,  that  the  action  must  be  one  in  which 
the  estate  of  the  bankrupt  has  an  interest  and  which  may  therefore  be 
prosecuted  (or  defended)  by  the  trustee  for  the  benefit  of  the  general 
creditors.14'  Thus,  it  is  a  general  rule  that  the  right  of  action  for  a  per- 
sonal tort — an  injury  inflicted  upon  the  bankrupt  himself,  rather  than 
upon  his  property — does  not  pass  to  his  trustee  as  assets  of  his  estate. 

Ala.  286,  66  South.  71;    Gray  v.  Arnot,  tnorae  &  Sheble  Mfg.  Co.,  173  Fed.  617, 

31  N.  D.  461,  164  N.  W.  268.  28  Am.  Bankr.  Rep.  234. 

i«  Jones  v.  Meyer  Bros.  Drag  Co.,  25  M  Ia  "*  Haensell,  91  Fed.  356,  1  Am. 

Tex.  Civ.  App.  234,  61  S.  W.  663.  Bank*  Bep.  286.    The  trustee  in  bank- 

~       ._          r.    .■.•_     „.   m           km  ruptcy  of  a  corporation  is  properly  al- 

«.'»'  w"m  "'  *""*  ">  """«"  *  "  Si*  « 

&t  s.  w.  bu.  shareholder  seeking  to  recover  from  the 

»•  In  re  Leeds  &  Catlin  Co.,  175  Fed.  pre8ident  the  value  of  his  stock  which 

309,  23  Am.  Bankr.  Rep.  679;   Grimn  v.  Ead  been  destroyed  by  the  president's 

Mutual  life  Ins.  Co.,  119  Ga.  664,  46  S.  embezzlement  of  the  entire  corporate  as- 

E.  870;    Heckscber  v.  Blanton,  ill  Va.  ^t*.    Floyd  v.  Layton,  172  N.  C.  64,  89 

048,  C9  S.  E.  1045,  37  L.  R.  A.  (N.  S.)  923;  s_  a  9gs_    la  an  act]on  for  t^  pnrchase 

Kerra  e  Hijo  v.  Huffman,  29  La,  Ann.  17.  price  of  a  chattel,  where  the  buyer  coun- 

See  Norton  v.  SwiUer,  93  U.  8.  355,  23  terelauned  for  breach  of  warranty,  it  Is 

L.   Ed.  903.  proper  to  substitute  the  buyer's  trustee 

n'Kessler  v.  Herklotz,  132  App.  Div.  In  bankruptcy  as  a  party  to  the  coun- 
ts, 117  N.  T.  Supp.  45.  terclaim.    Crouch  v.  Fatal,  63  Ind.  App. 

■  "Victor  Talking  Mach.  Co.  v.  Haw-  257,  113  N.  E.  1009. 
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Hence  if  the  bankrupt  has  an  action  of  this  kind  pending,  as,  for  example, 
for  slander  or  libel,  the  trustee  cannot  claim  to  be  substituted  as  plain- 
tiff.1** And  so,  if  the  bankrupt  has  disclaimed  title  to  the  property  in 
suit,  his  trustee  cannot  come  in  and  assert  title.'*1  This,  however,  does 
not  apply  to  property  which  he  has  conveyed  away  in  fraud  of  his  credi- 
tors. On  the  contrary,  it  is  well  settled  that  the  trustee  has  the  right  to 
intervene  in  a  judgment  creditor's  suit  to  reach  and  subject  such  conceal- 
ed assets,1**  and  that  his  recovery  is  for  the  benefit  of  all  the  creditors 
and  not  merely  for  the  original  plaintiff,  so  that  the  trustee  is  entitled  to 
have  turned  over  to  him  the  entire  proceeds  of  a  sale  of  the  property.1** 
For  similar  reasons,  he  will  be  admitted  to  prosecute  to  final  judgment  a 
suit  begun  by  a  creditor  to  avoid  an  unlawful  preference,10*  or  one  to 
enforce  an  equitable  lien  on  property  of  the  bankrupt,1**  or  to  foreclose 
a  mortgage,  in  order  that  he  may  be  enabled  to  claim  any  surplus  pro- 
ceeds of  the  sale  after  satisfying  the  mortgagee.1**  Moreover,  the  trus- 
tee has  a  legal  status  to  attack  a  judgment  illegally  entered  against  the 
bankrupt,1*7  or  to  move  to  set  aside  a  judgment  entered  against  the 
bankrupt  by  default,1*9  or  to  take  the  bankrupt's  place  in  an  action  be- 
gun by  him  to  obtain  an  injunction  against  the  collection  of  a  judgment 
on  the  ground  that  it  had  been  paid.1*8 

If  the  trustee  desires  to  intervene  in  a  pending  suit,  he  should  act 
with  reasonable  promptness.  An  unreasonable  delay,  operating  to  the 
prejudice  of  others  in  interest,  will  justify  a  denial  of  his  application,18* 
and  if  he  allows  the  suit  to  go  to  judgment  in  the  court  of  first  instance, 
he  cannot  intervene  after  it  has  been  taken  up  on  appeal.1*1    But  sup- 

!••  Epstein  v.  Handverker,  29  Okl.  337,  116;   MeCrory  v.  Donald,  119  Miss.  266, 

116  Pac.  789.  80  South.  643. 

i"  Simmons  v.  Ricbards,  28  Tex,  Civ.  "■  Bunch  v.  Smith,  116  Tenn.  201,  83 

App.  112,  66  S.  W.  687.    But  where  It  ap-  S.  W.  80. 

pears  on  the  face  of  the  record  that  the  10*  Miller  v.  New  Orleans  Add  ft  Fer- 

bankrapt,  plaintiff  In  an  action,  has  a  timer  Co.,  211  U.  S.  496,  29  Sup.  Ct  176, 

prima  fade  right  to  sue  for  the  proper-  53  L.  Ed.  300. 

ty  In  question,  his  trustee's  application  »«*  Snyder  v.  Smith,  185  Mass.  58,  69 

to  be  substituted  as  plaintiff  cannot  be  N.  E.  Win 

defeated  by  the  bankrupt  alleging  that  "*  In  re  Gerdes,  102  Fed.  318,  4  Am. 

his  wife  Is  the  real  party  In  interest  Bankr.  Rep.  346. 

Person  y.  United  States,  8  Ct  CL  543.  »«  Garrison  v.  Seckendorff,  79  N.  J. 

i"  In  re  Rlker,  107  Fed.  96,  5  Am.  Law,  203.  74  Atl.  311;  Well  v.  Simmons, 

Bankr.  Rep.  720;  Davis  v.  Vandlver,  143  66  Mo.  617. 

Ala.  202,  38  South.  850;    Kin  mouth  y.  i»»  First    Nat    Bank    v.    Flynn,    117 

Braeutlgam    (N.   J.   Eq.)   57  Atl.   1013 ;  Iowa,  493,  91  N.  W.  T84. 

Bunch  v.  Smith,  116  Tenn.  201,  93  S.  «»  Brandon  v.  Caulness,  10  Ala.  155. 

W.  80;   Tharp  v.  Tharp's  Trustee  (Ky.)  i*°  Freehold  Const  Co.  v.  Bernstein, 

119  S.  W.  814 ;  Atkins  v.  Globe  Bank  ft  60  Misc.  Rep.  363,  113  N.  Y.  Supp.  368. 

Trust  Oo.  (Ky.)  124  S.  W.  879;  Googins  '«'  Weaver  Mercantile   Co.    v.   Thur- 

v.  Sklllings,  118  He.  290,  108  Atl.  60;  mond,  68  W.  Va.  530,  70  8.  E.  126,  33 

Blick   v.   Nimmo,   121   Md.   139,   88  AU.  L.  R.  A.  (N.   S.)  1061. 
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posing  his  application  to  be  seasonably  made,  the  proper  method  is 
by  his  own  petition  or  motion  in  the  court  where  the  suit  is  pending.1" 
A  motion  by  the  bankrupt  himself,  without  any  application  on  the  part 
of  the  trustee,  is  not  sufficient. ,M  The  trustee's  petition  should  contain 
allegations  showing  the  fact  and  the  date  of  the  adjudication  of  bank- 
ruptcy,1** his  own  appointment  as  trustee,1*5  and  such  facts  as  show  that 
he  has  an  interest  in  the  litigation  as  the  representative  of  the  creditors 
at  large.1**  But  he  need  not  prove  his  appointment  and  qualification 
unless  his  right  to  recover  in  the  capacity  of  a  trustee  in  bankruptcy  is 
challenged  in  such  form  as  the  state  law  requires.'*1  It  should  be  ob- 
served that  this  provision  of  the  bankruptcy  law  does  not  undertake  to 
regulate  the  practice  in  state  courts,  but  places  on  the  trustee  the  official 
.  duty  of  appearing  according  to  the  rules  and  practice  of  such  courts,  so 
as  to  protect  the  interests  of  the  general  creditors.1**  He  is  therefore 
not  exempt  from  the  necessity  of  proper  pleadings  and  evidence.1**  But 
he  cannot  set  up  either  the  bankrupt's  adjudication  or  his  discharge  as 
a  ground  for  staying  proceedings  or  in  bar  of  the  action,  as  that  is  a 
right  personal  to  the  bankrupt.17*  On  the  other  hand,  where  the  trus- 
tee is  brought  in  as  a  defendant,  it  is  not  necessary  that  the  plaintiff's 
pleadings,  alleging  the  trustee's  representative  capacity,  and  the  trans- 
fer to  him  of  the  title  to  defendant's  property,  should  also  state  a  cause 
of  action  against  him.171  If  the  defendant  in  an  action  in  a  state  court 
wishes  to  object  to  the  substitution  of  the  plaintiff's  trustee  in  bank- 
ruptcy in  place  of  the  plaintiff  himself,  he  must  do  so  by  objection  or 
exception  taken  at  the  time ;  if  he  goes  to  trial,  it  will  then  be  too  late 
to  object  to  any  irregularity.17* 

Where  the  trustee  thus  intervenes  and  takes  part  in  the  prosecution 
of  the  action,  or  its  defense,  he  submits  himself  to  the  jurisdiction  of 
the  state  court  and  becomes  a  party  in  the  ordinary  sense  and  with  the 
ordinary  consequences.171    Thus,  judgment  may  be  taken  against  him 

i*i  Kent  v.  Donning,  44  Ga.  110, 10  N.  im  Bacon  v.  George,  206  Mans.  586,  92 

B.  R.  538.  N.  E.  721. 

iei  Osear  Bonner  Oil  Co.  v.    Pennayl-  les  Wlkle  v.  Jones,  133  Ga.  266,  65  8. 

vanla  Oil  Co.,  150  Col.  658.  89  Pat  613.  e.  577. 

'"  J011"1  v  Meyer  Bros-  DrnS  Co.,  25  m  Serra  6  H1Jo  T    Hoffman,  29  I*. 

Tex.   Civ.  App.   234.   61   &   W.  553;    A.  Ajsn   17 

J^T*^  t^-  V"  R,VerS'  "°  **•  l07*'  '»  Latimer  v.  McKlnnon,  85  App.  Dlv. 

3B  South.  296.  224,  83  N.  Y.  Supp.  315. 

im  Jonea  v.  Meyer  Bros.  Drug  Co.,  25 

Tex.  Civ.  App.  234,  61  S.  W.  .553.  ,,!  Chicago  Legal  News  Co.  v.  Browne, 


«  Haekettfa  Ex'rs  v.  Hacketes  Trus-  103   III.   317 ;     Brandon  i 

tee  (Ky.)  118  S.  W.  377 ;  Koaout  v.  Chal-  Ala-  155. 

oupka,  69  Neb.  677,  96  N.  W.  173.  i"Bennells  v.  Potter.  198  Mien.  49, 

i«  Jones  v.  Meyer  Bros.  Drag  Co,  25  164  N.  T.  475 ;  Earl  v.  Jacobs,  177  Mich. 

Tex.  Civ,  App.  234,  61  S.  W.  553.  163,  142  N.  W.  1079. 
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by  default.1™  He  may  become  liable  for  costs,  at  least  those  accruing 
after  his  entrance  into  the  case.110  And  he  will  be  bound  by  the  judg- 
ment rendered,  and  if  that  judgment  is  unfavorable  to  the  claims  of  the 
bankrupt,  the  court  of  bankruptcy  will  not,  at  the  instance  of  the  trus- 
tee, enjoin  the  state  court's  officers  from  executing  the  judgment,  or 
from  distributing  its  proceeds  according  to  the  orders  of  the  state 
court.178  The  trustee  may  be  authorized  to  compromise  and  settle  a 
suit  pending  in  a  state  court,  in  which  the  bankrupt  is  plaintiff,  but  not 
without  consent  of  the  tatter's  attorney,  as  he  has  a  Hen  on  any  judg- 
ment recovered  for  his  services.1" 

If  the  trustee  declines  to  take  up  a  litigation  begun  by  the  bankrupt, 
the  suit  may  proceed  in  the  name  of  the  bankrupt  himself,  or  the  bank- 
rupt's surety  may  be  allowed  to  continue  it  in  the  name  of  the  bankrupt 
but  for  his  own  protection.1'8  In  any  case,  the  trustee,  by  taking  this 
course,  does  not  lose  his  right  to  claim  whatever  may  be  recovered.1" 
But  on  the  other  hand,  as  he  occupies  substantially  the  position  of  a  pur- 
chaser pendente  lite,  he  will  be  concluded  by  the  judgment.180  Where, 
however,  the  action  is  against  the  bankrupt  as  defendant,  and  the  trus- 
tee declines  to  intervene,  a  judgment  recovered  by  the  creditor  may  be 
proved  in  the  bankruptcy  proceedings  as  a  liquidation  or  judicial  ascer- 
tainment of  the  amount  due  the  creditor,  and  as  a  basis  of  dividends, 
but  it  is  effectual  and. operative  for  that  purpose  only.181 

If  the  bankrupt  was  one  of  two  joint  plaintiffs  on  the  record,  the 
suit  must  be  continued  in  the  name  of  the  trustee  in  bankruptcy  and 
the  other  plaintiff,  or,  if  a  trustee  has  not  yet  been  appointed,  the  action 
may  be  supported  in  the  names  of  the  bankrupt  and  the  other  plaintiff 
until  a  trustee  comes  in.18* 

§  199.  Suits  Begun  After  Adjudication. — It  may  be  stated  as  a 
general  rule  that,  after  an  adjudication  in  bankruptcy  and  until  the  de- 

m  Kingsbury  v.  Waco  State  Bank,  30  Tucker  v.  Western  Union  Tel.  Co.,  94 

Tex.  Civ.  App.  387,  70  S.  W.  551.  Mlse.  Rep.  364,  157  N.  Y.  Supp.  873. 

i"Kessler  v.  Herklotz,  132  App.  Dlv.  ""Peck  v.  United  States,  15  Ct.  CI. 

278,  117  N.  Y.  Sopp.  45.    And  see  Mm>  364. 

tagh  v.  Sullivan,  74  Mtsc.  Rep.  517,  132  iso  Ejater  v.  Gaff,  91  U.  S.  521,  23  L. 

N.  I.  Supp.  503.  Ed.  403;   Heckscher  v.  Blanton,  111  Va. 

its  In  re  Van  Alstyne,  100  Fed.  929,  4  648,  69  S.  E.  1045,  37  U.  R.  A.  (N.  S.) 

Am.  Bankx.  Rep.  42;    In  re  Neely,  118  923;    Chickering  v.  Falles,  26  III.  507; 

Fed.  210.  51  C.  C.  A.  167,  7  Am.  Bankr.  Mount  v.  Manhattan  Co.,  43  N.  J.  Eq.  25, 

Rep.  312;    American  Trust  &  Savings  9  Atl.  114;    Cleveland  v.  Boerum,  24  N. 

Bank  v.  Ruppe,  237  Fed.  581,  150  C.  C.  Y.  613. 

A.  463,  38  Am.  Bankr.  Rep.  621.  iai  Norton  v.  Switzer,  93  U.  S.  355,  23 

"t  in  re  Adamo,  151  Fed.  716,  18  Am.  L.  Ed.  903. 

Bankr.  Rep.  180.  is:  stinson  v.  Fernald,  77  Me.  576,  1 

"SBluegrass  Canning  Co.  v.  Steward,  Atl.  742.  And  see  Toulmln  t.  Hamilton, 

175  Fed.  537,  23  Am.  Bankr.  Rep.  726;  7  Ala.  362. 
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termination  of  the  question  of  the  bankrupt's  'discharge,  no  suit  can  be 
commenced  against  him  in  any  court.  He  is  civiliter  mortuus,  and  the 
bankruptcy  proceedings  supersede  the  ordinary  remedies  of  creditors.1** 
Also  it  is  said  that  the  court  of  bankruptcy  has  jurisdiction  to  stay  the 
prosecution  of  an  action  against  the  bankrupt  in  a  state  court,  on  a 
debt  from  which  his  discharge  would  be  a  release,  pending  the  deter- 
mination of  the  question  of  his  discharge,  although  the  action  was  not 
begun  until  after  the  filing  of  the  petition  in  bankruptcy.1**  But  on 
the  application  of  a  creditor  the  court  of  bankruptcy  may  grant  him 
leave  to  begin  a  suit  against  the  bankrupt  in  a  state  court,  where  there 
are  special  circumstances  rendering  such  a  proceeding  necessary.  But  • 
when  the  creditor  has  brought  his  suit,  pursuant  to  such  leave,  and 
saved  his  rights  thereby,  the  court  of  bankruptcy  will  then  order  a 
stay  of  further  proceedings  to  await  the  determination  of  the  question 
of  discharge.1*8  It  is  held  in  one  state,  however,  that  a  person  prov- 
ing his  claim  in  the  bankruptcy  court  may  sue  for  the  same  claim  in 
a  state  court  against  the  bankrupt,  after  the  filing  of  the  application 
for  discharge,  in  order  to  obtain  an  attachment  lien  on  the  defendant's 
after-acquired  and  garnished  property,  though,  where  a  discharge  in 
bankruptcy  would  be  a  bar  to  any  further  proceeding  on  a  claim  filed 
therein,  and  an  application  for  a  discharge  is  pending,  the  state  courts 
will  be  careful  to  protect  the  bankrupt's  rights'  until  his  discharge  is 
determined.18* 

We  must  also  notice  the  provision  of  the  statute  |Jiat  "unliquidated 
claims  against  the  bankrupt  may,  pursuant  to  application  to  the  court 
[that  is,  the  court  of  bankruptcy],  be  liquidated  in  such  manner  as  it 
shall  direct,  and  may  thereafter  be  proved  and  allowed  against  his  es- 
tate." m  It  may  sometimes  occur  that  the  best  method  of  liquidat- 
ing such  a  claim  would  be  by  a  suit  against  the  bankrupt  in  a  state  court, 
and  it  appears  that  the  court  of  bankruptcy  might  "direct"  that  such  a 
course  be  pursued.    This  is  further  shown  by  the  provision  that  "claims 

is*  Greeiiwald  v.  Appell,  5  McCrary,  W.  79;  Thompson  v.  Hassle,  41  Ohio  St. 

:J39,  17  Fed.  140;  Id  re  Williams,  6  Blss.  307. 

•133,  11  N.  B.  R.  145,  Fed.  Cas.  No.  17,-  i«*In  re  Baseli,  9T  Fed.  761,  3  Am. 

TOO;    In  re  Archenbrown,  11  N.  B.  R.  Bankr.  Rep.  235;   Id  re  Cohen,  19  N.  B. 

149,   Fed.    Cas.   No.   504;    Woolfolk  T.  R.  133,  Fed.  Cas.  No.  2.981. 

Murray,  44  Ga.  133,  10  N.  B.  R.  540;  ""In  re  Ghirardellt,  1  Sswy.  343,  4 

Wilson  v.  Capuro,  41  Cal.  545,  4  N.  B.  N.  B.  R.  164,  Fed.  Cas.  No.  6376;  BrookR 

K.   714;    Rogers  v.   Wentwortb,  58  N.  v.  Bates,  7  Colo.  576,  4  Pae.  1069;    In 

H.  31S;    Collins  v.   Scheellne,   52   Cal.  re  Whiting,  Fed.  Cas.  No.  17,574;  In  re 

450.    Compare  Hackett  v.  Supreme  Coun-  Scott,  Fed.  Cas.  No.  12JJ20. 

rfl  A.  L.  H.,  206  Mass.  139,  92  N.  E.  133;  »«•  Roth  v.  Peehln,  260  Pa.  450,  103 

Davidson  v.  Fisher,  41  Minn.  363,  43  N.  Atl.  894. 

is?  Bankruptcy  Act  1898,  I  63b. 
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founded  upon  provable  debts  reduced  to  judgments  after  the;  filing  of 
the  petition  and  before  the  consideration  of  the  bankrupt's  application 
for  a  discharge,"  may  be  proved  and  allowed.188  Moreover,  the  general 
rule  must  yield  to  the  requirements  of  justice  where  the  creditor  would 
lose  or  forfeit  his  rights  if  an  action  were  not  brought.  Thus,  it  is  held 
that  a  creditor  holding  a  promissory  note,  valid  and  enforceable  against 
the  maker  at  the  date  of  the  latter's  adjudication  in  bankruptcy,  but 
against  which  the  statute  of  limitations  has  nearly  run,  may  reduce  the 
same  to  judgment  by  suit  brought  in  a  state  court  after  such  adjudica- 
tion, and  such  judgment  will  establish  the  claim  and  stop  the  running 
of  the  statute,  though  it  will  not  give  the  creditor  any  lien  or  priority 
nor  entitle  him  to  levy  on  the  bankrupt's  property.1"  And  the  same 
principle  applies  where  it  is  necessary  to  begin  a  suit  in  order  to  pre- 
serve a  mechanic's  lien.1*0  In  no  circumstances,  however,  can  the  cred- 
itor go  further  than  judgment.  The  title  of  the  trustee  in  bankruptcy 
attaches  as  of  the  date  of  the  adjudication.  It  includes  all  property 
then  owned  by  the  bankrupt  and  of  such  a  nature  as  to  pass  to  the 
trustee.  All  such  property  comes  within  the  custody  and  control  of 
the  court  of  bankruptcy,  and  no  creditor  can  thereafter  acquire  a  Hen 
by  judgment,  execution,  or  otherwise  upon  such  property,"1  or  inter- 
fere with  the  possession  of  the  trustee  in  bankruptcy  by  attachment,1** 
or  garni  shment,1*8  or  replevin.1**  But  the  proceedings  in  bankruptcy  do 
not  bar  an  action  against  the  bankrupt  by  one  who  was  not  a  creditor 
at  the  time  of  the  adjudication,  though  of  course  his  judgment  will  not 
entitle  him  to  levy  execution  upon  any  property  except  such  as  the 
bankrupt  may  have  acquired  since  the  adjudication.1** 

For  similar  reasons,  one  who  has  been  adjudged  a  bankrupt  can- 
not commence  actions  against  third  persons  in  the  state  courts  in  re- 

«"  Bankruptcy  Act  1888,  |  63a,  cl.  5.  Hams   v.  Merrltt,  103  Mass.  184,  4  Am. 

i"  In  re  MeBryde,  99  Fed.  686,  3  Am.  Rep.  521,  4N.B.E.  TOO. 

Bankr.  Hep.  729.  »« In  re  Renda,  149  Fed.  614,  17  Am, 

is«  Clifton  v.  Foster,  103  Maes.  233,  Bankr.  Hep.  521;   la  re  Jobn  L.  Nelson 

'  4  Am.  Rep.  539.  &  Bro.  Co.,  149  Fed.  590,  18  Am.  Bankr. 

i»i  In   re   Franklin   Lumber   Co.,    147  Rep.  60;    Williams  v.  Merrltt,  103  Mass. 

Fed.  852,  17  Am.  Bankr.  Rep.  443;    Me-  184,  4  Am.  Rep.  521,  4  N.  B.  R.  700. 

Lean   v.   Hockey,  3  McLean,  235,  Fed.  "'  In  re  Cunningham,  19   N.  B.   R. 

Cas.  No.  8,891;    In  re  Dey,  3  Ben.  450,  276,    Fed.   Cas.   No.   3,478;    McAfee   v. 

3  S.  B.  R.  305,  Fed.  Can.  No.  3,870;  In  Arnold,  155  Ala.  561,  46  South.  870. 

re   Tin*t,   19  N.   B.   R.  201,  Fed.   Cas.  »»«  White  v.  Schloerb,  173  V.  S.  542,  20 

No.  14,034;    Sicard  v.  Buffalo,  N.  T.  &  Sup.  Ct.   1007,  44  L.   Ed.  1183.  4  Am. 

P.  R.  Co.,  15  Blatchf.  525,  Fed.  Cas.  Bankr.  Rep.  178 ;  In  re  Platte vllle  Foun- 

No.  12,831;    Stuart  v.  nines,  33  Iowa,  dry  ft  Machine  Co.,    147  Fed.   828,   17 

«1,    6    N.   B.    R.   416;     Man  warring    v.  Am.  Bankr.  Rep.  291. 

Koiins,  36  Tex.  171;    Clifton  v.  Foster,  i»>  Miller  v.  Warden,  ill  Pa.  St.  300, 

•  103  Mtm  233.  4  Am.  Rep.  530;    Wil-  2  AH.  90. 
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spect  to  any  property  or  rights  of  action  which  are  of  such  a  nature  as 
to  vest  in  or  be  claimable  by  his  trustee  in  bankruptcy.  But  where  a 
promissory  note  due  to  the  bankrupt  (or  a  judgment  recovered  thereon) 
is  set  apart  to  him  by  the  trustee  in  bankruptcy  as  a  part  of  his  exemp- 
tion, the  bankrupt  can  sue  thereon  in  a  state  court  in  his  own  name.1** 

i»«  Robinson  v.  Hall,  11  Gray  (Haas.)  488. 
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200.  Custody  ai*l  Control  of  Property. 

201.  Warrant  and  Seizure  Before  Adjudication. 
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203.  Remedies  Against  Marshal  Seizing  Property  of  Stranger. 

204.  Restraining  Waste  or  Disposition  of  Property  by  Bankrupt. 
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206.  Enjoining  Levy,  Judicial  Bale,  or  Replevin. 

207.  Restraining  Proceedings  In  State  Courts. 

208.  Indemnity  Bond  by  Petitioning  Creditors. 

209.  Forthcoming  Bond  by  Bankrupt. 

210.  Appointment  of  Receiver. 

211.  Powers  and  Duties  of  Receiver. 

212.  Continuing  Bankrupt's  Business. 

213.  Claims  of  Third  Persona  Against  Receiver  or  Estate. 

214.  Actions  Ry  and  Against  Receiver. 
216.  Ancillary  Receiverships. 

216.  Accounts  and  Compensation  of  Receiver. 

217.  Sale  of  Property  Pending  Proceedings. 

§  20X1.  Custody  and  Control  of  Property.— The  filing  of  a  petition 
in  bankruptcy  is  an  assertion  of  jurisdiction,  with  a  view  to  determining 
the  status  of  the  bankrupt  and  to  a  settlement  and  distribution  of  his 
estate;  and  the  jurisdiction  of  the  court  in  which  the  petition  is  filed  is 
exclusive,  and  is  so  far  in  rem  that  the'property  of  the  bankrupt  is  re- 
garded as  being  in  custodia  legis  from  the  filing  of  the  petition.1  And 
after  such  filing,  property  of  an  alleged  bankrupt  may  not  be  seized  or 
attached  without  the  consent  of  the  court  of  bankruptcy,  even  though 
actual  possession  has  not  been  taken  by  its  officers.*    Thus,  the  removal 

i  Acme  Harvester  Co.  v.  Beekman  Bros.  (D.  C.)  159  Fed.  660,  20  Am.  Bankr. 
Lumber  Co..  222  D.  S.  300,  82  Sup.  CL  96.  Rep.  472;  Norln  v.  Scheldt  Mfg.  Co., 
56  L.  Ed.  208,  27  Am.  Bankr.  Rep.  262;  297I1L52L,  130N.E.  791;  Bank  of  Brook- 
Franceschl  v.  Mercado  (C.  C.  A.)  269  logs  v.  Aurora  Grain  Co.,  43  S.  D.  691, 
Fed.  954.  46  Am.  Bankr.  Rep.  667;  Gage  181  N.  W.  909;  Whittlesey  v.  Philip 
Lumber  Co.  v.  McEldowney,  207  Fed.  256,  Becker  &  Co.,  142  App.  Dlv.  313,  126  N. 
124  C.  C.  A.  641,  30  Am.  Bankr.  Rep.  Y.  Supp.  1040;  Smith  v.  Herman,  8  Ga. 
251;  Corbett  v.  Riddle,  209  Fed.  811, 126  App.  262,  68  S.  E.  1014. 
C.  C.  A.  536,  31  Am.  Bankr.  Rep.  380;  >  In  re  Welltnade  Gas  Mantle  Co.  (D. 
In  re  Diamond's  Estate,  259  Fed.  70,  C.)  230  Fed.  502,  36  Am.  Bankr.  Rep. 
170  0.  C.  A.  138,  44  Am.  Bankr.  Bep.  268;  354.  The  tide  to  the  bankrupt's  proper- 
Board  of  Road  Com'rs  of  Monroe  Coun-  ty  remains  In  him  until  nis  adjudication, 
ty  v.  Kell,  269  Fed.  76,  170  C.  C.  A.  144,  and  a  transfer  of  property  by  him  after 
44  Am.  Bankr.  Rep.  259;  lu  re  Arctic  the  filing  of  the  petition  but  before  ad- 
Stores  (D.  C.)  268  Fed.  688;  In  re  Well-  Judication  Is  not  necessarily  void.  In  re 
made  Gas  Mantle  Co.  (D.  0.)  230  Fed.  PerpaU  (C.  C.  A)  271  Fed.  466,  46  Am. 
602,  88  Am.  Bankr.  Rep.  364;  In  re  Walsh  Bankr.  Rep.  302.  Though,  prior  to  ad- 
(Blk.Bks.(3d  Ed.)— 30 
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and  concealment  by  third  persons  of  property,  in  contemplation  of  the 
appointment  of  a  receiver  in  bankruptcy,  and  after  the  filing  of  the 
petition,  is  a  contempt  against  the  court  of  bankruptcy.8  But  often  a 
considerable  interval  elapses  before  the  appointment  and  qualifications 
of  a  trustee.  During  this  period,  the  bankrupt  himself  occupies  the 
position  of  a  temporary  custodian  or  trustee  of  his  property.  The  title 
remains  unchanged ;  it  is  not  divested  until  there  if  a  trustee  to  take  it.* 
Nor  is  the  bankrupt  to  be  regarded  as  "civilly  dead"  during  this  period. * 
The  court  may,  in  a  proper  case,  enjoin  him,  as  well  as  other  persons, 
from  disposing  of  the  property  or  interfering  with  it  in  any  way.  But 
unless  such  action  is  taken,  the  bankrupt's  possession  of  the  estate  will 
not  be  disturbed,  although  he  will  henceforth  hold  his  property  under 
the  duty  of  preserving  it  intact  until  it  can  be  handed  over  to  a  trustee 
duly  appointed,  and  in  the  meantime  the  bankrupt  will  have  the  right 
to  pursue  all  proper  legal  measures  for  securing  and  preserving  the  es- 
tate.•    Thus,  he  may  file  a  petition  to  enjoin  the  enforcement  of  a  judg- 


judication,  the  bankrupt  haa  power  to 
dispose  of  his  property  in  tbe  ordinary 
course  of  business,  it  Is  Improper  for 
hiiu  to  use  his  money  foi  gaming.  In  re 
Sternburg  (D.  C.>  249  Fed.  980,  41  Am. 
Bankr.  Sep.  476.  The  taking  posses- 
sion of  property  under  an  Instrument 
amounting  to  a  chattel  mortgage,  but 
Invalid  aa  against  creditors  because  not 
tiled  as  required  by  law,  when  done,  be- 
tween tbe  filing  of  a  petition  In  bank- 
ruptcy against  the  mortgagor  and  his  ad- 
judication, does  not  defeat  the  rights  of 
the  trustee  subsequently  appointed. 
Massachusetts  Bonding  &  Ins.  Co.  v. 
Kemper,  220  Fed.  847,  136  C.  C.  A.  593, 
:'A  Am.  Bankr.  Bep.  80. 

"  In  re  Iron  Clad  Mfg.  Co.  (D.  C.)  193 
Fed.  781. 

*  Schoentbaler  v.  Rosskam,  107  lit. 
Apl'.  427. 

s  Plant  v.  Gorham  Mfg.  Co.,  174  Fed. 
8G2,  23  Am.  Bankr.  Rep.  42. 

■  Hampton  v.  Ronse,  22  Wall.  263,  22 
L.  Ed.  755;  Blake  v.  Fran  els- Valentine 
Co.,  89  Fed.  691,  1  Am.  Bankr.  Rep.  372; 
March  v.  Heaton,  1  Low.  278,  2  N.  B.  R. 
180.  Fed.  Cas.  No.  9,061;  Myers  v.  Callag- 
han,  10  Blss.  139,  5  Fed.  726;  In  re  Bowie, 
1  S.  B.  R.  628,  Fed.  Cns.  No.  1,728;  Jones 
v.  Leach,  1  N.  B.  R.  595.  Fed.  Cas.  No. 
7,475:  In  re  Jessup,  19  Fed.  94;  In  re 
Steadman,  8  N.  B.  R.  319,  Fed.  Cas.  No. 
13,330.     In  the  case  last  cited,  it  was 


said:  "Between  the  filing  of  the  petition 
and  the  appointment  of  a  trustee,  it  is 
the  duty  of  the  bankrupt  to  protect  and 
preserve  tbe  estate  for  the  benefit  of  his 
creditors,  and  If  he  baa  warning  that  it 
is  threatened  with  Invasion  by  strong 
hand,  or  he  has  knowledge  of  Impending 
danger  from  local  process,  he  may  applj 
to  the  bankruptcy  court  for  such  appre- 
hensive [preventive?]  remedy  as  may 
avert  the  approaching  wrong.  So  he 
may,  I  apprehend,  Institute  actions  foe 
any  trespass  to  or  eloignment  of  the  es- 
tate, when  committed  before  the  assignee 
has  qualified.  If  the  estate  remains  In  his 
care,  and  he  may  do  so  whether  he  Is 
specially  designated  to  collect,  preserve. 
and  utilize  the  estate  or  not.  It  is  a 
power  incident  to  his  trust,  and  the  as- 
signee may  afterwards  come  In  and  be 
made  plaintiff,  for  the  rights  of  the  cred- 
itors. •  *  •  Before  the  appoint- 
ment of  the  assignee,  the  bankrupt  is  the 
custodian  of  the  estate  (unless  tbe  court 
orders  It  Into  other  hands)  and  his  fidu- 
ciary relation  to  the  general  creditors  re- 
quires affirmative  action  on  his  part  to 
gather  up.  guard,  and  preserve  the  es- 
tate until  It  is  conveyed  to  the  assignee. 
His  trust  resembles  the  office  of  a  tem- 
porary administrator,  under  the  laws  of 
Oils  state,  or  of  an  administrator  ad  col- 
ligendum, whose  duty  it  is  to  collect  and 
keep  the  estate  of  the  deceased  until 
an  administrator  is  appointed.'1  • 
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ment  against  the  property,*  or  to  restrain  a  sheriff  from  selling  under  a 
levy,8  or  he  may  redeem  land  from  a  tax  sale*  or  maintain  a  suit  for 
damages  occasioned  by  an  unlawful  judicial  sale  of  a  portion  of  the 
property,10  and  he  is  the  proper  person  to  be  notified  of  the  dishonor 
of  notes  or  bills  on  which  he  is  an  indorser,  and  is  competent  to  waive 
demand  and  notice."  Further,  if  the  bankrupt  dies  before  the  appoint- 
ment of  a  trustee,  the  trust  and  duty  of  holding  and  preserving  the 
property  devolve  upon  his  heirs."  But  under  no  circumstances  what- 
ever can  the  bankrupt,  after  the  filing  of  the  petition,  be  justified  in 
selling  any  portion  of  his  property,  even  for  the  purpose  of  raising 
money  to  pay  lawful  fees,  unless  by  leave  of  the  court.1*  If  the  prop- 
erty is  perishable,  or  must  be  sold  at  once  for  fear  of  deterioration, 
the  court  will  order  the  marshal  to  sell  it,  and  the  bankrupt  cannot  be- 
come the  purchaser." 

The  provision  of  the  statute  for  seizure  of  the  bankrupt's  property 
on  petition  and  warrant  applies  only  to  involuntary  cases.  The  theory 
of  the  law  apparently  is  that  the  voluntary  bankrupt,  filing  his  own  pe- 
tition and  thereby  manifesting  his  willingness  to  surrender  all  his  prop- 
erty for  distribution  to  creditors,  will  not  remove  or  waste  it  in  the 
mean  time.  But  he  places  it  under  the  control  of  the  court,  and  his  own 
subsequent  possession  is  merely  (as  already  stated)  that  of  a  trustee. 
Hence  if  circumstances  should  arise  making  it  necessary  or  proper  that 
the  court  should  take  actual  charge  of  the  property,  by  a  receiver  or  the 
marshal,  pending  the  appointment  of  a  trustee,  it  seems  that  ample 
power  exists  to  pursue  that  course.1*    When  property  of  the  bankrupt 

1 In  re  Bowie,  1  N.  B.  R.  628,  Fed.  own  use,  while  holding  his  property  sub- 

Caa.  No.  .1,728.  ject  generally  to  the  orders  of  the  court, 

■  Jones  v.  Leach,  1  N.  B.  R.  595,  Fed.  but  his  act  In  selling  It  not  being  Id  vlo- 

Cas.  No.  7,475.  la t ton  of  any  particular  order,     In  re 

»  Hampton  v.  Bouse,  22  Wall.  263,  22  Probst  205  Fed.  512,  123  C.  C.  A.  580. 

L.  Ed.  755.  SO  Am.  Bankr.  Rep.  800. 

>•  Johnson  v.  Collier,  222  U.  S.  538,  32  «  March  v.  Heaton,  1  Low.  278,  2  N. 

Sup.   Ct.   104,  56  L.  Ed.   306,  27   Am.  B.  R.  180,  Fed.  Cas.  No.  9,061. 

Bankr.  Rep.  454.  it  The  Ironsides,   4    Blss.    518.    Fed. 

ii    Ex  parte  Tremont  Nat   Bank,  2  Cas.  No.  7,069.    Where  a  bankrupt,  after 

Low.  409,  16  N.  B.  R.  397,  Fed.  Cas.  No.  the  Sling  of  the  petition,  absconded  from 

14,169.  the  Jurisdiction  and  was  arrested  In  a 

i*  Ferguson  v.  Dent,  24  Fed.  412.  distant    city,    and    there    subjected    to 

»»In  re  Pryor,  4  BIsb.  262,  Fed.  Cas.  search,  resulting  in  the  discovery  on  his 
No.  11,457;  In  re  Jessup,  19  Fed.  91.  person  of  a  large  sum  of  money  belong- 
See  Shlpman  v.  Daubert,  7  Mo.  App.  576.  ing  to  his  estate  in  bankruptcy,  which 
And  compare  In  re  Livlnprton  &  Turk,  was  claimed  by  his  receiver,  it  was  held 
205  Fed.  361,  30  Am.  Bankr.  Rep.  581.  that  the  court  was  not  required  to  order 
The  bankruptcy  court  has  no  jurisdiction  the  restoration  of  the  money  to  the  bank- 
to  punish  the  bankrupt  as  for  contempt,  nipt,  on  the  ground  that  the  search  had 
where,  subsequent  to  the  adjudication,  been  unlawful,  nince  It  would  then  have 
he  sold  and  disposed  of  certain  of  his  power  Immediately  to  order  him  to  sur- 
assets  and  converted  the  money  to  his  render  it  to  the  receiver.    In  re  A.  Musi- 
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was  under  attachment  at  the  time  of  the  filing  of  the  petition,  it  will 
ordinarily  remain  in  the  possession  of  the  officer  until  a  trustee  is  ap- 
pointed, although  the  lien  of  the  writ  was  dissolved  by  the  adjudication. 
But  "an  attaching  creditor  is  not  under  any  legal  compulsion  to  keep 
the  sheriff  or  other  officer  in  possession  after  the  dissolution  of  the  at- 
tachment by  the  adjudication  in  bankruptcy;  on  the  contrary,  unless 
the  court  has  appointed  a  receiver  or  directed  the  marshal  to  take  charge 
of  the  estate,  the  property  attached  should,  upon  the  dissolution  of  the 
attachment,  be  forthwith  restored  to  the  possession  of  the  bankrupt, 
to  be  held  by  him  in  trust  for  tire  benefit  of  his  creditors  until  the  qual- 
ification of  a  trustee."  M 

§  201.  Warrant  and  Seizure  Before  Adjudication. — The  provisions 
of  the  bankruptcy  act  relating  to  the  seizure  and  custody  of  property 
of  an  alleged  bankrupt,  after  the  filing  of  a  petition  but  before  any 
adjudication  thereon,  are  quoted  and  compared  in  the  margin.11    Under 


ca  Sc  Son,  205  Fed.  413,  30  Am.  Banter. 
Rep.  555. 

w  In  re  Allen,  96  Fed.  512,  8  Am. 
Bankr.  Rep.  88. 

ii  Bankruptcy  Act  16SS,  %  2,  el  3,  gives 
to  the  court  of  bankruptcy  power  to  "ap- 
point receivers  or  tbe  marshals,  upon  the 
application  of  parties  In  Interest.  In  case 
the  courts  shall  find  it  absolutely  neces- 
sary for  the  preservation  of  estates,  to 
take  charge  of  the  property  of  bankrupts, 
after  the  filing  of  the  petition  and  until 
it  is  dismissed  or  the  trustee  is  quali- 
fied." Section  3e  provides  that  "when- 
ever a  petition  is  filed  by  any  person  for 
the  purpose  of  having  another  adjudged 
a  bankrupt,  and  an  application  is  made 
to  take  charge  of  and  hold  the  property 
of  the  alleged  bankrupt,  or  any  part  of 
the  same,  prior  to  the  adjudication  and 
pending  a  bearing  on  tbe  petition,  the 
petitioner  or  applicant  shall  file  In  the 
same  court  a  bond  with  at  least  two  good 
and  sufficient  sureties,  *  *  *  condi- 
tioned for  tbe  payment,  In  case  such  pe- 
tition Is  dismissed,  to  the  respondent,  his 
or  her  personal  representatives,  all  costs, 
expenses,  and  damages  occasioned  by 
such  seizure,  taking,  and  detention  of  the 
property  of  the  alleged  bankrupt."  Al- 
though these  two  provisions  are  not  pre- 
cisely dovetailed.  It  is  the  evident  mean- 
ing of  Congress  that  they  should  be  un- 
derstood as  relating  to  the  same  subject. 
The  effect  of  reading  them  together  is 
that  the  power  of  the  court  to  appoint  a 


receiver  (or  the  marshal  as  receiver)  Is 
to  be  exercised  on  an  application  for 
that  purpose,  which  may  be  made  by  the 
creditor  who  files  the  petition  for  adjudi- 
cation or  by  any  other  creditor;  it  must 
be  made  to  appear  to  the  court  that  such 
action  Is  absolutely  necessary  for  the 
preservation  of  the  estate;  and  a  bond 
will  be  required,  conditioned  as  specified 
In  the  act  and  with  such  sureties  as 
the  act  designates.  But  the  sixty-ninth 
section  of  the  statute  provides  that  "a 
Judge  may,  upon  satisfactory  proof  by 
affidavit  that  a  bankrupt  against  whom 
an  involuntary  petition  has  been  filed 
and  Is  pending  has  committed  an  act  of 
bankruptcy,  or  has  neglected  or  Is  neg- 
lecting, or  Is  about  so  to  neglect  his 
property  that  it  bas  thereby  deteriorated 
or  is  thereby  deteriorating  or  is  about 
thereby  to  deteriorate  In  value,  Issue  a 
warrant  to  the  marshal  to  seize  and 
linld  it  subject  to  further  orders.  Before 
snch  warrant  Is  issued,  the  petitioners 
applying  therefor  shall  enter  Into  a  bond 
in  such  amount  as  tbe  Judge  shall  fix, 
with  such  sureties  as  be  shall  approve, 
conditioned  to  Indemnify  such  bankrupt 
for  such  damages  as  he  shall  sustain  In 
the  event  snch  seizure  shall  prove  to 
have  been  wrongfully  obtained.  Snch 
property  shall  be  released,  If  the  bank- 
rupt shall  give  a  bond  in  a  sum  which 
shall  be  fixed  by  tbe  Judge,  with  snch 
sureties  as  he  shall  approve,  conditioned 
to  turn  over  such  property,  or  pay  the 
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the  corresponding  provisions  in  the  act  of  1867  (which  were  much  less 
specific  and  detailed  than  those  of  the  present  act)  it  was  held  that  a 
provisional  warrant  might  issue  where  it  was  shown  that  the  debtor  had 
disposed  of  a  portion  of  his  assets  and  had  expressed  an  intention  of 
going  abroad.1*  The  proceedings  to  obtain  a  warrant  for  the  seizure 
of  the  debtor's  property,  and  in  execution  thereof,  are  separate  and  dis- 
tinct from  the  petition  for  adjudication  in  bankruptcy,  and  must  be 
prosecuted  by  separate  petition.  The  practice  of  uniting  these  two  mat- 
ters in  one  petition  has  met  with  the  condemnation  of  the  courts.1*  The 
application  for  a  warrant  is  to  be  supported  by  affidavits,  and  these 
must  set  forth  fully  and  specifically  all  the  essential  facts,  including  the 
insolvency  of  the  debtor  and  the  facts  constituting  the  alleged  act  of 
bankruptcy  or  neglect  of  his  property  by  the  debtor.*0  It  is  not  .a  suf- 
ficient compliance  with  the  statute  where  the  creditor's  application  is 
supported  merely  by  an  affidavit  of  the  bankrupt  that  he  waives  proof 
of  the  necessary  facts  and  consents  to  the  issuance  of  the  warrant."' 
On  the  other  hand,  where  the  affidavits  show  the  necessary  facts,  the 


value  thereof  In  money  to  the  trustee.  In 
the  event  he  Is  adjudged  a  bankrupt  pur- 
suant to  such  petition."  Since  all  parts 
of  a  statute  must  be  read  together,  and 
the  construction  must  be  such  as  to  give 
effect  to  every  part  and  every  word,  It 
possible,  It  will  be  necessary  to  under- 
stand that  two  separate  methods  of  seis- 
ing the  property  of  a  person  against 
whom  an  Involuntary  petition  la  pending, 
for  the  purpose  of  preserving  it  for  the 
creditors,  ore  provided.  The  one  Is  by 
the  appointment  of  a  receiver.  The  re- 
ceiver may  be  some  disinterested  person 
not  an  officer  of  the  court,  or  the  mar- 
shal may  be  appointed  to  act  as  such  re- 
ceiver. To  Justify  this,  It  must  be  Bhown 
to  the  satisfaction  of  the  court  that  such 
n  step  Is  "absolutely  necessary"  for  the 
preservation  of  the  estate.  The  bond 
must  conform  to  the  requirements  of  sec- 
tion 3.  The  bankrupt  cannot  regain  the 
possession  of  the  property.  But  if  the 
petition  Is  dismissed  or  withdrawn,  he 
may  recover  all  costs,  counsel  fees,  ex- 
penses, and  damages,  occasioned  by  the 
seizure  and  detention  of  his  property. 
The  other  method  le  by  the  issuance  of  a 
warrant  empowering  and  directing  the 
marshal  to  seize  the  property  and  hold  it 
subject  to  further  orders.  To  Justify 
this  course.  It  is  not  necessary  to  show 
the  "absolute  necessity"  for  seizing  the 
estate,  but  it  will  be  sufficient  to  make 


out  a  prima  facie  case  in  support  of  the 
petition  In  bankruptcy,  that  Is,  to  offer 
satisfactory  proof  by  affidavit  that  the 
respondent  has  committed  an  act  of 
bankruptcy,  or  the  creditor  may  secure 
the  issuance  of  the  warrant  by  showing 
that  the  conduct  of  the  alleged  bankrupt 
with  reference  to  his  property  Is,  or  has 
been,  or  will  be  so  neglectful  as  to  cause 
deterioration  In  value  of  the  property. 
The  bond  should  conform  to  the  re- 
quirements of  section  f!9.  If  it  should 
prove  that  the  seizure  was  "wrong- 
fully obtained,"  the  bankrupt  may  re- 
cover on  the  bond.  The  dismissal  of 
the  petition  would  probably  make  the 
seizure  wrongful,  and  so,  perhaps, 
would  prove  that  the  bankrupt  had  not 
been  neglectful  of  his  property.  In  this 
case  the  recovery  is  limited  to  "such 
damages  as  he  shall  sustain."  The  bank- 
nipt  may  obtain  the  release  of  his  prop- 
erty by  giving  a  forthcoming  bond. 

"See  Rev.  Stat.  U.  S.  ;  5024:  In  re 
Hale.  18  N.  B.  It.  33B.  Fed.  Cos.  No. 
B.ftll ;  In  re  Clark.  17  N.  B.  B.  5B4,  Fed. 
Has.  No.  2.811. 

i»  In  re  Kelly,  01  Fed.  504,  1  Am. 
Bankr.  Rep.  306. 

=°In  re  Kelly,  91  Fed.  504,  i  Am. 
Bankr.  Rep.  306. 

=  i  In  re  Sarsar,  120  Fed.  40,  9  Am. 
Bankr.  Rep.  57(1. 
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warrant  will  not  be  vacated  where  such  facts  are  not  disproved,  and  it 
appears  that  the  purpose  of  the  bankrupt  in  moving  to  vacate  the  war- 
rant is  merely  to  deprive  the  marshal  of  his  fees."  The  application 
for  the  warrant  will  regularly  be  made  to  the  judge,  but  it  is  provided 
that  a  referee  in  bankruptcy  may  "exercise  the  powers  of  the  judge  for 
the  taking  possession  and  releasing  of  the  property  of  the  bankrupt, 
in  the  event  of  the  issuance  by  the  clerk  of  a  certificate  showing  the 
absence  of  a  judge  from  the  judicial  district,  or  the  division  of  the 
district,  or  his  sickness  or  inability  to  act."  u  This  will  most  probably 
include  authority  on  the  part  of  the  referee,  in  the  circumstances  named, 
to  fix  the  amount  of  the  bond  to  be  given  by  the  petitioners  and  to 
approve  the  sureties  thereon.  The  forms  for  the  warrant,  the  marshal's 
return  thereto,  the  bond  of  the  petitioning  creditors,  and  a  bond  of 
indemnity  to  the  marshal,  have  been  officially  prescribed.*4  There  is 
no  official  precedent  for  the  forthcoming  bond  to  be  given  by  the  al- 
leged bankrupt,  to  obtain  the  release  of  his  property,  but  it  may  be  in 
the  form  usually  followed  in  cases  of  attachment  and  the  like.  Upon 
breach  of  the  condition  of  such  a  forthcoming  bond,  the  court  of  bank- 
ruptcy has  jurisdiction  to  proceed  against  the  sureties  on  a  summary 
petition.*8  If,  however,  the  marshal,  acting  merely  as  the  messenger 
of  the  court,  has  taken  possession  of  the  bankrupt's  property,  but  with- 
out any  order  of  court  to  that  effect,  his  possession  is  not  that  of  the 
court  of  bankruptcy.*8  Property  in  the  custody  of  the  marshal,  under 
a  warrant  in  bankruptcy,  may  be  insured  under  the  direction  of  the 
judge  or  referee." 

§  202.  Seizure  of  Property  in  Hands  of  Third  Person, — Under  a 
warrant  such  as  is  described  in  the  preceding  section,  the  marshal  will 
be  justified  in  taking  possession  not  only  of  such  property  of  the  bank- 
rupt as  may  remain  in  the  latter's  own  hands,  but  also  of  all  property 
actually  belonging  to  the  bankrupt  which  may  be  found  in  the  posses- 
sion of  third  persons  holding  it  as  the  bankrupt's  agents,  custodians,  or 
bailees.*8    But  a  more  difficult  question  arises  when  the  officer  is  asked 

ai  In  re  Clark,  17  N.  B.  R.  554,  Fed.  Doyle.  102  V.  S.  686.  26  L.  Ed.  277:  In 

Cas.  No.  2.811.  re  White,  205  Fed.  393,  29  Am.  Bankr. 

"Bankruptcy  Act  1898,  |38,cl.  3.  Rep.  rifiS;    In  re  Franklin  Stilt  &  Skirt 

**  Official  Forma  Nos.  8,  9.  10.  Co.,  107  Fed.  591,  28  Am.  Bankr.  Rep. 

«  In  re  Mayo,  4  Hughes,  384,  Fed.  Cas.  278.    a  marshal  appointed  to  take  charge 

No.  9.353a.  of  the  .property  of  an  alleged  bankrupt 

"  The  Ironsides,  4  Biss.  518,  Fed.  Cas.  has  the  right  to  seize  property  in  the 

No.  7,069.  possession  of  a  third  person,  even  though 

■     "  in  re  Carow,  4  N.  B,  It.  543,  Fed..  the   lntter   claims   it   adversely,    where 

Cas.  No.  2,426.  there  Is  reason  to  believe  that  It  actually 

*»  Felhelman  v.  Packard,  109  U.  S.  421,  helongs  to  the  bankrupt's  estate;    and 

3  Sup.  Ct.  28!),  27  I*  Ed.  981 ;  Sharpe  v.  the  bankruptcy  court  has  jurisdiction  to 
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to  seize  property  in  the  hands  of  a  third  person  who  claims  title  thereto 
in  his  own  right,  under  a  transfer  or  conveyance  from  the  bankrupt 
made  before  the  commencement  of  the  proceedings,  but  which  is  al- 
leged by  creditors  to  have  been  void  because  fraudulent  at  common  law 
or  preferential,  or  in  pursuance  of  a  general  assignment  for  the  benefit 
of  creditors,  or  otherwise  in  a  contravention  of  the  bankruptcy  act.  A 
number  of  well-considered  cases,  both  under  the  act  of  1867  and  the 
present  statute,  hold  that  the  marshal  acts  at  his  own  risk  in  taking  pos- 
session of  property  thus  claimed,  and  that  the  claimant  cannot  be  de- 
prived of  the  possession  of  the  property  on  the  ex  parte  application  of 
the  creditors,  nor  compelled  to  litigate  his  claims  in  summary  proceed- 
ings in  the  bankruptcy  court  on  the  return  of  the  warrant."  But  the 
Supreme  Court  of  the  United  States  has  unequivocally  declared  that 
property  of  a  bankrupt  in  the  hands  of  third  persons  is  included  within 
the  provisions  of  the  statute,  so  that  it  may  be  seized  by  the  marshal, 
'  where  the  possessor's  title  rests  upon  a  foundation  which  is  void  or 
voidable  under  the  bankruptcy  act,  the  case  before  the  court  being  that 
of  a  purchaser  from  an  assignee  under  a  general  assignment  for  credi- 
tors, which  assignment  was  itself  an  act  of  bankruptcy,  and  the  sale 
having  been  made  before  the  appointment  of  a  trustee  in  bankruptcy, 
but  after  and  with  notice  of  the  filing  of  the  petition  in  bankruptcy.3" 
This  decision  not  only  agrees  with  rulings  made  under  the  former  stat- 
ute, but  has  been  followed  in  later  cases,  and  is  understood  as  justifying 
the  seizure  of  property  in  the  hands  of  third  persons,  not  only  where 
the  possessor  claims  under  an  assignment  for  creditors,  but  also  where 
the  transfer  to  him  was  fraudulent  or  preferential.*1    At  any  rate,  it 

determine  the  title  thereto,  and  if  the  longing  to  the  bankrupt  la  proper  only  as 

adverse  claimant  flies  a  petition  for  its  specific  property  or  to  obtain  known  as- 

recovery  in   the   bankruptcy   court,   he  sets  of  the  bankrupt.     In  re  Iron  Clad 

thereby  assents  to   the  Jurisdiction  of  Mfg.  Co.,  193  Fed.  781. 

that  court  summarily  to  determine  his  '■"  In  re  Harthlll,  4  Ben.  448, 1N.B.E 

rights.    Further,  the  fact  that  property  302,  Fed.  Cas.  No.  6.101 ;   In  re  Holland, 

was  unlawfully  taken  from  one  In  pos-  Fed.  Cas.  No.  6.605;    In  re  Manahan, 

session  of  it  by  state  officers,  by  an  un-  Fed.  Cas.  No.  9,00;? ;  In  re  Rock  wood,  91 

reasonable  or  unlawful  search  and  selz-  Fed.  3G3,  1  Am.  Bankr.  Rep.  272;   In  re 

ure,  affords  no  reason  why  It  may  not  be  Kelly,  91  Fed.  504,  1  Am.  Bankr.  Bep. 

lawfully  seized  while  in  the  possession  of  306;    Beach  v.  Macon  Grocery  Co.,  116 

such  authorities  by  the  marshal  acting  Fed.  143,  53  C.  C.  A.  463.  8  Am.  Bankr. 

as  receiver  in  bankruptcy.     Le  Master  Bep.  701 ;    In  re  Kollu,  134  Fed.  557,  07 

v.  Spencer  (O.  0.  A.)  203  Fed.  210,  29  Am.  C.  C.  A.  481,  13  Am.  Bankr.  Bep.  531 ;   In 

Bankr.    Rep.   264.     But   on   motion   in  re  Andre,  135  Fed.  736,  68  C.  C.  A.  374, 13 

bankruptcy  to  require  third  parties  to  Am.  Bankr.  Rep.  132.     And.  see  In  re 

turn  over  property,  alleged  to  belong  to  Gibson,  22  OkL  807,  98  Pac.  923. 

the  bankrupt,  to  the  receiver,   specific  *°  Bryan  v.  Bernhelmer,  181  C.  S.  188, 

proof  must  be  made  as  to  the  Identity  or  21  Sup.  Ct.  557,  45  L.  Ed.  814,  5  Am. 

value  of  the  property ;  and  a  search  of  a  Bankr.  Rep.  623. 

third  person's  premises  for  property  be-  al  Sbarpe  v.  Doyle,  102  T.'.  S.  680,  26  L. 
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seems  clear  that  a  third  person  in  the  possession  of  property  may  be 
summarily  ordered  to  surrender  it,  where  the  validity  of  the  title  which 
he  sets  up  in  himself  depends  on  a  question  of  law  rather  than  one  of 
fact.*1  It  is  perhaps  more  doubtful  whether  the  jurisdiction  of  a  court 
of  bankruptcy  to  authorize  the  seizure  of  property  under  a  warrant  of 
this  kind  can  be  extended  to  property  which  is  in  the  possession  of  an 
officer  of  a  state  court,  such  as  a  sheriff  or  constable,  under  a  writ  of 
execution  or  replevin.**  But  in  one  case,  where  a  justice  of  the  peace 
refused  to  regard  an  adjudication  in  bankruptcy,  but  proceeded  to  ren- 
der judgment  and  order  the  sale  of  attached  property  which,  by  virtue 
of  such  adjudication  had  passed  into  the  jurisdiction  of  the  court  of 
bankruptcy,  the  latter  court  was  held  justified  in  directing  the  seizure 
of  the  property  by  the  marshal.84  But  if  the  property  is  in  the  hands 
of  a  receiver  appointed  by  a  state  court,  it  cannot  be  seized  on  the  war- 
rant, as  the  possession  of  the  receiver  is  that  of  the  court  which  appoint- 
ed him.M  If  property  which  really  belongs  to  a  third  person  is  erro- 
neously seized,  the  court  of  bankruptcy  may  order  it  to  be  returned  to 
him.  ■  But  this  course  should  not  be  taken  where  his  right  to  it  is  in 
good  faith  denied  by  creditors  of  the  bankrupt ;  in  that  case  the  claim- 
ant will  be  required  to  assert  his  rights  in  a  plenary  action.**  And  in 
any  case  the  restoration  of  the  property  to  the  claimant  may  be  condi- 
tioned upon  his  compliance  with  proper  terms  imposed  by  the  court  of 
bankruptcy,  when  the  circumstances  justify  it.  Thus,  where  the  prop- 
erty seized  was  in  the  possession  of  an  assignee  for  the  benefit  of  credi- 
tors (the  assignment  being  rendered  nugatory  by  the  subsequent  insti- 
tution of  the  bankruptcy  proceedings),  it  was  said  that  it  should  be  re- 
stored to  him  only  on  condition  of  his  releasing  the  marshal  from  all 
damages,  and  his  agreeing  not  to  dispose  of  the  property  without  the 
approval  of  the  bankruptcy  court.*7 

Ed.  277;    Feibelman  v.  Packard,  109  U.  "  In  re  Hymes  Buggy  &  Implement 

S.  421,  3  Sup.  Ct  289,  27  L.  Ed.  984 ;  In  Co.,  130  Fed.  977,  12  Am.  Bankr.  Rep. 

re  Rochford,  124  Fed.  182,  69  O.  C.  A.  477;  In  re  L.  Popkln  &  Co.  (D.  C.)  240 

388, 10  Am.  Bankr.  Rep.  608 ;  MeNuUy  v.  Fed.  848,  38  Am.  Bankr.  Rep.  20;    An- 

Feingold,  129  Fed.  1001,  12  Am.  Bankr.  sonla  Brass  ft  Copper  Co.  v.  Babbitt,  S 

;  In  re  Moody.  131  Fed.  526,  12  Hon  (N.  T.)  1B7.    See  supra,  f  2a 


«In  re  Tune,  115  Fed.  906,  t 
Bankr.  Rep.  285. 


Am.  Bankr.  Rep.  718;   In  re  Knopf,  144 
Fed.  245  16  Am.  Bankr.  Rep.  432 ; 
Smith,  1  Nat.  Bankr.  News,  SI; 
Muller,  Deady,  513,  3  N.  B.  R.  329,  Fed.  "  Carllng  v.  Seymour  Lumber  Co.,  113 

Cas.  No.  9,912 ;   In  re  Brigga,  3  N.  B.  R.      Fed.  483,  51  0.  C.  A.  1, 8  Am.  Bankr.  Rep. 
,  Fed.  Cos.  No.  1,869 ;    Stevenson  v.      29.    And  see  supra,  f  27. 


"In  r 


McLaren,  23  Minn.  Ill,  14  N.  B.  R,  4 
In  re  Miller,  6  Blss.  30,  Fed.  Cas.  No. 
9,551. 

»■  In  re  Micaaelia  &  LIndeman,  196  «  In  re  Maneban,  19  N.  B.  R.  66,  Fed. 

Fed.  718.  Cas.  No.  9,003. 
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§  203.  Remedies  Against  Marshal  Seizing  Property  of  Stranger. — 
Where  the  marshal,  in  the  execution  of  a  warrant  of  seizure  in  bank- 
ruptcy, has  taken  possession  of  property  which  did  not  belong  to  the 
bankrupt,  but  was  owned  by  a  third  person,  the  most  simple  and  direct 
remedy  of  the  latter  is  to  file  a  petition  in  the  court  of  bankruptcy,  set- 
ting up  his  title  to  the  property  in  question,  and  praying  for  an  order  * 
that  it  may  be  restored  to  him.  On  such  intervention,  the  bankruptcy 
court  has  authority  to  grant  him  full  protection  and  justice,  and  will 
order  the  immediate  return  to  him  of  the  property  seized,  or  its  pro- 
ceeds if  it  has  already  been  sold.**  It  has  also  been  held  that  the  claim- 
ant may  be  allowed  costs,  counsel  fees,  and  damages  occasioned  by  the 
seizure  and  detention  of  the  property,  to  be  paid  by  the  creditors  at 
whose  instance  his  property  was  taken."  But  the  owner  of  the  prop- 
erty has  a  right  to  trial  by  jury  in  the  federal  court,  if  he  chooses  to 
claim  it,  and  he  cannot  be  compelled  to  submit  his  claims  to  adjudica- 
tion in  a  summary  proceeding,  on  petition,  rule  to  show  cause,  and  ref- 
erence of  the  case  to  a  referee  in  bankruptcy.  He  may  maintain  a  ple- 
nary action  against  the  marshal  in  the  bankruptcy  court  (or  against  the 
trustee,  if  a  trustee  has  been  appointed  and  has  taken  charge  of  the 
property)  if  he  prefers  to  adopt  that  course."  If,  on  the  other  hand,  he 
chooses  to  abandon  the  property  and  pursue  his  remedies  against  the 
marshal,  he  may  maintain  an  action  for  damages  against  that  officer,  in 
the  nature  either  of  trespass  or  trover,  in  a  state  court.  This  involves  no 
interference  with  the  exclusive  jurisdiction  of  the  court  of  bankruptcy, 
and  that  court  will  not  enjoin  the  proceedings  at  the  instance  of  the 
trustee  in  bankruptcy,  claiming  the  property.*1  If  the  petitioning  cred- 
itors in  the  bankruptcy  proceedings  have  given  the  marshal  a  bond  of 
indemnity,  they  will  of  course  be  bound  to  defend  such  suit  against  him 

'« In  re  Harthill,  4  Ben.  448,  4  N.  B.  In  re  Bender,  106  Fed.  873,  5  Am.  Bankr. 

R.  382.  Fed.  Cas.  No.  6.191 ;  In  re  David-  Rep.  632. 

son,  2  Ben.  506,  2  N.  B.  R.  114,  Fed.  Cas.  <»  In  re  Abraham,  03  Fed.'767,  35  C. 

No.  3,098;   Krlppendorf  y.  Hyde,  110  U,  C.  A.  592,  2  Am.  Bankr.  Rep.  266. 
8.  276,  4  Sup.  Ct.  27,  28  L.  Ed.  145;  Lam-  *•  In  re  Russell  (C.  C.  A.)  101  Fed.  248, 

mon  v.  Feusier,  111  U.  S.  17,  4  Sap.  Ct.  3  Am.  Bankr.  Rep.  65S. 
286,  28  L.  Ed.  337;    Gumbel  v.  Pitkin,  "Buck  v.  Colbatb,  3  Wall.  334,  18  L. 

124  U.  S.  131,  8  Sop.  Ct.  379,  31  L.  Ed.  Ed.  257;    In  re  Russeli  (C.  C.  A.)  101 

374.    "It  la  a  matter  of  everyday  prac-  Fed.  248,  3  Am.  Bankr.  Rep.  058;  Marsh 

tlce,  where  the  marshal  Is  called  upon  to  v.  Armstrong,  20  Minn.  81  (Gil.  66),  18 

seize  the  assets  of  a  bankrupt,  that  he  In  Am£Rep.  355,  11  N.  B.  R.  125;    In  re 

this  way  becomes  possessed  of  articles  Davidson,  2  Ben.  506,  2  N.  B.  R.  114, 

of  property  which  do  not  In  fact  belong  Fed.  Cas.  No.  3,598;  In  re  Marks,  2  N.  B. 

(o  the  bankrupt,  and  the  uniform  prac-  R.  575,  Fed.  Cas.  No.  9,095.    See  Leroux 

tlce  in  these  cases  Is  for  the  owner  of  v.  Hudson,  109  U.  S.  468,  3  Sup.  Ct.  309, 

the  property  to  apply  to  the  bankruptcy  27   L.   Ed.   1000.     Compare  Hudson  v. 

court  for  Its  possession,  and  orders  are  Schwab.  18  N.  B.  R.  480,  Fed.  Oaa.  No. 

made  causing  the  same  to  be  delivered."  6,830. 
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in  the  state  court."  The  fact  that  the  claimant  may  have  applied  to  the 
bankruptcy  court  to  stop  proceedings  for  the  sale  of  the  property  until 
he  could  establish  his  title  will  not  make  him  a  party  to  the  bankruptcy 
proceedings,  nor  will  the  decision  on  such  application  make  his  title  res 
judicata  in  his  action  against  the  marshal  for  trespass."  But  if  the 
marshal  justifies  under  his  warrant,  and  the  state  courts  hold  that  he 
had  no  authority  under  the  laws  of  the  United  States  to  levy  on  the 
property  in  controversy,  the  decision  is  one  which  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States." 

But  while  a  state  court  may  have  jurisdiction  of  an  action  in  per- 
sonam against  the  marshal,  this  is  not  true  of  any  proceeding  which 
seeks  to  recover  the  property  itself.  The  res  being  within  the  exclusive 
custody  and  possession  of  the  court  of  bankruptcy  through  its  officer, 
no  other  court  can  be  permitted  to  interfere  with  that  possession.  Con- 
sequently, if  the  claimant  desires  to  regain  the  property  itself,  there  is 
but  one  court  which  can  grant  him  that  relief,  namely,  the  court  under 
whose  process  it  was  seized.  He  cannot  maintain  an  action  of  replevin 
in  any  state  court  against  the  marshal  or  the  trustee  in  bankruptcy  for 
the  restoration  of  the  property.  If  such  action  is  begun,  its  prosecution 
will  be  enjoined  by  the  court  of  bankruptcy."  Further,  if  a  United 
States  marshal,  under  process  from  the  federal  court,  seizes  property 
which  does  not  belong  to  the  defendant  in  the  writ,  but  to  a  third  per- 
son, the  latter  cannot  have  a  writ  of  injunction  from  a  state  court  for- 
bidding the  marshal  to  sell  the  property.  It  is  for  the  federal  court  to 
give  him  relief  in  that  behalf." 

§  204.  Restraining  Waste  or  Disposition  of  Property  by  Bankrupt. 
— Upon  the  making  of  an  adjudication  in  voluntary  bankruptcy,  or  upon 
the  commencement  of  involuntary  proceedings  against  a  debtor;  all 
his  property  comes  within  the  jurisdiction  of  the  court  of  bankruptcy 
for  the  purpose  of  the  proceeding,  and  if  the  circumstances  are  such 
as  to  render  it  necessary,  for  the  preservation  of  the  estate,  that  the 
bankrupt  himself  or  any  third  persons  should  be  restrained  from  wast- 

. "  In  re  Marks.  2  N.  B.  R.  575,  Fed.  ell  v.  Herman,  111  Tj.  S.  176,  4  Sun.  Ct. 

ens.  No.  9.085.  308,  28  L,  Ed.  390:   Petterson  v.  Mater, 

"Marsh  v.  Armstrong  20  Hlu.  81  29/fL«1j1  Summers  v.  White,  71  Fed. 

{Gil-  66),  18  Am.  Rep.  355.  11  N.  B.  R.  «*•  «  c-  ?■  *-  631 ;   Hannebutt  ».  Cun- 

^25  ntnpham,  3  111.   App.   353;    Fensler  v. 

Lammon,  6  Nev.  200;    Lewis  v.  Buck,  7 

««  Sharp*  v.  Doyle,  102  TJ.  s.  686,  26  L.  Mlnn_  104  (Gii_  n)  ^  Ala  Dec.  73.  Mun. 

EA-  277-  son  v.  Harronn,  34  111.  422,  85  Am.  Dec. 

«  In  re  Russell  (C.  C.  A.)  101  Fed.  248,  816. 

3   Am.    Bankr.   Rep.   658;    Freeman   v.  «  Brooks  v.  Montgomery,  23  l-a.  Aim. 

Howe,  24  How.  450,  16  I,.  Ed   749;   Cot-  456. 
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ing,  selling,  or  otherwise  disposing  of  the  property,  an  injunction  may 
issue  for  that  purpose,  to  be  in  force  until  a  trustee  is  elected  and  quali- 
fied.*7 Thus,  the  alleged  bankrupt  may  be  enjoined  from  collecting  ac- 
counts due  him,  from  squandering  his  assets,  or  from  making  transfers 
or  gifts  or  mortgages  of  his  property."  He  will  not  be  permitted  to 
convey  away  his  property  after  the  filing  of  the  petition  in  bankruptcy,*' 
and  if  he,  thereafter,  delivers  property  in  his  possession  to  a  third  per- 
son on  the  pretense  that  the  latter  is  the  owner  of  the  property  and 
the  bankrupt  only  a  bailee,  it  is  a  contempt  of  the  court  of  bankruptcy 
and  may  be  dealt  with  as  such.6*  Further,  a  creditor  of  a  bankrupt 
who  receives  a  payment  in  money  from  him  after  the  institution  of  the 
proceedings  violates  the  spirit  and  purpose  of  the  bankruptcy  law,  and 
if  he  does  this  knowingly  and  fraudulently,  he  may  be  proceeded  against 
criminally  and  punished  on  conviction,  under  the  twenty-ninth  section 
of  the  act."  It  may  even  be  proper  to  enjoin  the  bankrupt  from  dis- 
posing of  his  exempt  property,  as  where  a  plaintiff  claims  such  property 
by  virtue  of  a  waiver  of  exemptions.0*  And  where  a  petition  in  bank- 
ruptcy is  filed  against  a  corporation,  its  offcers  may  be  enjoined  from 
withdrawing  its  funds  from  the  bank  where  they  are  on  deposit." 

§  205.  Restraining  Interference  with  Property  by  Third  Persons. — 
The  filing  of  a  bankruptcy  petition  is  supposed  to  give  notice  to  all  the 
world  of  the  pendency  of  the  proceedings,  and  operates  as  an  attach- 
ment of  the  bankrupt's  property  and  as  an  injunction  restraining  all 
persons  from  intermeddling  with  it.H  But  besides  this  implied  injunc- 
tion, it  is  within  the  authority  of  the  court  of  bankruptcy  to  issue  its 
actual  injunction,  for  the  purpose  of  preserving  the  estate  intact  until 
a  trustee  can  be  appointed  to  take  charge  of  it  forbidding  any  third  per- 
il Hampton  v  House,  22  Wall.  263,  22  »»h  re  Potteiger,  181  Fed.  640,  24 
L.  Ed.  755 ;  In  re  Ulrica,  6  Ben.  483,  8  Am.  Bankr.  Rep.  648. 
N.  B.  JR.  15,  Fed.  Can.  No.  14,328;  Hyde  „  Knflpp  &  Spencer  Co.  v.  Drew,  160 
v.  Bancroft,  8  N.  B.  R.  24,  Fed.  Caa,  Fed  413  87  c  c  A  8e5  20  Am_  Bankr 
No.  6,966;    Ex  parte  Harris,  Fed.  Caa.      R       555 

No.  6,110;    In  re  Muller,  Deafly,  513,  3  '  ,        ,  .  „  ._    _      „    _ 

N.  B.  R.  329,  Fed.  Caa.  No.  9.912;  John-  _  "  *W  v"  Johnson-  142  Ga"  ^  ** 
sou  v.  Price,  13  N.  B.  R.  523,  Fed.  Caa.      S'  B'  B4d- 

No.  7,407;   In  re  Camp,  1  N.  B.  R.  242,  "  In  re  McGinley.  219  Fed.  159,  135 

Fed.  Cas.  No.  2546;  In  re  Heleker  Bros.      C.  C.  A.  57,  33  Am.  Bankr.  Rep.  012. 
Mercantile  Co.  <D.  C.)  216  Fed.  963,  33  B4  Mueller  v.  Nugent,  184  U.  S.  1,  22 

Am,  Bankr.  Rep.  503,  Sup.  Ct.  269,  46  L.  Ed.  405,  7  Am.  Bankr. 

«sin  re  Calendar,  5  lUw  Rep.  129.  Rep.  224;  In  re  Krinaky,  112  Fed.  972,  7 
Fed.  Cas.  No.  2,308;  In  re  Irving,  8  Am.  Bankr.  Rep.  535;  In  re  Breslauer 
Ben.  463,  14  N.  B.  R.  289,  Fed.  Cae.  No.  121  Fed.  910,  10  Am.  Bankr.  Rep.  33;  in 
7,073.  re  Mertens,  131  Fed.  507,  12  Am.  Bankr. 

«  Musehel  v.  Austern,  43  Misc.  Rep.  Rep.  698 ;  In  re  Reynolds,  127  Fed.  760, 
852,  87  N.  T.  Snpp.  235.  11  Am.  Bankr.  Rep.  758. 
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son  whomsoever  from  interfering  with  the  property,  taking  possession 
of  any  portion  of  it,  selling  it,  or  otherwise  disturbing  the  status  quo.™ 
Removal  or  concealment  by  third  persons  of  property,  in  contemplation 
of  the  appointment  of  a  receiver  or  trustee  in  bankruptcy,  after  the 
filing  of  the  petition,  is  in  fact  a  contempt  of  the  court;  and  any  third 
person  who  has  interfered  with  personalty  which  was  in  the  bankrupt's 
possession  when  the  petition  in  bankruptcy  was  filed,  has  the  burden 
of  showing  the  right  under  which  he  removed  the  properly,  and  on 
his  failure  to  make  such  showing,  he  is  properly  directed  to  surrender 
to  the  trustee  possession  of  everything  shown  to  have  been  in  the  bank- 
rupt's possession.6' 

Thus,  where  the  debtor  had  made  an  assignment  for  the  benefit  of 
his  creditors  (which  is  alleged  as  the  act  of  bankruptcy  upon  which  the 
petition  is  founded),  and  the  assignee  is  in  possession  of  the  estate  and 
is  about  to  make  sale  thereof,  the  court  of  bankruptcy  has  jurisdiction 
to  enjoin  such  assignee  from  proceeding  further  with  the  administra- 
tion of  the  estate."  Again,  pending  the  adjudication  on  an  involuntary 
petition,  the  court  of  bankruptcy  may  enjoin  any  person  from  convey- 
ing away,  disposing  of,  or  interfering  with  any  property  once  owned 
by  the  debtor  and  claimed  to  have  been  fraudulently  transferred  by  him 
and  concealed,  upon  prima  facie  proof  of  the  fraud.58  Moreover  the 
authority  of  the  court  of  bankruptcy  to  preserve  the  property  intact 
until  the  proper  person  can  be  vested  with  its  possession  and  control 
extends  to  cases  where  any  portion  of  the  bankrupt's  estate  is  in  the 
custody  of  an  officer  of  a  state  court,  who  has  levied  a  writ  thereon. 
The  sale  or  other  disposition  of  such  property,  under  the  officer's  au- 
thority may  be  stayed  until  a  trustee  in  bankruptcy  can  intervene  for 
the  protection  of  the  rights  of  the  general  creditors,  or  make  out  a 
case  against  the  validity  of  the  levy.™     But  these  preliminary  injunc- 

">  In  re  Lliieberry,  183  Fed.  S3S,  25  "  In  re  Iron  Clad  Mfg.  Co.,  193  Fed. 

Am.  Bankr.  Rep.  104;   In  re  Berkowltz,  781. 

173  Fed.  1013.  22  Am.  Bankr.  Rep.  233;  "in  re  GnrwflUg,  92  Fed.  337,  34  C. 

Bench  v.  Macon  Grocery  Co.,  116  Fed.  C.  A.  377. 1  Am.  Bankr.  Rep.  388;   Rum- 

143,  S3  C.  C.  A.  463,  8  Am.  Bankr.  Rep.  sey  ft  Stkemler  Co.  v.  Novelty  &  Machine 

751 ;    In  re  Smith.  113  Fed.  993.  8  Am.  Mfg.  Co.,  99  Fed.  699,  3  Am.  Bankr.  Rep. 

Bankr.  Rep.  55;  In  re  Moses,  6KB.R,  704;   Davis  v.  Bohle,  92  Fed.  325.  34  O. 

181,  Fed.  Cas.  No.  9.SC0:    In  re  Dlrlch,  C.  A.  372,  1  Am.  Bankr.  Rep.  412;    In  re 

6  Ben.  4S3.  8  N.  B.  R.  15,  Fed.  Cos.  No.  Slevers,  »1  Fed.  366,  1  Am.  Bankr.  Rep. 

14,328;    Hyde  t.  Bancroft,  8  N.  B.  R.  117. 

24,  Fed.  Can.  No.  6,968;    In  re  Muller,  »«  In  re  Abbott,  1  Hash.  250,  Fed.  Gas. 

Dendy,  513,  3  N.  B.  R.  329,  Fed.  Cas.  No.  No.  10;    In  re  Holland,  12  N.  B.  R.  403. 

9.912;    Johnson  v.  Price,  13  N.  B.   R.  Fed.  Cas.  No.  6.605;    In  re  Fendley,  10 

523.  Fed.  Cas.  No.  7,407;    In  re  Schow  N.  B.  R.  250,  Fed.  Cas.  No.  4,728. 

(D.  C.)  213  Fed.  514;   Floyd  v.  Johnson,  "Chapman  v.  Brewer,  114  D.  S.  168. 

142  fia.  833,  83  R.  E.  943.  5  Sup.   Ct.   799.  29  L.   Ed.  88;    In  re 
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tioos  arc  only  intended  to  hold  the  estate  together  until  some  person, 
whether  a  receiver  or  trustee,  can  be  appointed  to  take  charge  of  it. 
They  are  not  meant,  and  cannot  be  used,  as  a  means  of  settling  adverse 
claims  or  avoiding  preferences  or  fraudulent  conveyances.  Thus,  after 
a  receiver  is  appointed,  if  he  finds  goods  in  the  possession  of  a  third 
person,  which  creditors  claim  as  a  part  of  the  bankrupt's  estate,  but 
which  the  holder  claims  as  his  own,  under  a  title  set  up  in  good  faith 
and  supported  by  a  prima  facie  case,  the  receiver  cannot  have  him 
enjoined  from  selling  or  removing  the  property ;  he  must  proceed  by  a 
plenary  action.60 

In  order  to  justify  the  issuance  of  an  injunction,  it  must  appear  that 
a  proceeding  in  bankruptcy  has  been  commenced  by  the  filing  of  a 
petition  and  is  pending."  Attempts  have  sometimes  been  made  to  se- 
cure process  from  either  a  state  court  or  a  federal  court  to  impound  the 
assets  of  an  insolvent  debtor  and  hold  them  until  bankruptcy  proceed- 
ings against  him  can  be  instituted.  But  if  power  to  take  this  course 
exists,  it  can  only  be  exercised  in  a  very  strong  case  and  where  there 
is  absolutely  no  other  remedy.81  '  It  has  also  been  held  that  a  court  of 
bankruptcy  has  no  power  to  enjoin  third  persons  from  interfering  with 
property  within  its  territorial  jurisdiction  but  claimed  as  assets  of  an 
estate  in  bankruptcy  which  is  being  administered  in  the  federal  court 
in  another  district;"  and  conversely,  that  such  an  injunction  cannot  be 
made  to  apply  to  persons  who  are  outside  of  the  jurisdiction  of  the  court 
and  who  do  not  come  within  the  district  to  participate  in  the  adminis- 
tration of  the  estate.*4  But  both  these  positions  must  be  regarded  as 
at  least  doubtful  since  the  amendment  of  1910,  conferring  ancillary  ju- 
risdiction on  courts  of  bankruptcy. 

The  application  for  an  injunction,  in  cases  of  this  kind,  will  ordina- 
rily be  made  by  the  creditors  who  have  filed  the  petition  in  bankruptcy. 
But  any  party  in  interest  may  invoke  the  interposition  of  the  court  of 
bankruptcy,  including  creditors  other  than  the  petitioners,*5  or  their 
attorney  acting  in  their  behalf,**  or  the  bankrupt  himself.*7     But  this 

Rehloerb,  97  Fed.  826.  3  Am.  Bankr.  Rep.  "In  re  Derapstpr.  172  Fed.  858,  22 

224 ;   In  re  Liitfy,  156  Fed.  873,  10  Am.  Am.  Bankr.  Rep.  751. 

Bankr.  Rep.  614.  But  see  In  re  Ogles,  93  "In  re  Isaac  Harris  Co.,  178   Fed. 

Fed.  426,  1  Am.  Bankr.  Rep.  671.  735.  23  Am.  Bankr.  Rep.'  237. 

••In  re  Olenn,  185  Fed.  554,  25  Am.  so  Depmill  v.  Espitalller,  3  Cal.  App. 

Bankr.  Rep.  806.    And  see  In  re  Ward,  239,  84  Pac.  999. 

104  Fed.  985.  5  Am.  Bankr.  Rep.  215.  ••  In  re  Goldberg,  117  Fed.  692,  9  Am. 

•  i  In    re"  Goldberg,    117   Fed.   692,   9  Bankr.  Rep.  156. 

Am.  Bankr.  Rep.  156.  "  In  re  Wallace,  Dead;,  433,  2  N.  B. 

"Vletor  t.  Lewis,  24  Misc.  Rep.  515,  R.  184,   Fed.    Cas.    No.   17,049;    In    re 

53  N.  T.   Snpp.  944,  affirmed,  84  App.  Bowie,  1  N.  B.  R.  628,  Fed.  Cas.  No.  1,- 

Dfv.  631,  54  N.  T.  Supp.  1118.  728 :     Blake    v.    Francis- Valentine    Co., 
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power  will  not  be  exercised  in  aid  of  a  purchaser  of  lands  at  a  bank- 
ruptcy sale,  who  has  been  put  in  possession,  and  who,  long  after  the 
estate  is  fully  administered,  is  threatened  with  executions  issued  by  a 
state  court  on  judgments  against  the  bankrupt.88  No  judgment  can  be 
rendered  against  a  third  person  for  contempt  in  disobeying  an  injunc- 
tion issued  in  aid  of  the  proceedings  in  bankruptcy,  without  proper 
proceedings  taken  against  him,  distinct  from  those  against  the  bank- 
rupt.8* 

§  206.  Enjoining  Levy,  Judicial  Sale,  or  Replevin.- — Between  the 
filing  of  a  petition  in  bankruptcy  and  the  appointment  of  a  trustee,  all 
the  property  of  the  bankrupt  is  in  the  custody  of  the  court  of  bank- 
ruptcy, and  no  creditor  will  be  allowed  to  gain  an  advantage  over  others 
by  appropriating  any  part  of  it  under  cover  of  judicial  process.  If 
judgment  creditors  are  threatening  to  levy  executions  or  attachments 
on  the  property,  they  will  be  enjoined  from  so  doing."  If  a  sheriff  has 
an  execution  in  his  hands,  he  will  be  enjoined  from  levying  on  the 
goods,  or  if  he  has  already  levied,  it  is  in  the  authority  of  the  court 
of  bankruptcy  to  restrain  him  from  making  a  sale.71  But  notice  to  a 
sheriff  having  an  execution  in  his  hands,  that  the  judgment  debtor  is 
in  bankruptcy,  must  come  through  official  channels  in  order  to  be  ef- 
fective, and  a  notice  of  an  intention  to  institute  proceedings  in  bank- 
ruptcy is  not  enough;  and  the  sheriff  is  not  liable  to  the  trustee  in 
bankruptcy  as  for  a  conversion,  though  he  sells  property  under  the  levy 
after  the  bankruptcy  proceedings  have  begun,  unless  he  had  such  no- 
tice." It  is  not  necessary,  however,  in  all  cases  that  the  sheriff  should 
be  restrained  from  proceeding  with  the  writ  in  his  hands;  as  an  al- 
ternative to  this,  he  may  be  allowed  to  sell  the  property,  but  under  the 
supervision  and  control  of  the  court  of  bankruptcy,  being  then  required 

89  Fed.  691,  1  Am.  Bankr.  Rep,  372;  6  Sup.  Ct  799.  29  L.  Ed.  83;  In  re  Gold- 
Brock  v.  Terrell,  2  N.  B.  B.  643,  Fed.  berg,  117  Fed.  692,  9  Am.  Bankr.  Rep. 
Gas.  No.  1,914;  Jones  v.  Leach,  IN.  B.  156;  Blake,  Moffltt  &  Towne  v.  Francis 
R.  595,  Fed.  Cas.  No.  7,475.  Valentine  Co.,  89  Fed.  691, 1  Am.  Bankr. 

°*  Sargent  v.  Helton,  115  D.  S.  348.  6  ReP-  372;    In  re  Wallace,  Deady,  433, 

Sup.  Ct  78,  29  L.  Ed.  412.  2  N.  B.  R.  134,  Fed.  Cas.  No.  17,094; 

„     „  „  „  In  re  Bowie.  1  N.  B.  R.  628,  Fed.  Cas. 

«  Creditors  v.  Cogens,  3  N.  B.  R.  381.  No_  172S .    Brock  v   Terre„   2  N.  B.  B. 

Fed.  Cas.  No.  3,378.  643  Fed  Cas  No  1814.  Joneg  T  j^^ 

i»  Samson  v.  Burton,  5  Ben.  325,  4  N.  IN.  B.  R.  595,  Fed.  Cas.  No.  7,475;   In 

B.  R.   1,  Fed.  Cas.  No.  12,285;    In  re  re  Atkinson,  3  Pittsb.  423.  7  N.  B.  R. 

Eastern  Commission  &  Importing  Co.,  143,  Fed.  Cas.  No.  606:    In  re  Msllory, 

129  Fed.  847,  12  Am.  Bankr.  Hep.  308;  1  Sawy.  88,  6  N.  B.    R.  22,  Fed,  Cas.  No. 

Dittemore  v.  Cable  Milling  Co.,  16  Idaho,  8,991 ;  In  re  Mellor,  Fed.  Cas.  No.  9.402. 
298,  101  Pac.  593,  133  Am.  St.  Rep.  98.  "  Coppard  v.  Gardner  (Tex.  Civ.  App.) 

ti  Chapman  v.  Brewer,  114  D.  S.  158,  199  S.  W.  650. 
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to  hold  the  proceeds  subject  to  the  order  of  that  court"  This  latter 
course  is  sometimes  taken  where  a  majority  of  the  creditors  desire  it, 
and  it  does  not  appear  that  the  property  is  likely  to  be  sacrificed  or 
that  the  interests  of  the  minority  creditors  will  be  injured.14  But  after 
process  of  execution  issuing  from  a  state  court  has  been  executed  by 
a  sale  of  the  bankrupt's  property,  it  is  then  too  late  for  the  bankruptcy 
court  to  interfere  by  injunction  or  otherwise,  the  purchaser  having  ac- 
quired a  good  title."  Nor  will  the  court,  in  this  case,  have  jurisdiction 
over  the  proceeds  of  the  sale  remaining  in  the  hands  of  the  sheriff,  and 
he  cannot  be  enjoined  from  paying  over  the  same  to  the  execution  cred- 
itor." 

The  same  principles  apply,  and  for  the  same  reasons,  to  the  seizure 
of  the  property  under  a  writ  of  replevin.  After  the  commencement  of 
the  proceedings  in  bankruptcy,  though  a  trustee  has  not  yet  been  ap- 
pointed, property  scheduled  as  a  part  of  the  bankrupt's  estate  cannot 
rightfully  be  seized  by  an  officer  acting  under  a  writ  of  replevin  from  a 
state  court.  If  it  is  so  taken,  the  officer  will  be  forbidden,  by  injunc- 
tion, to  sell  the  property  under  his  writ,  or  deliver  it  to  the  claimant,  or 
otherwise  dispose  of  it,  and  will  be  ordered  to  restore  it  to  the  custody 
of  the  court  of  bankruptcy,  and  the  consequences  of  his  disobedience 
will  recoil  upon  those  who  may  have  instigated  his  disregard  of  the  . 
authority  of  the  court  of  bankruptcy." 

§  207.  Restraining  Proceedings  in  State  Courts. — In  general,  any 
suit  or  proceeding  in  a  state  court  which  threatens  to  take  property  of 
the  bankrupt  out  of  the  custody  of  the  court  of  bankruptcy,  to  give 
particular  creditors  an  undue  advantage,  or  to  interfere  with  the  ad- 
ministration of  the  estate,  may  be  enjoined  or  stayed  pending  the  ap- 
pointment and  qualification  of  a  trustee  in  bankruptcy."  For  instance, 
it  is  within  the  discretion  of  the  court  of  bankruptcy  to  enjoin  the  prose- 
cution of  foreclosure  proceedings  in  a  state  court  under  a  mortgage 
covering  property  of  the  bankrupt,  and  such  action  is  generally  prop- 
er if  it  appears  that  the  bankrupt's  equity  in  the  property  is  of  any 
value."    But  out  of  comity  and  respect  to  the  jurisdiction  of  the  state 

'■'Allen  v.  Montgomery,  48  Miss.  101,  159  Feci.  0130,  20  Am.  Bankr.  Rep.  472; 

10  N.  B.  R.  603;    In  re  Jackson,  9  Fed.  In  re  Alton  Mfg.  Co.,  158  Fed.  367,  19 

493.     -  Am.  Bankr.  Rep.  805;    In  re  Gut  will  ig, 

"In  re  Edward   Ellsworth  Co.,  173  W  Fed.  481;    In  re  Wllk,  155  Fed.  643, 

Fed.  699,  23  Am.  Bankr.  Rep.  284.  »  Am.  Bankr.  Rep.  178. 

..  -  „  „    ■  ,  ~  „     „,„    .  „   t,  >s  See    Bankruptcy    Act    1898,    1    11. 

"In  re  Fuller,  1  Sawy.  243,  4  N.  B.  ,  .,  .,„    «o-  .no     ^        . 

R    115    Fed    Cas   rfo    5  148  And  "■  supra'  H  *9'  ls^las-    Ee«  "J» 

11.  115,  ted.  Cas.  no.  B,14H.  Murphy  v.  John  Hoiman  Co..  211  U.  S. 

'•In  re  Easley,  S3  Fed.  419,  1  Am.  562,  29  Sup.  Ct.  154,  53  L.  Ed.  327,  21 

Bankr.  Rep.  715.  Am.  Bankr.  Rep.  4S7. 

"In  re  Sehloerb,  97  Fed.  326,  3  Am.  i»Pugh   y.   Loiael,  219   Fed.   417,   135 

Bankr.  Hep.  224 ;    In  re  Walsh  Brm.  C.  C.  A.  221.  33  Am.  Bankr.  Rep.  580. 
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courts  the  court  of  bankruptcy  will  not  take  the  strong  step  of  enjoin- 
ing proceedings  in  such  courts  as  a  mere  matter  of  course  or  without 
a_  proper  showing  of  necessity.  Where  a  creditor  has  recovered  a 
judgment  in  a  state  court  against  the  bankrupt  on  a  dischargeable  debt, 
he  should  not  be  restrained  from  taking  steps  to  enforce  the  judgment 
where  there  is  no  allegation  or  proof  of  any  threatened  invasion  of  the 
rights  of  any  other  creditor,  because  of  the  mere  possibility  of  action 
being  taken  which  might  be  injurious  to  the  creditors  as  a  whole,  and 
especially  where  no  application  has  been  made  to  the  state  court  for 
proper  relief  there."  Moreover,  this  provision  of  the  Bankruptcy  Act 
(§  11)  must  be  restricted  to  the  cases  which  it  was  intended  to  cover. 
This  is  shown  by  a  case  in  which  a  voluntary  bankrupt  had  failed  to 
schedule  certain  life  insurance  policies  which  had  a  cash  surrender  value 
and  had  concealed  their  existence  from  his  trustee.  He  obtained  his 
discharge,  but  the  estate  was  not  formally  closed,  nor  was  the  trustee 
discharged  as  such.  After  the  death  of  the  bankrupt,  his  executor 
brought  suit  on  the  policies  in  a  state  court,  joining  the  trustee  in 
bankruptcy  and  also  a  receiver  of  the  bankrupt's  property  who  had  been 
appointed  by  the  state  court  in  supplementary  proceedings.  Then  the 
trustee  began  an  action  on  the  policies  in  the  federal  court,  joining  the 
■  executor  and  the  receiver.  An  application  to  the  federal  court  to  en- 
join the  proceedings  in  the  state  court  was  refused,  because  the  case 
was  not  one  within  the  Bankruptcy  Act,  but  one  in  which  the  two 
courts  had  concurrent  jurisdiction."  On  the  other  hand,  where  it  is 
alleged  that  certain  creditors  have  gained  an  unlawful  preference  by 
means  of  attachments  levied  on  the  debtor's  property,  the  appointment 
of  a  receiver,  and  the  sale  of  the  property,  the  proceeds  remaining  in  the 
hands  of  the  receiver,  they  may  be  enjoined  from  taking  proceedings  in 
the  state  court  for  the  distribution  of  the  fund  so  held,  at  least  where 
the  necessity  of  prompt  action  is  shown  and  it  appears  that  the  money 
would  be  lost  by  the  policy  of  waiting  until  a  trustee  subsequently  to  be 
appointed  could  sue  them  for  the  avoidance  of  the  alleged'  preference 
and  the  recovery  of  its  fruits."  So  where  a  building  leased  by  the 
bankrupt  and  containing  his  stock  in  trade  passes  into  the  possession 
of  a  receiver  in  bankruptcy,  and  its  occupation  is  necessary  to  the  prop- 
er settlement  of  the  estate,  the  landlord  will  not  be  allowed  to  prose- 
cute an  action  of  ejectment  in  a  state  court  to  recover  the  building,  but 

«  In  re  Pena  Development  Co.  <J>.  O.)       New  York  (D.  C.)  249  Fed.  491,  41  Am. 
220  Fed.  222,  33  Am.  Bankr.  Rep.  759.  Bankr.  Hep.  GS5. 

ii  Doollttle  t.  Mutual  Life  Ins.  Co.  of  8S  Id   re  Ogles,   S3  Fed.  426,   1  Am. 

Bunkr.  Bep.  671. 
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will  be  enjoined,  and  remitted  to  his  proper  remedy  in  the  court  of 
bankruptcy  .M 

§  208.  Indemnity  Bond  by  Petitioning  Creditors. — When  applica- 
tion is  made  for  the  appointment  of  a  receiver  pending  the  adjudication 
of  bankruptcy,  the  creditors  must  furnish  the  indemnifying  bond  re- 
quired by  the  statute,  and  the  authority  of  the  court  to  grant  their  ap- 
plication is  conditioned  on  this  being  done."  And  where  an  order  ap- 
pointing a  receiver  requires  the  petitioner  to  give  a  bond,  but  fails  to  fix 
the  time  when  the  bond  shall  be  filed,  or  fails  to  require  such  filing 
before  the  receiver  is  directed  to  take  possession  of  the  property,  it  is 
erroneous.**  The  creditors'  bond  protects  a  receiver  in  bankruptcy  for 
his  outlay  in  excess  of  the  amount  collected  by  him,  but  it  is  only  in 
cases  where  the  proceedings,  resulting  in  a  receivership,  were  instituted 
improvidently  or  without  probable  cause,  or  without  good  faith,  or  the 
like,  that  the  petitioning  creditors  are  liable  for  the  payment  of  the  ex- 
cess of  the  cost  of  the  receivership  over  the  assets,**  although,  in  a 
proper  case,  the  court  may  require  the  bond  to  contain,  as  one  of  its 
conditions,  that  the  creditors  will  pay  the  expenses  of  the  receivership 
if  sufficient  assets  applicable  to  that  purpose  are  not  discovered.81 
There  is  ordinarily  no  liability,  on  a  bond  of  this  kind,  in  the  way  of 
damages  to  the  bankrupt,  unless  the  creditors  acted  maliciously  and 
without  probable  cause,  and  in  that  case  the  remedy  is  a  suit  in  the  na- 
ture of  an  action  of  malicious  prosecution.**  But  so  far  as  regards  a  right 
of  action  on  the  bond,  if  the  order  appointing  the  receiver  is  set  aside, 
that  is  sufficient  to  show  that  the  taking  possession  of  the  debtor's  prop- 
erty was  "wrongful,"  within  the  meaning  of  the  statute,  without  showing 
malice,  fraud,  or  lack  of  probable  cause ;  and  it  is  not  necessary,  to  sus- 

■i  In  re  Chambers,  Calder  &  Co.,  98  the  petition  la  dismissed  and  the  recelv- 

Fed.  866,  3  Aid.  Bankr.  Hep.  537;  In  re  er  diseharci-'d.  does  not  coyer  claims  of 

Kleinhans,   113  Fed.  107,  7  Am.   Bankr.  the  receiver  for  expenses  Incurred.     In 

Rep.  604.  re  El  Seville  Restaurant  (O.  C.)  253  Fed. 

m  Beach  v.  Macon  Grocery  Co.,  116  410,  41  Am,  Bankr.  Rep.  608.  On  the  die- 
Fed.  143,  63  C.  C.  A.  463,'  8  Am.  Bankr.  missal  of  an  involuntary  bankruptcy  pe- 
Rep.  751;  In  re  HalT,  135  Fed.  742,  68  tltlon,  which  furnished  the  basis  for  the 
C.  O.  A.  380, 13  Am.  Bankr.  Rep.  354.  appointment  of  a  receiver,  neither  the 

»  In  re  Haff,  136  Fed.  742,  68  C.  C.  A.  aureties  nor  &&  petitioning  creditors  are 

380,  13  Am.  Bankr.  Rep.  364.  ,'ab'e ,  for  a  ,?r**ter.  anlou"t , ft™  *■*■ 

fixed  In  the  bond.    In  re  Weissbord  (D. 

«  Tn  re  Metals  Extraction  *  Refining  c)  241  re(J.  516  39  Am,  Bankr  Rep  241t 

Co.,  105  Fed.  226,  115  C.  C.  A.  178,  27  .         „  „         „    „  J  „,„ 

Am.  Bankr.  Rep.  11.    A  bond  given  by  "  In  re  M<*ane,  162  Fed.  733. 

petitioners  for  the  appointment  of  a  re-  "8  In  re  Moehs  £  RechnEtzer,  174  Fed. 

celver,  conditioned  to  pay  to  the  bank-  165,  22  Am.  Bankr.  Rep.  286;  In  re  J.  Ito 

rapt   all   costs,  expenses   and   damages  Terusnkt   (D.  C.)  238  Fed.  934,  39  Am. 

occasioned  by  the  appointment.  In  case  Bunkr.  Rep.  256. 
Blk.Bkh.(3o  Ed.)— 31 
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tain  an  action  in  a  state  court,  that  the  costs  and  damages  should  first 
have  been  fixed  by  the  court  of  bankruptcy.** 

As  to  the  bond  required  when  the  property  of  the  bankrupt  is  to 
be  seized  by  the  marshal  under  a  warrant,  that  is  only  given  as  a  pre- 
requisite to  the  taking  of  the  property  of  an  alleged  bankrupt  at  the  in- 
stance of  the  petitioners  pending  adjudication ;  and  where  property  had 
already  been  seized  under  an  execution,  a  bond  given  to  secure  an  in- 
junction restraining  the  sale  is  not  within  this  provision  of  the  statute.** 
The  liability  on  such  a  bond  only  runs  in  favor  of  the  respondent  or 
respondents  who  were  such  when  it  was  given,  any  persons  subse- 
quently becoming  respondents,  if  they  desire  to  be  protected,  being  re- 
quired to  move  for  an  additional  bond.*1  There  is  a  right  of  recovery 
on  the  bond  when  the  petition,  being  against  several  persons  as  part- 
ners, is  dismissed  as  to  one  or  more  of  them,**  Though  the  bond  covers 
"all  costs,  counsel  fees,  expenses,  and  damages  occasioned  by  such 
seizure,"  the  bankrupt  is  entitled  to  only  one  allowance  which  must 
include  all  such  items  as  he  claims,  and  if  he  makes  no  claim  for  dam- 
ages, he  cannot  afterwards  make  a  further  claim  therefor  against  the 
petitioners  and  their  bondsmen."  The  costs,  expenses,  and  damages 
to  be  recovered  are  such  as  are  incident  to  the  taking  and  detention 
of  the  property,  but  not  including  costs,  expenses,  and  damages  inci- 
dent to  the  institution  of  the  bankruptcy  proceedings.**  As  an  illustra- 
tion of  the  kind  of  damages  thus  allowed,  we  may  cite  a  case  where 
the  marshal,  while  in  possession  of  the  property,  allowed  certain  water 
pipes  thereon  to  freeze  and  burst,  and  it  was  held  that  the  bankrupt 
was  entitled  to  recover  the  resultant  damages,  although  he  had  free 
access  to  the  premises,  since  the  petitioning  creditors,  on  taking  posses- 
sion of  the  property,  assumed  full  responsibility  for  its  care.** 

§  209.  Forthcoming  Bond  by  Bankrupt. — When  property  of  an  al- 
leged bankrupt  is  seized  on  a  warrant  to  the  marshal,  upon  the  filing  of 
the  petition  and  before  an  adjudication,  he  may  obtain  its  release  "if 
such  bankrupt  shall  give  bond  in  a  sum  which. shall  be  fixed  by  the 
judge,  with  such  sureties  as  he  shall  approve,  conditioned  to  turn  over 
such  property,  or  pay  the  value  thereof  in  money  to  the  trustee,  in  the 

s>  T.  E.  Hill  Co.  v.  United  States  Fl-  "Nixon  v.  Fidelity  ft  Deposit  Co.,  150 

delity  &  Guaranty  Co.,  250  III.  '2i2,  95  Fed.  574,  80  C.  C.  A.  KM,  18  Am.  Bankr. 

N.  E.  150.  Hep.  174. 

•o  In  re  HInes,  144  Fed.  147,  16  Am.  °«  Selkregg     v.    Hamilton     Bros.,    144 

Bankr.  Hep.  538.  Fed.  557;  In  re  J.  Ito  TcraMkl,  238  Fed. 

»i  In  re  Spnldlng,  150  Fed.  120, 17  Am.  034.  39  Am.  Bankr.  Rep.  256. 

Bankr.  Rep.  067.  «  Selkregp    v.    Hamilton    Bros.,    144 

f  In  re  Nixon,  110  Fed.  633,  6  Am?  Fed.  557. 
Bnnkr.  Bep.  603. 
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event  he  is  adjudged  a  bankrupt  pursuant  to  such  petition." M  If  the 
bankruptcy  petition  is  dismissed,  there  is  of  course  no  further  responsi- 
bility on  the  bond.  On  the  other  hand,  if  the  adjudication  is  made,  the 
condition  of  the  bond  requires  the  immediate  surrender  of  the  property, 
and  it  is  not  a  good  plea  in  an  action  on  the  bond  that  an  appeal  from 
the  adjudication  has  been  taken,  without  showing  whether  the  appeal 
is  still  pending  or  has  been  determined."  It  is  a  defense  to  such  an 
action  that  the  property  has  been  actually  surrendered  to  some  one 
authorized  to  receive  it,  as  a  step  in  the  bankruptcy  proceeding,  but 
it  must  be  shown  that  such  person  possessed  and  acted  in  an  official 
capacity,  as,  a  receiver  appointed  in  voluntary  bankruptcy  proceedings 
afterwards  instituted  by  the  bankrupt.*8  The  case  just  cited  shows  that 
the  state  courts  have  jurisdiction  of  an  action  against  the  sureties  on  a 
forthcoming  bond.  But  the  court  of  bankruptcy  also  has  jurisdiction  to 
proceed  against  them,  and  the  proceedings  for  that  purpose  may  be 
based  on  a  summary  petition.** 

§  210.  Appointment  of  Receiver. — The  bankruptcy  act  invests  the 
courts  of  bankruptcy  with  jurisdiction  to  "appoint  receivers  or  the 
marshals,  upon  application  of  parties  in  interest,  in  case  the  courts  shall 
find  it  absolutely  necessary,  for  the  preservation  of  estates,  to  take  charge 
of  the  property  of  bankrupts  after  the  filing  of  the  petition  and  until 
it  is  dismissed  or  the  trustee  is  qualified."  "*  And  it  is  said  that,  both 
under  the  express  grants  of  authority  in  the  act,  and  in  the  exercise  of 
the  general  equity  powers  possessed  by  a  court  of  bankruptcy,  such 
court  has  authority  to  appoint  a  receiver  to  take  charge  of  the  property 
of  a  person  against  whom  a  petition  in  involuntary  bankruptcy  has 
been  filed  and  hold  the  same  until  a  trustee  in  bankruptcy  is  appointed 
and  qualified.101  The  jurisdiction  to  make  such  appointment  attaches 
upon  the  filing  of  the  petition,  and  though  the  petition  may  be  afterwards 
dismissed  or  the  adjudication  refused,  this  does  not  make  the  order  of 
appointment  void  or  even  erroneous.1"  And  since  the  jurisdiction  of  ' 
the  court  of  bankruptcy  in  this  behalf  is  exclusive  and  final,  the  order 

»•  Bankruptcy  Act  1808,  ;  69.  MT  Fed.  295,  17  Am.  Bankr.  Rep.  257 ; 

»t  Moore  Bros.  v.  Cowan,  173  Ala.  536,  In  ro  Ho  Lancey  Stubles  Co.,  170  Fed. 

55  South.  903.  SCO,  22  Am.  Baukr.  Rep.  400.    After  an 

*»  Moore  Bros.  v.  Cowan,  173  Ala.  530,  adjudication  of  voluntary  bankruptcy,  a 

55  South.  903.  receiver  may  be  appointed,  and  where 

•  »In    re  Mayo,  4  Hitches,    3S4,  Fed.  the  application  therefor  is  Joined  In  by 

Cas.  No.  9,353a.  the  bankrupt  and  the  creditors,  It  will 

mo  Bankruptcy  Act  1898,  f  2,  cl.  3.  usually  be  granted  In  the  absence  of  any 

«i  In  re  Fixen  &  Co.,  98  Fed.  748,  2  charge  of  fraud  and  where  no  objection 

Am.  Bankr.  Rep.  822;  Lansing  v.  Man-  is  made.    In  re  Huddleston,  107  Fed.  428, 

ton,  14  N.  B.  R.  127,  Fed.  Can.  No,  S.077;  21  Am.  Bankr.  Hep.  609- 
Horner-Gaylord  Co.  r.  Miller  &  Bennett,  i«In  re  T.  R  Hill  Co.,  159  Fed.  73, 
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appointing  a  receiver  cannot  be  collaterally  attacked  in  the  same  or 
any  other  court,10*  and  a  state  court,  when  asked  to  direct  its  own  re- 
ceiver to  turn  over  property  to  the  receiver  in  bankruptcy,  has  no  juris- 
diction to  review  the  order  of  appointment  and  pass  upon  its  wisdom 
or  necessity.1**  The  referee  in  bankruptcy  may,  in  a  proper  case,  make 
the  appointment,  and  it  has  been  held  unnecessary  that  process  should 
first  issue  against  the  bankrupt  requiring  him  to  show  cause  against 
such  appointment.*08  But  the  better  and  more  conservative  opinion 
is  that  a  receiver  should  not  be  appointed  ex  parte  and  without  any  no- 
tice or  hearing,  except  in  a  case  of  imperious  necessity,  and  when  the 
petitioner's  rights  cannot  be  secured  and  protected  in  any  other  way.*** 
And  we  call  the  attention  of  the  reader  to  the  very  sensible  observations 
made  by  one  of  the  judges  in  a  case  where  the  action  of  a  referee  in 
appointing  a  receiver  was  condemned  as  precipitate,  and  the  need  of 
care  and  deliberation  in  taking  such  an  important  step  was  plainly  point- 
ed out.101 

Whether  a  receiver  should  be  appointed  for  a  bankrupt,  whether, 
if  appointed,  he  should  continue  the  bankrupt's  business,  whether  he 
shall  retain  counsel,  and  the  amount  to  be  allowed  to  the  receiver  for 
his  fees  and  for  the  services  of  counsel, — these  are  all  matters  which 
rest  within  the  sound  discretion  of  the  court  of  bankruptcy.10*  No 
appointment  will  be  made  unless  the  court  is  satisfied  that  it  is  neces- 
sary for  the  protection  of  the  property. and  that  it  will  inure  to  the 
benefit  of  all  the  creditors.108     Since  Congress  has  explicitly  required 


io>  Ross  v.  Strota.  165  Fed.  628,  91  0. 
C.  A.  616,  21  Am.  Bankr.  Rep.  644; 
Moore  Bros.  v.  Cowan,  173  Ala.  686,  66 
South.  903. 

io*  White  v.  Davis,  134  Oa.  274,  67  8. 
E.  716. 

iob  In  re  Standard  Cordage  Co.,  1S4 
Fed.  156,  30  Am.  Bankr.  Rep.  448;  In 
re  Abrahamson,  1  Nat.  Bankr.  News,  23. 

««  T.  S.  Faulk  &  Co.  v.  Stelner,  Lob- 
man  ft  Frank,  16S  Fed.  861,  91  C.  C.  A. 
647,  21  Am.  Bankr.  Rep.  623;  Ingram 
v.  Ingram  Dart  Lighterage  Co.  (D.  C.) 
226  Fed.  58,  34  Am.  Bankr.  Hep.  622. 

iot  In  re  Florcken,  107  Fed.  241,  B  Am. 
Bankr.  Rep.  802. 

I"  In  re  Cash-Pap  worth  Orow-Slr, 
210  Fed.  24, 126  C.  0.  A.  604. 

im  In  re  Desrochers,  183  Fed.  991,  261 
Am.  Bankr.  Rep.  703;  Horner-Gaylord' 


.  Co.  t.  Miller  A  Bennett,  147  Fed.  295, 17 
Am.  Bankr.  Rep.  257 ;  M.  &  M.  Nat.  Bank 
of  Pittsburgh  v.  Brady's  Bend  Iron  Co., 
8  Phila.  171,  5  N.  B.  R.  491,  Fed.  Cas. 
No.  9,018 ;  In  re  Federal  Mall  4  Express 
Co.  (D.  C.)  233  Fed.  691,  37  Am.  Bankr. 
Rep.  240.  Where,  after  the  flling  of  a 
petition  In  Involuntary  bankruptcy 
against  a  retail  trader,  an  application 
was  made  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  his  property  un- 
til a  trustee  should  be  qualified,  wherein 
it  was  alleged  that  he  had  been  fraudu- 
lently Induced  to  sell  his  entire  stock  in 
trade  to  a  certain  corporation  for  an  en- 
tirely inadequate  price,  the  major  part 
of  the  same  consisting  of  notes  of  such 
corporation,  which  It  could  not  pay,  and 
'Its  own  stock,  which  was  worthless,  and 
that  the  corporation,  or  its  vendee,  was 
•rapidly  selling  off  the  stock  at  sacrifice 
prices,  so  that  it  would  probably  all  b« 
disposed  of  before  a  trustee  could  be  ap- 
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an  "absolute"  necessity,  the  petition  for  the  appointment  of  a  receiver 
must  clearly  and  positively  allege  the  existence  of  such  a  necessity,  and 
not  merely  a  belief  that  the  appointment  will  be  for  the  benefit  of  parties 
in  interest,11*  and  it  must  be  supported  by  clear,  certain,  and  positive 
proof  of  the  necessity,111  and  the  consent  of  the  alleged  bankrupt  does 
not  justify  the  appointment  of  a  receiver  where  it  is  not  absolutely  nec- 
essary for  the  preservation  of  the  estate.11*  But  a  receiver  may  properly 
be  appointed  where  the  apparent  titles  to  property  are  such,  on  their 
face,  that  the  marshal  cannot  act  efficiently  under  the  usual  warrant,11* 
or  where  there  is  such  delay  in  the  prosecution  of  the  bankruptcy  pro- 
ceedings as  to  make  it  necessary  that  measures  should  be  taken  for  the 
conservation  of  the  property.11* 

The  appointment  of  a  receiver  to  take  possession  of  an  alleged  bank- 
rupt's property  is  a  conservatory  proceeding,  for  the  benefit  both  of  the 
debtor  and  of  his  creditors.1"1  But  it  must  be  remembered  that  an  ap- 
plication for  .the  appointment  of  a  receiver  is  distinct  from,  and  ancillary 
to,  the  proceedings  in  bankruptcy,  and  it  may  be  made  by  any  creditor 
who  has  a  provable  debt  of  a  nature  to  be  affected  by  the  bankrupt's 
discharge.114 

Under  the  words  of  the  statute,  the  marshal  may  be  appointed  to 
act  as  receiver;  otherwise  some  competent  and  disinterested  person, 
not  an  officer  of  the  court  will  be  selected.111  In  one  case,  where  the 
act  of  bankruptcy  charged  was  the  making  of  a  general  assignment  for 
the  benefit  of  creditors,  the  assignee  was  himself  appointed  receiver  in 
bankruptcy,  as  it  appeared  that  he  was  perfectly  solvent  and  respond 


pointed,  leaving  nothing  for  the  credi- 
tors of  the  bankrupt  but  the  Inadequate 
remedy  of  actions  for  damages  and  for 
Stockholders'  liabilities,  It  was  held  that 
the  petition  showed  sufficient  grounds 
for  the  appointment  of  a  receiver.  In 
re  Fixen  &  Co.,  06  Fed.  748,  2  Am.  Bankr. 
Rep.  822. 

noT.  S.  Faulk  &  Co.  v.  Steiner,  Lob- 
man  &  Frank,  16S  Fed.  861,  91  0.  C.  A. 
547,  21  Am.  Banhr.  Rep.  623 ;  In  re  Ros- 
enthal. 144  Fed.  548,  16  Am.  Bankr.  Rep. 
448.  A  petition  for  the  appointment  of 
a  receiver  in  bankruptcy,  merely  alleg- 
ing neceRsity  therefore  in  the  ianuiiage 
of  the  statute,  Is  not  sufficient ;  it  must 
allege  facts  which  reasonably  establish 
such  necessity.  Zeltinger  v.  Hargadlne- 
McKittrlck  Dry  Goods  Co.,  244  Fed.  719, 
157  C.  C.  A.  167,  40  Am.  Bankr.  Rep.  324. 

'"In  re  Oakland  Lumber  Co.,  174 
Fed.  m,  98  C.  C.  A.  388.  23  Am.  Bankr. 
Rep.  1S1:   B  adders  Clothing  Co.  v.  Burn- 


nam-Monger-Root  Dry  Goods  Co.,  228 
Fed.  470.  143  C.  C.  A,  62,  36  Am.  Bankr. 
Rep.  115. 

"2  T.  8.  Faulk  &  Co.  v.  Steiner,  Lob- 
man  &  Frank,  165  Fed.  861,  91  C.  C.  A. 
547,  21  Am.  Bankr.  Rep.  623. 

i'*Keenan  v.  Shannon,  10  Phila.  219. 
9  N.  B.  R.  441,  Fed.  Cas.  No.  7.640. 

i"  In  re  Cooke,  Fed.  Cas.  No.  3,167. 

ii*  Harvey  v.  Gartner,  136  La.  411,  67 
Soutb.  197.  Ann.  Cas.  1915D,  900. 

"«  T.  E.  Hill  00.  v.  United  States  Fi- 
delity A  Guaranty  Co.,  265  III.  534,  107 
N.  E.  194.  Ann.  Cas.  191TE,  78. 

nr  "No  clerk  of  n  district  court  of  the 
United  States  or  his  deputy  shall  be  ap- 
pointed a  receiver  or  master  in  any  case, 
except  where  the  Judge  of  said  court 
shall  determine  that  special  reasons 
exist  therefor,  to  be  assigned  In  the  or. 
der  of  Appointment."  Federal  Judicial 
Code  1911.  |  68. 
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ble,  and  was  in  possession  of  the  assigned  property  and  had  had  the 
same  inventoried  and  appraised.11*  But  where  it  appears  that  the  re- 
ceiver was  in  fact  selected  by  the  alleged  bankrupt  and  nominated  at 
his  instance,  he  will  not  be  appointed,  or  if  the  fact  is  shown  after  his 
appointment,  he  will  be  removed.'1*  As  to  vacating  the  receivership 
or  discharging  the  receiver,  this  rests  very  much  in  the  discretion  of 
the  court,  depending  on  the  circumstances  of  the  case  and  the  neces- 
sity of  continuing  the  receivership  or  the  propriety  of  terminating  it,  as 
the  case  may  be."*  But  the  receivership  will  not  necessarily  be  vacated 
or  the  property  taken  out  of  the  hands  of  the  receiver,  though  the  court 
dismisses  the  petition  in  bankruptcy,  where  an  appeal  from  its  decision 
therein  has  been  taken  and  is  pending.1*1 

§  211.  Powers  and  Duties  of  Receiver. — A  receiver  in  bankruptcy 
is  not  invested  with  the  bankrupt's  title  to  his  property,  but  he  is  a 
mere  custodian  of  the  estate,  with  authority  to  receive, p  collect,  and 
retain  all  the  assets,  the  purpose  of  his  appointment  being  only  to 
gather  in  and  preserve  the  property  and  protect  it  from  loss  until  a 
trustee  can  be  appointed.1**  His  authority  dates  from  the  entry  of 
the  decree  appointing  him,1*8  and  it  is  his  duty  to  take  into  his  posses- 
sion and  custody  all  the  property  of  the  bankrupt  which  may  consti- 
tute assets  of  his  estate,1*4  including  property  held  by  a  third  person 


>i»  In  re  Etberldge  Furniture  Co.,  92 
Fed.  329,-1  Am.  Bankr.  Rep.  112. 

no  Birmingham  Coal  &  Iron  Co.  v. 
Southern  Steel  Co.,  180  Fed.  212,  20  Am. 
Bankr.  Hep.  151. 

i*o  In  re  Church  Const.  Co.,  157  Fed. 
298,  19  Am.  Bankr.  Rep.  549;  Latimer  r. 
McNeill,  142  Fed.  451,  73  C.  C.  A.  567, 
16  Am.  Bankr.  Hep.  43;  In  re  Resnek  (D. 
C.)  243  Fed.  417,  38  Am.  Bankr.  Rep.  759. 

i"  In  re  Ward,  194  Fed.  179,  28  Am. 
Bankr.  Rep.  36.  The  refusal  or  dis- 
missal of  n  petition  in  bankruptcy,  upon 
a  composition  effected  with  the  creditors, 
without  any  adjudication  being  made  or 
any  trustee  chosen,  discbarges  the  bank- 
rupt's receiver  and  places  the  possession 
of  the  property  back  in  the  hands  of  the 
alleged  bankrupt.  Vaugbn-Cnrlton  Co. 
v.  Studebaker  Corp.,  22  Oa.  App.  684,  97 
S.  E.  99. 

i"  lu  re  Leonard,  1H  Fed.  503,  24 
Am.  Bankr.  Bep.  97:  In  re  Rube).  166 
Fed.  131,  21  Am.  Bankr.  Bep.  566;  Free- 
hold Const.  Co.  v.  Bernstein,  60  Misc. 


Rep.  363,  113  N.  Y.  Supp.  368.  And  see 
Greenhall  v.  Hnrwitz,  80  Misc.  Rep.  186, 
141  N.  T.  Supp.  914;  Vaughn  Carlton  Co. 
v.  Studebaker  Corp.,  22  Ga.  App.  684,  97 
S.  E.  99. 

ii*  la  re  Alton  Mfg.  Co.  (D.  C.)  158 
Fed.  367,  19  Am.  Bankr.  Bep.  805.  But 
the  title  of  a  receiver  In  bankruptcy  re- 
lates back  to  tbe  filing  of  the  petition, 
so  that  the  rights  of  the  parties  as  to 
an  incumbrance  Issued  by  the  bankrupt 
to  delay  and  hinder  his  creditors  must 
be  determined  as  of  the  time  of  the  filing 
of  the  petition.  Clement  v.  Saratoga 
Holding  Co.,  161  App.  Div.  898,  145  N. 
T.  Runp.  628. 

i*«  Where  the  bankrupts,  after  ab- 
sconding, were  arrested  and  large  sums 
of  money  were  taken  from  them  by  an 
unlawful  search  and  seizure,  the  court 
is  not  required  (for  the  reason  that  the 
seizure  was  illegal)  to  order  tbe  money 
to  be  returned  to  the  bankrupts  them- 
selves, before  ordering  it  paid  over  to 
the  receiver.  In  re  A.  Muslca  ft  Son  (D. 
C.)  205  Fed.  413.  30  Am.  Bankr.  Rep.  555. 
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as  the  agent  or  bailee  of  the  bankrupt,1*"  and  including  property  previ- 
ously transferred  by  the  bankrupt  in  fraud  of  his  creditors,  in  case  the 
court  of  bankruptcy  so  directs,  which  it  has  power  to  do  if  the  fraudu- 
lent nature  of  the  transaction  clearly  appears.""  In  receiving  a  surrender 
of  property  claimed  by  a  conditional  vendor  of  the  bankrupt,  the  receiver 
has  power  to  make  a  stipulation  as  to  its  nature  and  extent  which  will 
be  binding  on  the  trustee  subsequently  appointed. m  And  in  pursuance 
of  his  duty  to  seek  out  and  collect  the  assets,  the  receiver  has  the  right 
to  apply  for  an  order  summoning  designated  persons  to  appear  and  sub- 
mit to  examination  in  the  bankruptcy  proceedings.1*" 

In  generaf,  the  duties  of  a  receiver  of  a  bankrupt's  assets  are  lim- 
ited by  the  powers  given  him  in  the  order  for  his  appointment.11"  But 
there  is  also  authority  for  the  view  that,  after  the  adjudication,  and 
pending  the  appointment  of  a  trustee,  the  receiver  is  not  only  in  cus- 
tody of  the  property  in  his  possession,  but  is  also  the  proper  person  to 
carry  out  any  orders  of  the  court  made  in  the  exercise  of  its  general 
powers  in  bankruptcy,  and  that  it  is  also  his  duty  to  call  to  the  court's 
attention  any  matters  suggesting  the  advisability  of  orders.18"  In  the 
discharge  of  his  duty  of  taking  care  of  the  property  and  preserving  it 
from  loss  or  dissipation,  the  receiver  has  authority  to  employ  a  watch- 
man or  other  custodian  at  the  expense  of  the  estate,"1  to  pay  the  over- 
due wages  of  employes  when  necessary  to  prevent  delay  in  carrying 
on  a  current  piece  of  work,18*  to  have  the  property  appraised,1*8  and  to 
keep  it  insured.1**     If  he  continues  to  occupy  premises  leased  by  the 


no  In  re  Rieger,  Kapnar  ft  Attmark 
(D.  C.)  157  Fed.  609,  19  Am.  Bankr.  Rep. 
622.  An  attorney  who  has  In  his  hands 
money  belonging  to  the  bankrupt  ban  no 
right,  after  the  appointment  of  a  receiv- 
er, to  convert  the  name  Into  certificates 
of  deposit  and  deliver  them.  Indorsed 
in  blank,  to  the  bankrupt;  he  will  be 
held  liable  for  his  act  in  so  doing.  Ar- 
nold v.  Florrlgan,  238  Fed.  39.  151  C.  C 
A.  115,  38  Am.  Bankr.  Rep.  174.  Where 
tbe  assets  of  the  estate  passing  into  the 
bands  of  the  receiver  include  an  Item 
which  he  claims  as  his  own  personal 
property,  It  is  his  duty  to  make  to  the 
court  a  full  disclosure  of  oil  the  cir- 
cumstances connected  with  his  claim. 
In  re  Stier  Starch  Contracting  Co.  (D. 
C.)  245  Fed.  223,  38  Am.  Bankr.  Rep.  74. 

no  in  re  Hnupt  Bros.,  153  Fed.  289, 
18  Am.  Bankr.  Rep.  585. 

1st  Bryant  v.  Swofford  Bros.  Dry 
Goods  Co.,  214  TJ.  S.  279,  29  Sup.  Ct.  614, 
63  L.  Ed.  097,  22  Am.  Bankr.  Rep.  111. 


i"  In  re  Fixen  ft  Co.,  96  Fed.  748,  2 
Am.  Bankr.  Rep.  822. 

i"  In  re  Metropolitan  Motor  Car  Co. 
(D.  C.)  225  Fed.  274,  85  Am.  Bankr.  Rep. 
539. 

i»«  In  re  Gottlieb  &  Co.  (D.  C.)  215 
Fed.  139.  40  Am.  Bankr.  Rep.  247. 

"iWeller  v.  Stengel.  146  App.  Dlv. 
317,  130  N.  T.  Supp-  707;  Rumsey  v. 
Wnlcott,  1  Wyoro.  259. 

>«  In  re  FersniKon  Contracting  Co., 
187  Fed.  940.  109  C.  C.  A.  662. 

«ain  re  Kyte,  158  Fed.  121,  19  Am. 
Bankr.  Rep.  768. 

"«In  re  Kyte,  158  Fed.  121,  19  Am. 
Bankr. "  Bep.  768 ;  Simpson  v.  Kerkes- 
lager,  41  Pn.  Super.  Ct.  347.  Proofs  of 
loss  under  a  fire  Insurance  policy  running 
to  a  bnnkrnpt  who  had  absconded  may 
lawfully  be  made  by  a  receiver  appointed 
by  the  court  of  bankruptcy,  and  express- 
ly authorized  and  directed  by  the  order 
appointing  him  to  make  such  proofs. 
Sims  v.  T'ulon  Assur.  Soc„  129  Fed.  804. 
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bankrupt,  he  should  pay  rent  therefor  at  the  reasonable  value  for  the 
time  he  remains  in  possession.186  Every  receiver  appointed  by  a  court 
of  the  United  States  is  required  by  law  to  "manage  and  operate  such 
property  according  to  the  requirements  of  the  valid  laws  of  the  state  in 
which  such  property  shall  be  situated,  in  the  same  manner  that  the 
owner  or  possessor  thereof  would  be  bound  to  do  if  in  possession  there- 
of."1" Without  stopping  to  inquire  into  all  the  possible  applications 
of  this  provision,  it  may  be  remarked  that  it  evidently  extends  to  federal 
receivers,  and  to  the  property  in  their  charge,  all  the  valid  police  regu- 
lations of  the  state  and  municipal  corporation  where  the  property  is 
situated.  The  receiver  has  no  authority  to  act  officials/  outside  the 
district  of  his  appointment,137  and  it  is  at  least  doubtful  whether  he 
can  delegate  to  another  his  authority  originally  to  take  possession  of 
the  property,  although,  after  he  has  once  reduced  it  to  possession,  he 
may  probably  deal  with  it  through  an  agent.1**  He  cannot  be  required 
to  perform  duties  which  might  have  been  incumbent  upon  the  bankrupt 
but  which  do  not  descend  upon  a  mere  custodian  of  his  property.1**  Re- 
ceivers are  generally  allowed  to  select  and  employ  their  own  attorneys, 
without  the  order  or  direction  of  the  court,  but  should  observe  strict 
propriety  in  the  selection  and  conform  to  the  policy  of  the  law.    Thus, 


See,  also,  Day  v.  Home  Ins.  Co.  (Ala.) 
58  South.  649,  40 1*  K.  A.  (N.  S.)  652.  A 
policy  obtained  by  the  receiver  on  the 
property  of  the  bankrupt,  who  had  per- 
sonally covenanted  to  Insure  for  the  ben- 
efit of  mortgagees,  Is  a  personal  contract 
Tor  the  benefit  of  the  receiver.  Rellley  v. 
Buffalo  German  Ins.  Co.,  86  Misc.  Rep. 
09,  147  N.  T.  Supp.  1086.  Where,  after 
the  commencement  of  bankruptcy  pro- 
ceedings, but  before  a  receiver  was  ap- 
pointed, the  bankrupt  transferred  cer- 
tain Insurance  policies  to  a  state  court's 
receiver,  that  court  will  require  the  poli- 
cies to  be  transferred  to  the  receiver  In 
bankruptcy.  Davis  v.  Williams,  144  Ga. 
637,  87  S.  E.  1050. 

i«  In  re  You  del  man- Walsh  Foundry 
Co.,  166  Fed.  381,  21  Am.  Bankr.  Rep. 
509;  Alexis  v.  Koehler,  119  N.  T.  Supp. 
664.  The  court  of  bankruptcy  has  pow- 
er to  authorize  an  assignment  of  a  lease- 
hold belonging  to  the  bankrupt's  estate 
to  be  made  by  the  receiver  in  bankrupt- 
cy. In  re  Sherwoods,  210  Fed.  754,  127 
C.  C.  A.  304,  31  Am.  Bankr.  Rep.  769. 

is«  Federal  Judicial  Code  1911,  g  65. 

i«  In  re  Benedict,  140  Fed.  55, 15  Am. 
Bankr.  Rep.  232.     Temporary  receivers 


appointed  for  an  alleged  bankrupt  cor- 
poration before  adjudication  have  no 
such  interest  as  entitles  them  to  Insti- 
tute ancillary  proceedings  in  the  court  of 
another  district  to  secure  a  confirmation 
of  their  appointment  and  be  put  In  pos- 
session of  the  property  of  the  corporation 
In  such  district.  In  re  Tygarts  River 
Coal  Co.,  203  Fed.  178,  80  Am.  Bankr. 
Rep.  183. 

us  Skublnsky  v.  Bodek,  172  Fed.  340, 
22  Am.   Bunkr,  Rep.  699. 

'*»  American  Grapuophone  Co.  v. 
Leeds  &  Catlin  Co.,  174  Fed.  158,  23  Am. 
Bankr.  Rep.  337;  where  the  bankrupt 
corporation  was  defendant  In  a  suit  for 
the  Infringement  of  a  patent,  and  the  re- 
ceiver in  bankruptcy  was  appointed  after 
an  interlocutory  decree  against  it  and  a 
reference  for  an  accounting  as  to  dam- 
ages and  profits  and  It  was  held  that  the 
receiver  could  not  be  required  to  prepare 
a  statement  of  profits,  from  the  com- 
pany's books  for  use  before  the  master, 
or  to  render  any  other  active  assistance 
to  the  complainant  at  the  expense  of  the 
estate  in  bankruptcy,  unless  he  should 
elect  to  become  a  party  to  the  suit 
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the  attorney  for  the  petitioning  creditor,  at  whose  instance  the  receiver 
was  appointed,  should  not  be  employed  as  attorney  for  the  receiver,1** 
and  a  bargain  for  a  division  of  fees  between  the  receiver,  the  attorney 
whom  he  desired  to  appoint,  and  the  attorney  for  the  petitioning  credi- 
tors, is  illegal  and  unprofessional,  and  will  require  the  removal  of  the 
receiver  and  the  appointment  of  a  new  one.141  So  also,  the  court  of 
bankruptcy  always  has  power  to  direct  the  receiver  to  dismiss  the  at- 
torney employed  by  him  and  to  retain  other  counsel,  and  will  do  so 
if  it  appears  that  the  attorney  originally  employed  is  incompetent,  or 
that  he  is  acting  in  the  interests  of  one  creditor  or  set  of  creditors  as 
against  others,  instead  of  for  the  good  of  all,  or  that  he  is  seeking  to 
serve  some  purpose  of  his  own  in  any  way  antagonistic  to  the  interests 
of  general  creditors.1" 

Upon  the  appointment  of  a  trustee  for  the  estate,  the  receiver  in 
bankruptcy  should  at  once  turn  over  to  him  all  assets  and  money  in 
his  hands,  except  such  as  will  probably  be  required  to  pay  the  expenses 
of  the  receivership,  and  it  is  not  necessary  that  he  should  wait  until  his 
accounts  have  been  passed  and  he  is  discharged.1*1  But  a  particular 
fund  may  be  permitted  to  remain  in  the  hands  of  the  receiver,  after  the 
qualification  of  a  trustee,  when  the  final  disposition  of  it  is  doubtful,  on 
account  of  pending  litigation,  unsettled  questions  of  title,  or  the  assertion 
of  a  lien  upon  it.1**  And  a  balance  remaining  after  all  creditors  have 
been  satisfied  by  the  carrying  out  of  a  composition  approved  by  the 
court,  may  be  ordered  turned  over  to  a  claimant  who  is  clearly  entitled 
to  it  as  against  the  bankrupt  himself.1** 

§  212.  Continuing  Bankrupt's  Business. — A  receiver  in  bankruptcy 
may  be  authorized  to  carry  on  the  business  of  the  bankrupt.1**  And 
this  course  is  sometimes  highly  desirable  where  the  business  is  of  a 
kind  which  depends  largely  on  its  good  will  and  loses  value  rapidly  if  it 
ceases  to  be  a  "going  concern."  But  this  authority  is  to  be  granted  only 
when  it  is  "necessary  in  the  best  interest  of  the  estate,"  and  only  for  a 
"limited  period."     Since  a  receiver  is  appointed  only  to  take  charge  of 

im  In  re  Strobel  (C.  C.  A.)  160  Fed.      rapt    corporation    withholds    its    books 

916,  20  Am.  Banfcr.  Rep-  22.  from  Inspection  by  the  bankrupt's  trus- 

»>  In  re  Oshwitz,  183  Ted.  990,  25      •*•>  appointed  in  the  same  court,  the  lat- 

Am.  Bankr.  Hep.  594.  ter  m!L*  obtaln  aceeBS  to  ***  bookB  bT  an 

order  on  an  informal  application.    Id  re 

i«In  re  Champion  Wagon  Co.,  193      lM9  Lumber  Co    206  Fed.  780,  30  Am. 

Fed.  1004,  28  Am.  Bankr.  Rep.  51.     As      Bankr    Rep    749 

to  the  compensation  of  recelyer'B  attar-  144ln  re  Vogt,  159  Fed.  817,  20  Am. 

ney,  see  Leman  v.  Steele,  167  111.  App.      Bankr  ^  343. 

1M-  '«  In  re  3.  C.  Winship  Co..  120  Fed. 

t,  56  C.  C.  A.  45,  9  Am.  Bankr.  Rep.  638. 
i*«  Bankruptcy  Act  1898,  I  2,  ct  6. 
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the  property  until  the  trustee  is  qualified  (supposing  that  the  adjudica- 
tion is  made),  it  would  seem  that  his  authority  to  carry  on  the  business 
should  be  limited  to  the  time  when  there  is  a  trustee  competent  to  take 
charge  of  it.  Thereupon  the  court  may,  in  like  circumstances,  empower 
the  trustee  to  conduct  the  business  for  a  limited  period.  An  order  au- 
thorizing the  receiver  thus  to  carry  on  the  business  of  the  bankrupt  rests 
largely  in  the  discretion  of  the  court  and  cannot  be  collaterally  attacked, 
and  "it  would  require  a  most  extraordinary  showing  to  persuade  an  ap- 
pellate court  to  the  conclusion  that  such  discretion  had  been  abused."  "' 
Where  the  receiver  is  thus  authorized  to  go  on  witK  the  business,  he  may 
either  accept  an  unfilled  contract  for  supplies  to  be  furnished  to  the 
bankrupt,  or  reject  it  if  he  deems  it  burdensome,  but  in  the  latter  case, 
the  other  party  has  his  claim  against  the  estate  for  damages  for  the 
breach  of  the  contract.1"  The  receiver  is  generally  the  person  best 
able  to  judge  of  the  advantage  of  continuing  the  business,  and  should 
exercise  good  sense  and  honesty  in  regard  to  it.  If  he  persists  in  keep- 
ing on  with  the  business,  when  he  knew  it  to  be  unprofitable  from  the  be- 
ginning and  capable  of  being  conducted  only  at  a  loss,  he  should  be  sur- 
charged with  a  portion  of  the  loss  sustained.10 

If  the  receiver  needs  funds  for  operating  expenses,  as  is  usually  the 
case,  the  court  of  bankruptcy  has  power  to  authorize  him  to  borrow 
money  and  to  issue  receiver's  certificates  therefor,  having  the  usual  pri- 
ority of  Hen.1M  And  a  mortgagee  who  participates  in  the  bankruptcy 
proceedings  and  makes  no  objection  to  the  appointment  of  a  receiver  to 
carry  on  the  business  will  be  precluded  from  insisting  on  the  priority  of 
his  mortgage  over  the  operating  expenses  and  other  obligations  incurred 
by  the  receiver  under  the  orders  of  the  court."1  There  is  also  an  implied 
power  in  a  receiver  in  bankruptcy,  who  is  authorized  to  conduct  the  busi- 
ness, to  purchase  on  credit  and  to  borrow  money,  but  this  exists  only  in 
the  absence  of  an  express  grant  of  authority  to  him  by  the  court  Hence 
where  the  court  authorizes  the  receiver  to  borrow  a  specified  sum  of 
money,  any  loans  made  in  excess  of  that  amount  are  made  in  violation  of 
the  authority  conferred,  and  will  bind  the  estate  only  on  a  showing  that 

>*t  In  re  Isaacson,  174  Fed.  406,  98  0.  '*•  In   re  Consumers'  Coffee  Co.,   162 

C.  A.  614,  23  Am.  Bankr.  Hep.  98.  Fed.  786,  20  Am.  Bankr.  Bep.  835. 

us  Southern  Steel  &  Iron  Co.  v.  Hick-  »">  In  re  Restein,  162  Fed.  986,  20  Am. 

man,  Williams  &  Co.,  190  Fed.  S88,  27  Bankr.   Rep.   832;    Id    re  Erie  Lumber 

Am.  Bankr.  Rep.  203.     And  see  In  re  Co.,  150  Fed.  817,  17  Am.  Bankr.  Rep. 

Niagara  Radiator  Co.,  164  Fed.  102,  21  680. 
Am.  Bankr.  Rep.  66. 
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the  proceeds  were  used  in  conducting  the  business,  and  then  only  ratably 
with  the  claims  of  other  creditors  of  the  r 


§  213.  Claims  of  Third  Persons  Against  Receiver  or  Estate. — Prop- 
erty in  the  possession  of  a  receiver  in  bankruptcy  is  in  the  custody  of  the 
law,  and  an  attachment  or  garnishment  levied  upon  it  is  void.15*  Ordi- 
narily claimants  must  work  .out  their  rights  by  application  to  the  court 
of  bankruptcy.  Thus,  an  attorney  who  is  in  possession  of  securities  be- 
longing to  a  bankrupt  corporation  will  be  required  to  turn  them  over  to 
the  receiver,  and  if  he  claims  a  lien  on  them,  his  rights  may  be  determin- 
ed in  the  bankruptcy  court.  M  So,  if  the  receiver  occupies  a  store  or 
other  building  leased  by  the  bankrupt,  and  the  landlord  desires  to  have 
the  bankrupt's  goods  removed  and  the  premises  vacated  by  the  receiver, 
his  remedy  is  by  petition  to  the  court  of  bankruptcy ,1M  Generally,  the 
question  of  the  right  to  property  or  funds  in  custodia  legis  is  one  which 
the  bankruptcy  court  may  determine  summarily  and  without  the  for- 
mality of  technical  pleadings  or  a  plenary  suit.158  And  third  persons 
may  in  this  manner  be  required  to  surrender  to  the  receiver  property 
which  they  hold  in  possession  as  agents  or  bailees  of  the  bankrupt.1" 
But  a  receiver  in  bankruptcy  is  not  vested  with  the  powers  of  a  trustee, 
but  is  a  mere  custodian,  and  has  no  authority  to  take  possession  of  prop- 
erty held  and  claimed  adversely  by  a  third  person;  and  on  a  petition  by 
such  adverse  claimant  to  recover  property  alleged  to  have  been  taken 
from  his  possession  by  the  receiver  without  his  consent,  the  invalidity  of 
his  title  is  no  defense. 1M  Neither  has  the  court  of  bankruptcy  jurisdic- 
tion, on  a  mere  summary  petition,  to  determine  the  question  of  right  and 
title  as  between  a  stranger  holding«property  by  an  adverse  claim,  assert- 
ed in  good  faith,  and  a  receiver  alleging  that  he  acquired  it  by  a  fraudu- 
lent or  preferential  transfer.18*  But  the  court  has  jurisdiction  to  enter- 
in  In  re  C.  M.  Burihalter  &  Co,  182  A.  481,  13  Am.  Banter.  Rep.  531.  But 
Fed.  353,  25  Am.  Bankr.  Rep.  378.  where  one  charged  with  conspiring  with 

i**  McAfee  v.  Arnold  &  Mathls,  155  a  bankrupt  to  conceal  assets  consented 
Ala.  561,  46  South.  870.  that  the  money  In  his  possession  be  lm- 

i«*  In  re  Enrich's  Ft.  Hamilton  Brew-  pounded  by  the  bankruptcy  court  to  de- 
ery,  158  Fed.  644,  19  Am.  Bankr.  Bep.  clde  whether  It  belonged  to  the  bankrupt, 
70S.  the  money-  should  not  be  delivered  on  the 

>«  In  re  Kleinhans,  US  Fed.  107,  7  petition  of  such  person  until  the  rlgbt 
Am.  Bnnkr.  Rep.  604.  thereto  was  adjudicated.     In  re  Robin. 

i«  In  re  J.  C.  Wlnship  Co.,  120  Fell,      son  (D.  C.)  237  Fed.  102. 
93,  66  C.  C.  A.  45,  9  Am.  Bnnkr.  Rep.  638.  '«»  In  re  Eurlch's  Ft.  Hamilton  Brew- 

«» In  re  Muncle  Pulp  Co.,  13fl  Fed.  ery,  158  Fed.  644.  19  Am.  Bnnkr.  Rep. 
546,  71  C.  C.  A.  530,  14  Am.  Bankr.  Hep.  798:  fopelaud  v.  Martin,  1S2  Fed.  805, 
70;  In  re  Friedman,  161  Fed.  260,  20  25  Am.  Bankr.  Rep.  268;  In  re  Darling- 
Am.  Bankr.  Hep.  37.  ton  Co.,  163  Fed.  389,  20  Am.  Bankr.  Rep, 

»■  In  re  Kolln,  134  Fed.  557,  67  C.  C.      805:   Knapp  &  Spencer  Co.  v.  Drew,  160 
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tain  the  proceeding  so  far  as  to  ascertain  whether  the  claimant  is  in  fact 
an  adverse  claimant,  or  whether  he  holds  the  property  as  agent  or  bailee 
of  the  bankrupt.1*  And  where  property  has  once  come  into  the  posses- 
sion of  the  receiver  as  a  part  of  the  bankrupt's  estate,  and  has  been  taken 
from  him  by  an  adverse  claimant,  either  with  or  without  his  consent,  the 
court  of  bankruptcy  has  power  to  protect  its  possession  by  a  summary 
order  requiring  the  return  of  the  property,  or  its  proceeds  if  sold,  and 
jurisdiction  to  adjudicate  with  respect  to  all  claims  thereto.1*1 

Where  a  sheriff's  levy  of  execution,  on  judgments  rendered  against 
the  bankrupt  more  than  four  months  before  the  bankruptcy,  was  insuffi- 
cient, and  the  sheriff  was  attempting  to  sell  property  other  than  that 
subject  to  a  purchase-money  lien  in  favor  of  one  of  the  judgment  credi- 
tors, it  was  held  that,  as  the  property  subject  to  the  lien  was  not  identi- 
fied, it  was  proper  for  the  bankruptcy  court  to  refuse  an  order  for  de- 
livery of  any  property  to  the  sheriff,  and  instead  to  allow  its  own  receiv- 
er to  retain  possession  of  all  the  property.1*  In  another  case,  where 
the  bankrupt  would  have  been  entitled  to  the  possession  of  goods  in  the 
hands  of  a  carrier  consigned  to  him,  on  payment  of  the  freight,  on  the 
day  on  which  a  demand  was  made  by  his  receiver  in  bankruptcy,  in  case 
bankruptcy  had  not  intervened,  it  was  considered  that  the  receiver  was 
entitled  to  the  same,  and  the  wrongful  refusal  of  the  carrier's  agent  to 
deliver  the  goods  constituted  him  the  agent  of  the  receiver,  thus  ter- 
minating the  right  of  stoppage  in  transitu.1*  Where  a  New  York  mort- 
gage provided  that,  in  the  event  of  default,  the  mortgagee  should  have 
the  right  to  enter  and  take  possession  of  the  premises  and  to  receive  the 
rents  and  profits,  it  was  held  that  the  mortgagee  was  not  entitled  to  the 
rents  and  profits  until  he  had  entered  into  possession  or  foreclosed  the 
mortgage,  and  hence  the  receiver  in  bankruptcy  of  the  mortgagor  is  en- 
titled to  the  rents  and  profits  collected  before  the  mortgage  was  fore- 
closed.'" 

Fed.  413.  87  0.  0.  A.  365,  20  Am.  Bankr.  725;  In  re  Dialogue  <D.  C.)  216  Fed.  462, 

Rep.  356;    In  re  Mundle,  139  Fed.  661,  32  Am.  Bankr.  Rep.  183. 

14  Am.  Bankr.  Rep.  680.  "■  In  re  Brinn  (D.  C.>  262  Fed.  627, 

i*o  In  re  Andre,  135  Fed.  736,  68  O.  C.  46  Am.  Bankr.  Rep.  T4. 

A.  374,  13  Am.  Bankr.  Rep.  132;  In  re  ■«  In  re  White  (D.  C.)  205  Fed.  383, 

Livingston   ft   Turk,   205   Fed.   364.   125  20  Am.  Bankr.   Rep.  368. 

0.  O.  A.  682,  30  Am.  Bankr.  Rep,  631.  >"*  In  re  Brose,  254  Fed.  664, 166  0.  C. 

i«i  In  re  Rose  Shoe  Mfg.  Co.,  168  Fed.  A.  162,  42  Am.  Bankr.  Rep.  643.    But  see 

30,  96  a  0.  A.  461,  21  Am.  Bankr.  Rep.  In  re  Jarmuloweky  fD.  C.)  224  Fed.  141, 
86  Am.  Bankr.  Rep.  514. 
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§  214.  Action*  By  and  Against  Receiver. — The  functions  of  a  re- 
ceiver appointed  to  "take  charge  of  the  property  of  the  bankrupt,"  as  au- 
thorized by  the  statute,  are  not  limited  to  the  mere  receipt  and  custody 
of  such  property  as  may  be  voluntarily  surrendered  to  him,  but  it  is  his 
duty  to  collect  and  recover  the  property,  by  suit  if  necessary ;  and  the 
court  has  jurisdiction,  in  appointing  the  receiver,  to  authorize  him  to  in- 
stitute all  necessary  actions  at  law  or  in  equity  for  the  recovery  of  the 
bankrupt's  property,1**  He  may  maintain  summary  proceedings  in  the 
court  of  bankruptcy  in  a  case  proper  for  that  mode  of  procedure,1**  or 
replevin,  where  that  form  of  action  would  otherwise  be  appropriate,1*7 
and  he  may  sue  in  state  courts  as  well  as  federal  courts,  and  the  decree 
authorizing  him  to  sue  will  not  be  open  to  collateral  impeachment  in  an 
action  brought  by  him.1**  But  the  receiver  will  not  be  authorized  to 
bring  suit  for  the  collection  of  assets  in  a  jurisdiction  other  than  the  one 
in  which  he  was  appointed;  that  is.  he  cannot  maintain  an  action  in  a 
federal  court  in  another  district  or  in  a  state  court  of  another  state.1** 
If  assets  of  the  bankrupt  are  discovered  in  another  state,  the  proper 
course  is  for  the  petitioning  creditors  to  apply  to  the  proper  court,  fed- 
eral or  state,  in  such  other  state,  setting  up  the  pending  proceedings  in 
bankruptcy  as  the  basis  of  their  action,  and  asking  for  protection  for 
their  rights  in  the  property  of  the  debtor  within  that  state,  by  injunction, 
receivership,  or  other  appropriate  remedy,  in  which  proceedings  the 
trustee  in  bankruptcy,  subsequently  appointed,  may  appear  and  take 


i"  In  re  Flxen  ft  Co.,  96  Fed.  748,  2 
Am.  Bankr.  Hep.  822.  A  receiver  In 
bankruptcy  may  be  authorized  to  sue  a 
carrier  for  negligence  In  the  handling  of 
freight  Slaughter  v.  Louisville  &  N.  R. 
Co.,  126  Tenn.  202,  143  S.  W.  603.  A 
receiver  In  bankruptcy  may  sue  out  an 
attachment,  or  bring  an  action  to  pre- 
vent the  statute  of  limitations  from  run- 
ning, or  sue  at  law  to  recover  any  debt 
or  personal  property  which  might  other- 
wise be  lost.  McKenna  v.  Handle,  5 
Alaska,  590.  A  receiver  appointed  In 
bankruptcy  has  no  right  to  recover  se- 
curities deposited  by  the  bankrupt  to 
secure  a  usurious  loan,  without  tender- 
ing the  amount  lawfully  due.  Rice  v. 
Schneck.  180  App.  Dlv.  877,  179  N.  T. 
Supp.  335.  A  cause  of  action  In  favor  of 
a  receiver  In  bankruptcy  for  conversion 
of  property  wrongfully  taken  from  his 
possession,  Is  not  assignable.  ■  Ellis  v. 
Feeney  &  Sheeban  Bldg.  Co.,  187  App. 
Dlr.  481.  17ft  N.  T.  Rnpp.  61. 


TO. 

ist  Unmack  v.  Douglass,  75  Conn.  633, 
SB  Atl.  12. 

los  Slaughter  v.  Louisville  &  N.  R.  Co., 
120  Tenn.  292,  148  8.  W.  603.  But  the 
order  authorizing  the  receiver  to  sue  Is 
not  conclusive  on  the  question  whether 
he  has  any  cause  of  action.  Greenhall 
v.  Hnrwitz.  30  Misc.  Rep.  186,  141  N.  T. 
Supp.  914. 

its  Hark  v.  Booth,  17  How.  327,  15  L. 
Ed.  164:  Hale  v.  Alllnsou,  1S8  U.  S.  50,  23 
Sup.  Ct,  244, 47  L.  Ed.  380;  In  re  Dunseath 
ft  Son  Co..  168  Fed.  973,  21  Am.  Bflukr. 
Rep.  742;  22  Am.  Bankr.  Rep.  75;  In  re 
National  Mercantile  Agency,  128  Fed. 
639,  12  Am.  Bankr.'  Rep.  189;  In  re 
Sehrom,  97  Fed.  760,  8  Am.  Bankr.  Rep. 

352.  Compare  In  re  Dempster,  172  Fed. 

353,  22  Am.  Bankr.  Rep.  751.  See  Fletch- 
er v.  Murray  Commercial  Co.,  72  Wash. 
K25.  130  Pac.  1140. 
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charge."0  Or  if  the  receiver  is  armed  with  an  order  of  the  court  which 
appointed  him,  requiring  the  surrender  of  property  in  another  state,  it 
appears  that  he  may  apply  to  the  court  of  bankruptcy  in  such  other 
state  for  its  assistance  in  the  enforcement  of  the  order.1'1  It  is  not  with- 
in the  functions  of  such  a  receiver  to  attempt  to  vacate  alleged  prefer- 
ential payments  or  transfers,  to  dissolve  liens,  or  to  recover  property  al- 
leged to  have  been  conveyed  away  in  fraud  of  the  bankrupt's  creditors. 
Authority  to  take  measures  of  this  kind  is  indeed  conferred  by  the  bank- 
ruptcy act,  but  only  upon  the  trustee  in  bankruptcy,  not  the  receiver. 
The  latter,  therefore,  has  no  authority  to  bring  suits  of  this  kind  or  for 
the  purposes  mentioned."* 

As  to  actions  against  the  receiver,  an  act  of  Congress  provides  that 
"every  receiver  or  manager  of  any  property  appointed  by  any  court  of 
the  United  States  may  be  sued  in  respect  of  any  act  or  transaction  of 
his  in  carrying  on  the  business  connected  with  such  property,  without 
the  previous  leave  of  the  court  in  which  such  receiver  or  manager  was 
appointed."  m  It  has  been  pointed  out  that,  while  this  section  applies  to 
receivers  in  bankruptcy,  it  does  not  authorize  a  suit  without  leave 
against  such  receiver  unless  he  is  carrying  on  the  business  of  the  bank- 
rupt, or  in  respect  to  his  acts  relating  merely  to  the  care  and  preserva- 
tion of  the  property  of  the  estate.17*  It  may  be  proper  for  him  to  enter 
his  appearance  in  a  suit  pending  against  the  bankrupt  at  the  time  of  his 
appointment,1"  but  in  respect  to  claims  which  will  be  provable  in  the 
bankruptcy  proceedings,  the  receiver  is  not  the  proper  person  to  adjust 
such  claims  or  to  defend  suits  thereon,  and  an  action  on  such  a  claim, 
against  the  receiver  as  such,  will  not  be  authorized  or  allowed  by  the 

itoIh  re  Sehrom,  97  Fed.  760,  3  Am.  goods   ot  a    bankrupt   alleged    to  have 

Bankr.  Rep.  352.  been    fraudulently    conveyed    had    been 

in  In  re  Pelser,  US  Fed.  199,  7  Am  taken  Into  the  possession  of  an  ancillary 

Bankr.  Rep.  690.  receiver.  It  was  held  that  the  court  ap- 

lTiBoonville  Nat  Bank  v.  Blakey,  107  pointing  such  receiver  acquired  Jurlsdie- 

Fed.  801,  47  C.  C.  A.  43,  6  Am.  Bankr.  tlon   to  determine   the   validity  of  the 

Rep.  13;    Frost  v.  Latham  &  Co.,  181  transfer  and  the  rights  of  the  parties. 

Fed.  S66,  25  Am.  Bankr.  Rep.  313;  Guar-  In    re  LIpman,  201   Fed.   160,  29  Am. 

anty  Title  &  Trust  Co.  v.  Pearlman,  144  Bankr.  Rep.  139. 

Fed.  650,  16  Am.  Bankr.  Rep.  461 ;  Lane-  IT1  FederBl  judicial  Code  1911,  |  66. 

ing  v.  Manton.  14  N.  B.  R.  127,  Fed.  Cas.  And  ^  In  K  Keliy  DrT  Goods  Co.,  102 

No.  8,077.     Compare  In  re   Alexander,  Fed  nT  4  Am  Bankr  R       ^ 

193  Fed.  749.     Where  the  bankrupt  had  .          „         .   „ 

sold  certain  of  his  assets  to  his  attorney,  „  "*  In  re  Ka'b  &  Berger  Mfg.  Co.,  165 

and  the  latter  had  sold  the  same  to  an-  Fed-  «J  91  c-  c-  A-  573-  2*  An>-  ^"kr. 

other  person,  It  was  held  that  a  receiver  ^ep.  393  •  lD  re  ^ane  timber  Co.  (D.  C.) 

in  bankruptcy  was  entitled  to  sue  to  «»  Fed.  780,  30  Am.  Bankr.  Rep.  740. 

vacate  such  sales,  without  waiting  for  »'»  In  re  Muacie  Pulp  Co.,  151  Fed. 

the  appointment  of  a   trustee.     In   re  732,  81  C.  C.  A.  116,  18  Am.  Bankr.  Rep. 

Alexander,   103  Fed.    749.     And  where  56. 
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bankruptcy  court  in  any  event.1"  But  as  to  the  receiver's  own  acts  and 
transactions,  the  case  is  different.  The  court  of  bankruptcy  has  no  juris- 
diction to  stay  or  prevent  the  maintenance  of  an  action  against  the  re- 
ceiver to  enforce  a  personal  liability  against  him  for  acts  done  beyond 
the  scope  of  his  authority.1"  Thus,  if  the  receiver  takes  possession  not 
only  of  the  property  designated  in  the  order  appointing  him,  but  also  of 
other  goods,  the  property  of  a  third  person  and  which  never  were  owned 
by  the  bankrupt,  the  owner  thereof  may  maintain  trespass  in  a  state 
court  against  the  receiver,  as  an  individual,  for  thus  interfering  with 
property  which  was  outside  the  order  of  the  court.17*  So  also,  a  state 
court  has  jurisdiction  of  an  action  against  a  receiver  in  bankruptcy  to 
recover  rent  for  premises  occupied  by  the  bankrupt  under  a  lease  which 
the  receiver  elected  to  accept.17* 

§  215.  Ancillary  Receiverships. — Notwithstanding  a  few  decisions 
to  the  contrary,1*0  it  is  now  quite  well  settled  (especially  since  the 
amendment  of  1910)  that  the  statute  invests  courts  of  bankruptcy  with 
ancillary  jurisdiction  to  appoint  receivers  for  property  found  within 
their  territory  and  belonging  to  a  debtor  against  whom  a  petition  in 
involuntary  bankruptcy  has  been  fifed  in  another  district,1'1  though  it 
seems  that  this  power  ought  not  to  be  exercised  without  such  notice  to 
the  persons  in  possession  of  the  property  and  to  other  parties  in  in- 
terest as  will  answer  the  requirement  of  due  process  of  law.1'*  The 
court  of  bankruptcy  thus  appointing  an  ancillary  receiver  has  juris- 
diction to  hear  and  determine  the  claims  of  third  persons  asserting  title 
to  the  property  or  liens  upon  it,1**  and  to  settle  the  ancillary  receiver's 
accounts,  affording  to  creditors,  or  to  the  trustee  of  the  primary  juris- 

i'«  In  re  Helm  Milk  Product  Co.,  183  but  resort  moat  be  had  to  the  federal 

Fed.  787,  25  Am.  Hauler.  Bep.  716.  courts  tor  relief. 

i"  In  re  Bpecnler  Bros.,  185  Fed.  311,  n»  Brooklyn  Improvement  Co.  v.  Lew- 

26  Am.  Bankr.  Sep.  97;    In  re  Kalb  &  la,  136  App.  Dlv.  861, 122  N.  T.  Supp.  111. 

Berger  Mfg.  Co.,  195  Fed.  885,  91  0.  C.  A.  ,„  Rosa-Meebftm  Foundry  Co.  v.  South- 

573,  21  Am.  Bankr.  Bep.  393.    But  a  re-  era  Car  4  p01lnary  Co.,  124  Fed.  403,  10 

cetver  in  bankruptcy  is  not  personally  im,  Bankr.  Bep.  624 ;    In  re  Dempster, 

liable  (or  negligence  of  a  person  employ-  572  Fed.  353,  22  Am.  Bankr.  Bep.  751 

ed  by  bira  to  remove  property  which  he  lsl  Jn  fe  DuBBeato  &  Son  ^  16g  Feli 

was   authorized   to  remove,  where   the  9?3    21  Am    Bankr    R       ?42     ^  Am 

receiver  was  not  guilty  of  any  negligence  Bflnkr   R       ?3     ,n  rfi  ,        L    N 

in  the  selection  of  such  employe     Fred-  &  Bro  c      u&  Fed  500  18  Am   ^^ 

erlck  A-  Stokes  Co.  v.  Carell,  138  N.  T.  Rep  fl6.   ^  n  Benl;dlct  140  Fed  55  15 

Supp.  536.  ^    B  ^     R       232 

"•In  re  Young,  7  Fed.  855:    Dnlton  ,.._       „    . v     „       ,      _        _     ,. 

Adding  Mach.  Co.  v.  Sherrard,  207  111.  >»  Boss-Meeham  Foundry  Co.  v.Soutfi- 

APP.  338.     But  see  Quait  v.  Wortbam  «  <^  *  f0^  %•>  »  Fed-  40a- 

Bros.  Co.,  176  111.  App.  273,  holding  that  10  Am"  Bankr"  ReP"  624" 

the  actions  of  a  receiver  In  bankruptcy  is*  Fidelity  Trust  Co.  v.  Gasket!  (C. 

may  not  be  attacked  in  the  state  courts,  C.  A.)  195  Fed.  865,  28  Am.  Bankr.  Bep.  4. 
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diction,  an  opportunity  to  question  the  correctness  of  the  accounting 
in  the  ancillary  court,  the  receiver  not  being  bound  to  account  to  the 
court  of  primary  jurisdiction.'*4  But  the  ancillary  receiver's  duty  is 
limited  to  the  collection  of  assets  and  to  holding  the  same  to  await  the 
appointment  of  a  trustee,  and  he  will  not  ordinarily  be  authorized  to 
sell  any  of  the  property  in  his  custody.18*  An  application  to  vacate  the 
receivership,  on  a  ground  going  to  the  root  of  the  whole  matter,  as,  that 
the  alleged  bankrupt  was  solvent  and  had  not  committed  an  act  of 
bankruptcy,  should  not  be  made  in  the  first  instance  to  the  court  of  an- 
cillary jurisdiction  (the  same  person  having  been  appointed  receiver  in 
both  districts),  but  to  the  court  of  original  jurisdiction. **• 

§  216.  Accounts  and  Compensation  of  Receiver. — A  receiver  in 
bankruptcy,  on  the  termination  of  his  trust,  should  submit  his  account 
of  receipts  and  disbursement,  which  will  be  audited  and  passed  in  the 
usual  manner.1"  Exceptions  to  the  account  should  be  verified,  though 
the  omission  of  a  verification  is  an  amendable  defect.1**  The  receiver 
will  be  surcharged  with  the  value  of  any  property  coming  into  his  hands 
and  not  accounted  for.18"  And  though  a  petition  is  dismissed,  on  the 
ground  that  the  alleged  bankrupt_»xas  not  amenable  to  the  law,  yet  as 
the  court  had  jurisdiction  to  determine  that  question,  its  appointment  of 
a  receiver  was  not  void,  and  hence  it  may  in  its  discretion  allow  and  pay 
the  expenses  of  the  receivership  out  of  the  funds  in  the  receiver's  hands, 
where  his  services  were  beneficial  to  the  estate.1*0  As  to  allowing  fees 
to  an  attorney  representing  the  receiver,  it  has  been  said  that,  ordina- 
rily, the  duties  of  a  statutory  receiver  for  an  alleged  bankrupt  neither 
require  nor  justify  the  employment  of  an  attorney,  and  hence  no  claim 
for  the  services  of  an  attorney  so  employed  is  chargeable  per  se  against 
the  estate,  predicated  alone  on  the  fact  of  employment  and  service 

J»*  Looser  v.  Dallas  (C.  O.  A.)  192  Fed.  "«  In  re  Hayes,  192  Fed.  1018,  27  Am. 

909,  2T  Am.  Bankr.  Kep.  733.  Bankr.  Rep.  718. 

„*,M™renB^OCkton  t?ML"*0ti!ft'  1M  "'Where  the  accounts  of  a  receiver 

Fed.  233,  27  Am.  Bankr.  Bep.  577.    An-  ta  bankruptcy  have  ^  settled  by  a 

ciliary  receivers  In  bankruptcy  are  of-  eoan    nav,       jurisdiction,   he  may  ^ 

fleers  of  the  court,  and  not  successors  In  mmmnt^  ordered  t0          wer  ^  kl. 

Mt  e  £  ^  b>SWi  KDd ^  *h!  °?  ««  **  «"»  his  surety  may  be  held 
not  charged  with  the  bankrup .  taowt      „ab]e  th;re(or  £       £     B 

?TJf£?  ?    T    under  which  he  ob- 

talned  title  to  the  property,  possession      _  ' 

of  which  the  receivers  acquired  from  the 

bankrupt,  though  they  may  be  charged  ISSIn  re  Ketterer  Mfg.  Co.,  153  Fed. 

with  knowledge  of  the  Identity  of  the      719,  19  Am.  Bankr.  Rep.  638. 

property  with   that  claimed,  If  It  was  ...  T_  „  «•.—..—•  ,-.  -      n      ,j» 

££ «..=M.»ert«  „ r «.  «„,,„  J'iJSS 2K*" Ie2 

could  be  determined  from  Inspection.    In  '  v  ^ 

re  Foegate  (D.  C)  268  Fed.  986,  45  Am. 
Bankr.  Rep.  596. 
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rendered.111  At  any  rate,  if  such  fees  are  allowed,  they  should  be  al- 
lowed only  to  the  extent  that  the  services  were  rendered  for  the  direct 
benefit  of  the  entire  estate,  and  not  of  any  particular  creditor.1**  And 
since  the  receiver  is  required  to  stand  independent  of  the  parties  to  the 
litigation,  he  will  not  be  allowed  to  charge  the  estate  for  services  ren- 
dered to  him  by  the  attorney  for  either  party  during  the  continuance  of 
such  relation.18* 

As  to  the  receiver's  own  compensation,  the  bankruptcy  act,  as  orig- 
inally adopted,  made  no  provision  for  this,  except  in  the  clause  provid- 
ing that  the  "actual  and  necessary  cost  of  preserving  the  estate  subse- 
quent to  filing  the  petition"  should  have  priority  and  be  paid  in  full 
out  of  the  estate.1*4  Accordingly  it  was  held  that  the  question  of  al- 
lowing commissions  or  compensation  to  the  receiver,  and  the  amount, 
was  committed  entirely  to  the  sound  judicial  discretion  of  the  court  as 
in  ordinary  cases  in  courts  of  equity,  to  be  determined  upon  considera- 
tion of  the  services  rendered  in  the  particular  case.1**  But  an  amend- 
ment to  the  bankruptcy  act  adopted  in  1910  provides  on  this  subject 
that  "receivers  or  marshals  appointed  pursuant  to  section  two,  sub- 
division three,  of  this  act,  shall  receive  for  their  services,  payable  after 
they  are  rendered,  compensation  by  way  of  commissions  upon  the  mon- 
eys disbursed  or  turned  over  to  any  person,  including  lien  holders,  by 
them,  and  also  upon  the  moneys  turned  over  by  them  or  afterwards 
realized  by  the  trustee  from  property  turned  over  in  kind  by  them 
to  the  trustees,  as  the  court  may  allow,  not  to  exceed  six  per  centum 
on  the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys  in 
excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hundred 
dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand  five  hun- 
dred dollars  and  less  than  ten  thousand  dollars,  and  one  per -centum  on 
moneys  in  excess  of  ten  thousand  dollars:  Provided,  that  in  case  of 
the  confirmation  of  a  composition  such  commissions  shall  not  exceed 
one-half  of  one  per  centum  of  the  amount  to  be  paid  creditors  on  such 
compositions:  Provided  further,  that  when  the  receiver  or  marshal  acts 
as  a  mere  custodian  and  does  not  carry  on  the  business  of  the  bank- 
rupt as  provided  in  clause  five  of  section  two  of  this  act,  he  shall  not 
receive  nor  be  allowed  in  any  form  or  guise  more  than  two  per  centum 

'"  In  re  T.  E.  Hill  Co.,  159  Fed.  73,  ««  Bankruptcy  Act  1898,  J  64b. 

86  C.  C.  A.  283,  20  Am.  Bankr.  Rep.  73.  i»"  In  re  Schoenfeld,  183  Fed.  218,  106 

But  compare   In   re   Oppenhetmer,  146  U.  C.  A.  481,  23  Am.  Bankr.  Hep.  748; 

Fed.  140,  17  Am.  Bankr.  Rep.  59.    And  In  re  Kirkpatrlck,  148  Fed.  811,  78  C.  C. 

see  Infra,  S  784.  A.  Ml,  17  Am.  Bankr.  Rep.  594 ;    In  re 

">  In  re  Ketterer  Mfg.  Co.,  156  Fed.  Martin  Borgeeon  Co.,  151  Fed.  780,  18 

718, 19  Am.  Bankr.  Rep.  638.  Am.  Bankr.  Rep.  178;    In  re  Geraon,  2 

*••  In  re  T.  L.  Kelly  Dry  Goods  Oo.,  Nat.  Bankr.  News,  493. 
102  Fed.  747,  4  Am.  Bankr.  Rep.  528. 
Br.K.BxR.rs»  En  >-S2 
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on  the  first  thousand  dollars  or  less,  and  one-half  of  one  per  centum  on 
all  above  one  thousand  dollars  on  moneys  disbursed  by  him  or  turned 
over  by  him  to  the  trustee  and  on  moneys  subsequently  realized  from 
property  turned  over  by  him  in  kind  to  the  trustee;  Provided  further, 
that  before  the  allowance  of  compensation  notice  of  application  there- 
for, specifying  the  amount  asked  shall  be  given  to  creditors  in  the  man- 
ner indicated  in  section  fifty-eight  of  this  act 

"Where  the  business  is  conducted  by  trustees,  marshals,  or  receiv- 
ers, as  provided  in  clause  five  of  section  two  of  this  act,  the  court  may 
allow  such  officers  additional  compensation  for  such  services  by  way  of 
■commissions  upon  the  moneys  disbursed  or  turned  over  to  any  person, 
including  lien  holders,  by  them,  and  in  cases  of  receivers  or  marshals, 
also  upon  the  moneys  turned  over  by  them  or  afterwards  realized  by  the 
trustees  from  property  turned  over  in  kind  by  them  to. the  trustees; 
such  commissions  not  to  exceed  six  per  centum  on  the  first  five  hundred 
dollars  or  less,  four  per  centum  on  moneys  in  excess  of  five  hundred 
dollars  and  less  than  one  thousand  five  hundred  dollars,  two  per  centum 
on  moneys  in  excess  of  one  thousand  five  hundred  dollars  and  less  than 
ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten 
thousand  dollars :  Provided  that  in  case  of  the  confirmation  of  a  com- 
position such  commissions  shall  not  exceed  one-half  of  one  per  centum 
of  the  amount  to  be  paid  creditors  on  such  composition:  Provided 
further,  that  before  the  allowance  of  compensation  notice  of  application 
therefor,  specifying  the  amount  asked,  shall  be  given  to  creditors  in 
the  manner  indicated  in  section  fifty-eight  of  this  act."  "•" 

§  217.  Sale  of  Property  Pending  Proceedings. — A  receiver  appointed 
by  a  court  of  bankruptcy  to  take  charge  of  the  property  of  a  bankrupt, 
pending  trie  election  and  qualification  of  a  trustee,  may  be  ordered  to 
sell  the  property,  or  any  part  of  it,  when  such  a  course  is  necessary  for 
the  preservation  of  its  value.1"  But  in  view  of  the  temporary  nature 
of  the  receiver's  functions,  such  sales  are  justified  only  when  the  prop- 
erty is  perishable  or  is  rapidly  depreciating  in  value.1'8  Thus,  where 
the  receiver  acquires  possession  of  a  leasehold  as  part  of  the  bankrupt's 

100  Act  Cong.  June  25,  1910,  g  9,  30  any  proceedings  theref or  in  me  domictl I- 

Stut  838.  ary  jurisdiction.     In  re  Brockton  Ideal 

im  In  re  Becker,  98  Fed.  407,  3  Am.  Shoe  Co.,  194  Fed.  233,  27  Am.  Bank?. 

Bankr.  Hep.  412;  In  re  B.  D.  Garner  &  Sep.  577. 

Co.,  153  Fed.  914,  18  Am.  Bankr.  Rep.  ""In  re  Desrochers,  183  Fed.  991,  25 
733;  In  re  De  Lflacey  Stublea  Co.,  170  Am.  Bankr.  Hep.  703;  In  re  Harris,  166 
Fed.  860,  22  Am.  Bankr.  Hep.  400.  Where  Fed.  875,  19  Am.  Baukr.  Rep.  635. 
a  corporation  is  adjudged  bankrupt  In  "Perishable"  property,  in  this  connection 
Massachusetts  and  an  ancillary  receiver  is  not  restricted  to  property  which  de- 
appointed  in  New  York,  he  will  not  be  teriorates  physically,  but  includes  that 
authorized  to  sell  the  bankrupt's  stock  which  1b  liable  to  deteriorate  in  value 
in  trade  in    New  York,  in  absence  of 
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estate,  h«  should  not  attempt  to  make  a  sale  of  it.""*  And  whatever  be 
the  nature  of  the  property,  he  can  act  only  under  the  direction  of  the 
court.  A  sale  by  a  receiver  in  bankruptcy  without  the  order  ofthe  court 
conveys  no  title.*0*  The  sale  of  goods  as  perishable  is  for  the  benefit  of 
all  concerned,  the  money  realized  standing  in  place  of  the  property 
itself,  against  which  the  parties  interested  may  assert  their  rights 
the  same  as  if  the  sale  had  not  taken  place.*01  If  the  receiver  is  not  in 
possession  of  particular  property,  the  court  of  bankruptcy  has  no  ju- 
risdiction to  order  its  sale  and  determine  the  rights  of  adverse  claim- 
ants in  the  proceeds,101  unless,  it  may  be,  with  the  consent  of  the  claim- 
ant who  has  the  possession  of  the  property  .*M 


and  price  by  reason  of  delay  in  dispos- 
ing of  It.  In  re  Pedlow,  209  Fed.  841, 126 
C.  C.  A.  5CS,  31  Am.  Bankr.  Rep.  761. 

«•  In  re  Fulton  ID.  C.)  153  Fed.  664, 
18  Am.  Bunkr.  Rep.  591. 

«•  In  re  Styer  (D.  0.)  98  Fed.  290,  3 
Am.  Bankr.  Hep.  424;  In  re  Fulton  (D. 
C.)  1113  Fed.  664,  18  Am.  Bankr.  Rep. 
591 ;  Muscbel  t.  Austern,  43  Misc.  Rep. 
352,  87  N.  Y.  Supp.  235.  But  It  Is  within 
the  discretion  and  power  of  the  court  of 
bankruptcy,  by  confirmation  of  a  sale 
made  by  the  receiver  without  a  prior 
order,  to  ratify  and  validate  the  sale,  as 
it  can  of  course  subsequently  ratify  what 
It  could  have  authorized  In  advance. 
Klintz  v.  Marx,  205  III.  App.  376;  Ellis 
v.  Feeney  &  Sheeltan  Bldg.  Co.,  187  App. 
Dlv.  481,  176  N.  Y.  Supp.  «1.  Of  course 
a  receiver  in  bankruptcy  has  no  author- 
ity to  sell  at  private  sale  on  bis  own  re- 
sponsibility. But  If  be  reports  to  the 
court  an  offer  made  by  an  outside  party 
for  the  purchase  of  property  in  his 
charge,  and  the  court  makes  an  order 


authorizing  him  to  accept  the  offer  and 
sell  the  property,  the  transaction  be- 
comes a  judicial  sale,  and  the  purchaser 
can  be  compelled,  by  rule  or  attachment, 
to  comply  with  Its  terms.  In  re  J.  Jung- 
munn.  Inc.,  186  Fed.  362,  108  C.  O.  A. 
380,  26  Am.  Bankr.  Rep.  401. 

s«  Gealey  v.  South  Side  Trust  Co.,  240 
Fed.  1S6,  161  C.  C.  A.  225,  41  Am.  Bankr. 
Rep.  645;  In  re  Le  Vay  (D.  C.)  125  Fed. 
990.  11  Am.  Bankr.  Rep.  114. 

«*  First  Nat.  Bank  v.  Chicago  Title  A 
Trust  Co.,  198  D,  S.  280,  25  Sup.  Ct.  693, 
49  L.  Ed.  1051,  14  Am.  Bankr.  Rep.  102. 
One  who  purchases  property  from  a  re- 
ceiver in  bankruptcy,  which  is  listed  lu 
the  receiver's  inventory  as  property  al- 
leged to  belong  to  a  third  person,  must 
be  deemed  to  have  notice  of  the  owner- 
ship of  the  property.  Dalton  Adding  Ma- 
chine Co.  v.  Sherrard,  207  III.  App.  338. 

zti  Oinraen  v.  Talcott  (D.  C.)  175  Fed. 
261,  23  Am.  Bankr.  Rep.  572;  In  re  Hol- 
lingsworth  &  Whitney  Co.,  242  Fed.  753, 
155  C.  O.  A.  341,  39  Am.  Bankr.  Rep.  67S. 
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CHAPTER  XIII 

THE  BANKRUPT,  HIS  RIGHTS  AND  DUTIES 
Sea. 

218.  Status  of  Bankrupt  Daring  Proceedings. 

319.  Bankrupt  Subject  to  Orders  of  Court 

220.  Duties  With  Relation  to  Estate,  and  Assistance  to  Trustee. 

221.  Schedule  of  Assets;  Preparation  and  Filing. 

222.  Form  and  Contents  of  Schedule. 

223.  Preparation  of  Schedule  on  Bankrupt's  Default 

224.  Mistakes  and  Omissions  In  Schedule. 

225.  List  of  Creditors. 

226.  Amendment  of  Schedule  and  List 

227.  Surrender  of  Honey  or  Assets  to  Trustees ;   Jurisdiction  and  Power 

to  Order, 

228.  Same ;  Petition.  Order,  and  Proceedings  Thereon. 

229.  Same ;  Evidence  to  Sustain  Order. 

230.  Same;  Excuses,  Defenses,  and  Allowance*. 

231.  Same;  Commitment  for  Contempt 

232.  Detention  and  Extradition  of  Bankrupts. 

233.  Privilege  from  Arrest  on  Civil  Process. 

234.  Release  from  Imprisonment 

236.  Arrest  Prior  to  Bankruptcy  Proceedings. 

236.  After-Acquired  Property. 

237.  Right  to  Surplus  of  Estate, 

§  218.  Status  of  Bankrupt  During  Proceedings. — During  the  pend- 
ency of  the  proceedings,  the  bankrupt  is  regarded  as  "civiliter  mortuus" 
so  far  as  concerns  all  his  property  and  estate  which  is  subject  to  admin- 
istration in  bankruptcy.  From  the  date  of  the  adjudication  in  bank- 
ruptcy, he  loses  all  power  of  disposing  of  any  portion  of  such  property, 
and  any  subsequent  deed,  conveyance,  incumbrance,  transfer,  or  agree- 
ment which  he  may  make  is  a  nullity  and  absolutely  void  as  against  his 
trustee  in  bankruptcy.1     He  can  make  no  binding  agreement  with  credi- 

i  In  re  Anderson,  23  Fed.  482 ;  In  re  since,  bis  title  thereto  having  vested  In 
Gregg,  1  Mask.  173,  3  N.  B.  R.  529,  Fed.  his  trustee  In  bankruptcy,  it  could  not  be 
t'as.  No.  5,796;  Johnson  v.  Qelsrlter,  26  said  that  he  died  "seised  and  possessed" 
Ark.  44;  Hamilton  v.  Smith,  36  Mont  1,  of  the  lands.  Bostlck  v.  Jordan,  7  Helsk. 
92  Pac.  32,  122  Am.  St  Rep.  330;  Red-  (Tenn.)  370.  But  the  present  bankrupt- 
man  v.  Gould,  7  Black!  (IndL)  361.  It  cy  act  (section  8)  saves  to  the  widow  and 
Is  doubtful  whether  a  person  who  has  children  "all  rights  of  dower  and  allow- 
heen  adjudged  bankrupt  pending  the  nnce  fixed  by  the  laws  of  the  state  of 
proceedings,  has  such  a  possibility  cou-  the  bankrupt's  residence."  The  bank- 
pled  with  an  Interest  la  property  dls-  ruptcy  of  the  lessee  under  a  lease  demls- 
rovered  after  his  death  as  will  enable  lng  the  premises  for  a  fixed  term  with 
such  property  to  pass  under  a  general  the  privilege  of  renewal  occurring  dur- 
devise  by  him.  In  re  Morris,  Crabbe,  log  the  fixed  term  does  not  dissolve  the 
70,  Fed.  Can.  No.  9.825.  Without  the  agreement  so  as  to  authorize  a  court  of 
aid  of  a  saving  clause  in  the  statute.  It  equity  to  cancel  the  renewal  clause, 
appears  that  the  widow  of  a  bankrupt  Olden  v.  Sassmon,  67  N.  J.  Eq.  239,  57 
dying  before  his  discharge  would  not  he  Atl.  1075,  affirmed,  68  N.  J.  Eq.  799,  64 
entitled  to  dower  In  lands  belonging  Atl.  1134. 
to  him  at  the  time  of  filing  the  petition. 
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tors  or  others  as  to  the  distribution  of  his  estate.*  If  the  bankrupt  ex- 
ecutes a  mortgage  upon  his  property,  pending  the  proceedings,  the  trus- 
tee may  have  it  set  aside  summarily,  on  petition;  he  need  not  resort  to 
a  bill  in  equity.*  If  the  bankrupt  undertakes  to  make  an  assignment 
of  a  judgment  standing  in  his  name,  it  passes  no  Vight  or  title  available 
against  the  trustee.4  The  doctrine  of  the  law  is  that,  upon  the  institu- 
tion of  proceedings  in  bankruptcy  against  a  debtor  (or  upon  his  voluntary 
petition),  all  persons  are  so  far  affected  with  constructive  notice  of  the 
proceedings  that  they  cannot  deal  with  the  bankrupt  or  his  estate  to  the 
prejudice  of  the  proceedings,  or  in  derogation  of  the  title  of  the  trustee 
in  bankruptcy.8  Accordingly  it  is  held  that  payment  of  a  debt  made 
to  a  bankrupt  after  the  commencement  of  proceedings  against  him, 
though  made  in  good  faith  and  in  the  usual  course  of  business,  and  with- 
out any  knowledge  or  actual  notice  of  the  bankruptcy  proceedings,  is 
not  effectual  to  discharge  the  debt,  but  the  debtor  may  be  required  to 
pay  the  money  again  to  the  trustee  in  bankruptcy,  unless,  indeed,  the 
bankrupt  should  surrender  the  amount  of  it* 

But  the  bankrupt's  exempt  property  is  brought  into  the  proceeding 
only  so  far  as  to  be  valued  and  set  apart  by  the  trustee.  The  title  does 
not  pass  to  the  trustee,  nor  is  the  title  of  the  owner  impaired  or  af- 
fected by  the  proceedings.  He  may  mortgage  or  sell  it,  and  he  may 
bring  and  maintain  suits  in  respect  to  it,  without  regard  to  the  pendency 
of  the  bankruptcy  proceedings.7  Further,  there  are  some  kinds  of 
property,  or  rights  of  property,  which  are  not  of  a  character  to  be  af- 
fected by  the  bankruptcy  proceedings  and  do  not  pass  to  the  trustee, 
and  as  to  property  of  this  description,  the  bankrupt,  even  pending  the 
proceedings,  has  the  right  to  deal  with  it  as  he  sees  fit,  or  to  sue  upon 
and  arbitrate  claims  in  regard  to  it.'  This  is  the  case,  for  example,  in 
regard  to  the  right  of  action  for  a  purely  personal  tort  against  the  bank- 
rupt, such  as  libel  or  slander  or  malicious  prosecution  or  false  imprison 

a  In  re  Anderson,  2  Hughes,  378,  9  N.  »  Howard    v.    Crompton,    14   Blatchf. 

B.  R.  300,  Fed.  Cas.  No.  351.  328,  Fed.  Cas.  No.  6,758;    In  re  Haj-deu, 

sin  re  Sims,  16  N.  B.  R.  261,  Fed.  7  N.  B.  B.  192,  Fed.  Cas.  No.  8^57; 

Cas.   No.   12,858.  Mays  v.   Manufacturers'   Nat  Bank,   64 

*  Harris  v.  England,  1  Ky.  law  Rep.  Pa.  St.  74,  3  Am.  Rep.  573.  See  Bab- 
271.  bltt  v.  Burgess,  2  Dill.  169,  7  N.  B.  R. 

*  Page  v.  Waring,  76  N.  T.  463.  Even  561,  Fod.  Cas.  No.  693 ;  Ex  parte  Good- 
a  transfer  of  promissory  notes  by  the  win,  1  Atk.  Ch.  100.  And  see  Infra,  | 
payee,  pending  bankruptcy  proceedings  340. 

against  blm  which  result  In  an  adjudlca-  T  Henley  v.  Lanier,  7S  N.  C.  172 ;  Winn 

tlon  and  an  Injunction  against  disposing  v.  Morse,  59  N.  H.  210;    Selling  v.  Gun- 

of  his  property,   vests  no  title  in  the  derman,  35  Tex.  545;    Bush  v.  Lester, 

purchaser,  though  he  had  no  actual  no-  55  Go.  579. 

tlee  of  the  proceedings.     In  re  Lake,  3  «  Tnllman  v.  Tali  man,  5  Gosh.  (Mass.) 

Blss.  204,  6  N.  B.  R.  542.  Fed.  Cas.  No.  325. 

7,992. 
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rnent.8  And  finally,  as  will  more  fully  appear  in  another  chapter,  a 
trustee  in  bankruptcy  is  not  bound  to  take  any  property  which  he  deems 
likely  to  be  more  of  a  burden  than  a  benefit  to  the  estate;  and  when  he 
manifests  his  election  not  to  assume  the  administration  of  such  property, 
it  reverts  to  the  bankrupt,  and  the  latter  is  of  course  free  to  deal  with 
it  as  he  may  please.10 

Although  the  bankrupt  is  for  most  purposes,  as  above  stated,  civiliter 
mortuus  during  the  proceedings,  yet  the  individual  bankruptcy  of  a 
person  who  is  a  stockholder  and  director  and  officer  of  a  corporation 
(which  is  not  in  bankruptcy)  does  not  prevent  him  from  voting  on  stock 
still  standing  in  his  name,  nor  incapacitate  him  from  exercising  his  func- 
tions as  such  officer  of  the  corporation,  nor  render  void  as  to  third  per- 
sons the  acts  and  conveyances  of  the  corporation  done  and  executed 
through  him  as  its  representative.11 "  Also  it  should  be  observed  that  a 
bankrupt  is  competent  to  take,  hold,  and  execute  a  trust.  A  trust  estate 
already  confided  to  him  does  not  pass  to  his  trustee  in  bankruptcy,  nor 
does  his  discharge  release  him  from  any  fiduciary  debts  or  obligations.1* 

§  219.  Bankrupt  Subject  to  Orders  of  Court— From  the  time  of  the 
filing  of  a  petition  in  bankruptcy  until  the  discharge  of  the  bankrupt 
land  perhaps  even  until  the  final  closing  of  the  estate),  the  bankrupt 
is  always  within  the  jurisdiction  of  the  court  of  bankruptcy  and  subject 
to  its  orders  in  respect  to  the  performance  of  all  duties  laid  upon  him 
by  the  law  itself  or  arising  out  of  the  peculiar  circumstances  of  his  es- 
tate. This  principle  would  be  easily  deducible  from  the  very  nature 
of  the  proceeding,  but  it  is  enacted  as  law  by  the  provision  of  the  act 
that  the  bankrupt  shall  "comply  with  all  lawful  orders  of  the  court."  " 
And  lest  there  should  be  any  lack  of  authority  to  enforce  compliance, 
it  is  provided  that  the  court  of  bankruptcy  shall  have  jurisdiction  to  "en- 
force obedience  by  bankrupts,  officers,  and  other  peisons  to  all  lawful 
orders,  by  fine  or  imprisonment."  M 

§  220.  Duties  With  Relation  to  Estate,  and  Assistance  to  Trustee. — 
Prior  to  the  appointment  of  the  trustee,  the  bankrupt  has  sufficient  in- 
terest in  his  property,  and  it  is  his  duty,  to  do  whatever  may  be  neces- 
sary to  protect  and  save  it,  and  he  may,  for  that  purpose,  institute  all 

•  In  re  Haensell,  91  Fed.  355,  1  Am.  «  Atlas  Nat.  Bank  v.  Gardner,  8  Bise. 

Bankr.   Rep.   286;    Stanly  v.  Duhurst,  537,  18  N.  B.  H.  213,  Fed.  Cas.  No.  035; 

2  Root  (Conn.)  52;   Noonan  v.  Orton,  34  State  v.  Ferris,  42  Conn.  560. 

Wis.  259.  17  Am    Rep    441,  12  N   B    R.  „  1  p            ^         ,            Bankrllptcy 

405;  In  re  Crockett,  2  Ben.  514,  2  N.  B.  Art  ,090    «  17 

R.  208,  Fed.  Caa.  No.  3.402;    Dlllard  v.  '  '      " 

Collins,  25  Gratt.  (Va.)  343.  "Bankruptcy  Act  1898,  }  7. 

10  See  Infra,  f  320.  "  Bankruptcy  Act  1808,  j  2,  cl.  13. 
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necessary  actions.1"  After  the  trustee  is  chosen  and  qualified,  it  is 
made  the  duty  of  the  bankrupt  (by  the  seventh  section  of  the  statute) 
to  "examine  the  correctness  of  all  proofs  of  claims  filed  against  his  es- 
tate ;  execute  and  deliver  such  papers  as  shall  be  ordered  by.  the  court  ;M 
execute  to  his  trustee  transfers  of  all  his  property  in  foreign  countries ; 
immediately  inform  his  trustee  of  any  attempt,  by  his  creditors  or  other 
persons,  to  evade  the  provisions  of  this  act,  coming  to  his  knowledge; 
and,  in  case  of  any  person  having  to  his  knowledge  proved  a  false  claim 
against  his  estate,  disclose  that  fact  immediately  to  his  trustee."  As 
to  transfers  of  property,  it  should  be  remarked  that,  under  the  act  of 
1867,  it  was  held  that,  as  a  bankruptcy  law  has  no  ex-territorial  operation, 
the  courts  of  bankruptcy  had  no  jurisdiction  over  property  of  the  bank- 
rupt in  a  foreign  country  and  could  not  compel  him  to  make  a  convey- 
ance of  it  to  his  trustee."  This  difficulty  seems  to  have  been  met  by  the 
quoted  provision  of  the  present  statute.  As  to  property  within  the 
United  States,  the  court  of  bankruptcy  has  jurisdiction  to  require  the 
bankrupt  to  do  whatever  is  necessary  to  make  the  legal  transfer  of  it 
to  the  trustee  valid  and  effectual.1*  Thus,  he  may  be  compelled  to  join 
in  an  application  for  the  transfer  of  a  liquor  license  formerly  belonging 
to  him  and  sold  by  the  trustee,1*  or  in  such  proceedings  as  are  necessary 
to  transfer  a  seat  on  the  stock  exchange.8*  And  where  a  devise  has  been 
made  to  a  bankrupt  and  accepted  by  him,  it  is  a  fraud  upon  his  creditors 
for  him  to  disclaim  or  renounce  it,  and  the  court  of  bankruptcy  will 
compel  him  to  do  all  acts  necessary  to  perfect  his  title  to  the  devised 
estate.'1  As  to  disclosing  attempts  to  prove  false  claims,  it  is  held  that 
the  fact  that  no  trustee  has  yet  been  appointed  will  not  relieve  the 
bankrupt  from  the  duty,  or  deprive  him  of  the  right,  of  objecting  to  the 
allowance  of  any  false  or  unjust  claim  against  his  estate,  or  of  moving 
for  its  expunction." 

It  has  been  held  that  a  claim  by  a  bankrupt  for  compensation  for 
rendering  extraordinary  services  and  assistance  to  his  trustee,  beyond 

"Johnson  v.  Collier,  222  U.  S.  538.  is  In  re  Lattlmer,  174  Fed.  824.  23  Am. 

32  Sup.  Ct  104,  S6  L.  Ed.  306,  27  Am.  Bankr.  Rip.  338;    In  re  Hudson  River 

Bankr.  Rep.  454 ;    HIckCoek  v.  Bell,  46  Water  Power  Co.,  148  Fed.  877,  17  Am. 

Tex.  610;   In  re  Banks  (D.  C.)  207  Fed.  Bankr.  Rep.  778. 

662,  31  Am.  Bankr.  Rep.  270.  «  In  re    Wlesel,  173  Fed.  718,  23  Am. 

i«  Babbitt  v.  Dutcfaer,  216  TJ.  S.  102.  Bankr.  Rep.  69. 

30  Sup.  Ot  372,  G4  L.  Ed.  402,  17  Ann.  "In  re  Hurlbutt,  Hatcb  &  Co.,  135 

Can.  969,  23  Am.  Bankr.  Rep.  519  (com-  Fed.  504,  68  C.  a  A.  216,  13  Am.  Bankr. 

pelllng   delivery   of   records   and   stock  Rep.  50. 

books  of  bankrupt  corporation) ;    In  re  »i  Ex  parte  Fuller,  2  Story,  327.  Fed. 

Wtlson,  116  Fed.  419,  8  Am.  Bankr.  Rep.  Can.  No.  5,147. 

612  (punishment  for  contempt  for  refus-  "  In  re  Ankeny,  100  Fed.  614,  4  Am, 

Ing  to  turn  over  books  of  account).  Bankr.  Rep.  72. 

irphelpB  v.  McDonald.  2  MncArtbur, 
375.  16  N.  B.  R.  217. 
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what  was  required  to  make  the  property,  rights,  credits,  and  effects  avail- 
able, cannot  be  allowed  by  the  court,  though  it  may  be  allowed  by  the 
creditors  as  an  act  of  grace  on  their  part.1*  But  on  the  other  hand,  a 
man's  professional  skill,  ability,  and  education  are  his  own,  and  cannot 
be  claimed  by  creditors  in  their  own  interest  without  compensation. 
Hence  a  bankrupt  is  under  no  obligation  to  render  services,  in  his  capaci- 
ty as  an  attorney  at  law,  in  proceedings  to  realize  his  estate  for  the 
benefit  of  his  creditors,  and  if  he  does  so,  he  will  be  entitled  to  the  pay- 
ment of  a  fair  compensation  therefor  out  of  the  funds  so  secured.14 

§  221.  Schedule  of  Assets;  Preparation  and  Filing. — The  statute 
makes  it  the  duty  of  a  bankrupt  to  prepare  and  file  in  court  a  verified 
schedule  of  his  property.  This  paper  must  show  the  amount  and  kind 
of  property,  its  location,  and  its  money  value  in  detail.  It  must  accom- 
pany the  petition  for  adjudication  if  the  proceedings  are  voluntary,  and 
in  the  case  of  an  involuntary  bankrupt,  it  must  be  filed  within  ten  days 
after  the  adjudication,  unless  further  time  is  granted.  The  schedule  is 
further  required  to  be  in  triplicate,  one  copy  being  for  the  clerk,  one 
for  the  referee,  and  one  for  the  trustee.  Forms  to  be  followed  in  the 
preparation  of  this  schedule  have  been  officially  provided.**  It  is  the 
evident  intention  of  the  rules  and  forms  that  each  of  the  two  divisions 
of  the  schedule  (that  is,  the  schedule  properly  so  called,  being  the  in- 
ventory of  property,  and  the  list  of  creditors,  inappropriately  called 
"Schedule  A.,")  should  be  separately  signed  and  verified  by  the  bankrupt, 
but  there  is  ground  to  contend  that  a  single  signature  and  verification, 
at  the  end  of  the  whole,  would  be  sufficient  at  least  to  protect  the  pro- 
ceedings against  collateral  attack.1*  It  is,  in  most  cases,  absolutely  nec- 
essary to  the  successful  administration  of  the  estate  that  the  bankrupt 
should  fully  comply  with  his  duty  in  this  respect,  thus  bringing  to  the 
knowledge  of  the  trustee  and  others  in  interest  those  details  in  regard 
to  his  property  and  his  obligations  which  are,  perhaps,  within  his  exclu- 
sive knowledge."  The  court  is  not  without  the  means  to  compel  his 
performance  of  this  duty.  If  an  explanation  of  the  state  of  his  affairs 
is  necessary  to  enable  the  trustee  to  settle  the  estate,  it  may  be  obtained 
on  an  examination  of  the  bankrupt,  or  the  court  may  force  him  to  file 

is  in  re  Barnes,  1  Wkly.  Notes  Gas.  notary  public.    In  re  Bailey,  IB  N.  B.  H. 

21,  Fed.  ('as.  No.  1,018.  48,  Fed.  Caa.  No.  727. 

«*  Btythe  v.  Thomas,  56  Fed.  061,  5  "  Where  a  partnership  and  one  mem 

G.  C.  A.  356,  affirming  45  Fed.  764.  ber  of  it  are  adjudged  bankrupt,  and 

•"Bankruptcy  Act  1898,  |  7;    Form  the  other  member  not,  the  latter  must 

No.  1.  nle   n    schedule   and   Inventory   within 

"  Brewster  t.  Ludekins,  19  Oftl.  162.  ten  days.    Armstrong  v.  Fisher,  224  Fed. 

The  schedule  may  be  verlded  before  a  97,  139  0.  0.  A.  653,  84  Am.  Bankr.  Bep. 
701. 


v  Google 


606  THK  BANKRUPT,  HIB  RIGHTS  AND   DUTIES  §   222 

satisfactory  schedules  by  withholding  his  discharge  until  this  is  done." 
A  bankrupt  is  not  relieved  from  the  duty  of  filing  a  schedule  on  the 
ground  that  its  contents  would  tend  to  incriminate  him,  or  could  be 
used  in  evidence  against  him  in  a  criminal  prosecution ;  but  even  though 
he  is  under  indictment  at  the  time,  he  is  required  in  good  faith  to  make 
an  effort  to  file  a  schedule  which  will  comply  with  the  requirements  of 
the  bankruptcy  act,  up  to  the  point  where  the  court  can  see  that  further 
obedience  would  violate  his  constitutional  privilege.  But  he  will  be 
excused  from  making  any  statement  in  his  schedule  with  reference 
to  a  transaction  between  himself  and  a  third  person,  where  it  is  appar- 
ent that  there  is  immediate  danger  of  a  criminal  prosecution  against  the 
bankrupt  arising  out  of  such  transaction.*8  Where  the  bankrupt  sent 
through  the  mail  in  June,  1911,  a  false  financial  statement,  and  after 
proceedings  in  bankruptcy  were  instituted,  he  was  indicted  for  misuse 
of  the  mails  in  sending  out  such  statement,  it  was  held  that  there  was 
no  such  connection  between  his  condition  in  June  and  in  October  of 
the  same  year,  when  he  was  adjudged  bankrupt,  as  would  entitle  him 
to  refuse  to  file  &  schedule  in  bankruptcy,  on  the  theory  that  to  do  so 
would  tend  to  incriminate  him.  And  at  any  rate,  where  a  bankrupt 
claims  that  to  furnish  information  will  tend  to  incriminate  him,  "it  must 
at  least  appear  to  the  court  from  the  character  of  the  information  sought ' 
or  the  question  propounded,  that  his  claim  is  justified,  or  the  bankrupt 
must  produce  facts  on  which  he  bases  such  claim,  in  order  that  the  court 
may  judge  of  their  sufficiency  to  support  it."*t 

§  222.  Form  and  Contents  of  Schedule. — A  bankrupt's  schedule  of 
property  should  contain  a  full  and  accurate  inventory  of  all  Of  his  prop- 
erty which  is  of  such  a  nature  as  to  pass  to  the  trustee  in  bankruptcy, 
and  which  the  bankrupt  himself  could  have  made  available  for  the  sat- 
isfaction of  his  creditors.81  He  is  not  to  decide  whether  it  is  worth  in- 
cluding in  the  schedule ;  if  there  is  any  possibility  of  its  having  value,  it 
must  not  be  omitted.  Nor  can  the  bankrupt  anticipate  possible  claims 
to  the  ownership  of  the  property  by  third  persons,  or  omit  it  from  his 
schedule  on  the  theory  of  his  title  being  defeasible ;  these  questions  are 
for  the  trustee  to  settle  at  the  proper  time.3*     But  where  the  bank- 

>*  In  re  Walther,  95  Fed.  941,  2  Am.  «« Podolln    v.     Leaner    Warner    Dry 

Bankr.  Hep.  702;    In    re  Schnlman  &  Goods  Co.,  210  Fed.  97,  126  C.  C.  A.  611, 

Goldstein,  164  Fed.  440,  20  Am.  Bankr.  81  Am.  Bankr.  Rep,  796. 

Rep.  707.    And  sea  In  re  Brockton  Ideal  »i  Pollack  v.  Meyer  Bros.  Drug  Co., 

Shoe  Co.,  200  Fed.  745,  29  Am.  Bankr.  2S3  Fed.  S61,  147  C.  O.  A.  535,  36  Am. 

Rep.  76.  Bankr.  Bep.  835. 

'»  In  re  Podolln,  202  Fed.  1014,  29  Am.  "Corporate    stock    standing    In    the 

Bankr.  Rep.  406;   205  Fed.  568,  30  Am.  name  of  a  bankrupt  should  be  Included 

Bankr.  Rep.  576.                         _  In  his  schedule,  although  hypothecated 
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rupt  has  no  property  except  what  he  claims  as  exempt,  and  his  credi- 
tors are  all  of  one  class,  he  is  required,  in  making  up  his  schedule,  to 
use  only  such  forms  as  are  appropriate  to  and  descriptive  of  the  debts 
and  property  he  is  required  to  list."  Property  which  is  exempt  by  the 
law  of  the  state  must  of  course  be  included  in  the  schedule.  This  does 
not  involve  any  surrender  of  it.  On  the  contrary,  it  is  necessary  as  a 
means  of  identifying  the  property  which  the  bankrupt  will  claim.'4  But 
property  or  rights  which  are  of  such  a  character  that  they  will  not 
vest  in  the  trustee  need  not  of  course  be  included  in  the  schedule.  This 
is  the  case  with  regard  to  a  right  of  action  for  damages  for  a  purely 
personal  tort,  and  a  few  other  interests.  Not  being  assets  in  any  sense 
that  would  make  them  available  for  creditors,  nor  included  in  the  de- 
scriptions of  property  which  the  statute  transfers  to  the  trustee,  they 
need  not  appear  in  the  schedule."  Further,  it  must  be  remembered 
that  this  schedule  speaks  from  the  date  of  the  filing  of  the  petition,  and 
the  bankrupt  is  bound  to  set  forth  only  such  property  as  he  has  a  right 
or  interest  in  at  the  commencement  of  the  proceedings.8*  With  re- 
gard to  property  which  the  bankrupt  has  transferred  or  assigned,  or 


for  iU  full  value.  In  re  Hlrscb,  90  Fed. 
468,  2  Am.  Bankr.  Rep.  715.  Growing 
'  crops  unmatured  must  be  entered  on  the 
schedule.  In  re  Schumpert,  8  N.  B.  R. 
415,  Fed.  Cas.  No.  12,491.  So  also  must 
a  claim  of  the  bankrupt  for  damages  on 
a  contract  for  the  sale  of  goods.  In  re 
Orne,  1  Ben.  381,  1  N.  B.  R.  67,  Fed. 
Cas.  No.  10,581.  If  the  bankrupt  has 
property  In  his  possession  and  has  the 
actual  use  of  it  as  his  own,  although  Ms 
title  to  it  may  be  defeasible,  he  must  set 
It  out  in  his  schedule  and  turn  it  over 
to  his  trustee.  "It  Is  not  for  him  to  rely 
on  the  title  of  a  third  person  which  he 
has  not  himself  respected."  In  re  Beal,  1 
Low.  323,  2  N.  B.  R.  587,  Fed.  Crs.  No. 
1,156.  The  bankrupt's  wilfull  omission 
from  his  schedule  of  bis  Interest  in  a 
vested  estate  In  remainder  to  take  effect 
In  possession  after  the  termination  of  a 
precedent  life  estate,  is  such  a  fraud  as 
will  vitiate  his  discharge.  Edwards  v. 
Glbbs,  39  Miss.  166.  A  grantor  in  an 
unrecorded  deed,  who  becomes  bank- 
rupt, properly  includes  in  his  schedule 
the  property  conveyed  thereby.  Davis 
v.  Pursel  (Colo.)  134  Pac.  107. 

» a  Anonymous,  1  N.  B.  R.  122,  Fed. 
Cas.  No.  457. 

>*  Money  received  from  the  United 
Stales  as  a  pension,  and  remaining  In 
*ue  pensioner's  hands  at  the  time  of  fil- 


ing bis  petition  in  bankruptcy,  should 
be  listed  in  his  schedule  of  assets  un- 
der the  heading  of  "cash  on  hand,"  with 
a  statement  that  he  claims  It  as  exempt. 
IT  omitted  without  fraudulent  Intent,  he 
may  be  permitted  to  insert  It  by  amend- 
ment. In  re  Bean,  100  Fed.  262,  4  Am. 
Bankr.    Rep.   53. 

« In  re  Brick,  4  Fed.  804.  Where  a 
proposed  voluntary  bankrupt,  who  has 
no  property  exoept  such  as  Is  exempt, 
borrows  $50  wherewith  to  pay  the  fees 
and  costs  of  bis  attorney,  just  before 
filing  his  petition,  he  is  not  required  to 
list  the  sum  so  borrowed  In  his  sched- 
ule of  assets,  and  his  omission  to  do  so  is 
no  ground  of  opposition  to  his  discharge. 
Sellers  v.  Bell  (C.  C.  A.)  94  Fed.  801,  2 
'Am.  Bankr.  Rep.  529,  An  interest  In  the 
net  profits  of  a  business  ns  additional 
compensation  for  the  services  of  a  bank- 
rupt need  not  be  scheduled  by  him.  In 
re  Brown,  5  Law  Rep.  121,  Fed.  Cos.  No. 
1,978. 

'"  Ex  parte  Robertson,  6  Law  Rep. 
321,  Fed.  Cas.  No.  11,021.  The  proceed- 
ings In  bankruptcy  are  not  constructive 
notice  to  any  one  of  facts  not  necessary 
to  appear  therein,  and  this  is  true  of  a 
statement  in  the  bankrupt's  schedule  as 
to  property  formerly,  but  not  then,  own- 
ed by  him.     Page  v.  Waring,  76  N.  T. 
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covered  up  in  the  name  of  some  relative,  wtih  a  fraudulent  design  of 
placing  it  beyond  the  reach  of  his  creditors,  it  is  not  to  be  included  in 
the  schedule.  Such  a  conveyance  or  transfer  may,  indeed,  be  voidable 
as  to  the  creditors.  It  may  be  set  aside  or  annulled  at  the  instance  of 
a  trustee  in  bankruptcy,  either  on  common-law  grounds  or  because  in 
contravention  of  the  bankruptcy  law.  But  as  against  the  bankrupt  him- 
self— and  he  is  the  person  who  makes  and  verifies  the  schedule — it  is 
valid  and  binding."  This  same  rule  applies  to  property  which  has  al- 
ready been  sold  under  execution  or  other  process,  and  the  mere  fact  that 
property  of  the  bankrupt,  when  sold  at  judicial  sale,  was  bought  by 
members  of  his  family  does  not  afford  presumptive  evidence  of  an  own- 
ership remaining  in  the  bankrupt  which  will  require  him  to  account  for 
the  property  in  his  schedule.** 

The  schedule  must  contain  a  substantially  accurate  description  of 
each  item  of  property,  or  interest,  or  claim  listed,  and  the  description 
must  identify  the  property  with  such  reasonable  certainty  as  to  advise 
the  trustee  of  its  nature  and  location,  its  value  and  the  nature  of  the 
title  or  interest  of  the  bankrupt.  If  these  requirements  are  met,  unim- 
portant errors  of  detail,  not  materially  misleading  and  not  fraudulently 
designed,  will  not  vitiate  the  schedule  nor  convict  the  bankrupt  of  mak- 
ing a  false  oath,  and  if  deemed  necessary  they  may  be  corrected  by 
amendment.88  In  setting  forth  interests  in  real  estate,  it  is  probably 
not  necessary  that  the  schedule  should  describe  the  property  with  all 
the  particularity  of  a  deed  or  mortgage,  but  there  must  be  a  sufficient 
description  to  fix  the  location  of  the  property  and  enable  the  trustee 
to  identify  it  with  certainty.4*  The  forms  officially  promulgated  for 
schedules  in  bankruptcy  require  a  statement  showing  "what  portion  of 
debtor's  property  has  been  conveyed,  by  deed  of  assignment  or  otherwise, 

«  Id  re  Crenshaw,  05  Fed.  032,  2  Am.  tect  in    this  particular   may  be   reme- 

Bankr.  Rep.  623 ;   In  re  Schreck,  1  Nat  died  by  amendment    In  re  Hill,  1  lien. 

Bankr.  News,  334 ;  In  re  Warne,  12  Fed.  321,  1  N.  B.  B.  16,  Fed.  Can.  No.  6,481. 

431;  In  re  Freeman,  4  Ben.  245,  4  N.  B.  See  Sellers  v.  Bell  (C.  C.  A.)  84  Fed.  801. 

B.  64,  Fed.  Cas.  No.  5,082;    Ex  parte  2  Am.  Bankr.  Rep.  529.    Judgments  in 

Robertson,  5  Law  Rep.  321,   Fed.  Cas.  favor  of  the  bankrupt  should  be  entered 

No.  11,921. "  But  compare  In  re  Skinner,  under  the  heading  "personal  property" 

97  Fed.  190,  3  Am.  Bankr.  Rep.  163.  in  the  schedule,  and  net  nnder  the  head 

>*  In  re  Bailey,  1  N.  T.  Leg.  Oba.  18,  of  "unliquidated  claims."    In  re  Rallee, 

Fed.  Cas.  No.  726;    In  re  Pomeroy,  2  2  N.  B.  B.  228,  Fed.  Cas.  No.  12.256. 

N.  B.  R.  14,  Fed.  Cas.  No.  11,253;   In  re  *»  See  In  re  Sbeuberger,  102  Fed.  978, 

Hummltsch,  2  N.   B.  R,  12,  Fed.  Cas.  4  Am.  Bankr.  Rep.  487 ;    Woods  v.  Lit- 

No.  6,866.                                                     ■  tie,  134  Fed.  229,  67  C.  C.  A.  157,  13  Am. 

*«  See   In   ra   Soper,   1   Nat   Bankr.  Bmjkr.   Rep.    742 ;     In   re   Galley,   127 

News,  182 :  Phelps  v.  McDonald,  2  Mac-  Fed.  53S,  62  C.  0.  A.  336.  11  Am.  Bankr. 

Arthur,  375.     The  schedule  should  set  Hep.  539;   In  re  Frisbee,  Fed.  Cas.  No. 

forth  the  separate  Items  of  household  5,130;    In  re  Dodge,  Fed.  Cos.  No.  3,- 

farnltnre  and  wearing  apparel,  but  a  do-  946a. 
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for  benefit  of  creditors,"  together  with  the  date  of  such  deed  and  the 
name  and  address  of  the  grantee  or  assignee,  and  also  a  statement  of 
the  amount  realized  from  the  assigned  property  and  the  disposal  of  the 
same,  so  far  as  known  to  the  debtor.41  The  bankrupt  must  also  state 
whether  or  not  any  note  has  been  given,  or  any  judgment  rendered,  for 
each  of  the  debts  listed,  and  whether  or  not  any  person  is  liable  with 
him  as  a  partner  or  joint  contractor."  Under  former  bankruptcy  laws, 
it  was  held  that,  in  the  bankrupt's  schedule  or  list,  everything  that  was 
required  to  be  stated  or  set  forth  must  be  printed  or  written  out  in  full ; 
that  the  sign  "do.,"  or  dots,  or  inverted  commas,  could  not  be  used  in 
the  schedule  by  way  of  reference  to  indicate  anything  necessary  to  be 
stated."  Aird  this  rule  was  maintained  notwithstanding  the  provisions 
of  a  general  order  in  bankruptcy  (No.  14)  which  declared  that  "all  peti- 
tions and  the  schedules  filed  therewith  shall  be  printed  or  written  out 
plainly,  without  abbreviation  or  interlineation,  except  where  such  ab- 
breviation and  interlineation  may  be  for  the  purpose  of  reference."  This 
rule  of  court,  or  general  order,  has  been  again  put  in  force,  under  the 
present  statute,  in  identically  the  same  language.** 

§  223.  Preparation  of  Schedule  on  Bankrupt's  Default. — We  have 
seen  that  it  is  the  statutory  duty  of  the  bankrupt  to  prepare,  verify,  and 
file  in  court  a  schedule  of  his  property  and  a  list  of  his  creditors,  with  his 
petition  if  the  proceeding  is  voluntary,  or,  in  an  involuntary  case,  within 
ten  days  after  the  adjudication.  Congress  also  has  made  provision  for 
the  case  of  a  debtor  failing  or  refusing  to  perform  this  duty,  for  it  is 
enacted  that  it  shall  be  the  duty  of  referees  to  "prepare  and  file  the 
schedules  of  property  and  lists  of  creditors  required  to  be  filed  by  the 
bankrupts,  or  cause' the  same  to  be  dnne,  when  the  bankrupts  fail,  neg- 
lect, or  refuse  to  do  so."  **  Moreover,  the  general  orders  in  bankruptcy 
provide  that  "in  all  cases  of  involuntary  bankruptcy  in  which  the  bank- 
rupt is  absent  or  cannot  be  found,  it  shall  be  the  duty  of  the  petitioning 
creditor  to  file,  within  five  days  after  the  date  of  the  adjudication,  a 
schedule  giving  the  names  and  places  of  residence  of  all  the  creditors  of 
the  bankrupt,  according  to  the  best  information  of  the  petitioning  cred- 
itor. If  the  debtor  is  found,  and  is  served  with  notice  to  furnish  a  sched- 
ule of  his  creditors  and  fails  to  do  so,  the  petitioning  creditor  may  apply 
for  an  attachment  against  the  debtor,  or  may  himself  furnish  such  sched- 

«  Form  No.  1,  Schedule  B.,  4.    See  In  't9,  Fed.  Cas.  No.  10,682. 

re  Plimpton,  4  Law  Rep.  488,  Fed.  Gas.  *»  la  re  One,  1  Ben.  420,  1  N.  B.  E. 

No.  11,227;    In  re  Mott,  Fed.  Oas.  No.  79,  Fed.  Cas.  No.  10,582. 

0,878b.  <•  General  orders  In  Bankruptcy  No.  5. 

»=  In  re  Orne,  1  Ben.  420,  1  N.  B.  B.  "  Bankruptcy  Act  1898,  {  30,  cl.  6. 
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ule  as  aforesaid."**  It  would  seem  that  the  'Schedule"  referred  to  in 
this  general  order  is  the  same  as  the  "list  of  creditors"  mentioned  in  the 
statute.  Reading  these  various  provisions  together,  their  apparent  effect 
is  this :  If  the  bankrupt  is  found  and  is  within  the  reach  of  the  court, 
and  fails  to  file  his  list  of  creditors  within  the  time  limited  (or  within  a 
proper  time  after  the  discovery  of  his  whereabouts),  he  must  be  served 
with  notice  to  comply  with  his  duty  in  this  respect.  If  he  disregards 
the  notice,  the  creditor  has  an  option  either  to  prepare  and  file  the  list 
himself,  or  to  apply  for  an  attachment  against  the  bankrupt  to  compel  his 
obedience  to  the  notice.  Such  attachment  may  be  issued  by  the  referee, 
if  the  case  has  been  referred;  for  he  has  authority  to  "cause"  the  list  to 
be  prepared  and  filed.  If  the  bankrupt  is  absent  or  cannot  be  found,  the 
duty  of  making  up  the  list  of  creditors  falls  upon  the  petitioning  creditor 
in  the  first  instance.  If  that  creditor  also  neglects  the  duty,  it  devolves 
upon  the  referee  either  to  order  the  creditor  to  perform  it,  or  else  him- 
self to  prepare  and  file  both  the  schedule  of  property  and  the  list  of 
creditors,  according  to  the  best  information  he  can  obtain. 

§  224.  Mistakes  and  Omissions  in  Schedule. — If  the  schedule  of  the 
bankrupt  does  not  contain  a  full,  true,  and  accurate  inventory  of  his  as- 
sets and  liabilities,  and  if  the  omissions  or  falsifications  are  material  and 
were  made  by  the  bankrupt  knowingly  and  with  a  fraudulent  design  to 
conceal  property  which  should  pass  to  his  trustee,  or  otherwise  to 
evade  the  provisions  of  the  bankruptcy  law,  then  there  is  not  only  ground 
for  withholding  his  discharge,  but  also  for  criminal  prosecution  and 
punishment.47  But,  to  have  these  consequences,  there  must  have  been  a 
willful  and  intentional  omission  or  false  entry  in  the  schedule.  If  the 
omission  or  other  error  was  the  result  of  mere  mistake,  accident,  or  in- 
advertence on  the  part  of  the  bankrupt  or  the  attorney  who  prepared 
the  schedule,  without  fraudulent  design,  it  will  not  sustain  a  prosecu- 
tion against  him,  nor  furnish  a  reason  for  refusing  to  discharge  him.48 
And  the  same  rule  holds  good  where  the  bankrupt's  reason  for  not  in- 
cluding particular  property  in  the  schedule  was  his  honest,  though  mis- 
taken, belief  that  he  had  no  title  to  it  or  interest  in  it,  or  that  it  was 
worthless,  or  that  the  incumbrances  upon  it  were  so  great  as  to  leave 
no  margin  of  value  for  the  general  creditors.0    It  should  also  be  observ- 

**  General  Order  No.  9.  Bell  (C.  C.  A.)  94  Fed.  801,  2  Am.  Buster. 

«  Bankruptcy  Act  1898,  53  14,  29.  Hep.  B29;   In  re  Bushnetl,  1  Nat.  Bankr. 

«■  In  re  Orensbaw,  95  Fed.  632,  2  Am.  News,  529 ;    In  re  Wtnsor,  16  N.  B.  R. 

Bankr.  Rep.  623;   In  re  Hlrsch,  96  Fed.  162,  Fed.  Cas.  No.  17,885. 

468,  2  Am.  Bankr.  Rep.  715 ;    Sellers  t.  «•  In  re  Barrow,  98  Fed.  582,  3  Am. 
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ed  that  mistakes,  omisstons,  or  falsifications  in  the  schedule,  while  they 
may  require  amendment  and  correction,  and  while  they  may,  if  fraudu- 
lent, expose  the  bankrupt  to  very  serious  consequences,  do  not  affect 
the  jurisdiction  of  the  court  of  bankruptcy,  nor  open  any  of  its  decrees 
or  orders  made  in  the  case  to  collateral  attack.  This  doctrine  is  held 
with  regard  to  the  insolvency  laws  of  the  States,  and  should  apply  with 
even  greater  force  to  proceedings  under  the  bankruptcy  act.**  A  pro- 
ceeding in  bankruptcy  is  in  rein.  Jurisdiction  is  founded  upon  the  resi- 
dence of  the  bankrupt  within  the  territory  of  the  court,  and  upon  the 
presentation  of  a  proper  and  sufficient  petition,  sustained  if  need  be  by 
evidence,  on  which  an  adjudication  is  made.  This  brings  all  the  estate 
of  the  bankrupt  within  the  jurisdiction  of  the  court,  without  any  regard 
to  the  fullness  or  accuracy  of  the  schedule.  Hence  neither  the  adjudica- 
tion of  bankruptcy,  nor  the  decree  of  the  court  upon  the  bankrupt's  ap- 
plication for  discharge,  can  be  assailed  collaterally  by  reason  of  any- 
thing contained  in  the  schedule  or  anything  omitted  from  it.M 

But  the  fact  that  the  bankrupt  omitted  to  include  ,a  particular  item 
of  property  in  his  schedule  of  assets  may  raise  an  estoppel  against  his 
subsequently  claiming  it  as  his,  or  at  least  furnish  evidence  or  an  admis- 
sion that,  at  the  time,  he  regarded  it  as  belonging  to  another  person." 

§  225.  List  of  Creditors. — Together  with  the  schedule  of  his  prop- 
erty, and  under  the  same  requirements  as  to  signature  and  verification 
and  time  of  filing,  the  bankrupt  is  required  to  furnish  a  list  of  his  credi- 
tors. This  list  must  show  the  residences  of  the  creditors  if  known ;  if  not 
known,  the  fact  must  be  stated.  It  must  also  state  the  amount  due  to 
each  of  them,  the  consideration  for  the  debt,  and  the  security  held  by 
the  creditor,  if  any."8    It  may  be  remarked  in  passing  that  the  listing  of 

Bankr.  Rep.  414;   In  re  Hlrseh,  96  Fed.  482,  Fed.  Cas.  No.  3,512.    An  erroneous 

468,  2  Am.  Bankr.  Rep.  715;  In  re  Wfn-  claim  of  certain  articles  mentioned   as 

sor,  16  N.  B.  R.  152.  Fed.  ("las.  No.  17,885;  exempt  does  not  affect  the  truth  of  the 

In  re  Cusamnn,  7  Ben.  482,  Fed.  Gas.  No.  affidavit   to   the   schedule   which    states 

3.512.    But  If  the  bankrupt  describes  a  that  it  contains  a  statement  of  all  the 

claim  as  worthless  when  he  knows  it  to  bankrupt's    estate.      In    re    Whetmore, 

be  of  considerable  value,  or  has  reason  Deady,  5S5,  Fed.  Cas.  No.  17,508. 

to  believe  it  valuable,  a  purchase  made  **  Bennett  v.  His  Creditors,  22  Cal. 

by  him,  or  for  his  benefit,  of  his  assets  38;    Brewster  v.  Ludeklns,  19  Cal.  162; 

for  a  nominal  sum,  even  after  his  dis-  Pope  v.  Kirchner,  77  Cal.  152,  19  Pac. 

charge,  at  a  sale  by  the  trustee,  would  264. 

be     considered     fraudulent    and    void.  B*  Fuller  v.  Pease,  144  Mass.  390,  11 

Phelps  v.  McDonald,  2  WacArthur,  375.  N.  E.  694 ;    Graves  v.  Wright,  63  Mich. 

As  to  including  debts  due  to  the  bank-  42G,  19  N.  W.  129. 

rupt,  but  which  are  barred  by  the  stat-  S2  See  Honakcr  v.  Honaker,  182  Ky. 

ute  of  limitations  or  otherwise  not  col-  38,  206  S.  W.  12;    Hooker  v.  Peterson, 

lectlble,  see  Pope  v.  Kirchner,  77  Cal.  140  Tenn.  2S0,  204  S.  W.  858. 

152,  19  Vac.  204;   In  re  Cushman,  7  Ben.  "  Bankruptcy   Act   1898,   |    7o,   cL   S. 
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a  debt  or  claim  does  not  amount  to  an  admission  by  the  bankrupt  which 
any  one  can  take  advantage  of.  Thus,  a  bankrupt  is  not  estopped  from 
alleging  the  invalidity  of  a  judgment  because  he  has  placed  it  on  his 
schedule  in  the  list  of  claims  against  him.**  The  reason  of  the  require- 
ment that  the  list  of  creditors  shall  include  their  residences  is  that  all 
notices  to  creditors  are  to  be  sent  to  their  respective  addresses  as  they 
appear  in  this  list,  or  as  afterwards  filed  with  the  paper  in  the  case  by 
the  creditors.*8  Hence  the  statements  of  the  residences  of  creditors  in 
the  bankrupt's  list  should  be  such  as  will  insure  due  delivery  of  notice  by 
mail  or  service  in  person.**  If  the  names  and  addresses  of  creditors  are 
so  illegibly  written  that  the  referee  cannot  determine  with  certainty  who 
are  the  persons  entitled  to  notice  of  the  first  meeting  and  where  they  are 
to  be  served,  it  is  his  duty  to  refuse  to  take  any  action  until  he  has  been 
furnished  with  a  fair  and  legible  copy  of  the  list."  But  excessive  strict- 
ness* should  not  be  indulged,  nor  exactly  literal  accuracy  required.  It  is 
enough  if  the  exercise  of  reasonable  intelligence  and  common  sense, 
brought  to  bear  on  the  bankrupt's  list,  will  prevent  mistake  as  to  the  per- 
sons of  the  creditors  or  their  addresses.**  A  judgment  due  to  a  firm 
should  be  listed  in  the  firm's  name,  without  setting  forth  the  names 
of  its  members,  but  giving  their  individual  names  will  not  vitiate  the 
paper.**  On  the  other  hand,  in  listing  a  debt  due  to  a  newspaper,  the 
name  of  its  proprietor  should  be  given,  and  not  merely  the  name  of  the 


The  purpose  of  scheduling  claims  In 
bankruptcy  is  to  Inform  the  court  of  the 
persons  who  are  entitled  to  notice,  to 
inform  trustees  of  the  claims  which  will 
or  may  be  proved,  and  to  limit  the  effect 
of  the  bankrupt's  discbarge.  Merchants' 
Bank  of  Brooklyn  v.  Miller,  176  App. 
Dlv.  412,  162  N.  T.  Supp.  909.  It  is  ex- 
pressly provided  that  a  debt  which  has 
not  been  duly  scheduled  In  time  for  proof 
and  allowance  will  not  be  released  by  the 
discharge 'of  the  bankrupt,  unless  the 
creditor  has  notice  or  actual  knowledge 
of  the  proceedings  In  bankruptcy.  Bank- 
ruptcy Act  1808,  5  17.  A  creditor  ob- 
jecting that  the  bankrupt  does  not  set 
forth  a  full  list  of  his  creditors,  with 
their  residences  and  the  amounts  due, 
must  point  out  the  omission.  In  re 
Plimpton,  4  Law  Bep.  488,  Fed.  Cas.  No. 
11,227. 

"King  v.  Pickett,  32  La.  Ana.  1006. 

"  Bankruptcy  Act  1898,  5  58a. 

»« In  re  Pulver,  1  Ben.  381.  1  N.  B.  H. 
46,  Fed.  Cns.  No.  11,466.    Where  a  cred- 


itor's address  is  erroneously  given  in 
the  list  filed,  and  notice  Is  sent  to  that 
address  and  his  true  address  might  easi- 
ly have  been  ascertained  from  the  city 
directory,  no  proper  notice  has  beeu  giv- 
en. In  re  Qunckenbush,  122  App.  Div. 
456,  106  N.  T.  Supp.  773. 

6i  In  re  Hall,  2  N.  B.  R.  192,  Fed.  Cns. 
No.  5,922. 

=  8  Gatllff  v.  Mnckey,  104  S.  W.  370.  31 
Ky.  Law  Ilep.  947;  In  re  Orne,  1  Ben. 
420,  1  N.  B.  R.  79,  Fed.  Cas.  No.  10.5S2 ; 
Merchants'  Bank  of  Brooklyn  v.  Miller, 
176  App.  Dlv.  412,  162  N.  T.  Supp.  990. 
Where  a  bankrupt  lu  his  schedule  sets 
forth  a  debt  represented  by  a  promissory 
note  to  be  due  to  one  who  is  the  pqultable 
owner  thereof  though  riot  the  legal  payee, 
It  is  sufficient.  Ross-Lewln  v.  Goold, 
113  111.  App.  409. 

o»  Anonymous,  1  N.  B.  R.  122,  Fed. 
Cas.  No,  457.  And  see  New  Tork  In- 
stitution for  Instruction  of  Deaf  and 
Dumb  v.  Crockett,  117  App.  Dlv.  200,  102 
N.  T.  Supp.  412. 
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newspaper.**  Where  a  schedule  in  voluntary  bankruptcy  stated  the 
present  residences  of  certain  creditors  to  be  unknown,  but  gave  their 
former  residences,  it  was  held  that  the  statement  as  to  the  present  resi- 
dences was  sufficient,  and  that  the  statement  as  to  their  former  residences 
was  surplusage,  but  the  bankrupt  could  show,  either  in  the  list  or  by 
separate  affidavit,  what  efforts  he  had  made  to  ascertain  the  residences 
of  such  creditors.81  The  statement  of  the  amount  due  to  each  creditor 
is  sufficient  if  the  sum  and  the  date  of  the  debt  or  judgment  is  given.6* 
And  where  a  judgment  previously  recovered  against  the  bankrupt  still 
appears  on  the  records  of  the  court  which  rendered  it  as  an  unsatisfied 
obligation  against  him  in  favor  of  the  judgment  creditor,  it  is  rightly  in- 
cluded in  his  schedule  as  a  debt  due  to  that  creditor,  although  it  has  ac- 
tually been  sold  to  another  creditor,  and  the  bankrupt  is  chargeable  with 
knowledge  of  the  sale.*3  A  contingent  liability,  it  is  said,  need  not  be 
scheduled  where  it  does  not  appear  that  the  person  primarily  liable,will 
not  pay  in  full.*4  If  the  bankrupt  willfully  places  upon  his  schedule  a 
debt  which  he  knows  to  be  false,  he  will  be  guilty  (the  schedule  being 
duly  verified)  of  having  "made  a  false  oath  in  a  proceeding  in  bankrupt- 
cy," and  the  consequence  will  be  not  merely  the  loss  of  his  discharge,  but  . 
also  liability  to  punishment  as  for  a  criminal  offense.** 

§  226.  Amendment  of'  Schedule  and  List. — "The  court  may  allow 
amendments  to  the  petition  and  schedules  on  application  of  the  peti- 
tioner. Amendments  shall  be  printed  or  written,  signed  and  verified, 
like  original  petitions  and  schedules.  If  amendments  are  made  to  sep- 
arate schedules,  the  same  must  be  made  separately,  with  proper  refer- 

»»  Anonymous,   2   N.   B.   R.   141,    Fed.  or  bolder  of  a  bill  or  note  are  unknown 

Oas.  No.  462.  to  the  bankrupt,  tbe  fact  must  be  stated. 

•i In  re  Pulver,  1  Ben.  381,  1  N.  B.  R.  and  also  tbe  name  and  residence  of  tbe 

46,  Fed.  Cas.  No.  11.466.    In  a  case  arts-  last  bolder  known  to  the  debtor.    A  ques- 

ing  under  the  Insolvency  law  of  Califor-  tlon  at  diligence  In  ascertaining  the  cor- 

nla,  it  was  held  that,  when  the  Insolvent  rect  residence  of  a  creditor  of  a  bankrupt 

is  liable  as  indorser  on  a  promissory  enters  Into  die  question  as  to  whether 

note,  it  is  not  sufficient  for  him  merely  the   debt  has  been  properly  i scheduled 

to  state  the  fact,  with  the  name  of  his  only  so  far  as  it  affects  the  good  faith 

Indorsee,  In  the  list  of  debts,  If  such  In-  of  the  debtor's  statement  in  the  schedule 

dorsee  has  already  transferred  the  note  that  such  residence  Is  unknown,    Lutz  v. 

to  another  person ;  it  is  the  duty  of  the  Kalmus,  115  N.  Y.  Supp.  230. 

Insolvent  to  ascertain,  if  he  can,  and  •>*  In  re  Hill,  1  Ben.  321,  1  N.  B.  R. 

state,  who  Is  the  present  holder  of  the  16,  Fed.  Cas.  No.  C.481. 

note,  and  If  he  cannot  ascertain  It  he  03  Sellers  v.  Bell,  84  Fed.  SOI,  38  a  O. 

should  state  that  the  name  of  such  eredl-  A.  502,  2  Am.  Bankr.  Hep.  529. 

tor  Is  unknown  to  him.     McAllister  v.  "In  re  Oreenebaum,  Fed.  Cas.   No. 

Strode,  7  Cat.  428.    Tbe  note  at  the  end  5,766. 

of  part  3  of  "Schedule  A.,"  of  the  official  «a  See  Bankruptcy  Act  1898,  H  14b,  and 

forms,  provides  that  when  the  name  and  2flb.    And  see  In  re  Delevan,  Fed.  Cas. 

residence  of  the  drawer,  maker,  Indorser  No.  3,758. 
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ences.  In  the  application  (or  leave  to  amend,  the  petitioner  shall  state 
the  cause  of  the  error  in  the  paper  originally  filed."  **  Where  creditors 
are  omitted  from  the  list  of  debts,  or  property  omitted  from  the-inven- 
tory  of  assets,  or  either  wrongly  stated,  but  as  the  result  of  accident, 
mistake,  or  mere  inadvertence,  or  where  there  is  a  lack  of  form  or  of 
compliance  with  the  statutory  requisites,  this  general  order  authorizes 
corrections  to  be  made  in  the  manner  prescribed.*7  And  if  the  bank- 
rupt, without  any  fraudulent  intent,  has  omitted  from  his  schedule  prop- 
erty which  he  means  to  claim  as  exempt,  he  will  be  allowed  to  insert  it 
by  amendment.**  The  phrase  "the  court,"  in  the  general  order,  of 
course  includes  the  referee.**  In  fact,  under  the  present  statute,  it 
might  almost  be  said  to  exclude  the  judge;  for  it  is  made  the  express 
and  specific  duty  of  the  referee,  when  the  schedule  and  list  filed  by  the 
bankrupt  are  incomplete  or  defective,  to  "cause  them  to  be  amended."  " 
Applications  for  leave  to  amend  will  usually  proceed  from  the  bankrupt 
himself,  and  this  is  apparently  all  that  is  contemplated  by  the  general 
order.  But  it  has  also  been  held  that  any  creditor  who  has  proved  his 
claim  has  the  right  to  ask  that  the  bankrupt  be  required  to  amend  de- 
fects in  his  petition  or  schedule.1'  Under  the  former  bankruptcy  law 
(and  it  would  seem  that  the  same  rule  applies  at  present)  it  was  held 
that  an  application  by  the  bankrupt  for  leave  to  amend  and  correct  his 
list  of  creditors,  by  inserting  the  name  of  a  creditor  inadvertently  omit- 


*•  General  Order  In  Bankruptcy  No. 
11.  A  voluntary  petitoner  la  bankrupt- 
cy, in  applying  for  leave  to  amend  his 
schedule,  must  state  the  cause  of  the  er- 
ror In  that  originally  filed.  In  re  Brln- 
cat  (D.  C.)  233  Fed.  811,  37  Am.  Bankr. 
Rep.  587. 

«  In  re  Perry,  1  N.  B.  E.  220,  Fed. 
Cas.  No.  10,898 ;  In  re  Hill,  1  Ben.  321, 
Fed.  Cas.  No.  6,481;  In  re  Frtsbee,  Fed. 
Can.  No.  5,130.  If  a  bankrupt  falls  to 
schedule  property  which  should  be  sur- 
rendered to  his  trustee,  and  this  fact 
is  shown  upon  his  examination,  he  may 
then  be  permitted  to  correct  his  schedule. 
In  re  Harrell  (D.  C.)  222  Fed.  160,  34  Am. 
Bankr.  Sep.  809.  Where  a  tract  of  land 
has  been  fraudulently  conveyed  by  the 
bankrupt  to  his  wife  as  her  separate 
property  in  fraud  of  creditors,  It  may 
properly  be  added  to  hla  schedule  by 
amendment  as  assets  of  his  estate. 
Strong  v.  Durdle,  94  Wash.  157,  162 
Pac.  6. 

«■  In  re  Bean.  100  Fed.  262,  4  Am. 
Bankr.  Rep.  53;  Harrelson  v.  Webb,  124 
Blk.Bkr.(3d  Ed.)— 33 


La.  1007,  50  South.  833, 134  Am.  St.  Bep. 

529. 

«*  In  re  Morford,  1  Ben.  264,  1  N.  B. 
R.  211,  Fed.  Cas.  No.  9,796. 

"Bankruptcy  Art  1898,  J  39,  cl.  2. 
Under  the  former  act  and  rules,  it  was 
held  that  the  register  might,  of  his  own 
motion,  and  not  on  the  petition  of  the 
trustee  or  a  creditor,  order  an  amend- 
ment of  the  banukrupt's  schedule,  when 
tlie  same  was  found  to  be  incomplete  or 
defective  or  ot&envise  Insufficient.  In 
re  Orue,  1  Ben.  420,  1N.B.R  79,  Fed. 
Cas.  No.  10,582.  The  present  rule, 
which  provides  only  that  amendments 
may  be  "allowed,"  mlcht  not  be  broad 
enough  to  authorize  such  action,  but 
spontaneous  action  of  this  character  on 
the  part  of  the  referee,  when  he  finds 
the  proceedings  embarrassed  by  an  In- 
sufficient schedule  of  property  or  list  of 
creditors,  Is  not  only  permitted  but  en- 
Joined  by  the  section  of  the  act  above 
quoted. 

ti  In  re  Jones,  2N.aiL  59,  Fed.  Cas. 
No.  7,447. 
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ted,  was  ex  parte  and  grantable  of  course,  and  required  no  notice  to 
creditors,  and  that  creditors  had  no  right  to  object  to  such  amendment, 
and  no  issue  of  fact  or  law  could  be  raised  or  contested  in  regard  to  it.7" 
An  order  authorizing  or  requiring  an  amendment  in  the  bankrupt's 
schedule  should  specify  particularly  the  respects  in  which  it  is  to  be 
amended."  The  right  of  amendment  may  of  course  be  conditioned  on 
such  terms  as  will  prevent  any  injustice  or  inequality.7*  As  to  the  time 
or  stage  of  the  proceedings  at  which  amendments  may  be  allowed,  it 
is  held  that  they  do  not  come  too  late  if  made  after  the  filing  of  specifi- 
cations of  opposition  to  the  discharge  of  the  bankrupt  (based  on  errors 
or  omissions  in  the  schedules),  and  even  though  a  hearing  may  have 
been  had  on  such  specifications,  yet  if  it  can  be  shown  to  the  court  that 
the  bankrupt  was  guilty  of  no  greater  fault  than  inadvertence  or  mis- 
take, and  that  there  is  no  ground  for  withholding  the  discharge  by 
reason  of  any  fraud  or  perjury,  proper  amendments  may  be  ordered  and 
the  case  continued,  with  leave  to  renew  the  application  for  discharge 
at  a  future  time.7*  Even  the  granting  of  a  discharge  and  the  closing 
of  the  estate  are  not  insuperable  obstacles  to  the  allowance  of  a  proper 
amendment.  Such  a  course  was  sanctioned  in  one  case  where  the 
bankrupt  discovered  assets  of  substantial  value,  of  which  he  had  previ- 
ously been  unaware,  and  desired  to  claim  the  balance  of  his  exemption 
out  of  the  fund  thus  "brought  in.7*  But  where  a  considerable  time  has 
elapsed  since  the  granting  of  a  discharge,  the  bankrupt  will  not  be 
permitted  to  reopen  the  proceedings  and  amend  the  schedule  for  the 
purpose  of  including  an  omitted  creditor  who  had  not  been  made  a 
party  to  the  proceedings  and  had  no  notice  or  knowledge  of  them.77 
A  peculiar  condition  arises  where  the  bankrupt  applies  for  leave  to 
amend  his  list  of  creditors,  after  the  first  meeting  and  after  the  election 

« In  re  Hill,  5  Fed.  448;  In  re  Watts,  « In  re  Preston,  3  N.  B.  E.  103,  Fed. 
3  Ben.  186,  2  N.  B.  B.  447,  Fed.  Cas.  No.  Cas.  No.  11302;  In  re  HeUer,  5  N.  B.  R. 
17,293;  In  re  Heller,  5  N.  B.  R.  46,  Fed.  46,  Fed.  Cas.  No.  6,333;  In  re  Townsend, 
Cas.  No.  6,331).  But  In  the  case  last  2  Fed,  559.  But  see  In  re  Kittlor,  176 
cited,  It  was  said  to  be  "the  better  prac-  Fed.  655,  23  Am.  Bankr.  Rep.  585.  It  is 
tlce  to  Issue  an  order  requiring  the  party  said  that  the  allowance  of  an  amend- 
to  show  cause  why  the  amendments  as  merit  to  the  schedule,  by  adding  proper- 
asked  for  should  not  be  allowed,  specify-  ty  omitted,  does  not  preclude  a  creditor 
log  particularly  the  points  in  which  the  from  availing  himself  of  any  ground  of 
schedules  are  defective.  The  bankrupt  opposition  to  the  bankrupt's  application 
or  creditor  will  then  have  the  right  to  for  discharge  arising  out  of  such  omis- 
oppose  the  application,  and  appeal  from  sion.  In  re  Watts,  3  Ben.  166,  2  N.  B. 
the  order  if  dissatisfied  with  the  deci-  R.  447,  Fed.  Cas.  No.  17,283. 
sion  of  the  register."  « In  re  Irwin,  177  Fed.  284,  22   Am. 

t>  In  re  Orne,  1  N.  B.  R.  70,  1  Ben.  Bankr.  Bop.  105. 

420,  Fed.  Cas.  No.  10,582.  n  In  re  Bpicer,  145  Fed.  431,  16  Am. 

•*  In  re  Batcliffe,  6  Phila.  466,  1  N.  Bankr.  Rep.  802. 
B.  E.  400.  Fed.  Cas.  No.  11,578. 
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of  a  trustee,  and  the  object  of  the  amendment  is  to  introduce  the  names 
of  other  creditors  holding  such  an  amount  of  claims  that  their  votes 
would  have  changed  the  result  of  the  election  of  the  trustee.  In  this 
case  it  has  generally  been  considered  necessary  to  hold  a  new  meeting 
of  creditors,  based  on  new  notices,  and  to  hold  a  new  election  for  trus- 
tee. If  the  person  now  chosen  for  trustee  is  a  different  person  from  the 
trustee  previously  appointed,  an  application  to  the  court  should  be 
made  for  the  removal  of  the  present  incumbent  and  the  appointment 
of  the  newly  chosen  trustee  in  his  place.'1 

An  amendment  of  the  bankrupt's  list  of  creditors  so  as  to  include 
a  given  claim  relates  back  to  the  date  of  filing  the  petition  in  bankrupt- 
cy, so  that  the  owner  of  the  claim  will  be  affected  by  the  bankrupt's 
discharge  in  just  the  same  way  as  if  the  claim  had  been  properly  listed 
at  first.  If  the  bankrupt  afterwards  sues  him,  on  a  transaction  occurring 
after  the  filing  of  the  petition  in  bankruptcy,  he  cannot  use  that  claim 
as  a  set-off.'8 

§  227.  Surrender  of  Money  or  Assets  to  Trustee;  Jurisdiction  and 
Power  to  Order. — The  present  bankruptcy  statute  does  not  in  explicit 
terms  require  the  bankrupt  to  surrender  his  property  and  effects  to  the 
trustee.  That  such  a  surrender  must  be  made  is,  however,  quite  clear  by 
implication  from  various  clauses  of  the  act.  Thus,  it  is  provided  that 
the  trustee  shall  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt  to  all  of  the  latter's  property  which  is  of  a  nature  to  be  admin- 
istered under  the  act,  and  that  the  bankrupt  must  execute  to  his  trustee 
transfers  of  all  his  property  in  foreign  countries,  a  procedure  which  is 
rendered  necessary  by  the  fact  that  the  bankruptcy  law  can  have  no 
extraterritorial  efficacy.  Further,  if  the  bankrupt  conceals  from  his 
trustee  any  of  his  property,  it  is  a  criminal  offense.**    This  duty  of  sur- 

"  See  In  re  Ferry,  1  N.  B.  R.  220,  was  bound  "upon  pain  of  death  to  make 

Fed.  Gas.  No.  10,998;  In  re  Rntcliffe,  6  a  full  discovery  of  all  bis  estate  and  efr 

Phila.  466,  1  K.  B.  B.  400,  Fed.  Cas.  No.  fects  as  well  is  expectancy  as  in  pos- 

11,578;  In  re  Morgenthnl,  6  Phlla.  468,  session,  and  bow  be  has  disposed  of  the 

1  N.  B.  R,  402,  Fed.  Cas.  No.  0,813;  In  re  same,  together  with  all  books  and  writ- 

Carson,  5  Ben.  277,  5  N.  B.  B_  290,  Fed.  tags  relating  thereto  and  Is  to  deliver  np 

Cas.  No.  2,460.  all  In  his  own  power  to  the  commlssion- 

T'Bramhnm  v.  Lanier  Bros.,  138  Tenn.  ers    (except  the  necesisary  wenring    ap- 

702,  200  8.  W.  830.  parel  of  bimself,  his  wife,  and  his  chll- 

80  Bankruptcy  Act  1898,  §  70a;  f  7,  cl.  dren),  and  in  case  he  conceals  or  em- 
it; E  29b.  Compare  Rev.  Stat.  II.  S.  U  berates  any  effects  to  the  amount  ot 
5044,  6061,  5055.  Under  the  British  stat-  twenty  pounds,  or  withholds  any  books 
ate  of  5  Geo.  II,  c.  30,  which  was  In  or  writings  with  Intent  to  defraud  his 
force  at  the  beginning  of  the  nineteenth  creditors,  he  shall  be  guilty  of  felony 
century,  the  bankrupt  was  required  to  without  benefit  of  clergy,  and  his  goods 
appear  before  the  commissioners  for  an  and  estates  shall  be  divided  among  his 
examination,  and  upon  this  examination,  creditors."    2  Bl.  Comra.  4S2.    Students 


v  Google 


§  227 


LAW  OV  BANKRUPTCY 


616 


render  on  the  part  of  the  bankrupt  the  court  has  ample  power  to  en- 
force. It- is  now  well  settled  that,  if  the  court  is  satisfied,  either  from 
the  examination  of  the  bankrupt  himself  or  from  other  evidence,  that  he 
has  in  his  possession  and  control  money  or  other  property  which  be- 
longs to  his  estate  in  bankruptcy  and  should  be  administered  by  the 
trustee,  and  if  the  bankrupt  has  neglected  or  refused  to  surrender  such 
money  or  property  to  his  trustee,  or  fails  or  refuses  to  give  any  account 
of  his  disposition  of  it,  or  attempts  to  account  for  its  loss  by  a  story 
which  is  incredible  in  itself  or  is  contradicted  by  trustworthy  evidence, 
then  it  is  within  the  power  and  jurisdiction  of  the  court  of  bankruptcy 
summarily  to  order  the  bankrupt  to  pay  the  money  or  surrender  the 
property  to  the  trustee,  and  his  obedience  to  this  order  may  be  enforced 
by  committing  him  to  prison,  as  for  a  contempt  of  court,  where  he  may 
be  held  until  he  will  comply  with  the  command  of  the  court,  or  until 
it  becomes  evident  that  it  is  impossible  for  him  to  yield  such  obedi- 
ence.11 The  fact  that  a  bankrupt  who  knowingly  and  fraudulently  con- 
ceals from  his  trustee  any  property  belonging  to  his  estate  in  bank- 
ruptcy thereby  commits  a  crime,  for  which  he  is  liable  to  be  prosecuted 
and  punished  by  imprisonment,  does  not  deprive  the  court  of  juris- 
diction to  order  him  to  surrender  the  property  and  to  deal  with  him  as 
for  contempt  if  he  does  not  obey."  And  since  such  an  order  is  not  an 
order  for  the  payment  of  a  debt,  it  cannot  be  said  that  a  commitment 
of  the  bankrupt  to  jail  to  enforce  his  obedience  to  it  is  in  any  sense 
imprisonment  for  debt**     But  two  essential  facts  condition  the  law- 


of  tbe  progress  of  civilization  may  well 
compare  the  barbarous  severity  of  this 
enactment  with  the  Indulgent  kindness 
of  tbe  act  of  Congress  of  1886. 

siSchweer  v.  Brown  (C.  C.  A.)  130 
Fed.  328,  12  Am.  Bankr.  Rep.  178;  In 
re  Rosser,  101  Fed.  562,  41  C.  C.  A.  487. 
4  Am.  Bankr.  Rep.  163 ;  In  re  Sc-hlesing- 
er,  102  Fed.  117.  42  C.  C.  A.  207,  4  Am. 
Bankr.  Rep.  361 ;  In  re  Purvine,  06  Fed. 
192.  37  G.  C.  A.  446,  2  Am.  Bankr.  Rep. 
787;  In  re  Shacbter,  119  Fed.  1010,  9  Am. 
Bankr.  Rep.  499;  In  re  Gerstel.  123  Fed. 
166,  10  Am.  Bankr.  Rep.  411;  Hlpon 
Knitting  Works  v.  Schrelber,  101  Fed. 
RIO.  4  Am.  Bankr.  Rep.  299;  In  re  Mayer, 
98  Fed.  839,  3  Am.  Bankr.  Rep.  £13 ;  In 
re  Logan,  196  Fed.  678.  28  Am.  Bankr. 
Rep.  543;  Wayne  Knitting  Mills  t.  Nu- 
gent, 2  Nat.  Bankr.  News,  714;  In  re 
SchlesinKor.  97  Fed.  930,  3  Am.  Bankr. 
Rep.  342;  In  re  Wilson.  116  Fed.  419,  8 
Am.  Bankr.  Rep.  612;  In  re  Shaffer  ft 


Stern,  186  Fed.  649,  26  Am.  Bankr.  Rep. 
64;  Cummings  v.  Synnott,  184  Fed.  718, 
26  Am.  Bankr.  Rep.  859;  In  re  De  Got- 
tardi,  114  Fed.  328,  7  Am.  Bankr.  Rep. 
723 ;  In  re  Greenberg,  106  Fed.  496, 5  Am. 
Bankr.  Rep.  840;  In  re  Felsoii,  124  Fed. 
288,  10  Am.  Bankr.  Rep.  716;  In  re  Tu- 
dor, 96  Fed.  942,  2  Am.  Bankr.  Rep.  808; 
In  re  Fevear,  21  Fed.  121;  Id  re  Salkey, 
6  Biss.  269,  11  N.  B.  R.  423,  Fed.  Cas. 
No.  12.253,  affirmed  6  Biss.  280,  11  N.  B. 
R.  616,  Fed.  Cas.  No.  12,254;  In  re  Pelta- 
solm,  4  Dill.  107,  16  N.  B.  R.  266,  Fed. 
Cas.  No.  10,912 ;  In  re  Kempner,  6  N.  B. 
R.  521,  Fed.  Cas.  No.  7,689;  In  re  Spey- 
er,  6N.B.K.  266,  Fed.  Cas.  No.  18,239; 
In  re  How,  18  N.  B.  R.  665.  Fed.  Cas.  No. 
6,747 ;  In  re  Dresser,  3  N.  B.  R.  557,  Fed. 
Cas.  No.  4,077. 

*>  Rlpon  Knitting  Works  v.  Schrelber, 
101  Fed.  810,  4  Am.  Bankr.  Rep.  299. 

« In  re  Rosser,  101  Fed.  662,  41  0.  C. 
A.  497,  4  Am.  Bankr.  Rep.  163. 


v  Google 


517  THH  BANKRUPT,  HIS   RIGHTS  AND  DUTIES  §  226 

ful  exercise  of  this  power  by  the  court ;  first,  that  the  money  or  prop- 
erty directed  to  be  delivered  to  the  trustee  shall  be  a  part  of  the  bank- 
rupt's estate,  and  second,  that  the  bankrupt  has  it  in  his  possession  or 
under  his  control  at  the  time  the  order  for  delivery  is  made."  In  speak- 
ing of  the  "court,"  in  this  connection,  it  is  to  be  understood  that  the 
referee  is  included.  That  officer  has  jurisdiction  of  an  application  for 
an  order  requiring  such  a  surrender  of  property,  and  to  make  an  order 
in  accordance  with  his  findings  on  such  application.8" 

It  is  not  necessary  that  the  money  or  property  should  be  physically 
in  the  possession  of  the  bankrupt.  It  is  enough  if  it  is  held  for  him  by 
some  person  whom  he  can  control.  Thus,  where  a  bankrupt,  within  a 
few  days  before  the  filing  of  the  petition  in  bankruptcy,  sold  property 
and  handed  the  proceeds  over  to  hi?  wife,  she  will  be  regarded  as  hold- 
ing the  same  as  his  agent,  and  the  facts  will  warrant  an  order  requir- 
ing him  to  pay  the  money  over  to  his  trustee.**  It  is  likewise  the  duty 
of  the  bankrupt  to  turn  over  to  the  trustee  .any  money  which  he  may 
have  collected  from  his  debtors  since  the  commencement  of  the  bank- 
ruptcy proceedings,  and  he  may  be  constrained  to  do  so  in  the  same 
manner  and  by  the  same  process  as  above  indicated.8''  Where  a  devise 
has  been  made  to  a  bankrupt  and  accepted  by  him,  it  is  a  fraud  upon  his 
creditors  for  him  to  disclaim  or  renounce  it,  and  the  bankruptcy  court 
will  compel  him  to  do  all  acts  necessary  to  perfect  his  title  to  the  de- 
vised estate." 

Where  a  bankrupt,  having  been  engaged  in  business  in  one  state 
absconds  with  money  belonging  to  his  estate,  and  is  arrested  in  an- 
other state,  the  federal  District  Court  in  the  latter  state  has  ancillary 
jurisdiction,  at  the  suit  of  the  receiver  in  bankruptcy,  to  require  the  sur- 
render of  the  money .** 

§  228.  Same;  Petition,  Order,  and  Proceedings  Thereon. — In  order 
to  obtain  a  surrender  of  property  or  money  by  a  bankrupt,  it  is  not  nec- 
essary to  resort  to  a  plenary  suit,  but  the  matter  may  be  determined 
summarily,  that  is,  on  a  petition  by  the  trustee  and  a  rule  on  the  bank- 

**  In  re  Rosser.  101  Fed.  662,  41  C.  O.  and  moat  surrender  tbem  to  Its  trustee. 

A.  497,  4  Am.  Bankr.  Bep.  153.  In  re  Cantelo  Mfg.  Co.,  201  Fed.  158,  29 

<i  In  re  Mayer,  08  Fed.  839,  3  Am.  Am.  Bankr.  Rep.  704. 
Bankr.  Rep.  538;  In  re  Oliver,  96  Fed.  "Howard    v.  Crompton,   14  Blatcbf. 

85,  2  Am.  Bankr.  Rep.  783.    And  see  bu-  328,  Fed.  Cas.  No.  6,7.18 ;  In  re  Ettlnger, 

pra.  |  67.  IS  N.  B.  R.  222,  Fed.  Cos.  No.  4.543. 

"In  re  Eddleman,  154  Fed.  160.  19  "Ex  parte  Fuller,  2  Story,  827,  Fed. 

Am.  Bankr.  Rep.  45.    So  where  the  own-  Cas.  No.  5,147. 

er  of  patents  tor  inventions  nan  assigned  '        s»  Muslcn  v.  Prentice,  211  Fed.  326, 127 

them  to  a  corporation  In  exchange  for  C.  C.  A.  525,  SI  Am.  Bankr.  Rep.  687, 

Its  stock,  he  holds  them  thereafter  mere-  affirming  In  re  A.  Musics  &  Son  (D.  C.) 

ly  as  an  agent  or  officer  of  the  company,  205  Fed.  413,  30  Am.  Bankr.  Rep.  6GB. 
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rupt  to  show  cause  why  he  should  not  be  ordered  as  prayed."*  This 
application  can  be  made  only  by  the  trustee  in  bankruptcy,  acting  for  the 
benefit  of  the  creditors  at  large;  a  motion  will  not  be  entertained  if 
made  by  a  creditor  or  creditors  independently  of  the  trustee.*1  And  if 
the  money  or  property  in  question  is  supposed  to  be  in  the  possession 
of  some  third  person,  holding  as  an  agent  or  bailee  of  the  bankrupt,  the 
bankrupt  should  be  dealt  with  first,  and  proceedings  cannot  be  taken 
against  the  alleged  agent  to  compel  him  to  account  for  the  property 
until  it  has  been  specifically  traced  into  his  hands.**  It  is  of  course  prop- 
er before  applying  to  the  court,  to  make  demand  upon  the  bankrupt 
for  the  property  in  question,  but  he  cannot  complain  of  the  omission 
of  such  a  demand  if  the  order  for  its  delivery  is  served  on  him  in  ample 
time  to  allow  of  his  compliance  before  steps  are  taken  to  punish  him.** 
The  trustee's  petition  for  such  an  order  should  contain  definite  averments 
and  state  specifically  what  sum  of  money  or  what  particular  property 
the  bankrupt  is  supposed  to  be  concealing  or  withholding,*4  but  it  need 
not  allege  affirmatively  that  he  is  able  to  comply  with  an  order  requir- 
ing its  surrender.""  The  bankrupt  must  have  notice  of  the  application 
and  a  full  and  fair  opportunity  to  be  heard  in  his  own  behalf,  to  make  his 
defense,  to  produce  evidence,  and  to  cross-examine  the  witnesses.  Fail- 
ure to  accord  him  his  fundamental  rights  in  these  particulars  is  more 
than  a  mere  irregularity.  It  is  a  fault  which  will  render  the  order,  if 
made,  entirely  unlawful  and  void.**    The  bankrupt  may  either  demur 


so  In  re  Cuimey  (D.  C.)  225  Fed.  423. 
35  Am.  Bankr.  Rep.  617;  Jones  v.  Blair, 
242  Fed.  783,  155  C.  C.  A.  371,  39  Am. 
Bankr.  Rep.  668;  In  re  Joseph  It.  Mar- 
quette, Jr.,  Inc.,  254  Fed.  419,  166  0. 
C.  A.  51,  42  Am.  Bankr.  Rep.  555;  In 
re  Adler  (D.  C.)  129  Fed.  502,  12  Am. 
Bankr.  Rep.  1»;  In  re  Pevear  (D.  C.)  21 
Fed.  121 ;  In  re  MeKenna,  9  Fed.  27 ;  In  ' 
re  Thompson,  13  N.  B.  H,  300,  Fed.  Cas. 
No.  13,938.  Though  an  order  Is  made 
In  summary  proceedings  of  this  kind,  it 
may  hare  the  effect  of  a  bar  or  estoppel. 
Thus,  an  order  denying  the  petition  of 
the  trustee  to  require  the  bankrupt  to 
deliver  up  a  policy  of  life  insurance  or 
pay  Its  surrender  value  is  a  bar  to  a 
later  application  to  require  him  to  sur- 
render the  policy  or  pay  Its  loan  value. 
In  re  Samuels  (C.  0.  A.)  263  Fed.  501, 
45  Am.  Bankr.  Rep.  13. 

»i  In  re  Eliowich  (D.  0.)  148  Fed.  510, 
17  Am.  Bankr.  Rep.  419;  In  re  Pearson, 
1  Nat  Bankr.  News,  474. 

»z  In  re  Fogelman,  188  Fed.  755,  26 


Am.  Bankr.  Rep.  742.  And  see  Richter 
v.  Rockhold,  253  Fed.  941,  165  0.  C.  A, 
383,  42  Am.  Bankr.  Rep.  384. 

»•  In  re  D.  Levy  &  Co.,  142  Fed.  442, 
73  C.  C.  A.  558,  15  Am.  Bankr.  Rep.  166. 

"In  re  Ruos,  164  Fed.  749,  21  Am. 
Bankr.  Rep.  257 ;  In  re  Greer,  189  Fed. 
511,  26  Am.  Bankr.  Rep.  811;  Rlpon 
Knitting  Works  v.  gcbrelber,  101  Fed. 
S10,  4  Am.  Bankr.  Rep.  299.  A  petition 
of  the  trustee,  alleging  that  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy 
a  certain  sum  was  due,  owing,  and  un- 
paid to  the  bankrupt  by  a  corporation, 
but  alleging  no  facts,  and  supported  by 
no  evidence  warranting  the  inference 
that  the  bankrupt  ever  had  the  money 
In  his  possession  or  under  his  control,  Is 
insufficient  to  sustain  an  order  on  him 
to  pay  It  over  as  a  concealed  asset.  In 
re  Levy  (D.  C.)  259  Fed.  316,  43  Am. 
Bankr.  Rep.  590. 

m  In  re  Stavrahn,  174  Fed.  330,  9S  C. 
C.  A.  202,  23  Am.  Bankr.  Rep.  168. 
-    ••  In  re  Atwater,  227  Fed.  511,  86  Am. 
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or  answer  to  the  trustee's  petition,*7  but  his  answer,  although  under 
oath,  is  not  conclusive  on  the  court,  but  it  may  proceed  to  inquire  into 
all  the  facts  and  circumstances.**  Proceedings  on  the  petition  are  usu- 
ally had  before  the  referee,  but  the  court  may  refer  the  matter  to  a  spe- 
cial master  for  hearing  and  examination  of  the  bankrupt.*"  If  money 
is  found  to  be  withheld  by  the  bankrupt,  the  order  should  require  it  to 
be  paid  over  to  the  trustee,  and  not  into  the  registry  of  the  court.1*0 
And  if  property  other  than  money  is  involved,  the  order  should  describe 
it  with  reasonable  certainty  and  as  particularly  as  practicable,  though 
in  such  a  case  as  a  stock  of  merchandise  a  general  description  will  be 
sufficient,  and  should  require  its  surrender  in  specie.1*1  Where  an  order 
of  a  referee  requiring  a  bankrupt  thus  to  surrender  or  turn  over  property 
to  his  trustee  was  based  on  a  mistake  of  fact,  the  referee  has  power, 
on  the  petition  of  the  bankrupt,  filed  within  the  time  limited  for  a  review 
of  his  decision,  and  the  mistake  being  shown,  to  reconsider  and  set  aside 
such  order.1** 

§  229.  Same;  Evidence  to  Sustain  Orders— In  a  proceeding  to  com- 
pel a  bankrupt  to  surrender  money  or  property  alleged  to  be  withheld 
or  concealed  by  him,  it  is  first  of  all  necessary  for  the  trustee  to  make 
out  a  prima  facie  case  by  showing  that  the  bankrupt  had  such  money  or 
property  in  his  possession  or  under  his  control  at  or  about  the  time  of  his 
bankruptcy,  and  that  it  was  not  included  in  his  schedule  and  has  not 
since  been  turned  over  to  the  trustee.1**  Such  a  case  is  usually  estab- 
lished by  presumptions  drawn  from  the  facts,  and  positive  proof  is  not 

Bankr.  Rep.  100 ;  In  re  Rosser,  101  Fed.  rupt'a  benefit,  the  trustee  could  not  be  re- 

562,  41  C.  C.  A.  487,  4  Am.  Bankr.  Rep.  quired  to  accept  a  bond  and  allow  the 

153;  Iu  re  Frank,  182  Fed.  794,  25  Am.  payment  of  the  money  to  the  bankrupt. 

Bankr.  Bep.  486;  Boyd  v.  Glucklleh,  118  In  re  Reynolds  (D.  C.)  243  Fed.  272,  40 

Fed.  131,  53  C.  C.  A.  451.  8  Am.  Bankr.  Am.  Baukr.  Rep.  139. 

Sep.  393;  In  re  Cole,  103  Fed.  180  20  101  Samel  y,  Dodd   „,  Fe^  ^   ra  c. 

iS  ™  L  SC£  ^li"™  .BaT'  V*  0.  A.  254,  16  Am.  Bankr.  Rep.  103;   In 

Fed.  410,  94  C.  C.  A.  632,  22  Am.  Bankr.  re  j^       163  Fed-  6U   21  Am_  Bankr. 

Rep.  295;  In  re  Thiessen,  2  Nat.  Baukr.  Hep   23, 
News,  625. 

«  In  re  Koplin,  179  Fed.  1013,  24  Am.  10J  In  re  Brenner.  180  Fed.  209,  26 

Bankr.  Rep.  534.  Am-  Bankr.  Rep.  646. 

»»  In  re  Gerstel,  123  Fed.  166,  10  Am.  ios  Henkin  v.   Fousek,  246  Fed.  285. 

Bankr.  Rep.  411.  159  C.  C.  A.  15,  40  Am.  Bankr.  Rep.  701; 

••In  re  Herskovitz,  152  Fed.  316,  18  Schmid  v.  Rosenthal,  230  Fed.  818,  145 

Am.  Bankr.  Rep.  247.    But  compare  In  0.  C.  A.  128,  36  Am.  Bankr.  Rep.  548;  In 

re  Nankin,  246  Fed.  811,  159  O.  a  A.  ra  Rlcciardelll  (D.  C.)  224  Fed.  638,  35 

113,  40  Am.  Bankr.  Rep.  459.  Am.  Bnnkr.  Rep.  35;    In  re  Kalmano- 

i»»  In  re  Baum,  169  Fed.  410,  94  C.  C.  wltz  (D.  C.)  211  Fed.  167,  32  Am.  Bankr. 

A.  632,  22  Am.  Bankr.  Rep.  205.    Where  Rep.  210;  In  re  Barton  Bros.  (D.  C.)  149 

the    trustee  in  bankruptcy    claimed  as  Fed.  620,  18  Am.  Bankr.  Rep.  98;  In  re 

against  the  bankrupt  Income  arising  un-  Reynolds  (D.  C.)  190  Fed.  967,  27  Am. 

der  a  testamentary  trust  for  the  bank-  Bankr.  Rep.  200. 
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required.1**  The  trustee,  for  instance  is  not  required  to  prove  by  eye- 
witnesses that  the  bankrupt  has  in  his  possession  the  goods  alleged 
to  be  concealed  or  that  the  money  unaccounted  for  is  in  the  bank  or  on 
the  bankrupt's  person. 1M  Evidence  showing  the  recent  possession  by 
the  bankrupt  of  money  or  property,  with  no  satisfactory  explanation 
of  what  was  done  with  it  or  what  has  become  of  it,  will  sustain  the 
burden  of  proof  resting  on  the  trustee.10*  And  when  the  trustee's  prima 
facie  case  is  established  either  by  evidence  or  by  the  admission  of  the 
bankrupt  or  his  failure  to  deny  it,  the  burden  is  then  shifted  to  the  bank- 
rupt, and  it  is  incumbent  on  him  to  give  a  satisfactory  reason  for  his  fail- 
ure to  produce  the  property,  by  explaining  in  a  clear,  explicit,  and  credi- 
ble manner  what  became  of  it,  what  disposition  he  made  of  it,  or  how 
it  passed  out  of  his  possession  or  control.1*7  If  he  fails  to  appear  before 
the  referee  when  cited  for  this  purpose,  or  if,  when  under  examination, 
he  refuses  to  give  any  account  of  the  money  or  property  in  question, 
there  is  sufficient  ground  for  an  order  requiring  him  to  surrender  it  to  the 
trustee  in  bankruptcy.1**  Ordinarily,  however,  the  bankrupt  will  at- 
tempt to  meet  the  issue  and  rebut  the  presumption  that  he  still  holds 
the  property.  But  his  mere  denial  under  oath  that  he  has  the  money  or 
property  is  not  conclusive,  and  does  not  prevent  the  court  from  proceed- 
ing to  a  further  investigation  and  making  the  order  for  surrender  if  suf- 
ficient contrary  evidence  is  adduced.10*  His  positive  denial  is  of  course 
untitled  to  its  due  weight,  but  this  amounts  to  very  little  where  it  is 
inconsistent  with  the  only  reasonable  conclusion  to  be  drawn  from  the 
evidence,  and  where  there  are  circumstances  tending  to  discredit  the 
bankrupt,  as,  that  he  has  destroyed  the  books  of  account  which  would 
have  shown  the  true  fact,"8  or  where  his  testimony  is  entirely  uncor- 

io«  in  re  Craning,  229  Fed.  370,  143  24  Am.  Bankr.  Bep.  SIS;  In  re  Lesalns. 

O.  C.  A.  490,  80  Am.  Bankr.  Bep.  162.  163  Fed.  614,  21  Am.  Bankr.  Bep.  23;  In 

main  re  Silverman  (D.  C.)  206  Fed.  re  Schleeinger,  97  Fed.  930,  3  Am.  Bankr. 

960,  30  Am.  Bankr.  Bep.  798.  Bep.  342;    In  re  Averick,  170  Fed.  521, 

to*  In  re  Dixon,  224  Fed.  624,  35  Am.  22  Am.  Bankr.  Bep.  518;   In  re  De  Got- 

Bankr.  Bep.  482;  In  re  Silverman  (D.  C.)  tnrdl,  114  Fed.  32S,  7  Am.  Bankr.  Bep. 

206  Fed.  960.  30  Am.  Bankr.  Bep.  798;  723;    In  re  Rosenthal,  200  Fed.  190,  2ft 

Shea  v.  Lewis,  206  Fed.  877,  124  C.  C.  Am.  Bankr.  Rep.  515. 

A.  537,  30  Am.  Bankr.  Bep.  436;    In  re  10g  ^  „  Smltn  185  red   ^  w  ^ 

Kate  (D.  C.)  216  Fed.  949;    In  re  Edel-  Bankr   R       sg&     In  n  D    ££    &  ^ 

man  (D.  C.)  251  Fed.  429,  42  Am.  Bankr.  142  Fe|J    442    73  c.  G  A.  55s,  15  Am. 

Bep.  229.  Bankr.  Rep.  166;    In  re  Rosser,  96  Fed. 

t«  In  re  Chavkln,  249  Fed.  342,  161  .   ^  2  Am   Bonk'r.  Bep.  m 

C.   C.   A.   350,   41   Am.   Bankr.   Rep.   36:  * 

In  re  Pennell,  214  Fed.  337,  130  C.  C.  '"Moody   v.  Cole,  148  Fed.   295,  17 

A.  645,  32  Am.  Bankr.  Bep.  241;    In  re  Anl  Bankr-  ReP-  818;  Scnweer  v.  Brown, 

Baf8  (D.  C.)  257  Fed.  137,  43  Am.  Bankr.  130  Fed.  328,  64  C.   C.  A.  574,  12  Am. 

Bep.  280;   In  re  Stavrann,  174  Fed.  330.  J*"**-  B°P-  178^  Klrsner  T-  Taliaferro, 

98  O.  C.  A.  202.  23  Am.  Bankr.  Rep.  168:  202  Ked-  51-  2°  Am-  Bflnkr-  &*»■  S32- 

In  re  Deuell,  100  Fed.  633,  4  Am.  Bankr.  no  In  re  Goodman,  196  Fed.  566,  27 

Rep.  GO;    In  re  Nisenson,  182  Fed.  912,  Am.  Bankr.  Bep.  697. 
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roborated,  although  he  was  given  ample  opportunity  to  obtain  cor- 
roborating testimony  and  it  appears  that  this  could  easily  have  been 
done  if  his  own  testimony  was  true.111  As  on  the  trial  of  other  civil  is- 
sues, any  pertinent  evidence,  having  a  material  bearing  on  the  ques- 
tion, may  be  introduced.11*  Thus,  stenographic  notes  of  the  testimony 
of  the  bankrupt  when  under  examination  at  a  creditors'  meeting,  held 
for  the  general  purpose  of  inquiring  into  his  affairs  are  admissible.1" 
And  circumstances  showing  a  general  disposition  on  the  part  of  the 
bankrupt  to  be  secretive  and  unfair  towards  his  creditors,  or  to  entertain 
a  fraudulent  purpose  of  overreaching  them  or  concealing  assets  from 
them,  may  be  admissible  as  tending  to  discredit  his  own  story  of  the 
loss  or  disappearance  of  the  property  in  question.11* 

Yet  it  must  be  remembered  that  an  order  imperatively  requiring  the 
bankrupt  to  surrender  money  or  property,  against  his  own  denial  that 
he  has  it,  is  a  very  strong  measure,  especially  as  the  consequence  of  his 
failure  to  comply  wilt  be  his  incarceration.  Hence,  notwithstanding  an 
occasional  ruling  that  a  fair  preponderance  of  the  evidence  is  enough 
to  justify  the  court  in  making  such  an  order,115  it  is  held  by  the  great 
majority  of  the  decisions  that  the  court  must  be  satisfied  beyond  a  rea- 
sonable doubt  that  the  bankrupt  has  the  present  possession  or  control 
of  the  money  or  property  in  question  and  the  present  ability  to  comply 
with  an  order  for  its  surrender.11'  Circumstances  which  merely  create 
a  strong  suspicion  that  he  is  concealing  assets,1"  or  even  a  strong  prob- 

Fed.  502,  12  Am.  Bankr.  Rep.  19;  Moody 
y.  Cole,  148  Fed.  295,  17  Am.  Bankr. 
Rep.  818;  Boyd  v.  Glucktlch,  lie  Fed. 
131,  53  0.  0.  A.  401,  8  Am.  Bankr.  Rep. 
393;  In  re  Walder,  142  Fed.  784,  18  Am. 
Bankr.  Rep.  41;  Samel  v.  Dodd,  142  Fed. 
68,  73  C.  O.  A.  254,  18  Am.  Bankr.  Rep. 
163;  In  re  De  Gottardi,  114  Fed.  328,  7 
Am.  Bankr.  Rep.  723;  In  re  Anderson, 
103  Fed.  854,  4  Am.  Bankr.  Rep.  640; 
Rlpon  Knitting  Works  v.  Schreiber,  101 
Fed.  810,  4  Am.  Bankr.  Rep.  299;  In  re 
Mayer,  98  Fed.  839.  3  Am.  Bankr.  Rep. 
S33;  In  re  McCormlck,  97'Fed.  566,  3  Am. 
Bankr.  Rep.  340;  In  re  Thieseen,  2  Nat 
Bankr.  News,  628;  Klrsner  v.  Taliaferro, 
202  Fed.  51,  29  Am.  Bankr.  Rep.  832; 
In  re  Holden  (C.  C.  A.)  203  Fed.  229,  29 
Am.  Bankr.  Rep.  887;  Shea  v.  Lewie  <C. 
C.  A.)  206  Fed.  877,  30  Am.  Bankr.  Rep. 
436)  Stuart  r.  Reynolds  (C.  C.  A.)  204 
Fed.  709,  29  Am.  Bankr.  Rep.  412;  In  re 
Mitchell,  202  Fed.  806. 

"'  In  re  Switzer,  140  Fed.  976,  IB  Am. 
Bankr.  Rep.  468;  In  re  Adler,  170  Fed. 
634,  21  Am.  Bankr.  Rep.  871. 


"i  In  re  Henderson,  130  Fed.  385,  12 
Am.  Bankr.  Rep.  351;  In  re  Leinweber, 
128  Fed.  641,  12  Am.  Bankr.  Rep.  175. 

'■Mn  re  Jacobs,  235  Fed.  706,  149 
C.  C.  A.  126,  38  Am.  Bankr.  Rep.  96.  A 
financial  statement,  made  by  the  bank- 
rupts a  abort  time  before  the  bankrupt- 
cy, showing  a  surplus  of  assets  not  sched- 
uled, Is  admissible  In  evidence  In  pro- 
ceedings by  tbe  trustee  to  require  them 
to  turn  over  such  assets.  In  re  Chav- 
kin,  249  Fed.  842,  161  C.  0.  A.  360,  41 
Am.  Bankr.  Rep.  86. 

n»  In  re  Wlesen  Bros.  (D.  C.)  135  Fed. 
442,  14  Am.  Bankr.  Rep.  347;  Good  v. 
Kane,  211  Fed.  956.  128  C.  C.  A.  454. 

"*  In  re  De  Gottardi,  114  Fed.  328,  7 
Am.  Bankr.  Rep.  723. 

i»«  In  re  Cramer,  175  Fed.  879,  23  Am. 
Bankr.  Rep.  637. 

n«  In  re  Krneger,  197  Fed.  124,  28 
Am.  Bankr.  Rep.  890;  ■  In  re  Krall,  182 
Fed.  101,  24  Am.  Bankr.  Rep.  941;  In 
re  Herman,  165  Fed.  383,  21  Am.  Bankr. 
Rep.  139;  In  re  Sax,  141  Fed.  223,  15 
Am.  Bankr.  Rep.  455;   In  re  Adler,  129 
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ability,1"  will  not  do.  The  court  must  not  take  this  step  in  a  doubtful 
case.  Particularly  where  the  issue  turns  upon  comparative  estimates 
of  the  value  of  a  stock  of  goods  at  different  times,  great  care  must  be 
exercised,  and  an  order  of  surrender  should  not  be  made  unless  the 
discrepancy  is  great  and  such  as  cannot  be  explained  except  on  the 
theory  that  the  bankrupt  is  keeping  back  a  part.11' 

But  to  stay  the  hand  of  the  court,  the  doubt  which  it  entertains  must 
lie  "reasonable."  In  deciding  issues  of  this  kind,  "a  court,  when  called 
upon  to  pass  upon  the  weight  of  testimony  and  the  credibility  of  wit- 
nesses, is  not  to  be  deprived  of  those  faculties  of  judgment  and  dis- 
crimination as  to  what  is  true  or  probable,  on  the  one  hand,  and  untrue, 
improbable,  or  absurd,  upon  the  other,  which  are  permitted  to  be  exercis- 
ed by  juries  in  similar  cases."  "•  Hence  although  the  bankrupt's  explan- 
ation of  the  loss  or  disappearance  of  his  property  is  entirely  uncontra- 
dicted by  any  testimony,  yet  the  court  is  not  bound  to  believe  him,  but 
may  refuse  to  accept  the  explanation  and  make  its  order  for  the  sur- 
render of  the  property,  when  the  story  told  by  the  bankrupt  is  so  evi- 
dently manufactured  for  the  occasion  or  so  incredible  that  it  would  not 
deceive  any  person  of  reasonable  sagacity.131  That  the  courts  are  often 
confronted  with  this  sort  of  dilemma  may  be  seen  from  the  cases  cited 
in  the  margin.  Without  pursuing  in  detail  the  various  surprising  nar- 
ratives brought  forward  by  fraudulent  bankrupts,  it  may  be  remarked 
that  it  appears  to  be  a  favorite  device  to  allege  that  the  money  in  ques- 
tion was  stolen  from  them  in  the  street  or  that  burglars  looted  the  home 
or  the  store.  The  courts  have  frequently  declined  to  lend  their  ear  to 
this  easy  falsehood.1"  And  yet  if  the  bankrupt  attempts  to  explain  the 
loss  of  the  money  or  property  by  a  story  which,  though  difficult  to  be- 
lieve, is  not  impossible  nor  an  obvious  fabrication,  the  court  should  not 
be  hasty  in  deciding  against  him.     It  is  the  more  prudent  course  to 


ii«  In  re  Goldfarb  Bros.,  131  Fed.  643,  Fed.  551,  25  Am.  Bankr.  Rep.  874;  In  re 

12  Am.  Bankr.  Rep.  386.  Robert  Greenberg  &  Bro.,  179  Fed.  413, 

"•  In  re  Reese,  170  Fed.  886,  22  Am.  24  Am.  Bankr.  Rep.  913;    la  re  Wein- 

Bankr.  Rep.  621.     While  an  inventory  reb,  146  Fed.  243,  76  C.  C.  A.  609,  1(5 

taken  bj  a  bankrupt  merchant  prior  to  Am.  Bankr.  Rep.  702;    In  re  Kane,  125 

bis  bankruptcy  may  be  made  the  basis  of  Fed.  984,  10  Am.  Bankr.  Rep.  478;  In  re 

an  order  requiring  him   to   turn   over  Frankfort,  144  Fed.  721,  15  Am.  Bankr. 

property,  it  should  be  used  with  caution  Rep.  210. 

on  account  of  its  very  probable  unrell-  m  See,  for  example,  In  re  Cnamelln, 

ability.    Klrsner  v.  Taliaferro  (C.  C.  A.)  184  Fed.  553,  25  Am.  Bankr.  Rep.  E70; 

202  Fed.  51,  29  Am.  Bankr.  Hep.  832.  In  re  De  GottardI,  114  Fed.  328,  7  Am. 

i«  Setawecr  v.  Brown,  130  Fed.  328,  Bankr.  Rep.  723;.  In  re  Levin,  113  Fed. 

64  C.  C.  A.  574,  12  Am.  Bankr.  Rep.  178.  498,  6  Am.  Bankr.  Rep.  743;  Schweer  v. 

"i  In  re  Stokes,  185  Fed.  994,  26  Am.  Brown,  130  Fed.  328,  04  C.  0.  A.  574,  12 

Bankr.  Rep.  255;    In  re  Lippman,  184  Am.  Bankr.  Rep.  178. 
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order  him  before  the  judge  or  referee  for  further  examination  as  to 
whether  or  not  he  has  made  a  full  disclosure  of  the  facts.1" 

§  230.  Same ;  Excuses,  Defenses,  and  Allowances. — Although  mon- 
ey or  property  not  turned  over  to  the  trustee  may  be  proved  or  ad- 
mitted to  have  been  in  the  recent  possession  of  the  bankrupt,  still  an 
order  for  its  surrender  by  him  will  not  be  made  unless  it  is  within  his 
ability  presently  to  comply.  Physical  inability  to  obey  such  an  order 
will  be  a.  good  plea  in  defense,  and  though  his  bare  denial  will  not  be 
enough  to  establish  the  fact,  yet  if  he  succeeds  in  demonstrating  it,  no 
order  will  be  made.1"  Thus,  he  may  show  that,  since  the  time  the  mon- 
ey is  shown  to  have  been  in  his  hands,  it  has  passed  into  the  possession 
of  others  and  is  no  longer  under  his  control.1**  This  method  of  pro- 
ceeding cannot  be  employed,  for  instance,  to  reach  property  which  is 
in  the  hands  of  third  persons,  claiming  title  thereto  by  conveyance  or 
transfer  from  the  bankrupt  prior  to  the  bankruptcy,  although  such 
transfer  was  manifestly  fraudulent.1**  But  money  of  a  married  woman 
received  by  her  husband,  but  which  by  the  law  of  the  state  is  her  sepa- 
rate property  and  subject  to  Jier  absolute  control,  is  presumably  held 
by  him  as  her  agent,  and  the  fact  of  his  possession  furnishes  no  excuse 
for  her  failure  to  deliver  it  to  her  trustee  in  bankruptcy,  unless  she  shows 
as  a  matter  of  fact  that  she  is  unable  to  obtain  the  actual  possession 
of  it."7  And  a  bankrupt  cannot  escape  the  duty  of  turning  over  to  his 
trustee  money  which  he  has  invested  in  his  business  on  the  pretense 
that  he  holds  it  as  a  trustee.'"  Again,  since  the  question  is  not  whether 
the  bankrupt  has  made  a  proper  use  of  his  money  or  not,  but  whether 
he  actually  has  it  now  in  possession  or  not,  it  is  a  good  defense  that  he 
has  paid  it  away  to  his  creditors,  regardless  of  the  fact  that  such  pay- 
ments were  not  justified  and  resulted  in  giving  preferences.1"  In  fact, 
it  may  be  said  that  it  is  entirely  immaterial  what  the  bankrupt  has  done 
with  his  money  (so  far  as  regards  a  proceeding  of  this  kind)  so  long  as 


"•In  re  MeCormlck,  97  Fed.  566,  3  ia»In  re  Mayer,  98  Fed.  839,  3  Am. 

Am.  Bankr.  Rep.  340.  Bankr.  Rep.  633. 

i«*  In  se  Cummlngg,  186  Fed.  1020,  26  "      i«  la  re  Cole,  144  Fed.  392,  75  C.  O. 

Am.  Bankr.  Rep.  130;    Id  re  Richards,  A.  330,  16  Am.  Bankr.  Rep.  302. 

183  Fed.  501,  25  Am.  Bnnkr.  Rep.  176;  »■  In  re  Smith  Longbottom  &  Sons, 

In  re  Daviaon,   143   Fed.  673,  16  Am.  142  Fed.  291,  15  Am.  Bankr.  Rep.  437. 

Bankr.  Rep.  337;  Crawford  v.  Sternberg,  12*  In  re  Laplume  Condensed  Milk  Co., 

220  Fed.  73,  135  C.  C.  A.  641,  36  Am.  145  Fed.  1013,  16  Am.  Bankr.  Rep.  729; 

Bankr.  Rep.  677;    Epstein  v.  Stelnfeld,  In  re   Smith  Longbottom  &   Sons,  142 

210  Fed.  236,  127  C.  C.  A.  54.  32  Am.  Fed.  291,  15  Am.  Bankr.  Rep.  437;  In  re 

Bankr.  Rep.  6.  Kane,  125  Fed.  984,  10  Am.  Bankr.  Rep. 

>=«  American  Trust  Co,  v.  Wallis,  126  478;  In  re  Anderson,  103  Fed.  854,  4  Am. 

Fed.  464,  61  C.  C.  A.  342,  11  Am.  Bankr.  Bankr.  Rep.  640;   In  re  Cunnev  (D.  C.) 

Rep.  360.  225  Fed.  426,  35  Am.  Bankr.  Rep.  617. 
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he  satisfies  the  court  that  he  has  actually  parted  with  it1**  The  object 
of  the  proceeding  is  to  force  the  bankrupt  to  disgorge  assets  which  he 
is  concealing  or  withholding,  not  to  punish  him  for  improvident  or 
even  dishonest  conduct.  If  he  has  wasted  his  money  or  paid  it  away, 
no  matter  for  what  purpose,  he  cannot  be  ordered  to  pay  it  over  to  his 
trustee.  As  remarked  by  the  court  in  such  a  case:  "These  sums  ap- 
pear to  have  been  paid  out  by  the  bankrupt  for  very  worthy  and  com- 
mendable purposes,  but  if  they  had  been  paid  out  for  unworthy  pur- 
poses, or  lost  at  gaming  or  other  immoral  purposes,  the  bankrupt  could 
not  be  committed  for  not  restoring  the  amounts  to  his  trustee."1*1  It 
should  be  said,  however,  that  in  at  least  one  case  a  much  more  severe 
rule  was  applied,  and  the  court  held  that,  in  determining  what  sum  of 
money  the  bankrupt  should  be  ordered  to  pay  over  to  his  trustee,  he 
might  be  allowed  credit  for  so  much  as  he  had  spent  in  the  reasonable 
cost  of  his  living,  if  he  had  conducted  himself  economically  and  properly, 
but  not  for  sums  spent  in  a  debauch,  nor  in  journeying  to  a  remote  place 
in  search  of  employment.18*  But  whatever  may  be  the  excuse  or  ex- 
planation set  up,  it  must  be  made  out  by  a  straightforward  and  con- 
vincing story,  and  will  be  disregarded  if  too  improbable  for  belief  or 
discredited  by  other  and  better  testimony."*  In  one  case,  where  the 
bankrupt  had  an  interest  in  growing  crops,  but  omitted  to  list  them  in 
his  schedule  under  the  honest  belief  that  they  would  not  vest  in  the 
trustee,  and  he  completed  their  cultivation  and  harvesting  after  his  ad- 
judication, and  was  then  ordered  to  surrender  the  crops,  or  the  proceeds 
of  their  sale,  to  the  trustee,  it  was  held  that  he  should  be  allowed  a  rea- 
sonable compensation  for  his  work  and  care  bestowed  on  them  from  the 
date  of  the  adjudication.1** 

§  231.  Same;  Commitment  for  Contempt — Where  a  bankrupt  fails 
or  refuses  to  comply  with  a  lawful  order  of  the  court  of  bankruptcy, 
requiring  him  to  surrender  a  designated  sum  of  money  or  certain  speci- 
fied property  to  his  trustee,  he  is  in  contempt  of  the  court,  and  his  obe- 
dience to  the  order  may  be  enforced  by  committing  him  to  prison  until 


no  One  who  was  nominally  a  member  terous.    In  re  Vyse  (D.  C.)  220  Fed.  727, 

of  the  bankrupt  firm,  but  really  a  mere  34  Am.  Bankr.  Rep.  378. 

clerk,  should  not  be  ordered  to  pay  to  i"Boyd  v.  Glucklich,  116  Fed.   131. 

the  trustee  money  which-  he  had  turned  53  C.  C.  A.  451,  8  Am.  Bankr.  Itep.  393. 

over  to  bis  partner.     And  so,  the  trustee  m  In  re  Tudor,  100  Fed.  796,  4  Am. 

Is  not  entitled  to  proceed  directly  against  Bankr.  Rep.  78, 

the  bankrupt  to  require  the  payment  of  ,3!  In  re  Kempner,  6  N.  B.  R.  521,  Fed. 

money  which  he  had  delivered  to  his  sis-  Cas.  No.  7,680;   In  re  Friedman,  1  Nat 

ter,  although  his  claim  that  It  was  de-  Bankr.  News,  332. 

llvered  in  payment  of  a  debt  was  prepos-  i"«  Id  re  Barrow,  98  Fed.  582,  3  Am. 
Bankr.  Rep.  414. 
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he  will  purge  his  contempt  by  obedience  to  the  order.138  Such  an  order 
is  not  a  judgment  for  the  payment  of  a  debt,  and  therefore  the  commit- 
ment of  the  bankrupt  for  failure  of  compliance  with  it  is  not  "imprison- 
ment for  debt"  within  the  meaning  of  th,e  state  and  federal  laws  abol- 
ishing that  method  of  collecting  debts.1** 

It  should  be  observed  that  the  sole  purpose  of  a  contempt  proceed- 
ing of  the  kind  now  under  consideration  is  to  reach  and  compel  the 
surrender  of  money  or  property  in  the  bankrupt's  actual  possession  or 
control,  and  not  to  punish  him  for  concealing  his  assets.1*1  In  view 
of  the  fact  that  the  twenty-ninth  section  of  the  Bankruptcy  Act  makes 
it  a  criminal  offense  for  a  bankrupt  to  conceal  property  from  his  trustee, 
it  is  at  least  doubtful  whether  an  attachment  for  contempt  can  be  used 
as  a  means  of  punishing  him  for'  such  a  concealment."*  Even  when 
the  bankrupt  has  been  indicted  for  this  crime,  and  has  pleaded  guilty 
and  served  the  sentence  imposed  upon  him,  the  question  of  his  obedience 
to  a  "turnover"  order  requiring  him  to  surrender  the  same  assets  al- 
leged to  have  been  concealed  remains  unsettled.  If  such  an  order  was 
lawfully  made  and  he  is  able  to  comply  with  it  and  refuses  to  dp  so, 
he  is  in  contempt,  and  the  contempt  is  not  purged  by  the  serving  of 
the  sentence.18"  Again,  a  contempt  proceeding  to  enforce  obedience 
•to  a  "turnover"  order  is  a  different  thing  from  a  proceeding  to  punish 
the  bankrupt  for  having  squandered  his  assets  or  put  them  out  of  his 
reach.  When  a  bankrupt,  after  having  been  ordered  to  pay  over  to 
his  trustee  assets  which  he  has  withheld,  deals  with  them  in  such  a 
manner  as  to  make  it  impossible  for  him  to  comply  with  the  order,  he 

in  In  re  Cole,  163  Fed.  160,  90  C.  C.  ting  Works  v.  Schreiber,  101  Fed.  810,  4 

A.  50,  23  L.  R.  A.  (N.  8.)  255,  20  Am.  Am.  Bankr.  Bep.  299;  la  re  Scblesinger 

Bankr.Rep.  761;  In  re  Kridievsky  (D.  C.)  (C.  C.  A.)  102  Fed.  117,  4  Am.   Bankr. 

219  Fed.  347,  34  Am.   Bankr.  Bep.  362;  Rep.  361;    In  re  Anderson,  108  Fed.  854, 

In  re  Stanny  (D.  O.)  226  Fed.  617,  36  4  Am.  Bankr.  Bep.  640. 

Am.  Bankr.  Bep.  79;  Power  v.  Fnbrman,  „T  In        Ka       ^  p^   m   1Q  ^ 

22<|  Fed.  787,  136  C.  C.  A.  393.  34  Am.  Bankr    Rep    „8      A  moaon   £  ^^ 

Bankr.  Rep.  418;    Clay  v.  Waters,  178  the  treaeurpr  „,  „  bankrupt  corporation 

Fed.  385, 101  C.  O.  A.  645.  24  Am.  Bankr.  lol  wntempt  ^  tailure  to  ODey  an  wrder 

Bep.  293;  In  re  Gen**  128  Fed.  166, 10  or  the  ££L         w      blm  to\UTB  OVM 

Am.  Bankr.  Sep.  411;    In  re  BOMer,  96  m            to  tne  trn8(ee   ^„            be 

Fed  808  2  A^  Bankr.  Bep.  746;  In  re  sl(lered  wnere  he  „  und(;r  tafl 

Salkey,  6  Bias.  269, 11  N.  B.  B.  423,  Fed.  an(]  an8W„  to  lnd,ct„,ent8  ,„  the  eta te 

Cas.  NO.  12.253;   In  re  Speyer,  6  N.  B.  B.  eoart  t0T  tbe  embezzlement  of  such  mon- 

255.  Fed.  Cas.  No.  13^39     See  Mallory  e    &oln  the  Mrporatiolli  mai  after  the 

Mr*.  Co.  v.  Fox,  20  Fed.  400;  In  re  Fogel-  taafctmenni  are  disposed  of.    In  re  Hooks 

man,  204  Fed.  351,  30  Am.  Bankr.  Bep.  Sme]ting  oo    146  Fed  ^  17  Am  Bankr 

348;  In  re  Star  Spring  Bed  Co.,  203  Fed.  Rep  14L 

640,  30  Am.  Bankr.  Bep.  208.  m 

>»*  Samel  v.  Dodd,  142  Fed.  08, 73  C.  O.  "' In  re  Blto*  <*>■  °>  ^  »**■  «s- 

A.  254, 16  Am.  Bankr.  Rep.  163 ;  Schweer  M  Am-  Bankr-  KeP-  *a- 

v.  Brown,  130  Fed.  828.  64  C.  O.  A.  574,  «•  In   re  Sobol,  242  Fed.  487,  155  C. 

12  Am.  Bankr.  Rep.  178 ;    Ripon  Knit-  0.  A.  203,  89  Am.  Bankr.  Bep.  252. 
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cannot  be  committed  for  failure  to  obey  the  order,  since  his  present  in- 
ability to  do  so  is  a  complete  defense ;  but  his  conduct,  being  in  fraud  of 
his  creditors  and  in  defiance  of  the  authority  and  jurisdiction  of  the 
court,  constitutes  a  criminal  contempt,  for  which  he  may  be  punished.1** 
Where,  however,  the  bankrupt  is  brought  before  the  court  for  the 
explicit  purpose  of  being  dealt  with  "for  his  disobedience  to  a  "turn- 
over" order,  the  proceedings  need  not  be  formal,  but  may  be  based  on 
a  petition  of  the  trustee  setting  forth  the  facts  so  as  to  inform  the  bank- 
rupt of  the  charge  he  is  to  meet."1  The  bankrupt  should  be  cited  to 
show  cause  before  being  committed  for  contempt,1**  but  it  is  not  a  pro- 
ceeding in  which  he  is  entitled  to  claim  a  trial  by  jury.1*1  It  is  an 
entirely  separate  and  distinct  proceeding  from  that  which  resulted  in 
the  order  requiring  him  to  yield  up  the  property.  That  order  will  be 
conclusive  of  the  fact  that,  at  the  time  it  was  made,  the  bankrupt  had 
in  his  possession  or  control  money  or  property  which  he  was  then  able 
to  surrender  to  his  trustee,  and  this  question  will  not  be  reviewed  or 
re-examined."4  But  it  is  not  conclusive  that  he  still  is  able  to  make 
the  payment  or  surrender,  because  he  may  in  the  meantime  have  paid 
away  the  money  or  lost  the  property ;  and  on  this  question  the  bankrupt 
is  entitled  to  a  hearing  and  cannot  be  committed  until  he  has  had  an 
opportunity  to  present  this  defense.1*'  For  whatever  may  have  been 
the  state  of  the  case  when  the  order  for  surrender  was  made,  the  court 
will  not  send  the  bankrupt  to  jail  unless  it  is  shown  that  he  still  continues 
in  a  position  of  present  and  continuous  ability  to  make  the  surrender, '*• 
and  of  this  fact  the  court  must  be  satisfied  by  clear  and  convincing  proof, 


"•  In  re  Mardenfeld  (D.  0.)  256  Fed. 
920, 43  Am.  Bankr.  Rep.  613 ;  In  re  Stern 
(D.  C.)  215  Fed.  979. 

"i  Id  re  Cole,  163  Fed.  180,  90  0.  C, 
A.  50.  23  L.  R.  A.  (N.  SO  255,  20  Am. 
Bankr.  Rep.  761. 

n-  in  iv  ltosen's  Estate  (C.  0.  A.)  263 
Fed.  704,  45  Am.  Bankr.  Rep.  5. 

"=  Rlpon  Knitting  Works  v.  Scbrelber 
(D.  C.)  101  Fed.  810,  4  Am.  Bankr.  Rep. 
299. 

««  In  re  Frankel  (D.  C.)  184  Fed.  539, 
25  Am.  Bankr.  Rep.  920;  In  re  Marks 
(D.  O.)  176  Fed.  1018,  23  Am.  Bankr.  Rep. 
Oil;  In  re  Richards  (D.  C.)  183  Fed.  601, 
25  Am.  Bankr.  Rep.  176.  But  compare  In 
re  Ellas  <D.  C.)  240  Fed.  448,  39  Am. 
Bankr.  Rep.  441. 

i«  In  re  Hausman,  121  Fed.  984,  58  C. 
C.  A.  260,  10  Am.  Bankr.  Rep.  64 ;  In  re 
Davison,  143  Fed.  673,  16  Am.  Bankr. 
Rep.  837;    In  re  Cole,  144  Fed.  392,  76 


C.  C.  A.  330,  16  Am.  Bankr.  Rep.  302: 
Frederick  t.  Silverman,  250  Ped.  75, 162 
C.  C.  A.  247,  42  Am.  Bankr.  Rep.  24; 
In  re  Kramer  (D.  C.)  210  Fed.  977, 31  Am. 
Bankr.  Rep.  625;  In  re  Mverson  (D.  C.) 
253  Fed.  510,  42  Am.  Bankr.  Rep.  337. 

"•  In  re  Dickens,  175  Fed.  808,  23  Am. 
Bankr.  Rep.  660;  In  re  Davison,  143  Fed. 
673,  16  Am.  Bankr.  Rep.  337;  In  re 
Marks,  176  Fed.  1018,  23  Am.  Bankr. 
Rep.  911 ;  In  re  Richards,  183  Fed.  501, 
25  Am.  Bankr.  Rep.  176 ;  In  re  Mlze,  172 
Fed.  945,  22  Am.  Bankr.  Rep.  577;  In  re 
Reynolds,  190  Fed.  967,  27  Am.  Bankr. 
Rep.  200 :  In  re  Ruos,  104  Fed.  749,  21 
Am.  Bankr.  Rep.  257 ;  In  re  Holden,  203 
Fed.  229,  29  Am.  Bankr.  Rep.  387;  In  re 
Heyman  (D.  C.)  225  Fed.  1000,  34  Am. 
Bankr.  Rep.  108 ;  Freed  v.  Central  Trust 
Co.,  215  Fed.  873,  132  C.  C.  A.  7,  33  Am. 
Bankr.  Rep.  94 ;  In  re  Me Naught  (D.  O.) 
225  Fed.  511,  35  Am.  Bankr.  Rep.  609. 
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or,  as  sometimes  stated,  beyond  a  reasonable  doubt.1"  The  cases  differ 
as  to  whether  proof  of  the  recent  possession  of  money  or  property  by 
the  bankrupt  is  enough  to  warrant  committing  him  for  contempt  unless 
he  satisfactorily  explains  its  disappearance ;  but  generally  it  may  be 
stated  that  if  the  contempt  proceeding  follows  close  on  the  heels  of  the 
order  for  surrender,  it  may  be  presumed  that  the  ability  to  pay  or  sur- 
render continues,  and  then  the  bankrupt  must  overcome  this  presumption 
by  proof.14" 

In  such  cases,  the  bankrupt's  contempt  is  a  continuing  contempt,  and 
therefore  the  court  is  not  confined  to  committing  him  for  a  definite  and 
limited  time,  as  it  would  be  in  the  case  of  a  specific  act,  complete  in  it- 
self, constituting  a  contempt.  And  if  he  is  released  on  bail,  he  may  be 
recommitted  by  order  of  the  court,  on  the  trustee's  showing  that  his 
contumacy  still  continues,  and  if  he  leaves  the  district,  he  may  be  pur- 
sued and  arrested  on  warrant  and  again  recommitted  until  the  further 
order  of  the  court  or  until  he  complies."'  But  as  the  object  is  not  pun- 
ishment, but  only  to  enforce  obedience,  the  imprisonment  should  not  be 
continued  indefinitely,  and  the  bankrupt  should  be  discharged  after  a 
reasonable  time  when  it  appears  that  he  is  really  unable  to  comply  with 
the  order."* 

§  232.  Detention  and  Extradition  of  Bankrupts. — The  present  bank- 
ruptcy statute  authorizes  the  arrest  and  detention  of  a  bankrupt,  after 
the  filing  of  the  petition  and  not  more  than  one  month  after  the  qualifi- 
cation of  a  trustee,  on  satisfactory  proof  by  the  affidavits  of  at  least  two 
persons  that  the  bankrupt  "is  about  to  leave  the  district  in  which  he  re- 
sides or  has  his  principal  place  of  business  to  avoid  examination,  and 
that  his  departure  will  defeat  the  proceedings  in  bankruptcy."  m    A  com- 

'«  Stuart  v.   Reynolds*,  204   Fed.   709,  «»  United   States   v.   Sowles,   16   Fed. 

123  C.  0.  A.  13,  29  Am.  Bankr.  Rep.  412 ;  536. 

In  re  Dickens,   175  Fed.  808,  23  Am.  no  In  re  Karp,  196  Fed.  998,  28  Am 

Bankr.    Rep.    060;     McNeil    v.    McCor-  Bankr.  Rep.  659 ;  In  re  Taylor,  114  Fed. 

mack  (C.   C.  A.)  182  Fed.  808;    In  re  607,  7  Am.  Bankr.  Rep.  410;  In  re  Cum- 

Davison,  143  Fed.  673,  16  Am.  Bankr,  mlnga,  188  Fed.  767,  26  Am.  Bankr.  Rep. 

Rep.  337 ;   In  re  Mize,  172  Fed.  945,  22  477. 

Am.  Bankr.  Bep.  677.  i"  Bankruptcy  Act  189S,  g  9b.     Upon 

J*a  See  In  re  Banzai  Miff.  Co.  (0.  0.  A.)  this  part  of  the  statute  It  may  be  r<- 

183  Fed.  298,  25  Am.  Bankr.  Rep.  497;  marked,  in  the  first  place,  that  it  applies 

First  Nat.  Bank  t.  Cole,  144  Fed.  392,  75  alike  to  voluntary  and  Involuntary  cases. 

CCA.  330,  16  Am.  Bankr.  Rep.  302;  whereas  the  corresponding  provisions  of 

In  re  Stavruhn,  174  Fed.  330,  98  C.  G.  the  act  of  1867  were  restricted  to  in  vol - 

A.  202.  23  Am.  Bankr.  Rep.  168 ;    In  re  notary  proceedings.     In  re  Hale,  18  N. 

Marks,  176  Fed.  1018, 23  Am.  Bankr.  Rep.  B.  R.  335,  Fed.  Cas.  No.  5,911.     In  the 

911;    In  re  Haring,  193  Fed.  168,  174,  next  place,  it  will  be  noticed  that  the 

175,  27  Am.  Bankr.  Rep.  285;  In  re  Rey-  warrant  here  authorized  may  be  issued 

nolds,  190  Fed.  967,  27  Am.  Bankr.  Rep.  by  "the  Judge."    This  word  does  not  In- 

200.  elude  the  referee,  and  consequently  that 
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parison  of  these  provisions  with  the  only  corresponding  section  of  the 
act  of  1867  (Rev.  St.  §  5024)  will  show  radical  differences.  Under  the 
earlier  law,  the  warrant  for  the  bankrupt's  arrest  might  issue  if  there  was 
"probable  cause  for  believing  that  he  is  about  to  leave  the  district,  or  to 
remove  or  conceal  his  goods,  or  to  make  any  fraudulent  conveyance  or 
disposition  thereof; "  but  now,  only  when  his  object  in  leaving  the  dis- 
trict is  to  "avoid  examination,"  and  not  then  unless  his  departure  will 
"defeat  the  proceedings  in  bankruptcy."  The  act  of  1867  authorized  the 
arrest  of  the  debtor  to  secure  his  attendance  at  the  hearing  and  adjudi- 
cation ; m  that  of  1898  is  concerned  only  with  securing  the  examination 
pf  the  bankrupt.  Still  it  must  be  noted  that  there  are  some  decisions  to 
the  effect  that  the  power  of  the  court  of  bankruptcy  to  order  the  deten- 
tion of  a  bankrupt,  who  is  about  to  abscond  from  the  jurisdiction  with  his 
assets,  is  not  limited  to  the  particular  circumstances  and  specific  pur- 
poses mentioned  in  this  clause  of  the  act,  and  that,  under  the  authority 
to  "make  such  orders  and  issue  such  process,  in  addition  to  those  specific- 
ally provided  for,  as  may  be  necessary  for  the  enforcement  of  the  provi- 
ions  of  the  act,"  the  court  has  authority  to  issue  an  order  in  the  nature 
of  a  writ  of  ne  exeat,  when  the  arrest  of  the  bankrupt  is  shown  to  be 
necessary  for  the  enforcement  of  the  statute  as  applied  to  his  case.1** 
But  the  court  has  no  authority  to  issue  a  warrant  for  the  arrest  of  a 
bankrupt  who  is  not  within  the  district.1** 

The  former  law  provided  that  the  marshal,  executing  this  warrant, 
should  "arrest  and  safely  keep"  the  alleged  bankrupt.  The  present  stat- 
ute, with  remarkable  tenderness  for  the  debtor,  provides  that  the  mar- 
shal shall  "keep  such  bankrupt  in  custody,  but  not  imprison  him;"  The 
meaning  of  this  term  may  not  be  easy  to  determine.  It  has  been  held 
that,  in  a  sentence  that  the  defendant  "be  in  custody  until,"  etc.,  the 
word  "custody"  imports  actual  imprisonment,  and  the  duty  of  a  sheriff 
under  such  a  sentence  is  not  performed  by  allowing  the  defendant  to  go 
at  large  under  his  general  watch  and  control,  but  so  doing  renders  him 
liable  for  an  escape. 1M    But  in  the  statute  under  consideration  the  words 

officer  has  no  Jurisdiction  to  authorize  **s  Usher  v.  Pease,  116  Mass.  440,  17 
the  arrest  of  the  bankrupt,  although,  It  Am.  Rep.  169, 12  N.  B.  R.  305.  See  Mar- 
would  appear,  he  may  hear  the  evidence  ble  v.  Fulton,  1  Hask.  462,  Fed.  Cas.  No. 
when  the  bankrupt  is  in  custody  and  9,059. 

decide  whether  to  detain  him  or  not.  ul  In  n  Upk%i  gg  Fed    ^Q,  3  Am. 
Bankruptcy  Act  1898,  t  1,  cl.  18.    As  to  Bankr  ^  B69 .    In  re  Berkowit-    173 
the   requisites   of  the  petition   and   pre-  Fed  1012j  ^  Am_  Bankr.  Rep.  231. 
Umlnary    proof   to   authorize    the  Issu- 
ance of  the  warrant,  see  In  re  Lipke,  98  "* In  re  Hassenbusch,  108  Fed.  35,  47 
Fed.  970,  3  Am.  Bankr.  Rep.  569 ;   In  re  C-  G  A- 177'  *  Am-  B*nkr-  ReP-  B32- 
McKibben,  12  N.  B.  R.  97,  Fed.  Cas.  No.  "•  Smith  v.  Commonwealth,  59  Pa.  St. 
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"custody"  and  "imprison"  are  carefully  placed  in  opposition  to  each 
other,  whence  it  would  appear  that  the  statute  would  be  satisfied  if  the 
marshal  or  his  deputy  remained  constantly  in  the  physical  presence  of 
the  bankrupt,  or  so  situated  with  reference  to  him  as  to  be  able  to  pre- 
vent his  escape,  and  that  the  bankrupt  might  be  kept  in  custody  in  his 
own  house,  or  even  allowed  to  go  about  his  business  if  the  officer  was 
constantly  with  him. 

If  the  bankrupt  has  already  made  his  escape  from  the  district,  he  may 
be  brought  back  on  a  process  similar  to  extradition.  The  statute  pro- 
vides that  "whenever  a  warrant  for  the  apprehension  of  a  bankrupt  shall 
have  been  issued,  and  he  shall  have  been  found  within  the  jurisdiction  of 
a  court  other  than  the  one  issuing  the  warrant,  he  may  be  extradited  in 
the  same  manner  in  which  persons  under  indictment  are  now  extradited 
from  one  district  within  which  a  district  court  has  jurisdiction  to  anoth- 
er." "*  Another  section  of  the  act  provides  that  the  courts  of  bankrupt- 
cy shall  have  jurisdiction  to  "extradite  bankrupts  from  their  respective 
districts  to  other  districts."  ,M  As  to  the  manner  of  effecting  such  ex- 
tradition, it  has  been  enacted  that  "only  one  writ  or  warrant  is  neces- 
sary to  remove  a  prisoner  from  one  district  to  another.  One  copy  there- 
of may  be  delivered  to  the  sheriff  or  jailer  from  whose  custody  the  pris- 
oner is  taken,  and  another  to  the  sheriff  or  jailer  to  whose  custody  he 
is  committed,  and  the  original  writ,  with  the  marshal's  return  thereon, 
shall  be  returned  to  the  clerk  of  the  district  to  which  he  is  removed." 1B> 

§  233.  Privilege  from  Arrest  on  Civi!  Process. — The  statute  pro- 
vides that  the  bankrupt  shall  not  be  liable  to  arrest  on  civil  process,  ex- 
cept where  such  process  issues  from  a  court  of  bankruptcy  for  contempt 
or  disobedience  of  its  lawful  orders,  or  unless  the  process  issues  from  a 
state  court  having  jurisdiction,  and  is  served  within  the  state,  and  is 
founded  upon  a  debt  or  claim  "from  which  his  discharge  in  bankruptcy 
would  not  be  a  release,  and  in  such  case  he  shall  be  exempt  from  such 
arrest  when  in  attendance  upon  a  court  of  bankruptcy  or  engaged  in  the 
performance  of  a  duty  imposed  by  this  act."11*  The  general  orders  in 
bankruptcy  provide  that  "if  the  petitioner,  during  the  pendency  of  the 
proceedings  in  bankruptcy,  be  arrested  or  imprisoned  on  process  in  any 
civil  action,  the  district  court,  upon  his  application,  may  issue  a  writ  of 
habeas  corpus  to  bring  him  before  the  court  to  ascertain  whether  such 
process  has  been  issued  for  the  collection  of  any  claim  provable  in  bank- 
wa  Bankruptcy  Act  1898,  i  10. 
i»t  Bankruptcy  Act  1898.  !  2,  d.  14. 
Blk.Bkb.(3d  Ed.)— 34 
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ruptcy,  and  if  so  provable  he  shall  be  discharged;  if  not,  he  shall  be  re- 
manded to  the  custody  in  which  he  may  lawfully  be."180  The  discrep- 
ancy between  these  two  enactments  will  be  at  once  apparent.  The  stat- 
ute exempts  the  bankrupt  from  arrest  in  cases  where  the  debt  or  claim 
on  which  the  process  is  founded  is  of  such  a  nature  that  it  will  be  re- 
leased by  the  discharge  in  bankruptcy.  The  general  order  exempts  him 
from  arrest  in  cases  where  the  debt  or  claim  is  provable  in  bankruptcy. 
Now,  several  kinds  of  debts  which  are  provable  are  not  affected  by  a 
discharge.  Such  are  judgments  in  actions  for  frauds,  taxes,  debts  creat- 
ed by  the  bankrupt's  fraud  or  breach  of  duties  as  a  trustee  or  a  public 
officer.  In  this  conflict,  the  inferior  federal  courts  have  not  hesitated 
to  hold  that  the  order  must  give  way  to  the  statute,  the  latter  being 
of  superior  authority."1  The  test,  therefore,  is  not  the  provable  char- 
acter of  the  debt,  but  the  effect  upon  it  of  a  discharge  in  bankruptcy. 
The  bankrupt,  if  the  laws  of  the  state  so  provide,  may  be  arrested  in 
an  action  on  a  claim  from  which  his  discharge  would  not  release  him, 
and  the  bankruptcy  court  will  not  interfere  to  prevent  the  enforcement, 
by  arrest  and  imprisonment,  of  a  judgment  founded  on  such  a  claim, 
unless  such  action  is  necessary  to  enable  the  bankruptcy  court  to  exer- 


ieo  General  Order  No.  30.  This  order 
and  the  ninth  section  of  the  act  are  la 
pari  materia  and  should  be  construed  as 
a  whole.  United  States  v.  Peters,  166 
Fed.  613,  22  Am.  Bantr.  Rep.  177.  But 
It  is  a  noteworthy  circumstance  that  the 
order,  in  one  respect  at  least,  does  not 
go  nearly  so  far,  In  extending  the  bene- 
fits Intended,  as  the  act  itself.  The  or- 
der, by  its  express  terms,  is  applicable 
only  to  cases  of  voluntary  bankruptcy. 
It  provides  for  the  release  of  the  debtor 
if  he  Is  committed  after  the  filing  of 
"bis"  petition,  or  where  "the  petitioner" 
—that  is,  a  voluntary  petitioning  bank- 
rupt— Is  arrested  or  imprisoned  during 
tbe  pendency  «t  the  proceedings.  It  a 
petition  In  bankruptcy  is  filed  against  a 
debtor  by  bis  creditors,  it  cannot  with 
any  propriety  be  spoken  of  as  "his"  peti- 
tion, nor  can  be  be  called  "the  petition- 
er." Tbe  order,  therefore,  will  not  apply 
In  compulsory  wises.  But  tbe  district 
courts  will  be  Justified  la  acting  inde- 
pendently of  It  In  such  cases,  for  the 
statute  itself  provides  that  "a  bankrupt" 
shall  be  exempt  from  arrest  on  civil 
process,  etc.,  aad  that  the  term  "bank- 
rupt" shall  Include  "a  person  against 
whom  an  Involuntary  petition  has  been 


filed,  or  who  has  filed  a  voluntary  peti- 
tion, or  who  has  been  adjudged  a  bank- 
rupt" 

•"In  re  Baker,  96  Fed.  954,  3  Am. 
Bankr.  Rep.  101,  General  Order  No.  30 
was  copied,  with  a  few  slight  verbal 
changes,  from  the  corresponding  general 
order  (No.  27)  made  under  tbe  act  of 
1S67.  And  of  that  order  It  was  said: 
"It  would  seem  that  the  general  order 
carries  the  exemption  of  the  bankrupt 
from  arrest  further  than  la  warranted  by 
the  statute :  for  tbe  latter,  by  plain  Im- 
plication, allows  nn  arrest  for  a  debt  or 
claim  from  which  the  bankrupt  would 
not  be  released  by  his  discbarge.  The 
rule  was  perhaps  inadvertently  framed, 
and  was  intended  merely  to  prescribe  the 
mode  in  which  the  immunity  given  by  the 
act  might  be  secured  and  enforced,  but 
not  to  extend  that  Immunity  to  cases 
where  the  act  clearly  shows  that  none 
was  to  be  allowed ;  or  perhaps  the  Su- 
preme Court  referred  in  this  rule  to 
cases  of  preliminary  arrest  at  tbe  com- 
mencement of  a  suit.  As  the  twenty- 
first  section  [the  eleventh  section  of  the 
present  act]  provides  for  a  stay  of  all 
suits  for  debts  provable  under  the  act 
[but  now  only  where  the  suit  is  founded 
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rise  its  proper  authority  and  jurisdiction  in  the  case.1*1  On  this  prin- 
ciple it  is  held  that,  if  the  laws  of  the  state  authorize  the  arrest  and 
detention  of  a  defaulting;  taxpayer,  a  bankrupt  in  that  plight  will  not 
be  released  on  habeas  corpus,  since  taxes  due  to  a  state  or  municipality 
are  not  affected  by  a  discharge  in  bankruptcy.1*8  The  same  is  true 
of  claims  sounding-  in  tort,  when  the  torts  are  of  the  nature  excepted 
by  the  statute  from  the  effects  of  a  discharge.'84  And  if  the  debtor  is 
held  under  arrest  in  a  civil  action  in  A  state  court  founded  on  a  debt 
contracted  by  his  defalcation  while  acting  in  a  fiduciary  capacity,  that 
is  a  claim  from  which  his  discharge  in  bankruptcy  would  not  release 
him,  and  therefore  he  is  not  entitled  to  be  released  on  habeas  corpus 
from  the  court  of  bankruptcy."8  Also,  it  has  been  decided  that  a  judg- 
ment in  a  bastardy  proceeding,  brought  against  the  putative  father  in 
the  name  of  the  state  and  by  the  public  prosecutor,  according  to  the 


upon  a  claim  from  which  a  discharge 
would  be  a  release],  the  general  order  re- 
quires the  discharge  of  tbe  bankrupt 
when  arrested  In  any  such  suit;  other 
wise  tbe  proceedings  might  be  stayed,  but 
the  bankrupt  would  remain  in  prison. 
But  where  the  arrest  is  one  on  final  pro- 
cess issued  after  Judgment,  the  discharge 
of  the  bankrupt  would  depend  on  wheth- 
er the  arrest  was  for  a  debt  from  which 
his  discharge  In  bankruptcy  would  re- 
lease him."  In  re  Ghlrardelll,  \  Sawy. 
343,  4  N.  B.  R.  164,  Fed.  Cas.  No.  5,376. 
Aud  see  In  re  Whltehouse,  1  Low.  420, 
Fed.  Cas.  No.  17,504 ;  In  re  Seymour,  1 
Ben.  348,  1  N.  B.  R.  29,  Fed.  Otis.  No. 
12,684;  In  re  Closer,  2  Ben.  180,  1  N. 
B.  R.  336,  Fed.  Cas.  No.  5,474;  In  re 
Alsberg,  16  N.  B.  R.  116,  Fed.  Cas.  No. 
261.  Some  Justification  for  the  extreme 
breadth  of  the  order  may  be  found  In  the 
words  of  the  statute,  that,  even  in  the 
cose  of  a  debt  from  which  the  bankrupt 
would  not  be  released  by  his  discharge, 
"he  shall  be  exempt  from  arrest  when 
In  attendance  upon  a  court  of  bankrupt- 
cy or  engaged  In  the  performance  of  a 
duty  Imposed  by  this  act."  Section  0. 
The  Supreme  Court,  In  framing  the  order 
in  question,  may  well  have  taken  the 
view  that  a  bankrupt,  from  the  time  of 
tiling  his.  petition  until  the  discharge  is 
granted,  is  always  "in  attendance  upon 
a  court  of  bankruptcy,"  either  actually, 
or  constructively  by  reason  of  the  neces- 
sity of  being  able  to  command  his  pres- 
ence at  any  and  all  times  for  purpoaeB 
connected  with  the  settlement  and  ad- 


ministration of  the  estate,  which  might 
be  seriously  Interfered  with  if  he  were 
liable  to  be  restrained  of  bis  liberty  on 
civil  process  from  a  state  court.  Thus, 
In  one  of  the  cases.  It  was  said:  "A 
bankrupt  is  within  the  Jurisdiction  of  roe 
court  by  the  proceedings  in  bankruptcy, 
and  being  bound  at  all  times  to  abide 
Its  orders  and  decrees  In  the  matter  of 
his  petition,  he  is  entitled  to  Its  protec- 
tion, by  being  privileged  from  arrest  on 
civil  process  pending  tbe  proceedings  on 
his  application  for  relief  under  the  bank- 
ruptcy law."  United  States  v.  Dobbins, 
Fed.  Cas.  No.  14,971.  And  see  In  re 
Lewenaohn,  99  Fed.  73,  3  Am.  Bankr. 
Rep.  1594. 

"3  In  re  Pettis,  2  N.  B.  R.  44,  Fed.  Cas. 
No,  11,046;  In  re  Baker,  96  Fed.  954,  3 
Am.  Bankr.  Rep.  101. 

lOAldrlcb  v.  Aldrich,  8  Mete.  (Mass.) 
102. 

'•*  In  re  Devoe,  1  Low.  251,  2  N.  B.  R. 
27,  Fed.  Cas.  No.  3,843;  In  re  Simpson, 
2  N.  B.  R.  47,  Fed.  Cas.  No.  12.S79 ;  In 
re  Whltehouse,  1  Low.  429,  4  N.  B.  R.  63, 
Fed.  Cas.  No.  17,564. 

165  in  re  Seymour,  1  Ben.  348,  1  N.  B. 
R.  29,  Fed.  Cas.  No.  12,684;  Kavanaugh 
v.  Mclntyre,  128  App.  Dlv.  722, 112  N.  Y. 
Supp.  987.  Rut  a  bankrupt  arrested  and 
held  on  a  capias  In  an  action  to  recover 
from  him  the  value  of  property  which  he 
Is  alleged  to  have  embezzled  and  fraudu- 
lently converted  to  his  own  use,  Is  en- 
titled to  release  on  habeas  corpus,  where 
no  facts  are  pleaded  which  show  such 
embezzlement  to  hare  been  committed 
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state  law,  adjudging  him  to  pay  a  certain  sum  monthly  to  the  mother 
of  the  child  for  the  period  of  ten  years,  and  to  secure  such  payment  by 
a  bond  with  sureties,  is  not  such  a  debt  as  will  be  released  by  his  dis- 
charge in  bankruptcy,  and  hence,  if  he  is  arrested,  during  the  bankruptcy 
proceedings,  for  failure  to  furnish  the  bond  required,  and  committed, 
the  court  of  bankruptcy  will  not  set  him  at  liberty  on  habeas  corpus.'81 
On  the  other  hand,  if  alimony,  fixed  by  a  decree  of  a  state  court,  is  a 
provable  debt  in  bankruptcy  (which  is  an  unsettled  question),  it  is  of 
a  nature  to  be  released  by  the  discharge,  and  the  state  court  cannot 
lawfully  cause  the  bankrupt  to  be  arrested  and  imprisoned  for  a  con- 
tempt of  its  authority  in  omitting  to  pay  installments  of  the  alimony 
due.1"  The  same  is  true  of  his  arrest  On  a  capias  under  a  judgment 
recovered  against  him  in  a  suit  for  breach  of  promise  of  marriage.1** 
And  again,  a  bankrupt  cannot  be  held  in  the  custody  of  a  sheriff  of 
the  county  on  account  of  a  judgment  obtained  against  him  for  costs  in 
an  action. in  a  state  court,18*  unless  in  cases  where  the  judgment  for 
costs  was  not  rendered  until  after  the  adjudication  in  bankruptcy.178 

Under  the  act  of  1867,  in  a  case  where  the  bankrupt,  while  on  his 
way  to  be  examined- as  a  witness  in  the  bankruptcy  proceedings  under 
an  order  of  the  register,  was  arrested  on  mesne  process  issuing  from 
a  state  court,  it  was  held  that  the  arrest  was  a  violation  of  his  privilege 
as  a  party  and  witness,  and  that  he  was  entitled  to  be  released  therefrom 
on  application  to  the  court  of  bankruptcy,  without  reference  to  the 
question  whether  the  debt  on  which  the  arrest  was  based  was  one  which 
would  be  affected  by  his  discharge  in  bankruptcy ;  although,  if  the 
debt  were  fraudulent  or  fiduciary,  he  would  be  liable  to  be  again  ar- 
rested as  soon  as  the  privilege  ceased.1"  The  same  rule  is  equally  ap- 
plicable under  the  present  statute,1"  and  moreover  it  is  expressly  pro- 
vided by  the  ninth  section  of  the  act  that,  even  in  those  cases  where  an 
arrest  of  the  bankrupt  would  be  lawful,  having  regard  to  the  nature 
of  the  debt,  he  shall  be  exempt  from  such  arrest  "when  in  attendance 

while  he  was  acting  In  a  fiduciary  ca-  *«  In  re  Fife,    100  Fed.  880,  6  Am. 

parity.    Barrett  v.  Prince,  143  Fed.  302,  Bankr.  Hep.  268. 

74  G.  C.  A.  440,  16  Am.  Bankr.  Rep.  64.  i<">  In  re  Borst,  2  N.  B.  R.  171,  Fed. 

Mi  In  re  Baker,  96  Fed.  954,  3  Am.  Cas.  No.  1,665. 

Bankr.  Rep.  10L  "•  In  re  Marcos,  106  Fed.  907,  45  C. 

"t  In  re  Houston,  94  Fed.  119,  2  Am.  a  A.  116,  6  Am.  Bankr.  Rep.  365. 

Bankr.  Rep.  107.    See  In  re  Van  Orden,  «>  In  re  Kimball,  2  Ben.  38,  1  N.  B. 

96  Fed.  86,  2  Am.  Bankr.  Rep.  801;    In  R.  193,  Fed.  Cas.  No.  7.767;    Ex  parte 

re  Smith,  1  Nat.  Bankr.  News,  471 ;   In  Mifflin,  1  Pa.  Law  Jour.  20,  Fed.  Cas.  No 

re  Lachemeyer,  18  N.  B.   B,  270,  Fed.  9,537. 

Oaa  No.  7,066;   In  re  BN>ye,  2  Low.  399,  "*  United  States  r.  Fly  an,  178  Ted. 

Fed.  Cas.  No.  5,021.  816,  23  Am.  Bankr.  Rep.  294. 
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Upon  a  court  of  bankruptcy  or  engaged  in  the  performance  of  a  duty 
imposed  by  this  act."  This  clause  is  liberally  construed,  and  it  is  held 
that  the  bankrupt's  exemption  is  not  restricted  to  particular  occasions 
when  his  physical  attendance  in  court  is  required  or  when  he  is  actually 
engaged  in  performing  some  required  duty.1" 

The  exemption  from  arrest  begins  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy,"*  and  extends  until  the  final  decision  on  the 
bankrupt's  application  for  discharge.""  After  that,  his  discharge,  if 
granted,  will  be  a  sufficient  protection  against  arrest  for  any  debt  which 
the  discharge  affects,  and  whether  it  is  granted  or  withheld,  his  duties 
under  the  bankruptcy  act  will  have  been  performed,  so  that  it  will  no 
longer  be  necessary  for  the  court  of  bankruptcy  to  be  able  to  com- 
mand his  instant  attendance.  The  reader  will  not  fail  to  note  that  this 
privilege  against  arrest  extends  only  to  the  apprehension  of  the  bank- 
rupt on  "civil  process."  In  any  criminal  proceeding  against  him,  he  re- 
mains of  course  liable  to  arrest  and  imprisonment.  Where  a  state  stat- 
ute authorizes  a  judgment  creditor,  upon  alleging  that  his  debtor  has 
fraudulently  disposed  of  his  property,  to  institute  proceedings  which 
begin  with  the  arrest  and  imprisonment  of  the  debtor,  but  such  arrest  is 
not  intended  as  a  punishment  of  the  debtor,  but  as  a  means  of  obtain- 
ing a  full  disclosure  as  to  his  property,  the  proceeding  is  not  criminal 
but  civil,  and  its  primary  object  is  the  collection  of  the  creditor's  judg- 
ment. Such  proceedings  are  therefore  in  direct  conflict  with  the  bank- 
ruptcy law,  as  respects  any  property  which  has  passed  to  a  trustee  in 
bankruptcy,  and  a  bankrupt  cannot  be  arrested  in  proceedings  founded 
on  such  statute."*  On  the  other  hand,  the  bankruptcy  law  does  not 
prevent  a  state  court  from  committing  the  bankrupt  to  prison  for  a  con- 
tempt, where  such  commitment  is  intended  as  a  punishment  and  not  as 
a  means  of  collecting  a  debt.1" 


«*In   re   Dresser,    124    Fed.   916,    10  application  to  that  court  for  relief.    Id 

Am.  Bankr.  Rep.  270.  re  Lockwood  (D.  O.)  240  Fed.  161,  38  Am. 

it*  state  v.  Rollins,  13  Mo.  170;    In  Bankr.  Hep.  482. 

re  Wlnthrop,  S  Law  Bep.  24,  Fed.  Cas.  '"Goodwin  v.  Sharkey,  6  Abb.  Prac. 

No.  17,000.    See  Robb  v.  Powers,  7  Ala.  N.  S.  (N.  Y.)  64. 

658;    Gibson  v.  Holmea,  78  Vt  110,  62  "'  In  re  Fritz,  162  Fed.  662,  18  Am. 

AtL  U,  4  I*  R.  A.  (N.  S.)  461;  Turgeon  Bankr.    Bep.    244;     In    re    Collins,    30 

v.  Bean,  109  Me.  189,  83  Atl.  667.  Misc.  Bep.  763,  80  N.  Y.  Supp.  1119 ;   In 

its  United  States  v.  Peters,  166  Fed.  re  Meggett,  105  Wis.  291,  81  N.  W.  419. 

613.  22  Am.  Bankr.  Rep.  177;    Hersch-  A  proceeding  for  the  punishment  of  the 

man  v.  Bolster,  220  Mass.  137,  107  N.  E.  bankrupt  for  contempt ;  of  a  state  court 

643.    But  the  court  of  bankruptcy,  hav-  will  not  be  stayed  because  he  might  he 

ing  granted  a  discharge,  may  protect  tbe  imprisoned,  for  bis  attendance  before  the 

bankrupt   from   arrest  on   a    judgment  liankrupt.v  court  could  be  procured  by 

rendered  by  another  court  after  the  ills-  habeas  corpus.    In  re  Francisco  (D.  C.) 

charge,  but  only  to  allow  him  to  make  245  Fed.  216,  41  Am.  Bankr.  Rep.  87. 


.Google 


§  233  law  or  bankruptcy  531 

In  addition  to  these  provisions  of  the  statute,  General  Order  No. 
12  provides  that  the  bankrupt  "may  receive  from  the  referee  a  protec- 
tion against  arrest,  to  continue  until  the  final  adjudication  on  his  appli- 
cation for  a  discharge,  unless  suspended  or  vacated  by  order  of  the 
court."  And  it  is  held  that  the  court  may  impose  terms  on  granting 
such  protection,  and  hence,  in  a  proper  case,  may  require  the  bankrupt 
to  furnish  a  bond  with  sureties,  conditioned  that  during  its  continuance 
he  will  obey  all  orders  of  the  court  and  not  meanwhile  depart  from  its 
jurisdiction."* 

§  234.  Release  from  imprisonment.— A  court  of  bankruptcy  has  ju- 
risdiction to  enforce  the  protection  against  arrest  on  civil  process  ac- 
corded to  bankrupts  by  the  statute,  and  for  this  purpose  may  issue  the 
writ  of  habeas  corpus,  requiring  the  production  of  ,the  bankrupt  before 
it  in  order  that  it  may  inquire  and  determine  whether  or  not  the  case  is 
one  within  the  statute,  and  in  the  former  alternative,  discharge  the 
bankrupt.  It  is  so  provided  by  the  general  orders  in  bankruptcy,17' 
and  has  been  so  ruled  by  the  courts.180  But  the  authority  thus  given 
to  the  district  courts  can  be  exercised  only  by  that  court  in  which  the 
particular  bankruptcy  proceedings  are  pending.1'1  Where  a  bankrupt  is 
under  arrest  under  process  from  a  state  court,  he  should  first  apply  to 


179  in  re  Lewcnsobn,  99  Fed.  73,  3  Am. 
Bankr.  Rep.  594. 

i"  General  Ort!er  No.  SO.  "Before 
granting  the  order  for  discharge,  the 
court  shall  cause  notice  to  be  served  up- 
on the  creditor  or  his  attorney,  so  as 
to  give  him  an  opportunity  of  appearing 
and.  being  heard  before  the  granting  of 
the  order."  Idem.  In  addition  to  the 
provisions  of  this  order  it  is  enacted  that 
"the  Supreme  Court  and  the  circuit  and 
district  courts  shall  have  power  to  Issue 
-  writs  of  habeas  corpus.  The  several  Jus- 
tices and  Judges  of  the  said  courts,  with- 
in their  respective  Jurisdictions,  shall 
have  power  to  grant  writs  of  habeas  cor- 
pus for  the  purpose  of  an  inquiry  Into 
the  cause  of  restraint  of  liberty."  Rev. 
St.  U.  S.  gf  761,  752.  The  following 
section  (753)  declares  that  the  writ  of 
habeas  corpus  "shall  In  no  case  extend 
to  a  prisoner  in  Jail."  But  this  does 
not  oust  the  federal  courts  of  Jurisdic- 
tion to  release  on  habeas  corpus,  for  the 
purpose  of  bringing  him  before  a  com- 
missioner (or  a  referee  in  bankruptcy) 
for  examination,  a  debtor  who  is  In  Jail 
under  executions  in  civil  actions,  for 
such  debtor  is  not  confined  at  the  suit 


of  Ihe  stale,  but  of  bis  creditors.  In  re 
Mlneau,  46  Ftti.  188.  That  the  writ  may 
issue  to  inquire  into  the  cause  of  com- 
mitment under  a  civil  process,  as  well 
as  in  a  case  of  a  criminal  process,  see 
Ex  parte  Randolph,  2  Brock.  147,  Fed. 
Cas.  No.  11,558.  The  power  to  issue  the 
writ  may  be  exercised  by  the  Judge  of 
the  district  court  at  chambers  and  in 
vacation  (see  Bennett  v.  Bennett,  Deady, 
299,  Fed.  Cas.  No.  1.318;  Ex  parte  Ben- 
edict, Fed.  Caa.  No.  1,292;  Ex  parte 
Barnes,  1  Sprague,  133,  Fed.  Cas.  No. 
1,010),  especially  in  view  of  the  fact  that 
the  bankruptcy  act  Invests  the  district 
courts  with  such  powers  "as  will  enable 
them  to  exercise  original  Jurisdiction  in 
bankruptcy  proceedings.  In  vacation  in 
chambers  and  daring  their  respective 
terms."  Bankruptcy  Act  1898,  f  2.  But 
It  does  not  appear  to  have  been  intended 
that  this  writ  should  be  granted  by  a 
referee  in  bankruptcy. 

iao  In  re  Glaser,  2  Ben.  180,  IN.  B. 
R.  336,  Fed.  Cas.  No.  5,474;  United 
States  v.  Dobbins;  1  Pa.  Law  Jour.  9, 
Fed.  Cas.  No.  14571, 

i"  In  re  Seymour,  1  Ben.  348,  1  N.  B. 
R.  29,  Fed.  Caa.  No.  12,684. 
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that  court  before  coming  into  the  court  of  bankruptcy  to  obtain  his 
release.  For  this  practice  is  less  likely  to  produce  conflicts  of  juris- 
diction, and  if  he  is  entitled  to  be  released  under  the  bankruptcy  act, 
though  on  no  other  ground,  he  may  urge  that  privilege  in  the  state  court 
as  well  as  in  an)»  other,  for  all  courts,  both  state  and  federal,  are  bound 
to  obey  the  act  of  congress.18*  But  if  the  state  court  being  thus  ap- 
plied to,  decides  against  the  petitioner's  application  for  release  from 
custody,  the  bankruptcy  court  is  not  in  any  manner  bound  by  its  deter- 
mination. If,  in  the  judgment  of  the  latter  court,  the  arrest  and  de- 
tention of  the  bankrupt  are  in  violation  of  his  statutory  rights,  it  will 
not  hesitate  to  release  him  from  the  arrest,  notwithstanding  that  the 
state  court  has  already  refused  to  do  so.  The  jurisdiction  of  the  fed- 
eral court  is  exclusive  and  its  authority  paramount,  and  it  will  protect 
the  bankrupt  in  the  manner  contemplated  by  the  law.1**  Further,  it  is 
immaterial  whether  the  process  on  which  the  arrest  is  effected  issues 
from  a  state  court  or  from  a  circuit  court  of  the  United  States.1** 

But  the  writ  of  habeas  corpus  may  not  always  be  necessary  to  ob- 
tain the  release  of  a  bankrupt  held  under  civil  process.  Where  a  sim- 
ple order  to  show  cause  why  he  should  not  be  released  from  custody 
can  be  made  to  answer  the  same  purpose,  it  will  be  employed  instead 
of  the  writ.  It  will  be  an  order  in  bankruptcy,  and  the  court  may  com- 
pel obedience  to  it  by  the  process  of  attachment  for  contempt.1**  More- 
over, the  court  of  bankruptcy  has  power  to  protect  the  bankrupt  from 
imprisonment  in  a  case  where  the  law  exempts  him  from  arrest,  not 
only  by  releasing  him  from  actual  custody,  by  means  of  the  writ  of 
habeas  corpus,  but  also  by  orders  staying  further  proceedings  in  the 
state  court,  or  staying  the  issue  of  any  capias  or  attachment  against 
the  bankrupt,  or  by  enjoining  the  creditor  from  suing  out  such  a 
writ,  or  forbidding  him  to  execute  a  writ  already  out.1**  If  the  bank- 
rupt is  arrested  in  a  foreign  country,  under  process  from  its  courts,  it 
would  seem  that  he  could  not  obtain  his  release  under  habeas  corpus 
from  the  court  of  bankruptcy,  because  the  bankruptcy  law  has  no  ex- 
territorial effect  and  because  process  from  our  courts  does  not  run 


us  In   re   O'Mara,   4    Biss.   500,    Fed.  i«  In  re  Glaser,  2  Ben.  180,  1  N.  B. 

Caa  No.  10,509.    And  see  United  States  B.  336,  Fed.  Cas.  No.  5,474;    In  re  Ja- 

V.  McAleese  (C.  0.  A.)  93  Fed.  656,  1  Am.  cobs,  1  N.  B.  B.  118,  Fed.  Cas.  No.  7,165. 
Bankr.  Rep.  650.  i»«  Knott  v.  Putnam,  107  Fed.  907,  6 

lit  Knott  v.  Putnam,  107  Fed.  007,  6  Am.  Bankr.  Bep.  80;    In  re  Pettis,  2  N. 

Am.  Bankr.  Rep.  80;    In  re  Wlggers,  2  B.  R.  44,  Fed.  Cas.  No.  11,046;    In  re 

Btsa.  71,  Fed.  Oaa.  No.  17,623.  Jacoby,  1  N.  B.  R.  118.  Fed.  Cas.  No. 

«*In  re  Wentaam,  163  Fed.  910,  16  7,165;   In  re  Mlgel,  2  N.  B.  R.  481.  Fed. 

Am.  Bankr.  Rep.  690.  Cas.  No.  9.538 ;  In  re  Goldstein,  52  How. 
Prac  (N.  X.)  426,  Fed.  Cas.  No.  5,523. 
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into  a  foreign  jurisdiction.  But  it  has  been  suggested  that  the  bank- 
ruptcy court  may  have  power,  under  some  circumstances,  to  enjoin  a 
citizen  within  its  jurisdiction  from  holding  a  bankrupt  under  arrest  in 
a  foreign  country.187 

On  an  application  for  the  release  of  a  bankrupt  wh/>  is  held  under 
arrest  upon  process  from  a  state  court,  if  the  debt,  obligation,  or  lia- 
bility which  is  sought  to  be  thus  enforced  is  one  which  is  dischargeable 
in  bankruptcy,  he  will  generally  be  entitled  to  deliverance  on  habeas 
corpus.18*  But  it  is  otherwise  if  the  debt  or  obligation  would  not  be 
so  released.  And  if  a  judgment  has  been  rendered  in  the  state  court 
and  the  record  shows  that  the  debt  was  one  contracted  by  the  fraud 
of  the  bankrupt,  or  in  a  fiduciary  capacity,  or  otherwise  was  of  such  a 
nature  as  not  to  be  affected  by  his  discharge  in  bankruptcy,  the  federal 
court  will  accept  the  record  as  importing  absolute  verity  and  will  not 
inquire  further  into  the  question,  and  will  refuse  the  application.1"  But 
if  the  case  has  not  proceeded  to  judgment,  and  the  capias  or  order  of 
arrest  was  issued  merely  upon  the  preliminary  showing  of  the  plain- 
tiff,— that  is,  upon  the  declaration  or  complaint,  or  upon  an  affidavit 
stating  such  facts  as  to  bring  the  defendant  within  the  state  statute, — 
it  is  open  to  dispute  how  far  the  bankruptcy  court  should  proceed  to 
inquire  into  the  facts.  Some  of  the  decisions  hold  that  there  is  only 
a  question  of  law  before  the  federal  court,  that  is,  the  question  whether 
the  debt,  assuming  it  to  be  of  the  nature  shown  by  these  papers,  is 
dischargeable  in  bankruptcy,  and  that  the  court  should  not  enter  upon 
any  inquiry  as  to  the  truth  of  the  facts  alleged  in  the  complaint  or  affi- 
davit.1**   On  the  other  hand,  certain  of  the  cases  maintain  the  principle 

1"  liazleton  v.  Valentine,  1  Low.  270,  bankruptcy    court    Having    Jurisdiction 

■l  N.  IS.  It.  31,  Fed.  Cos,  No.  6,287.  pending  his  application   tor  discharge, 

"<i  bankrupt  in  custody  under  a  such  a  Judgment  being  dischargeable  In 
body  execution  upon  a  judgment  die-  bankruptcy.  In  re  Madlgan  (D.  0.)  251 
chargeable  in  bankruptcy  will  be  releas-  Fed.  221,  41  Am.  Bankr.  Rep.  770. 
ed  on  habeas  corpus,  though  arrested  be-  »&*  In  re  Robinson,  8  Blatchf.  25S,  2  N. 
fore  the  petition  was  filed.  Ex  parte  B.  R.  341,  Fed.  Cas.  No.  11,839;  In  re 
Margiasso  (D.  C.)  242  Fed.  BOO,  38  Am.  Patterson,  2  Ben.  155,  1  N.  B.  R,  307, 
Bankr.  Rep.  524.  a.  bankrupt  lmpris-  Fed..  Cas.  No.  10,817. 
oned  on  process  issued  In  an  action  for  i*°  In  re  Kimball,  2  Ben.  654,  2  N.  B. 
breach  of  promise  of  marriage  {unite-  R.  204,  Fed.  Cas.  No.  7,768,  affirmed  6 
companied  by  seduction),  before  the  til-  Blatchf.  292,  2  N.  B.  R,  354,  Fed.  Cas. 
ing  of  his  petition,  is  entitled  to  din-  No.  7,769 ;  In  re  VaUt,  3  Ben.  431,  3  N. 
charge.  In  re  Eomar  (D.  C.)  234  Fed.  B  R.  278,  Fed.  Cas.  No.  16,814;  In  re 
378,  37  Am.  Bankr.  Rep.  683.  So,  where  Devoe,  1  Low.  251,  2  N.  B.  R.  27,  Fed. 
a  bankrupt,  having  recklessly  driven  an  Cas.  No.  3,843.  In  the  case  last  cited  it 
automobile,  was  arrested  under  order  was  ruled  that  evidence  cannot  be  ro- 
ot the  state  court  made  prior  to  the  01-  ceived  to  contradict  the  declaration  In 
ing  of  his  voluntary  petition  In  bank-  the  action  In  which  tha  order  of  arrest 
ruptcy,  and  judgment  was  recovered  was  granted  and  to  show  .that  no  such 
against  him,  he  may  be  released  by  tbe  cause  of  action  really  exists  as  Is  there- 
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that  the  bankruptcy  court  is  not  bound  by  the  case  made  by  the  plead- 
ings or  affidavits  in  the  proceedings  in  the  state  court,  nor  obliged  to 
accept  the  plaintiff's  allegations  as  conclusive  on  the  question  of  fact, 
but  may  make  original  inquiry  into  the  question  whether  or  not  the 
debt  is  one  liable  to  be  released  by  the  discharge  of  the  bankrupt,  and 
to  this  end  may  consider  all  legal  evidence  brought  before  it.1"  What- 
ever may  be  the  proper  solution  of  this  question,  it  should  be  remarked 
that  the  writ  of  habeas  corpus,  though  it  is  a  writ  of  right,  does  not 
issue  as  a  matter  of  course,  and  it  may  be  refused  if  it  appears,  on  the 
showing  made  by  the  petition,  that  the  applicant  for  the  writ,  if  brought 
into  court  by  its  means,  would  have  to  be  remanded.181 

§  235.  Arrest  Prior  to  Bankruptcy  Proceedings. — The  protection 
from  arrest  granted  to  a  bankrupt  during  the  pendency  of  the  bank- 
ruptcy proceedings  does  not  relieve  him  from  an  arrest  existing  at  the 
time  of  the  commencement  of  the  bankruptcy  proceedings.  That  is  to 
say,  a  bankrupt  who  was  arrested  under  process  from  a  state  court, 
civil  or  criminal,  before  the  filing  of  the  petition  in  bankruptcy,  and  is 
held  in  custody  under  such  arrest,  cannot  obtain  his  release  from  such 
imprisonment  by  application  to  the  federal  court,  on  petition  for  the 
writ  of  habeas  corpus ;  and  in  this  case  it  makes  no  difference  whether 
the  debt  or  claim  for  which  he  was  arrested  is  of  such  a  character  as  to 
be  provable  in  bankruptcy  or  released  by  the  discharge,  for  irrespective 
of  any  such  question,  the  pending  arrest  will  not  be  superseded  by  the 
bankruptcy  proceedings.183  If,  as  a  matter  of  fact,  the  claim  sought  to 
be  enforced  by  the  arrest  is  one  which  is  affected  by  the  discharge  in 
bankruptcy,  then  the  defendant  will  be  entitled  to  regain  his  liberty,  but 
only  after  the  discharge  is  granted,  and  only  on  application  to  the  prop- 
er state  court.18*     But  it  may  be  necessary  during  the  proceedings  in 

In  set  forth,  for  the  bankruptcy  court  No.    17,060;    Hazleton    v.    Valentine,    1 

cannot  undertake  to  decide  whether  the  Low.  270,  2  N.  B.  R.  31,  Fed.  Caa.  No. 

plaintiff's  claim  la  well  or  ill  founded;  6JJ87;    Mluon  v.  Van  Noatrand,  1  Low. 

that  must  be  left  to  the  determination  of  458,  4  N.  B.  R.  108,  Fed.  Cas.  No.  9,642, 

the  court  where  the  suit  Is  pending.  affirmed    nolmes,    251,    Fed.    Cas.    No. 

i«  In  re  Alsbent.  16  N.  B.  R.  116,  Fed.  M«:   BfaBdo n  ****;  Ba°k  v- Hn*eh-J" 

Cas.  No.  261:    In  re  Glaser,  2  Ben.  180,  N-  H- «°-  »  N-  *•  R"  «■    "T  **S 

1  N.  B.  R.  336,  Fed.  Cas.  No.  5,474;   In  ■"  Turgeon  v.  Emery    182  Fed.   1016, 

re  Williams.  6  Bias.  233,  11  N.  B.  R.  145,  »  Am"  B*nkr'  "J*  694;    Pe0ple  v'  Er- 

Fed.  Cas.  No.  17,700;    In  re  Jacoby.  1  lan«er-  132  Fed.  883,  13  Am.  Bankt.  Rep. 

V.  B.  R.  118.  Fed.  Cas.  No.  7,165.  197-     And  see  Ex  0"te  Harrtocn   (T>. 

'  C.)  272  Fed.  543,  47  Am.  Bankr.  Rep.  80. 

•«  See  In  re  King,  51  Fed.  434;  In  re  hoidin(,  that  the  word  "arrest"  In  this 

Haskell,  52  Fed.  705.  part  of  tne  statute  Includes  "imprison- 

i>*  In  re  Claiborne,  109  Fed.  74,  5  Am.  ment,"  and  a  bankrnpt  is  entitled  to  dto- 

Bnnkr.  Rep.  812;    Ex  parte  Ziegenfuss,  charge.from  imprisonment  under  a.  pre- 

24  X.  C.  463:    Ex  parte  Rank,  Crabbe,  vious  arrest  on  a  dischargeable  debt. 

403,  Fed.  Cas.  No.  11,586;  In  re  Walker,  "*  Brandon  Nat.  Bank  v.  Hatch,  57 

I  Low.  222.  1   N.   B.   R.   318.   Fed.   Cas.  N.  H.  460,  16  N.  B.  R.  468. 
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bankruptcy  to  have  the  bankrupt  before  the  referee  or  judge,  particularly 
for  the  purpose  of  examination.  This  contingency  has  been  met  by  the 
general  order,  which  provides  that  "if,  at  the  time  of  preferring  his  peti- 
tion, the  debtor  shall  be  imprisoned,  the  court,  upon  application,  may 
order  him  to  be  produced  upon  habeas  corpus,  by  the  jailer  or  other 
officer  in  whose  custody  he  may  be,  before  the  referee,  for  the  purpose 
of  testifying  in  any  matter  relating  to  his  bankruptcy."  "*  Upon  this 
rule  it  is  necessary  to  remark,  in  the  first  place  that,  taken  literally,  it 
applies  only  to  a  voluntary  bankrupt,  but  that  cases  of  involuntary 
bankruptcy  are  equally  within  the  spirit  and  reason  of  the  rule.  And  sec- 
ondly, the  habeas  corpus  here  referred  to  is  not  the  great  writ  of  that 
name  used  as  a  means  of  obtaining  deliverance  from  illegal  imprison- 
ment, but  rather  the  writ  of  "habeas  corpus  ad  testificandum"  which  is 
used  to  bring  the  body  of  a  prisoner  into  court  when  he  is  needed  as  a 
witness  in  a  pending  cause. 

§  236.  After-Acquired  Property. — The  estate  which  vests  in  a  trus- 
tee in  bankruptcy,  to  be  collected  and  distributed  to  creditors,  is  that 
which  belonged  to  the  bankrupt  at  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy.  Whatever  the  bankrupt  may  acquire 
after  that  date,  whether  by  inheritance,  devise,  or  gift,  or  as  the  fruit 
of  his  own  industry  and  skill,  even  though  it  may  be  acquired  while  the 
bankruptcy  proceedings  are  still  pending  and  before  the  discharge,  is  his 
own  peculiar  property.  It  is  not  subject  to  be  administered  in  the 
bankruptcy  proceedings;  it  is  not  within  the  jurisdiction  of  the  bank- 
ruptcy court ;  it  is  not  liable  to  the  claims  of  any  creditors  whose  claims 
were  provable  (whether  actually  proved  or  not)  in  the  bankruptcy  pro- 
ceedings. The  only  limitation  upon  this  rule  is  that,  if  the  bankrupt 
fails  to  secure  his  discharge  (or,  as  to  any  debts  not  released  by  his  dis- 
charge) his  after  acquisitions  may  be  subjected  to  the  satisfaction  of 
creditors,  but  by  the  ordinary  processes  of  law,  and  not  with  any  rela- 
tion to  the   proceedings   in   bankruptcy.1*4     We  have   spoken   of   the 

i«  General  Order  No.  30.     See  In  re  In  re  Levy,  1  Ben.  496,  1  N.  B.  R.  136, 

Cheney,  5  I-aw  Rep.  19,  Fed.  Cas.  No.  Fed.  Cas.  No.  8,296;   In  re  Patterson,  1 

2,636;  In  re  Gilbert,  2  Nat.  Bankr.  News,  Ben.  508,  1  N.  B.  R.  125,  Fed.  Gas.  No. 

378.  10,815;    Day  v.  Superior  Court,  61  Cal. 

i»«'  Sparhawk  v.  Yerkea,  142  U.  8.  1,  489;    Bond  v.  Baldwin,     9  Ga.  9;    Mays 

12  Sup.  Ct.  104,  35  L.  Ed.  915;  Traer  v.  v.  Manufacturers'  Nat  Bank,  64  Pa.  St 

Clews,  115  U.  8.  528,  6  Sup.  Ct  155,  29  74,  3  Am.  Rep.  673;  Sosnowskt  v.  Rape, 

L.  Ed.  467;    Clay  v.  Waters  (C.  C.  A.)  60  Ga.  548;  Bank  of  Missouri  v.  Frnncis- 

161  Fed.  815,  20  Am.  Bankr.  Rep.  561;  ens,  10  Mo.  27;  Turner  v.  Gatewood,  8 

In  re  Harper,  155  Fed.  105,  83  C.  C.  A.  B.  Mon.  (Ky.)  613;  McLendon  v.  Turner, 

565,  18  Am.  Bankr.  Rep.  741;  In,re  Ren-  65  Ga.  577;  In  re  Swift  (D.  C.)  299  Fed. 

nle,   1  Not   Bankr.   News,  335;    In   re  612,  44   Am.    Bankr.   Rep.   211;    In   re 

Grant,  2  Story,  312,  Fed.  Cas.  No.  5,603;  Green  (D.  O.)  213  Fed.  542. 
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"commencement  of  the  proceedings  in  bankruptcy"  as  the  moment  from 
which  the  bankrupt  may  begin  to  acquire  property  for  himself,  and 
this  is  most  probably  to  be  understood,  under  the  peculiar  language  of 
the  present  statute  (though  the  point  may  not  be  free  from  doubt)  as  the 
date  of  the  filing  of  the  petition  in  bankruptcy,  so  that  property  which 
might  be  acquired  by  the  bankrupt  after  the  presentation  of  the  petition, 
but  before  even  the  adjudication,  would  not  pass  to  his  trustee  as 
assets.107 

As  to  all  his  after-acquired  property  the  bankrupt  has  the  unre- 
stricted right  of  disposing  of  it  as  he  wills,  and  the  ordinary  remedies 
for  its  protection,  independently  of  the  bankruptcy  proceedings.  He 
may  maintain  trover  for  its  recovery,1*8  or  if  his  creditors  seize  upon  it, 
while  his  application  for  a  discharge  is  pending,  a  court  of  equity  will 
interfere,  by  injunction,  to  protect  his  rights,  and  will  restrain  pro- 
ceedings until  the  question  of  his  discharge  has  been  decided.1**  Fur- 
thermore, the  bankrupt  himself  may  become  a  purchaser  at  the  trus- 
tee's sale  of  his  own  property  and  assets,  and  is  not  disqualified  from 
thus  buying  back  as  much  of  his  former  belongings  as  he  can  pay  for 
out  of  his  exempt  property,  his  earnings,  or  his  subsequent  acquisi- 
tions.***   While  the  possession  of  property  by  a  bankrupt  at  the  time  of 

i»t  Bankruptcy  Act  1888,  t  70,  provides 
that  tbe  trustee  of  the  estate  of  a 
bankrupt  "shall  be  vested  by  operation 
of  law  with  tbe  title  of  the  bankrupt,  as 
of  the  (late  he  was  adjudged  a  bankrupt, 
*  •  •  to  property  which,  prior  to  the 
filing  of  the  petition,  he  could  by  any 
menus  have  transferred  or  which  might 
ha  ye  been  levied  upon  and  sold  under  Ju- 
dicial process  against  him."  There  are 
two  clauses  here  which  stand  In  apparent 
antagonism.  Bat  the  phrase  "as  of  the 
date  he  was  adjudged  a  bankrupt"  prob- 
ably has  no  other  olHce  than  to  make  tbe 
trustee's  title  relate  back  to  the  date 
mentioned,  since,  without  this  provision, 
that  title  could  net  of  course  accrue 
any  earlier  than  the  appointment  and 
qualification  of  the  trustee.  In  other 
words,  It  Axes  tbe  date  of  the  adjudica- 
tion as  the  date  when  "by  operation  of 
law"  the  title  passes,  but  it  does  not  in 
any  way  define  or  limit  the  quantum  of 
the  estate  which  the  trustee  Is  to  take. 
The  other  phrase,  "prior  to  the  filing  of 
the  petition,"  does  not  relate  to  the  ac- 
crual of  the  trustee's  title,  but,  in  the 
connection  In  which  It  is  found,  serves  to 
define  and  still  further  limit  the  property 
which  the  trustee  will  take.    That  prop- 


erty (with  certain  exceptions)  must  be 
property  which  the  bankrupt  could  have 
transferred  by  his  voluntary  act,  or 
which  his  creditors  could  have  seized  on 
Judicial  process  against  him,  and  fur- 
ther, It  must  be  property  to  which  he 
had  such  a  title  or  claim,  at  the  time 
of  the  filing  of  the  petition,  that  it 
could  at  that  moment  have  been  so 
transferred  or  seized.  If  this  interpre- 
tation Is  correct, — and  it  seems  the  only 
construction  which  gives  sense  and  In- 
telligibility to  tbe  statute,— then  no  prop- 
erty which  the  bankrupt  may  acquire 
after  tbe  filing  of  the  petition,  though 
it  be  before  tbe  adjudication,  will  puss 
to  the  trustee.  See  In  re  Judson,  192 
Fed.  834, 113  C.  C.  A.  158,  27  Am.  Bankr. 
Rep.  704;  In  re  Burka,  104  Fed.  826,  5 
Am.  Bankr.  Hep.  12;  Sibley  v.  Nason, 
196  Mass.  125,  81  N.  E.  887,  12  L.  R,  A. 
(N.  S.)  1173,  124  Am.  St.  Rep.  520,  12 
Ann.  Cas.  938.  A  contrary  rule  pre- 
vailed under  the  act  of  1841.  See  Es 
parte  Newhall,  2  Story,  360,  Fed.  Cas. 
No.  10,159. 

i"  Webb  v.  Fox,  7  Dura.  &  E.  387. 

i"  Mosby  ▼.  Steele,  7  Ala.  299.  See 
la  re  Rogers,  1  Nat.  Bankr.  News,  211. 

mo  Sparbawk  v.  Yerkes,  142  U.  S.  1, 
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his  discharge,  or  immediately  after,  which  by  industry  he  might  reason- 
ably have  acquired,  does  not  warrant  the  presumption  that  he  did  not 
make  a  full  surrender  of  his  estate,  yet,  if  the  value  of  the  property  is 
so  great  as  to  make  it  improbable  that  it  was  earned  since  the  filing  of 
the  petition  in  bankruptcy,  it  devolves  upon  the  bankrupt  to  show  how 
he  became  the  proprietor  of  such  property,  when  his  discharge  is  im- 
peached for  fraudulent  and  wilfull  concealment  of  property.*" 

All  property  is  to  be  regarded  as  after-acquired  property,  in  this 
sense  and  for  these  purposes,  to  which  the  bankrupt's  title  or  right  ac- 
crues, from  any  source  or  in  any  manner,  so  as  to  be  available  for  his 
own  uses,  after  the  bankruptcy.*'*  Thus,  where  an  estate  was  con- 
veyed to  a  husband  and  wife  to  be  held  in  entirety,  and  the  husband 
went  into  bankruptcy,  and,  between  the  adjudication  and  his  discharge, 
he  obtained  a  divorce  from  his  wife,  it  was  held  that,  when  the  adjudi- 
cation was  made,  he  had  no  interest  in  the  real  estate  which  could  pass 
to  the  trustee,  and  if  he  gained  an  alienable  interest  by  the  divorce,  it 
was  a  new  acquisition  which  could  not  be  claimed  by  the  trustee.*** 
So  where  a  wife,  being  possessed  of  a  separate  estate,  procured  a  policy 
of  insurance  on  her  own  life,  payable  on  her  death  to  her  husband,  and 
paid  the  premiums  out  of  her  own  estate  for  a  year,  before  the  end  of 
which  time  he  was  adjudicated  a  bankrupt,  and  she  paid  out  of  her  own 
estate  the  premiums  for  the  two  following  years  and  then  died,  it  was 


12  Sup.  Ct.  104,  35  L.  Ed.  915;  Traer  v. 
Clews,  115  U.  S.  528,  6  Sup.  Ct  156,  29 
I..  Ed.  4G7;  Phelps  v.  McDonald,  2  Mac- 
Arthur,  375.  16  N.  B.  R.  217;  Gates  v. 
Fraser,  9  111.  App.  C24.  A  bankrupt 
who,  after  his  discharge,  becomes  the 
buna  fide  bolder  of  a  note  payable  to 
himself,  which  bad  been  returned  In  his 
schedule  and  sold  hy  the  assignee,  is 
remitted  to  his  original  title,  and  may 
transfer  It  by  indorsement  so  ns  to  vest 
the  right  of  action  hi  bis  indorsee.  Birch 
v.  Tlllotsim.  16  Ala.  387. 

!»i  llargroves  y.  Cloud,  8  Ala.  173.  See 
Mays  v.  Manufacturers'  Nat.  Bank,  64 
Fa.  St.  74.  3  Am.  Rep.  573. 

!»*  Wages  of  a  bankrupt,  earned  after 
the  adjudication,  are  not  property  a  part 
of  the  assets  to  be  administered.  Pro- 
gressive Building  &  Loan  Co.  v.  Hall,  220 
Fed.  45,  135  C.  O.  A.  613,  33  Am.  Bankr. 
Rep.  313.  After  his  adjudication,  the 
bankrupt  may  pay  on  a  mortgage  money 
earned  after  the  filing  of  the  petition  or 
obtained  from  relatives  or  friends.  Co- 
hen   v.   Bnchnrach,   229   Fed.   3S5,   143 


O.  0.  A-  505,  36  Am.  Bankr.  Rep.  166. 
But  proiwrty  la  not  "after  acquired" 
urouerty  merely  because,  after  the  termi- 
nation of  the  bnnkruptcy  proceedings,  it 
acquires  n  value  which  it  did  not  possess 
at  their  Inception.  Thus,  a  bankrupt 
owned  a  claim  against  a  third  person, 
who  bad  made  an  assignment  for  the 
benefit  of  his  creditors.  This  claim  was 
listed  hy  the  bankrupt  in  his  schedule 
of  assets,  but  nil  parties  at  that  time 
regarded  it  as  entirely  worthless.  The 
trustee  took  no  action  In  regard  to  It 
But  after  the  bankrupt  had  obtained  his 
discharge,  circumstances  occurred  which 
made  the  claim  valuable,  and  a  dividend 
upon  It  was  pa'a"  by  the  assignee.  It 
was  held  that  this  money  was  not  after 
acquired  property  of  the  bankrupt,  but 
that  It  belonged  to  his  estate  in  bank- 
ruptcy, which  could  be  reopened  for  the 
purpose  of  administering  it.  In  re  Light- 
hall  (D.  C.)  221  Fed.  791,  34  Am.  Bankr. 
Rep.  594. 

=«»In   re  Benson,  8   Bisa.  116,   Fed. 
Cas.  No.  1,328. 
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held  that  the  husband  was  entitled  to  the  proceeds  of  the  policy,  and 
not  his  trustee  in  bankruptcy.2**  So  where  a  devise  or  bequest,  vesting 
by  the  death  of  the  testator  after  the  filing  of  a  petition  in  bankruptcy 
against  the  heir,  is  coupled  with  a  provision  for  the  deduction  of  any 
indebtedness  then  existing  from  the  heir  to  the  testator,  this  does  not 
prevent  the  bankrupt  from  being  entitled  to  the  benefit  of  the  bequest 
in  full  so  far  as  concerns  his  general  creditors,  subject  only  to  the  con- 
tingency of  his  not  obtaining  a  discharge.20*  Again,  crops  planted  by  a 
bankrupt  after  the  filing  of  the  petition  in  bankruptcy  do  not  pass  to  the 
trustee  as  assets  for  the  use  of  creditors."*  And  a  liquor  license 
granted  to  one  after  he  has  been  adjudicated  a  bankrupt  belongs  to  him 
personally  and  not  to  his  receiver  or  trustee  in  bankruptcy. tn  Where 
the  bankrupt,  who  was  indorser  on  a  promissory  note  falling  due  after 
the  filing  of  his  petition  in  bankruptcy,  pays  the  same,  his  claim  against 
the  maker  is  after-acquired  property  accruing  to  himself  and  not  to  the 
benefit  of  his  creditors,  and  he  may  be  permitted  to  prove  such  claim 
against  the  estate  of  the  maker,  the  latter  being  also  bankrupt.*0*  On 
the  other  hand,  income  or  profits  accruing  to  the  bankrupt  after  the 
adjudication,  but  from  property  in  which  he  had  a  fixed  and  vested  in- 
terest before  the  bankruptcy,  is  not  to  be  regarded  as  after-acquired 
property."*  So  the  share  of  a  bankrupt  in  a  trust  estate  is  not  after- 
acquired  property,  though  it  was  decreed  to  him  after  the  filing  of  the 
petition  in  bankruptcy,  the  rights  of  the  parties  in  the  trust  estate  being 
adjudicated  by  such  decree  as  of  a  date  prior  to  the  filing  of  such  peti- 
tion.210 And  where  one  held  land  by  an  unrecorded  deed  prior  to  his 
bankruptcy,  and  his  grantor  thereafter  sold  the  land  to  another,  his 
right  of  action  against  the  grantor  for  the  proceeds  of  such  sale  is  not 
property  acquired  after  the  bankruptcy,  so  as  to  entitle  him  to  sue 
therefor  in  his  own  name.211 

§  237.     Kight  to   Surplus   of   Estate.— Where   all   the  claims   duly 
proved  against  the  bankrupt's  estate  have  been  paid  in  full,  together 

tt*  In  re  Murrin,  2  Dill.  120,  8  N.  B.  Am.  Bankr.  Rep.  56;   In  re  Wright,  177 

R.  6,  Fed.  Cas.  No.  9,968.  Fed.  578,  24  Am.  Bankr.  Rep.  437. 

*«  In  re  Woods,  133  Fed.  82,  13  Am.  '-><>  McXaboe  v.  Marks,  51  Misc.  Rep. 

Bankr.  Rep.  240.  207,  99  N.  T.  Supp.  960.    But  where  the 

">*  Conley  v.  Xelin  (Tex.  Civ.  App.)  128  conditions  upon  which  the  bankrupt  was 

8.  W.  424;    In  re  Barnett,  3  Pittsb.  559,  to  become  entitled  to  a  trust  fund  were 

Fed.  Cas.  No.  1,024;    Jackson  v.  Jetter  not  performed  until  after  his  adjudica- 

(lowa)  142  N.  W.  431.  Hon,  It  was  held  that  his  trustee  had  no 

=07  in  re  wbltlock'g   License,  39  Pa.  title  thereto  for  the  use  of  the  creditors. 

Super.  Ct.  34.  Hull  v.  Palmer,  165  App.  Dlv.  638,  140  N. 

ion  In  re  Smith,  1  Nat.  Bankr.  News,  Y.  Supp.  811. 

ISO.  an  Simpson  v.  Miller,  7  Cal.  App.  248, 

lot  m  re  Baudoulne,  96  Fed.  586,  8  94  Pac.  252. 
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with  the  costs  and  expenses  of  the  proceedings  and  the  fees  and  com- 
missions of  the  officers,  if  there  remains  any  surplus  in  money,  or  any 
property  not  disposed  of  by  the  trustee,  it  belongs  to  the  bankrupt,  and 
upon  the  closing  of  the  estate  and  the  discharge  of  the  trustee,  such 
surplus  will  be  ordered  turned  over  to  the  bankrupt au  Or  if  the  bank- 
rupt  has  died  in  the  mean  time,  such  surplus  should  be  paid  or  delivered 
to  his  executor  or  administrator.*18  On  the  same  principle,  when  a  com- 
position is  accepted  by  the  creditors  and  confirmed  by  the  court,  the 
estate  thereupon  revests  in  the  bankrupt.*"  And  after  the  bankrupt 
has  been  discharged,  he  may  sue  for  and  recover  property  which  was 
not  administered  in  the  bankruptcy  proceedings,  and  the  attorney  who 
prosecutes  such  suit  and  pays  over  to  the  bankrupt  the  money  recovered 
is  not,  in  the  absence  of  fraud,  liable  for  the  amount  so  paid  on  the  estate 
being  reopened.*111 

It  is  probably  not  necessary  that  the  trustee  should  execute  a  formal 
conveyance  or  assignment  to  the.  bankrupt  of  such  surplus  property, 
though  some  of  the  decisions  intimate  that  this  is  required,*1'  for  the 
title  would  revest  by  operation  of  law,  or  rather,  perhaps,  the  bankrupt 
is  to  be  regarded  as  retaining  a  reversionary  interest,  which  develops 
into  a  full  title  upon  the  discharge  of  the  trustee.  Even  in  the  case 
where  no  trustee  is  appointed,  a  chose  in  action  belonging  to  the  bank- 
rupt will  revert  to  him  after  his  creditors  have  satisfied  themselves  out 
6f  his  other  property.*"  There  are  certain  cases  in  which  it  has  been 
held  that,  after  the  trustee  in  bankruptcy  has  paid  in  full  the  debts  prov- 


Mnrray,  5  Sawy.  320,  IS  N.  B.  B.  469, 
Fed.  Cas.  No.  10,223. 

s'i  In  re  Obi  (D.  C.)  260  Fed.  338,  41 
Am.  Bankr.  Rep.  328. 

«•  In  re  McNeil  Corp.  <D.  C.)  249  Fed. 
765,  41  Am.  Bankr.  Rep.  162. 

sit.  Watson  v.  Motley,  201  Ala.  25,  75 
South.  147. 

»i«  Scruby  v.  Norman,  fll  Mo.  App. 
517;  Kempner  v.  Bauer,  53  Misc.  Rep. 
109,  104  N.  Y.  Supp.  76;  Kruegel  v. 
Murphy  ft  Bolanz  (Tex.  Civ.  App.)  126  S. 
W.  680.  But  see  Frazier  v.  Desha's 
Adni'r,  40  8.  W.  678,  19  Ky.  Law  Rep. 
407.  And  see  Haley  v.  D.  Sullivan  ft 
Co.  (Tex.  Com.  App.)  207  S.  W.  909,  hold- 
ing that  the  title  of  a  bankrupt  to  land, 
though  not  scheduled  as  an  asset,  passes 
to  his  trustee,  and,  notwithstanding  the 
bankrupt's  discharge,  he  cannot  recover 
the  same,  no  facts  being  shown  revesting 
the  title  in  him. 

iit  Roberts  r.  Martin,  158  Ky.  124, 161 


«»  Bankruptcy  Act  1896,  t  66b;  In  re 
Hoyt,  3  N.  B.  R.  55.  Fed.  Cas.  No.  6,806; 
Colle  v.  Jamison,  4  Hun  (N.  X.)  284,  13 
N.  B.  R.  1;  Dewey  v.  Mo.ver,  9  Hun  (N. 
T.)  473,  16  N.  B.  B.  1;  Joues  v.  Pyron, 
67  Tex.  43;  Hcrndon  v.  Davenport,  75 
Tex.  462,  12  S.  W.  1111;  Steevens  v. 
Barles,  25  Mich.  40;  Boyd  v.  Olvey,  82 
Ind.  294;  Page  v.  Waring,  76  N.  Y.  463; 
Hunter  v.  Hodgson  (Tex.  Civ.  App.)  95 
S.  W.  637;  Wade  v.  Goza,  78  Ark.  7,  96 
S.  W.  388;  Robertson  v.  Sehard,  142 
Iowa,  G00, 119  N.  W.  529, 134  Am.  St.  Rep. 
430;  Robertson  V.  Howard,  S2  Kan.  588, 
109  Pac.  696;  Bracklee  Co.  v.  O'Connor, 
67  Misc.  Rep.  599,  122  N.  X.  Supp.  710; 
Johnson  r.  Norrls,  190  Fed.  459,  111  O. 
C.  A.  291,  27  Am.  Banbr.  Rep.  107.  A 
conveyance  by  the  bankrupt  alleged  to 
be  fraudulent  as  to  creditors  will  not  be 
set  aside  at  the  suit  of  the  trustee,  when 
there  are  Do  provable  debts,  as  the  es- 
tate, after  satisfying  the  claims  against 
it,  belougs  to  the  bankrupt    Nicholas  v. 
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ed  against  the  estate,  the  surplus,  instead  of  being  returned  to  the  bank- 
rupt, should  be  applied  in  payment  of  debts  which,  though  not  proved, 
were  listed  by  the  bankrupt  in  his  schedule.818  But  this  doctrine  has 
been  disapproved,*18  and  does  not  commend  itself  to  legal  reason,  For 
creditors  who  do  not  prove  their  claims  are  not  parties  to  the  proceed- 
ings, and  should  not  be  forced  to  reap  an  advantage  from  them  which 
they  have  not  sought,  but  should  be  left  to  their  ordinary  remedies  at 
law.  The  court  of  bankruptcy  is  to  do  justice,  and  make  a  distribution 
of  property,  between  the  bankrupt  on  the  one  hand  and,  on  the  other 
hand,  those  of  his  creditors  who  choose  to  come  in  and  make  them- 
selves parties  to  the  suit  by  proving  their  claims.  But  where  a  prefer- 
ence, voidable  under  the  act,  has  been  wrested  from  the  creditor  at  the 
suit  of  the  trustee,  and  the  creditor  then  makes  proof  of  his  debt,  and 
the  assets  are  enough  to  pay  all  the  other  creditors  in  full  and  leave  a  sur- 
plus, in  this  case  the  preferred  creditor's  proof  may  be  allowed  to  stand, 
and  he  may  be  paid  out  of  such  surplus ;  for,  as  between  the  bankrupt 
and  himself,  he  is  entitled  to  the  money.*"  So  also,  it  is  ruled  that  the 
surplus  remaining  after  the  payment  of  all  proved  claims,  with  interest 
thereon  to  the  date  of  adjudication,  should  not  be  returned  to  the  bank- 
rupt until  there  has  been  further  paid  out  of  it  interest  on  the  proved 
claims  from  the  date  of  adjudication  to  the  day  of  payment.**1 

After  the  estate  has  been  closed,  the  trustee  discharged,  and  the 
bankrupt  himself  discharged,  property  which  comes  to  light,  not  having 
been  discovered  in  time  to  be  administered  in  the  bankruptcy  proceedings, 
belongs  to  the  bankrupt  as  a  surplus  of  his  estate,  and  if  there  are  no 
representations  of  fraud  or  concealment  on  his  part,  or  of  such  mistake 
as  would  vitiate  the  discharge,  the  court  has  no  authority  to  appoint  a 
new  trustee  to  take  possession  of  such  surplus."*  But  on  the  other 
hand,  a  discharged  bankrupt  can  assert  no  title,  nor  can  he  maintain  any 


S.  W.  369;    Griffin  v.  Mutual  Life  Ins.  10  N.  B.  R.  383,  Fed.  Cas.  No.  5,898;  In 

Co.,  119  Ga.  664,  46  S.  E.  870.  re  Bank  of  North  Carolina,  12  N.  B.  It. 

*"  In  re  Haynes,  2  N.  B.  H.  227,  Fed.  130,  Fed.  Cas.  No.  800. 

Cas.  No.  6,2(10;    In  re  James,  2  N.  B.  It.  ■"  See   Hanson    v.    First    Nat    Bank 

227.     These  were  decisions  by  the  Su-  (Tex.  Civ.  App.)  128  S.  W.  1147;   Lasa- 

preme  Court  of  tbe  District  of  Columbia  ter  v.  First  Nat.  Bank,  90  Tex.  340,  72 

sitting  as  a  court  of  bankruptcy.  s.  w.  1057;   Mayer  v.  Gourden,  26  Fed. 

J'»  In  re  Hoyt,  3  N.  B.  R.  65,  Fed.  Caa.  742;   Burton  v.  Perry,  146  111.  71,  34  N, 

No.  6,S0e,  per  Lowell,  J.     And  see  Feo-  E.  60;   In  re  Pintard,  Fed.  Cas.  No.  11,- 

ple'a  Nat  Bank  of  Independence  v.  Max-  170;    In  re  Graff  (D.  C.)  242  Fed.  577, 

son,  168  Iowa,  318,  150  N.  W,  601.  40  Am.  Bankr.  Rep.  205;  Davis  v.  Flnd- 

siein  re  McGulre,  8  Ben.  452,  Fed.  ley,  201  Ala.  515,  78  South.  869.    Com- 

Cas.  No.  8,813.  pare  In  re  Llghthall  (D.  C.)  221  Fed.  791, 

in  In  re  Town,  8  N.  B.  R.  40,  Fed.  34  Am.  Bankr.  Hep.  594. 
Cas.  No.  14,112:  In  re  Hagan,  6  Ben.  407, 


v  Google 


§   237  LAW  OF   BANKRUPTCY  544 

action,  in  respect  to  property  which  he  wilfully  concealed  from  his  trus- 
tee or  failed  to  surrender  for  the  benefit  of  his  creditors.*" 

Where  the  trustee  in  bankruptcy  elects  not  to  take  and  charge  the 
estate  with  property  of  the  bankrupt  which  is  incumbered,  or  where  he 
abandons  it,  the  property  or  right,  whatever  it  is,  remains  in  or  reverts 
to  the  bankrupt.™4 

**•  First  Nat  dank  v.  Lasater,  196  U.  Sopp.  212;   Band  v.  Sage,  94  Minn.  344, 

S.  115,  25  Sup.  Ct  208,  49  L.  Ed.  408,  102  N.  W.  864;    Jones  v.  Barnes,  107 

13  Am.  Bankr.  Rep.  698;  Lalng  v.  Fish,  Miss.  800,  66  South.  212;  Perkins  t.  Alex- 

119  HI.  App.  645;    Hunt  v.  DoyaL  128  ander  (Tex.  Ctv.  App.)  209  8.  W.  789. 
Ga.  416,  67  S.  E.  489.    See  Band  v.  Iowa         »"  Abo  Land  Co.  t.  Tenorlo  (N.  M.) 

Cent  By.  Co.,  96  App.  Div.  413,  89  N.  Y.  191  Pac.  ML 
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CHAPTER  XIV 

EXEMPTIONS  OF  BANKRUPT 
no. 

238.  Exemptions  Under  Federal  Laws. 

239.  Pension  Money. 

240.  Exemption  Under  State  Laws. 

241.  Same;   Exemption  by  Value. 

242.  Same;    Exemption  of  Specific  Property. 

243.  Policies  of  Life  Insurance. 

244.  Homestead  Exemption. 

245.  Title  to  Exempt  Property. 

246.  Forfeiture  of  Exemptions. 

247.  Abandonment  and  Waiver  of  Exemptions. 

248.  Same;    Rights  and  Remedies  of  Creditors  Holding  Waivers. 
240.  Liens  on  and  Claims  Against  Exempt  Property. 

250.  Same ;   Claims  for  Unpaid  Purchase  Money. 

251.  Jurisdiction  of  Bankruptcy  Court. 

252.  Claim  of  Exemptions. 

253.  Setting  Apart  Exempt  Property. 

254.  Sale  of  Property  and  Allowance  of  Exemptions  Out  of  Proceeds. 

255.  Exemptions  In  Partnership  Cases. 

256.  Dower  and  Allowances  to  Bankrupt's  Widow. 

§  238.  Exemptions  Under  Federal  Laws. — The  bankruptcy  act  of 
1898  makes  no  specific  exemptions  to  bankrupts  except  such  as  may  be 
allowed  them  by  the  law  of  the  state  of  their  domicile.  In  this  respect 
it  differs  from  the  act  of  1867,  which  granted  to  bankrupts  an  exemp- 
tion of  household  and  kitchen  furniture,  wearing  apparel,  and  "other 
articles  and  necessaries"  to  the  value  of  $500,  to  be  set  apart  by  the  as- 
signee.1 But  there  are  certain  laws  of  the  United  States,  not  repealed 
by  the  bankruptcy  act,  under  which  specific  property  may  be  claimed 
as  exempt  from  liability  for  the  debts  of  the  bankrupt.  Thus,  his  mili- 
tary uniform,  arms,  and  equipment  are  exempted  by  an  early  act  of 
Congress  from  seizure  on  judicial  process  or  distress.*  Again,  since  the 
bankruptcy  law  invests  the  trustee  in  bankruptcy  with  title  to  the 
bankrupt's  property,  except  "property  which  is  exempt,"  it  is  held 
that  land  acquired  by  the  bankrupt  under  the  United  States  homestead 
law  cannot  be  subjected,  in  the  bankruptcy  proceedings,  to  the  pay- 
ment of  any  debt  contracted  by  him  before  the  issuance  of  the  patent 
for  such  land,  it  being  exempt  as  to  all  such  debts  by  the  terms  of  the 

»  Bev.  Stat.  U.  a  g  6045.     See  In  re  EUgington  v.  Taylor  (O.  C.  A.)  270  Fed. 

Friend,    3  Woods,  388,  Fed.  Cas.    No.  48,  46  Am.  Bankr.  Rep.  586. 
5,120.     A  homestead  exemption  can  be  a  Rev.  Stat.  U.  S.  f  1628.    This  exemp- 

clalmed  under  tbe  Bankruptcy  Act  only  tion  is  recognized  in  the  official  form  No. 

where  given  by  the  laws  of  tbe  state.  J,  Schedule  B,  G. 
Blk.Bkb.(3d  Ed.)— 35 
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homestead  act.*  And  a  similar  decision  has  been  made  with  reference 
to  land  to  which  an  Indian  bankrupt  was  entitled,  under  an  act  of 
Congress  allotting  in  severalty  the  agricultural  lands  of  the  tribe,  but 
providing  that  the  government  should  hold  the  lands  for  twenty-five 
years  in  trust  for  the  sole  use  and  benefit  of  the  several  Indian  allottees, 
who  were  not  allowed  to  convey  or  incumber  the  lands  during  that 
period  of  time.4 

§  239.  Pension  Money. — An  act  of  Congress  provides  that  "no  sum 
of  money  due  or  to  become  due  to  any  pensioner  shall  be  liable  to  at- 
tachment, levy,  or  seizure  by  or  under  any  legal  or  equitable  process 
whatever,  whether  the  same  remains  with  the  pension  office,  or  any 
agent  or  officer  thereof,  or  is  in  course  of  transmission  to  the  pensioner 
entitled  thereto,  but  shall  enure  wholly  to  the  benefit  of  such  pension- 
er." *  In  pursuance  of  this  statute  it  is  held  that  money  received  from 
the  United  States  as  a  pension,  and  remaining  unchanged  in  the  pen- 
sioner's hands  at  the  time  of  filing  his  petition  in  bankruptcy,  is  ex- 
empt from  liability  for  his  debts,  and  does  not  pass  to  his  trustee  in 
bankruptcy  as  assets  of  his  estate.*  But  after  a  United  States  pension 
check,  or  the  money  it  represents,  has  been  deposited  in  a  bank,*  or 
placed  in  the  hands  of  a  third  person  for  safe  keeping*  or  invested  in 
any  species  of  property,*  it  is  no  longer  exempt  from  liability  for  the 
pensioner's  debts,  but  may  be  reached  by  ordinary  judicial   process. 


a  In  re  Daubner,  96  Fed.  805.  3  Am, 
Bankr.  Rep.  368:  In  re  Conn,  171  Fed. 
568,  22  Am.  Bankr.  Rep.  761;  In  re  Auge 
(D.  C.)  238  Fed.  621,  39  Am.  Bankr.  Rep. 
39.    See  Rev.  Stat.  U.  S.  f  2296. 

i  In  re  Russie,  96  Fed.  609,  3  Am. 
Bankr.  Rep.  6.  And  see  In  re  Grayson, 
3  Ind.  Ter.  497,  61  S.  W.  984. 

«  Rev.  Stat.  U.  S.  S  4747.  In  New  York 
it  Is  beld  that  money  due  to  a  debtor 
from  the  public  authorities  as  a  pen- 
sion, granted  under  state  or  municipal 
law,  cannot  be  reached  by  a  creditor  of 
the  pensioner  until  actually  paid  over  to 
the  latter.  Nagle  v.  Stage,  15  Abb.  Prac. 
N.  S.  (N.  Y.)  348.  And  an  annuity  or 
pension  payable  to  the  bankrupt  as  a  re- 
tired civil  employee,  under  either  the 
laws  of  the  state  or  of  the  City  of  New 
York,  as  It  Is  not  a  vested  right,  but  a 
revocable  bounty,  is  not  an  asset  of  his 
estate  In  bankruptcy.  In  re  Hoag  (D. 
C.)  227  Fed.  478,  480,  36  Am.  Bankr.  Rep. 
142, 145. 

<  In  re  Bean,  100  Fed.  262,  4  Am. 
Iiankr.  Rep.  53.    But  see,  contra,  In  re 


Jones,  166  Fed.  337,  21  Am.  Bankr.  Rep. 
536.  In  the  former  case  it  was  held 
that  such  money  should  be  listed  In  the 
bankrupt's  schedule  of  assets  under  the 
heading  of  "cash  on  hand,"  with  the 
statement  that  he  claims  it  as  exempt; 
if  it  is  omitted  without  fraudulent  in- 
tent, the  bankrupt  may  be  allowed  to  in- 
sert it  by  amendment;  but  the  liability 
of  a  voluntary  bankrupt  to  pay  the  filing 
fees  required  by  the  statute  does  not  de- 
pend upon  his  having  property  which  Is 
not  exempt,  but  he  is  excused  from  such 
payment  only  In  ease  of  absolute  Inabil- 
ity, Hence  he  may  be  ordered  to  pay 
such  fees  out  of  pension  money  remain- 
ing In  his  hands  at  the  time  of  filing  bis 
petition. 

'  Martin  v.  Hurlburt,  60  Vt  364,  14 
Atl.  649. 

"  Rozelle  v.  Rhodes,  116  Pa.  St.  129, 
9  Atl.  160,  2  Am.  St.  Rep.  591 ;  Sims  v. 
Walsham  (Ky.)  7  S.  W.  557. 

*  Faurole  v.  Carr,  108  Ind.  123,  9  N. 
E.  350;  Robion  v.  Walker,  82  Ky.  60,  56 
Am    Rep.  878;  Jardaln  v.  Falrton  Sbt- 
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and  will  therefore  vest  in  the  trustee  in  bankruptcy  as  assets  of  the 
pensioner's  estate.  It  should  be  noted,  however,  that  in  one  state 
(Iowa)  a  statute  provides  that  all  money  received  from  the  United 
States  government  as  a  pension  shall  be  exempt  from  execution, 
whether  it  be  in  the  actual  possession  of  the  pensioner  "or  deposited, 
loanad,  or  invested  by  him."  10  Also  under  the  laws  and  decisions  of 
New  York,  pension  money  "may  be  applied  to  his  support  and  mainte- 
nance, may  be  saved  intact  for  future  use,  or  may  be  invested  by  the 
beneficiary  in  real  or  personal  property  necessary  for  the  maintenance 
and  support  of  himself  and  family.  Such  property  is  exempt  so  long 
as  it  can  be  strictly  identified  as  the  actual  proceeds  of  the  pension. 
But  if  the  pension  is  embarked  in  business  enterprises  or  employed  in 
speculation,  which  results  in  intermingling  the  bounty  of  the  govern- 
ment with  other  property  interests  and  rendering  the  pension  funds 
incapable  of  identification,  then  the  statutory  exemption  is  lost."  And 
therefore  a  bankrupt  pensioner  cannot  claim  as  exempt  real  property 
which  was  purchased  in  the  first  instance  partly  with  pension  money, 
but  out  of  which  he  has  withdrawn,  by  way  of  mortgage,  more  than 
the  pension  money  originally  put  in,  and  used  the  money  so  withdrawn 
in  other  ventures.11 

§  240.  Exemption  Under  State  Laws. — The  bankruptcy  statute  of 
1898  provides  that  "this  act  shall  not  affect  the  allowance  to  bankrupts 
of  the  exemptions  which  are  prescribed  by  the  state  laws  in  force  at 
the  time  of  the  filing  of  the  petition  in  the  state  wherein  they  have 
had  their  domicile  for  the  six  months  or  the  greater  portion  thereof 
immediately  preceding  the  filing  of  the  petition."  '*  This  adoption  of 
the  various  state  laws  as  the  measure  of  the  exemption  to  be  allowed  to 
bankrupts  is  not  beyond  the  power  of  Congress.  On  the  contrary,  the 
constitutional  validity  of  such  a  provision,  in  reference  to  the  require- 
ment that  laws  on  the  subject  of  bankruptcy  shall  be  "uniform"  through- 
out the  United  States  has  been  fully  sustained  by  the  courts."  And 
it  is  held  that  the  section  in  question  is  to  be  liberally  construed  to  ac- 

inge    Fund  Ass'n,    44  N.  J.  Law,    376;  re  Cobb,  1  N.  B.  B.  414,  Fed.  Can.  No. 

Friend  v.  Garceion,  77  Me.  26,  62  Am.  2,920.     "Exempt"  property  Is  property 

Bep.  739.  which  la  not  subject  to  be  taken  under 

"See    Dlamon  v.  Palmer,    79  Iowa,  process  for  the  enforcement  of  a  demand. 

578.  44  N  W  819  Stratton  v.  Ermis  (C.  C.  A.)  268  Fed.  633, 
46  Am.  Iiunkr.  Rep.  125. 

ii  In  re  Eltllhorpe,  111  Fed.  163.  7  Am.  „  Dar„n8  v.  Berry,  4  McCrary,  470, 

Bankr.  Rep.  18,  citing  Bank  v.  Carpeu-  ^  p^   ^  HarIin  ¥  ^^^  Trua[ 

ter,  119  N.  Y.  660,  23  N.  E.  1108,  7L.R  ^  „  Infl_  App   213>  m  N   E   ^     ^ 

,  A.  657,  16  Am.  St  Bep.  855.  m    supra,  |  2,  and  other   cases  there 

i*  Bankruptcy  Act  1898,  {  8.    See  In  cited. 
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complish  the  purpose  of  the  exemption."  The  bankruptcy  act,  it  will  be 
observed,  neither  enlarges  nor  diminishes  the  exemption  laws  of  the 
states.  It  simply  takes  the  law  of  the  particular  state  where  the  bank- 
rupt is  domiciled,  as  it  exists  at  the  time  the  proceeding  is  begun,  and 
adopts  it  as  the  measure  of  the  exemption  to  be  allowed.1*  Thus,  the 
extent  and  the  duration  of  a  homestead  allotment  made  in  a  court  of 
bankruptcy  will  be  the  same  as  prescribed  by  the  law  of  the  state.11 
And  the  nature  and  extent  of  the  state  exemption  must  be  ascertained 
in  the  mode  designated  by  the  state  law."  Further,  it  must  be  noticed 
that  when  the  act  of  Congress  speaks  of  the  "state  laws,"  as  measuring 
the  exemption,  it  means  the  statutory  law  of  the  state  only.  Hence  an 
item  of  property  having  an  actual  market  value  (such  as  a  seat  in  a 
stock  exchange)  which,  if  exempted  from  liability  to  satisfy  the  debts  of 
the  owner,  is  so  exempted  by  decisions  of  the  state  courts,  not  resting 
on  any  exemption  by  reason  of  a  state  statute,  but  purely  on  definitions 
of  property,  will  not  be  deemed  exempt  under  the  bankruptcy  act1* 

In  construing  the  state  exemption  laws,  for  the  purposes  of  the  bank- 
ruptcy act,  the  federal  courts  will  follow  the  decisions  of  the  highest 
court  of  the  state,  if  any  applicable  rulings  are  to  be  found,1*  but  they 


under  the  Amending  statute.    In  re  Bue- 
low,  98  Fed.  86,  3  Am.  Bankr.  Rep.  389. 

"  In  re  Feeley,  3  N.  B.  R.  66,  Fed. 
Cas.  No.  4,714;  Sutman  v.  Hogsett,  70 
Pa.  Super.  Ct  180;  People's  Nat  Bank 
of  Independence  v.  Maxson,  168  Iowa, 
318,  ISO  N.  W.  601. 

i*  Page  v.  Edmunds.  1S7  TJ.  8.  696,  23 
Sup.  Ct.  200,  47  L.  Ed.  SIS,  9  Am.  Bankr. 
Bep.  277. 

<»  Libby  v.  Beverly  <0.  C.  A.)  263  Fed. 
68  44  Am.  Bankr.  Bep.  600;  In  re 
Scbeier,  188  Fed.  744,  26  Am.  Bankr. 
Rep.  739 ;  In  re  National  Grocer  Co.  (C. 
C.  A.)  181  Fed.  33,  24  Am.  Bankr.  Bep. 
360;  In  re  Cochran,  185  Fed.  913,  26  Am. 
Bankr.  Bep.  469 ;  In  re  Meriwether,  107 
Fed.  102,  5  Am.  Bankr.  Bep.  435 ;  In  re 
McCrary  Bros.,  169  Fed.  485,  22  Am. 
Bankr.  Rep.  161 ;  In  re  Stone,  116  Fed. 
35,  8  Am.  Bankr.  Rep.  416;  In  re  Owings, 
140  Fed.  739,  15  Am.  Bankr.  Rep.  472; 
In  re  Downing,  148  Fed.  120,  15  Am. 
Bankr.  Rep.  423;  In  re  Stevenson,  93 
Fed.  789,  2  Am.  Bankr.  Bep.  230;  In  re 
Camp,  91  Fed.  745,  1  Am.  Bankr.  Rep. 
165;  In  re  Beaucbamp,  101  Fed.  106,  4 
Am.  Bankr.  Bep.  151 ;  In  re  Wyllie,  2 
Hughes,  449,  Fed.  Caa.  No.  18,112;  South-  . 
era  Irr.  Co.  v.  Wharton  Nat  Bank  (Tex 
Civ.  App.)  144  S.  W.  701.  But  the  decision 


n  In  re  Tilden,  91  Fed.  500,  1  Am. 
Bankr.  Rep.  300;  Smith  v.  Thompson,  213 
Fed.  335, 129  0.  C.  A.  637,  32  Am.  Bankr. 
Rep.  165 ;  In  re  beaters  (D.  C.)  225  Fed. 
678,  35  Am.  Bankr.  Bep.  3. 

ib  In  re  Basset!,  189  Fed.  410,  26  Am. 
Bankr.  Rep.  800;  In  re  Boyd.  120  Fed. 
999,  10  Am.  Bankr.  Rep.  337;  low 
Staunton,  117  Fed.  507, 9  Am.  Bankr.  Bep. 
79;  In  re  Wunder,  133  Fed.  821,  13  Am. 
Bankr.  Rep.  701;  In  re  Manning,  112 
Fed.  948,  7  Am.  Bankr.  Rep.  571 ;  Steele 
v.  Buel,  104  Fed.  968,  44  C.  C.  A.  287,  5 
Am.  Bankr.  Rep.  165 ;  In  re  Andrews  & 
Slmonds,  193  Fed.  776,  27  Am.  Bankr. 
Rep.  116;  In  re  Bitner,  255  Fed.  48,  166 
C.  a  A.  376,  42  Ain.  Bankr.  Rep.  175; 
In  re  Hewlt  (P.  C.)  244  Fed.  245.  40  Am. 
Bnnkr.  Rep.  6;  In  re  Gunzberger  (D.  C.) 
268  Fed.  673,  45  Am.  Bankr.  Rep.  600. 

n  In  re  Woodard,  95  Fed.  260,  2  Am. 
Bankr.  Bep.  339;  Wlndley  v.  Tankard, 
88  N.  C.  228.  But  where  the  exemption 
law  of  the  state  has  beeu  amended  by  a 
new  statute  allotting  additional  exemp- 
tions, but  such  later  act  is  void  for  want 
of  conformity  to  the  constitutional  re- 
quirements as  to  amending  statutes,  a 
bankrupt  who  has  hud  set  apart  to  him 
all  the  exemptions  allowed  by  the  origi- 
nal act  cannot  claim  anything  further 
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are  not  bound  to  follow  a  mere  obiter  dictum**  It  should  also  be  re- 
marked that,  in  setting  out  the  exemption  to  the  bankrupt,  it  is  the 
"lex  domicilii"  which  governs ; B1  and  property  which  is  exempt  by  the 
laws  of  the  state  where  the  debtor  resides  and  where  the  petition  is 
,  filed  will  be  protected  wherever  it  may  actually  be  situated,  and  if  it  is 
situated  in  another  state,  the  court  will  not  inquire  into  the  laws  of 
that  state  to  see  if  it  would  be  there  exempt,  for  that  question  is 
entirely  immaterial."  But  the  adoption  by  the  bankruptcy  act  of  the 
state  exemption  laws  extends  so  far  only  as  to  accord  the  property  to 
the  debtor.  Collateral  provisions  in  the  state  laws,  particularly  in  re- 
lation to  the  method  of  allotting  or  setting  apart  the  exempt  property, 
are  not  made  a  part  of  the  bankruptcy  act.  In  these  respects  it  is  the 
national  law,  and  not  the  state  law,  which  governs."  By  this  it  is  not 
meant  to  imply  that  any  substantive  provisions  of  the  state  law,  made  a 
prerequisite  to  the  right  to  claim  an  exemption,  may  be  disregarded. 
On  the  contrary,  such  provisions  are  to  be  strictly  observed.  Thus, 
if  the  state  law  grants  the  exemption  to  "residents  of  the  state,"  the 
bankrupt  must  answer  this  condition  or  he  cannot  claim  the  exemp- 
tion," and  one  who  is  not  a  citizen  of  the  United  States  or  of  the  par- 
ticular state  is  not  entitled  to  exemptions.*8  It  is  so  also  in  regard  to 
the  common  requirement  that  the  person  claiming  an  exemption  must 
be  "the  head  of  a  family,"**  or  a  "citizen  householder  having  a  fam- 
ily."" 

The  right  of  exemption  must  exist,  if  at  all,  at  the  date  of  the  com- 
mencement of  the  proceedings  in  bankruptcy.*8  But  where  the  bank- 
rupt is  entitled  to  the  exemption  at  that  date,  his  subsequent  removal 
from  the  state  does  not  deprive  him  of  the  right,  though  the  exemption 

Is  for  tbe  federal  court,  and  when  It  is  Ga.  559,  15  N.  B.  It.  515.   And  see  In  re 

■  about    to  order  sale  of  the    bankrupt's  Culwell,  165  Fed.  828,  21  Am.  Bankr.  Rep. 

property,  a  etate  court  will  not  recognize  614;  In  re  Lenten  (D.  C.)  225  Fed.  878, 

given  property  as  exempt  from  seizure  35  Am.  Bankr.  Rep.  3. 

and  sale,  since  It  should  not  interfere  lt  In  „  Dingi,,,.^  10B  Fed    g^    8 

with  the  federal  court's  jurisdiction,  and  Am  Bflnkr  Rep  242    In  rp  011ara  162 

could  not  enforce  its  decree.    Aubrey  v.  F(,a  325  ^  A      Bflnkr  R       n4 

OuiHaumln,  144  La.  177.  80  South.  241.  "         _     ,       ,„  _  , "n  nt  , 

>•  In  re  SulIWan,  14S  Fed.  815.  78  0.  n  "Ib  ™  Ka,p'an'  186  ^  242'  24  AnL 

C.  A.  505,  17  Am.  Bankr.   Rep.  578.  Bankr'  =«*  376" 

ti  Duncan  v.  Ferguson  McKinney  Dry  "  In  re  «"*"«■  "»  F"*'  «*  »  -**»■ 

Goods  Co.  (C.  C.  A.)  150  Fed.  269.  18  Am.  Bankr.  Kep.  7^S  ;  In  re  Youngstrom,  15.1 

Bankr.  Rep.  155.  ped-  «*•  82  C.  C.  A.  232,  18  Am.  Bankr. 


;  Stevens,  2  J 


Rep.  572 ;  In  re  Glisson.  182  Fed.  287,  25 


R.  298,  Fed.  Cas.  No.  13,392.     Compare  Am-  Bankr.   Rep.  911;  In  re  McGowan, 

Glbbs  v.  Lopm,  22  W.  Va.  208 ;  Camp-  17°  Fed-  493-  &  Am-  Bankr-  ***  48S 

bell-Thorpe  Grocer  Co.  v.  Watklns,  135  "In  re  Rainwater,  191  Fed.  738,  25 

Ark.  433,  205  S.  W.  826.  Am.  Bankr.  Rep.  419. 

»  In  re  Lynch,  101  Fed.  579,  4  Am.  » In  re  Duerson,  18  N.  B.  R.  183,  Fad. 

Bankr.  Rep.  262 ;  Farmer  v.  Taylor,  56  Cas.  No.  4,117. 
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is  only  given  to  residents  by  the  state  law.**  So  a  bankrupt  who  was 
engaged  in  farming  until  a  short  time  before  the  adjudication  is  entitled 
to  the  exemptions  given  by  the  state  law  to  farmers,  though  he  after- 
wards engages,  temporarily,  in  another  pursuit.8*  But  where,  execu- 
tions being  levied  on  his'  property,  a  debtor  claims  and  receives  the 
money  allowed  to  him  as  exempt,  and  directly  afterwards  files  his  pe- 
tition in  bankruptcy,  he  cannot  then  claim  another  exemption  of  like 
amount,  to  be  set  apart  to  him  under  the  bankruptcy  law.'1 

§  241.  Same;  Exemption  by  Value. — Where  the  state  statute,  as 
is  often  the  case,  does  not  specify  the  items  of  property  which  may  be 
claimed  as  exempt,  but  grants  to  the  debtor  an  exemption  of  personal 
property  generally  (or  of  property  either  real  or  personal)  to  a  value 
not  exceeding  a  certain  sum,  it  is  held  that  the  exemption  is  in  property 
and  not  in  money,  so  that  a  bankrupt  must  select  the  items  of  prop- 
erty which  he  wishes  set  apart  to  him,  not  exceeding  the  designated 
value,  and  cannot  simply  claim  an  exemption  of  that  much  money  out 
of  the  proceeds  of  his  estate  in  bankruptcy."  But  subject  to  this  con- 
dition, the  exemption  may  be  taken  out  of  cash  remaining  in  the  hands 
(if  the  bankrupt  at  the  time  of  the  adjudication,38  or  in  a  vested  expectant 
interest  of  the  bankrupt  in  a  sum  of  money  payable  at  his  death  or  at 
the  death  of  another  person,**  or  in  real  estate  if  the  statute  so  pro- 
vides.** Where  the  state  statute  is  intended  primarily  for  the  benefit 
of  the  family  rather  than  of  the  individual  debtor,  and  grants  an  ex- 
emption to  either  the  husband  or  wife,  but  with  a  proviso  that  the 
amount  allowed  to  them  jointly  shall  not  exceed  a  certain  sum,  the 
rights  of  a  married  bankrupt  will  be  determined  by  the  same  rule  which 
would  govern  them  in  the  state  courts,  and  may  thus  depend  on  the 
financial  condition  of  his  wife.**     But  in  the  absence  of  a  provision  of 

» In  re  Donahey,  176  Fed.  458,  23  Am.  homestead,"  a  bankrupt  comes  within 

Bankr.  Rep.  796.  this  description  where,  although  he  had 

"In    re  Fly,  110    Fed.  141,    6  Am.  a  homestead  at  the  beginning  of  the  pro- 

Bankr.  Rep.  650.  ceedlngs,  yet  the  proceeds  of  Its  sale 

'i  In  re  Miller,  1  Nat.  Bankr.  News,  were  not  sufficient  to  pay  off  the  incum- 

263.  brances  upon   It     In  re  Stitt,  252  Fed. 

a>  In  re  Ansley  Bros.,  153  Fed.  988.  18  1,  164  O.  C.  A.  113,  41  Am.  Bankr.  Rep. 

Am.  Bankr.  Rep.  457;  In  re  BaughmflD,  777. 

183  Fed.  668,  25  Am.  Bankr.  Rep.  167;  » In  re  Wilson,  108  Fed.  107,  6  Am. 

In    re  Pfeiffer,  155  Fed.  892.    10  Am.  Bonkr.  Rep.  287. 

Bankr.  Rep.  230;  In  re  Staunton,  117  „ In  re  Bennett;  6  Phlla.  (Pa.)  472,  2 

Fed,  507,  9  Am.  Bankr.  Rep.  79;  In  re  N  B  B  18]    Fed  Cas  No_  1;3m 

Prince  &  Walter,  131  Fed.  516,  12  Am.  „_,»«=»  „«,  ,»_.. 

Bankr.  Rep.  675.    Where  the  state  law  "  In  »  ■*"■*  2  N"  B"  R"  840'  ** 

allows  an  exemption  to  a  certain  amount  Cas-  No-  4>293- 

out  of  personal  property,  but  only  in  t*  In  re  McCutchen,  100  Fed.  779,  4 

case  the  debtor  1b  "not  the  owner  of  a  Am.  Bankr.  Rep.  81. 
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this  kind,  the  bankrupt  is  entitled  to  claim  the  full  amount  of  the  ex- 
emption specified  in  the  statute,  irrespective  of  the  fact  that  his  wife 
may  own  unincumbered  property."  The  court  of  bankruptcy  will  also 
give  to  a  bankrupt  the  benefit  of  a  state  statute  exempting  his  wages 
earned  within  a  limited  time  or  to  a  limited  amount." 

§  242.  Same;  Exemption  of  Specific  Property. — In  many  of  the 
states  the  exemption  laws  save  to  the  debtor  certain  specified  articles 
or  kinds  of  property,  such  as  wearing  apparel,  tools  and  implements  of 
his  trade,  domestic  animals,  or  household  furniture.  So  great  is  the 
diversity  of  these  statutes  that  it  would  not  be  profitable  here  to  enter 
upon  a  discussion  either  of  their  terms  or  of  their  interpretation.  In 
each  state  a  bankrupt  will  be  entitled  to  receive  what  the  state  law 
allows,  and  the  court  of  bankruptcy,  on  any  disputed  construction  of 
the  law,  will  be  guided  by  the  decisions  of  the  local  courts.** 

The  phrase  "wearing  apparel"  has  given  rise  to  much  controversy, 
and  particularly  as  between  bankrupts  who  own  watches  and  jewelry 
and  claim  them  as  exempt  and  creditors  who  seek  to  subject  them 
to  their  claims.  The  general  weight  of  authority  is  to  the  effect  that 
a  gold  watch  and  chain,  habitually  carried  upon  the  person  in  the  ordi- 
nary mode  of  use,  is  exempt  as  wearing  apparel,  at  least  where  the  value 
of  the  time-piece  is  not  so  great  as  to  make  it  primarily  an  article  of 

Fed.  947,  29  Am.  Bank  v.  Rep.  907.  On 
the  question  of  exempting  a  membership 
Id  a  stock  exchange  or  chamber  of  com- 
merce, having  n  market  value,  by  reason 
of  certain  benefit  or  Insurance  features 
In  Its  charter  or  rules,  see  In  re  Nei- 
mann,  124  Fed.  738,  10  Am,  Rnnfcr.  Bep. 
739.  As  to  whether  a  liquor  license  can 
be  claimed  as  a  part  of  the  exemption, 
see  In  re  Olewlne,  125  Fed.  840,  11  Am. 
Bankr.  Hep.  40;  In  re  Myers,  102  Fed. 
869,  4  Am.  Bankr.  Bep.  536.  As  to  the 
exemption  of  growing  crops,  see  In  re  T. 
C.  Burnett  &  Co.,  201  Fed.  162,  29  Am. 
Bankr.  Rep.  872;  In  re  Frledrleb,  199 
Fed.  193,  28  Am.  Bankr.  Rep.  G56.  Where 
the  bankrupt  is  a  "polyartlst,"  or  pursues 
several  different  mechanical  trades  at 
the  same  time,  he  Is  not  required  to  limit 
his  claim  for  exemption  of  tools  and  im- 
plements to  those  appropriate  for  the 
pursuit  of  any  one  of  his  trades,  but  may 
select  those  suitable  for  all  his  trades, 
provided  he  does  not  exceed  the  total 
amount  of  the  exemption  in  value.  In 
re  Robinson,  206  Fed.  176,  30  Am.  Bankr. 
Sep.  686, 


"  In  re  Tonne,  13  N.  B.  R,  170,  Ted. 
Cas.  No.  14,095. 

'» In  re  Holden,  127  Fed.  980,  12  Am. 
Bankr.  Rep.  96. 

"At  to  a  specific  exemption  of  a  lot 
In  a  cemetery,  see  Burdette  v.  Jackson, 
179  Fed.  229,  102  C.  C.  A.  481,  24  Am. 
Bankr.  Rep,  127.  As  to  claiming  an  ex- 
emption out  of  a  stock  of  goods  in  trade, 
see  In  re  Wilson,  108  Fed.  197,  6  Am. 
Bankr.  Rep.  287.  Concerning  the  effect 
of  a  state  insolvency  law,  granting  to  the 
debtor  an  allowance  for  the  support  of 
his  family,  see  In  re  Anderson,  110  Fed. 
141,  6  Am.  Bankr.  Rep.  555.  As  to  a 
state  law  exempting  "wages  or  salary," 
see  In  re  Pears,  206  Fed.  255,  30  Am. 
Bankr.  Rep.  563;  In  re  Vonhee  (D.  C.) 
238  Fed.  422,  38  Am.  Bankr.  Rep.  790. 
On  the  construction  of  a  statute  exempt- 
ing the  "best  swine  or  meat  of  a  swine," 
see  In  re  LIbby,  103  Fed.  776,  4  Am. 
Bankr.  Rep.  615 ;  Bank  of  Ne»  Perce  v. 
Plndel,  193  Fed.  917,  113  C.  C.  A.  545,  28 
Am.  Bankr.  Rep.  69.  On  the  exemption 
of  earnings  necessary  for  the  support  of 
a  debtor's  family,  see  In  re  Condon,  198 
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ornament  rather  than  of  mere  utility.4*  But  it  seems  that  if  the  statute 
only  exempts  "necessary  wearing  apparel,"  a  watch  is  not  included.41 
The  question  also  occurs  whether  a  watch  carried  by  a  mechanic  may 
be  regarded  as  a  tool  or  implement  of  his  trade,  so  as  to  be  exempt 
under  that  designation.  The  few  authorities  on  this  point  have  held 
that,  if  the  bankrupt  can  show  that  it  is  necessary  for  him  to  have  a 
watch  in  order  to  carry  on  his  trade,  he  will  be  allowed  to  claim  as  ex- 
empt such  a  watch  as  would  be  proper  and  sufficient  for  that  purpose, 
but  that  if  the  watch  which  he  owns  is  more  valuable  than  it  need  be 
for  use  in  his  trade,  he  must  account  to  his  creditors  for  the  difference.4* 
As  to  articles  of  jewelry,  if  they  are  only  carried  as  ornaments,  they  are 
not  exempt  under  the  description  of  "wearing  apparel."  4*  But  in  one 
instance  the  court  allowed  the  bankrupt  to  retain  as  exempt  a  diamond 
stud  which  he  habitually  wore  in  the  front  of  his  shirt  and  for  the  pur- 
pose of  fastening  the  shirt  together  (thus  giving  at  least  the  color  of 
usefulness  to  the  article  in  question),  there  being  no  circumstances 
connected  with  its  acquisition  or  use  tending  to  show  fraud  or  bad  faith 
towards  his  creditors.44  The  term  "wearing  apparel"  may  also  include 
the  uniform  or  regalia  of  a  fraternal  order  to  which  the  bankrupt  be- 
longs, although  he  does  not  wear  it  as  an  ordinary  and  usual  dress,  but 
only  on  special  occasions.48 

Where  the  statute  exempts  the  tools  or  implements  of  a  mechanic 
or  artisan  necessary  to  the  carrying  on  of  his  trade,  the  term  is  under- 
stood to  apply  only  to  such  simple  instruments  as  are  operated  by  hand, 
and  it  cannot  be  stretched  so  as  to  allow  the  bankrupt  to  claim  an  ex- 
emption of  expensive  and  complicated  machinery  propelled  by  steam, 

*•>  In  re  H.  L.  Evans  ft  Co.,  158  Fed.  re  H.  I,  Evans  ft  Co.,  158  Fed.  153,  19 

153,   19  Am.    Banter.    Rep.  752 ;    In  re  Am.  Bankr.  Rep.  752,  where  the  court 

Jones,  97  Fed.  773,  3  Am.  Bankr.  Rep.  allowed  as  exempt,  under  the  statutory 

359 ;  In  re  Freeman,  2  Nat.  Bankr.  News,  description    of   "wearing  apparel,"   not 

569;   In  re  Steele,  2  Flip.  324,  Fed.  Caa.  only  a  gold  watch  and  chain,  but  also 

No.  13,346;    Sellers  v.  Belt,  94  Fed.  801,  rings  and  scarf-pins  set  with  diamonds, 

36  C.  C.  A.  502,  2  Am.  Bankr.  Rep.  529  ;  sapphires,  rubles,  and  pearls,  aggregating 

Stewart  v.  McClung,  12  Or.  431,  8  Pac.  over  $400  In  valae.    But  later  decisions 

447,   53   Am.   Rep.   374;     Brown   v.   Ed-  refuse    to    recognize   diamond    rings    as 

monds,  5  S.  Dak.  508,  59  N.  W.  731.    Con-  allowably  exempt  under  the  description 

tra,  In  re  Everleth,  129  Fed.  620,  12  Am.  of  wearing  apparel  or  otherwise.    Rives 

llankr.  Rep.  230.  v.  Noble,  241  Fed.  673,  154  O.  0.  A.  431, 

« In  re  Turnbull,  106  Fed.  667,  5  Am.  89  Am.  Bankr.  Rep.  785 ;    Langever  v. 

Bankr.  Rep.  649.  SHU,  237  Fed.  S3,  150  C.  C.  A.  285,  38 

"  In  re  Coller,  111  Fed.  503,  7  Am.  Am.  Bankr.  Rep.  446. 
Bankr.  Rep.  131 ;    In  re  Turnbull,  100  «  In  re  Smith,  96  Fed.  632,  3  Am. 

Fed.  667,  5  Am.  Bankr.  Rep.  549.    And  Bankr.  Bep.  140. 

see  In  re  Everleth,  129  Fed.  620,  12  Am.  «•  In   re  Jones,  97   Fed.   773,  3  Am. 

Bankr.  Rep.  236.  Bankr.  Rep.  259.     But  compare  In  re 

*"  In  re  Gemmoll,  155  Fed.  551;  In  re  Everleth,  129  Fed.  620,  12  Am.  Bankr. 

Kasson,  Fed.  Cos.  No.  7,616.    But  see  In  Rep.  236. 
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electricity,  or  other  power.**  But  within  the  meaning  of  such  a  stat- 
ute, a  baker  is  a  mechanic,"  and  so  is  an  undertaker  and  embalmer," 
and  a  farmer  may  claim  as  exempt  a  mechanical  cream  separator.**  A 
professional  guide  in  the  Maine  woods  is  entitled  to  the  exemption  of 
a  canoe  as  a  tool  of  his  trade,  but  (so  the  court  seriously  held)  not  his 
rifle.5*  A  horse  and  wagon  may  be  so  strictly  necessary  to  the  con- 
duct of  the  bankrupt's  business  as  to  be  exempt  under  the  designation 
of  implements  of  his  trade.*'  But  where  the  statute  exempts  "two 
horses  kept  and  used  for  team  work,"  a  bankrupt  is  not  entitled  to  claim 
as  exempt  a  horse  kept  and  used  only  as  a  racer.*1  Where  the  statute 
exempts  "one  dray  or  truck,  by  the  use  of  which  a  drayman  or  truckman 
habitually  earns  his  living,"  it  is  possible  that  an  automobile  truck 
may  be  exempt,  but  not  unless  it  is  clearly  shown  that  the  bankrupt 
hobitually  earns  his  living  by  the  use  of  it.** 

The  burden  of  proving  that  an  article  alleged  to  be  exempt  is  within 
the  provisions  of  the  statute  rests  upon  the  bankrupt.**  And  he  must 
select  his  exemption  in  kind,  and  cannot  ordinarily  wait  until  the  prop- 
erty has  been  sold  and  then  claim  the  maximum  value  of  his  exemp- 
tion in  money  from  the  proceeds.**  And  a  bankrupt  who  does  not 
happen  to  own  any  articles  of  the  kind  or  class  mentioned  in  the  stat- 
ute (tools,  domestic  animals,  or  the  like)  will  not  be  entitled  to  receive 
out  of  his  estate  a  commutation  of  their  value  in  money.**  But  if  arti- 
cles strictly  within  the  exemption  law  have  been  wrongfully  taken  by 
creditors,  before  the  bankruptcy  proceedings,  on  attachment,  execution, 
or  distress,  and  sold,  the  bankrupt  will  still  be  entitled  to  claim  and  re- 
ceive the  allowance  of  his  exemptions,  the  sale  being  declared  void  or 
the  money  ordered  refunded  by  the  creditors  or  by  the  sheriff  if  still 
in  the  latter's  hands.*'     And  there  is  also  authority  for  holding  that  a 

"Peyton  v.  Farmers'  Nat.  Bank  of  a>In  re  Schumm  (D.  C.)  232  Fed.  414, 

Htllsboro  (0.  C.  A.)  261  Fed.  328,  44  Am.  36  Am.  Bankr.  Rep.  427. 

Bankr.  Rep.  295.  a*  In  re  Tumbril,  106  Fed.  667,  6  Am. 

«i  In  re  Osbora,  104  Fed.  780,  5  Am.  Bankr.  Rep.  MO 

f^'^,m,i  »**•**«■«.«*•*■  "In  re  Blanchard,  161  Fed.  793,  20 

I'.l^-     "     «     T,f  °;.n  M    ««  Am-  Bankr-  R«P-  4";   In  re  Grady,  138 

»«  Steiner  v.  Marshall,  140  Fed.  710,  Fed.  935  14  ^  Bankf  ^     738 .  j 

72  CC.  A.  103,  ]fi  Am.  Bank.  1^486  Gunzberger  (D.  c.,  ^  fi^f^ 

«•  In  re  Hemstreet,  139  Fed.  958,  14  B*nto.  Rep  690 
Am.  Bankr.  Rep.  823. 

so  in  re  Mullen,  140  Fed.  203,  IB  Am.  "In   M   Harrington,   1   Nat.   Bankr. 

Bankr.  Rep.  275.  News,  513 ;  In  re  Williams,  2  Nat.  Bankr. 

« In  re  Conley,  182  Fed.  806,  19  Am.  News-  419'     And  see  In  re  Buelow,  98 

Bankr.  Rep.  200;    In  re  Hiodman,  104  Fed-  88'  3  AnL  Bankr.  Rep.  389. 

Fed.  331,  48  O.  0.  A.  658,  5  Am.  Bankr.  «  In  re  Martin,  2  Hughes,  418,  13  N. 

Rep.  20.  B.  R.  897,  Fed.  Cos.  No.  9,152 ;    In  re 

'*  In  re  libby,  103  Fed.  776,  4>m.  Ellis,  1  N.  B.  R.  555,  Fed.  Caa.  No.  4,400; 

Bankr.  Rep.  615.  Williams  v.  Miller,  16  Conn.  144. 
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judgment  recovered  by  a  debtor  against  one  who  has  unlawfully  levied 
upon  and  sold  his  exempt  property  stands  in  place  of  the  exemption 
and  cannot  be  reached  by  creditors."  And  it  appears  that  the  same 
doctrine  applies  to  money  due  to  the  bankrupt  from  an  insurance  com- 
pany as  indemnity  for  the  loss  of  his  exempt  property  by  fire.8* 

§  243.  Policies  or  Life  Insurance. — The  seventieth  section  of  the 
present  bankruptcy  act,  which  describes  the  property  the  title  to  which 
is  vested  in  a  trustee  in  bankruptcy,  contains  the  following  proviso: 
"That  when  any  bankrupt  shall  have  any  insurance  policy  which  has 
a  cash  surrender  value  payable  to  himself,  his  estate,  or  personal  rep- 
resentatives, he  .may,  within  thirty  days  after  the  cash  surrender  value 
has  been  ascertained  and  stated  to  the  trustee  by  the  company  issuing 
the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained  and  stated, 
and  continue  to  hold,  own,  and  carry  such  policy  free  from  the  claims 
of  the  creditors  participating  in  the  distribution  of  his  estate  under  the 
bankruptcy  proceedings,  otherwise  the  policy  shall  pass  to  the  trustee 
as  assets."  At  first  the  courts  were  disposed  to  hold  that  this  proviso 
was  a  specific  limitation  upon  the  sixth  section  of  the  act,  which  secures 
to  the  bankrupt  in  general  terms  the  benefit  of  the  exemption  law  of  the 
state,  and  that  therefore  the  title  to  such  a  policy  would  vest  in  the 
trustee,  notwithstanding  the  fact  that  it  was  exempt  under  the  state 
laws.8*  But  a  contrary  doctrine  has  prevailed.  Attention  has  been 
given  to  the  important  phrase  in  the  seventieth  section  which  restricts 
the  general  language  vesting  the  trustee  with  title  to  the  bankrupt's 
property,  by  adding  "except  in  so  far  as  it  is  property  which  is  exempt" 
And  it  is  now  held  that  the  entire  seventieth  section  is  limited  in  its 
application,  by  its  own  terms  and  by  section  six,  to  property  which  is 
not  exempt  under  the  law  of  the  state,  and  that  the  proviso  above  quoted 
applies  only  to  insurance  policies  which  are  not  so  exempt  The  proviso 
is  intended  to  give  the  bankrupt  the  preferred  right  to  retain  a  non- 
exempt  policy  on  paying  its  cash  surrender  value.  But  if  the  policy 
is  exempt  under  the  state  law,  it  is  exempt  in  the  bankruptcy  pro- 
ceeding, and  the  bankrupt  is  not  obliged  to  pay  or  secure  its  surren- 
der value  in  order  to  retain  it  as  his  own.*1     But  if  the  laws  of  the 

»«  Tillotson  v.  Woleott,  48  N.  T.  188.  25  Sup.  Ct.  656,  49  L.  Ed.  1018,  14  Am. 
o»  Sands  v.  Roberts,  8  Abb.  Prae.  <N.  Bankr.  Rep.  94 ;  In  re  Johnson,  176  Fed. 
Y.)  343.  591,  24  Am.  Bankr.  Rep.  277;  In  re  Hold- 
s'In  re  Scheld,  104  Ted.  870,  44  C.  0.  en,  114  Fed.  650,  52  C.  C.  A.  346;   Steele 
A.  233,  52  L.  R.  A.  183,  5  Am.  Bankr.  Rep.  v.  Buel,  104  Fed.  968,  44CC.A  287,  5 
102;    In  re  Lange,  01  Fed.  361,  1  Am.  Am.  Bankr.  Rep.  165;    Pulelfer  v.  Hns- 
Baukr.  Rep.  189 ;    In  re  Steele,  98  Fed.  Bey,  97  Me.  434,  54  Atl.  1076 ;    Dreyfus  v. 
78,  3  Am.  Bankr.  Rep.  549.  Barton,  98   Miss.  758,   54   South.   254; 
uiHolden  v.  Stratton,  198  U.  S.  202,  Chandler   v.   Traub,    159   Ala.    519,    49 
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state  exempt  from  execution  al)  money  arising  from  insurance,  but 
only  to  the  amount  of  $500,  a  bankrupt,  being  the  owner  of  a  life  in- 
surance policy  having  a  large  cash  surrender  value,  can  claim  only 
$500  of  its  value  as  exempt."  If,  on  the  other  hand,  the  bankrupt's 
life  policy  has  no  cash  surrender  value,  this  provision  of  the  bank- 
ruptcy act  does  not  apply,  and  if  such  a  policy  is  exempt  under 
the  law  of  the  state  it  will  be  exempt  in  bankruptcy."  A  policy,  if 
exempt,  is  none  the  less  so  because  it  has  been  assigned  as  collateral 
security,  and  even  though  the  assignment  makes  it  payable  to  the  as- 
signee absolutely.** 

Where  the  state  law  provides  that  a  policy  of  insurance  expressed 
to  be  for  the  benefit  of  or  payable  to  the  wife  of  the  assured  shall  in- 
ure to  her  benefit  as  against  the  claims  of  his  creditors,  a  policy  on 
the  life  of  a  bankrupt  but  payable  to  his  wife  is  exempt  in  the  bank- 
ruptcy proceedings  and  does  not  vest  in  his  trustee.**  But  though  the 
law  may  provide  that  insurance  effected  by  a  husband  on  his  own  life 
shall  inure  to  the  benefit  of  his  widow  free  from  the  claims  of  his  credi- 
tors, this  does  not  exempt  in  favor  of  the  husband,  during  his  lifetime, 
insurance  payable  either  to  himself  or  to  his  estate.**  And  the  same 
rule  has  been  applied  to  a  policy  which  is  made  payable  to  the  assured 
at  the  end  of  twenty  years  if  living,  and  in  case  of  his  prior  death,  to 
his  wife  if  living,  and  otherwise  to  his  legal  representatives  or  assigns,*7 
though  this  last  ruling  has  been  controverted.*8  But  where  a  policy 
is  made  payable  on  the  death  of  the  insured  to  his  wife  by  name,  it  is 
one  expressed  to  be  for  her  benefit,  within  the  meaning  of  the  statute, 
notwithstanding  the  fact  that  by  its  terms,  as  in  most  modern  policies, 
the  insured  is  given  the  right  to  change  the  beneficiary  or  to  enjoy 
certain  collateral  rights  in  his  lifetime  in  the  way  of  obtaining  loans 
thereon  or  its  surrender  value,  and  such  a  policy,  which  was  so  payable 
at  the  time  of  the  bankruptcy  of  the  insured,  whether  it  be  regarded 
as  the  property  of  the  wife,  or  as  exempt  property  of  the  husband,  does 

South.  240;   Is  re  Sawyer,  2  Hask.  163,  1107.     See  In  re  Morse,  200  Fed.  300; 

Fed.  CDS.  No.  1233  i    Young  v.  Thome.-  Frederick  V.  Metropolitan  life  Ins.  Co. 

son   (Ala.)   60    South.   272:     Elledge   v.  <T>.  C.)  23S  Fed.  639,  37  Am.  Bankr.  Rep. 

Sumpter,  140  Tenn.  11,  203  S.  W.  346.  787. 

«  In  re  Jones  (D.  C.)  240  Fed.  487,  41  „  In  re  Moore>  173  p^    ^  ^  Am 

Am.  Bankr.  Rep.  200,  487.  Bankr.  Rep.  100 

«  In  re  Roseoberg-Oldsteln  Co.  (D.  C.)  .  ,     , .      „ 

236  Fed.  812,  37  Am.  Bankr.  Rep.  660.  ,  *ITf  r,e  Lovelaud,  192  Fed.  1006,  27 

"King  v.  Kellogg,  114  Miss.  375,  75  *"-J Bank,r"  ■?*  ""j    la  «  Churchill. 

South    134  19S  Fed'  711'  20  Am-  Banbr-  BeP'  153' 

"In   re  Whelpley,  160  Fed.  1019,  22  "In  re  Boose,  154  Fed.  404,  18  Am. 

Am.  Bankr.  Rep.  433;  In  re  Carlon,  ISO  Bankr.  Rep.  658;    Eldredge  v.  Mutual 

Fed.  815,  27  Am.  Bankr.  Rep,  18;  Allen  Life  Ins  Co.,  217  Mass.  444,  105  N.  E. 

v.  Central  Wisconsin  Trust  Co.,  143  Wis.  361;    In  re  Churchill,  209  Fed.  766,  120 

381,  127  N.  W.  1003,  139  Am.  St.  Rep.  a  C.  A.  490,  31  Am.  Bankr,  Rep.  1. 
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not  pass  to  his  trustee  and  the  latter  cannot  recover  the  same,  even 
though  the  right  of  the  wife  may  be  subsequently  extinguished,  or  though 
she  does  not  set  up  any  claim  thereto.** 

§  244.  Homstead  Exemption. — Where  the  law  of  the  state  in  which 
the  bankruptcy  proceeding  is  pending  allows  a  homestead  exemption 
to  the  debtor,  the  same  exemption  may  be  claimed  and  set  apart  to 
him  in  the  bankruptcy  proceeding;  and  all  questions  in  regard  to  the 
acquisition  of  the  homestead,  the  steps  necessary  to  make  it  effective, 
its  measure  and  duration,  the  kinds  of  debts  enforceable  against  it,  and 
its  retention  or  abandonment,  will  be  determined  in  accordance  with  the 
laws  of  the  state,  the  court  of  bankruptcy  following  the  decisions  of  its 
highest  courts  where  they  are  applicable.'*  And  where  the  right  of  a 
bankrupt  to  a  homestead  exemption  has  been  adjudicated  by  a  state 
*  court  in  proceedings  under  a  general  assignment  made  in  accordance 
with  a  state  law,  after  a  contest  by  creditors,  and  before  the  court  of 
bankruptcy  acquired  jurisdiction  by  the  filing  of  the  petition  in  bank- 
ruptcy, such  adjudication  cannot  be  reviewed  or  set  aside  in  the  bank- 
ruptcy proceedings.'1  Since  the  rights  of  the  parties  are  fixed  at  the 
date  of  the  adjudication  of  bankruptcy,  if  no  homestead  was  allowed 
by  the  law  of  the  state  at  that  time,  none  can  be  set  apart  to  the  bank- 
rupt afterwards.™  Moreover,  the  bankrupt  must  be  in  position  to  claim 
the  homestead,  so  far  as  it  depends  upon  himself,  at  that  day.  If  he 
has  merely  expressed  an  intention  to  claim  as  a  homestead  a  certain 


»» In  re  Orear,  189  Fed.  888.  Ill  C.  C.  Where  a  bankrupt  claims  property  aa  a 

A.  150,  26  Am.  Bankr.  Rep.  521;    In  re  homestead,  and  proceedings  are  taken  be- 

Fetterraan  (D.  C.)  243  Fed.  975,  ;!9  Am.  lore  the  referee  to  subject  it  to  the  pay- 

Bankr.   Rep.  834.     But  compare  In  re  meat  of  a  prior  debt,  the  bankrupt  should 

Jens  (D.  C.)  273  Fed.  606.  be  allowed  an  opportunity  to  set  up  the 

to  See  In  re  Rippa,  180  Fed.  603;  In  statute  of  limitations  against  such  debt, 
re  Marquette,  103  Fed.  777,  4  Am.  Bankr.  In  re  Bean,  100  Fed.  262,  4  Am.  Bankr. 
Rep.  623;  In  re  Baker,  182  Fed.  392,  24  Rep.  53.  The  value  of  personal  prop- 
Am.  Baukr.  Rep.  411;  In  re  Stone,  116  crty  exemptions  allowed  to  a  bankrupt 
Fed.  35,  8  Am.  Bankr.  Rep.  416;  In  re  cannot  be  set  off  agatust  a  homestead 
Keiiilmrt,  129  Fed.  510,  12  Am.  Bankr.  .  exemption  to  which  be  is  entitled,  for 
Rep.  78;  In  re  Buelow,  98  Fed.  86,  3  Am.  the  purpose  of  diminishing  the  latter. 
Bankr.  Rep.  3S9 ;  In  re  Dawley,  94  Fed.  In  re  Strauch  (  D.  C.)  208  Fed.  842,  31 
795,  2  Am.  Bankr.  Rep.  496;  In  re  Har-  Am,  Bankr.  Rep.  36. 
rington,  99  Fed.  :t90,  3  Am.  Bankr.  Rep.  (1  In  re  Rhodes,  109  Fed.  117,  6  Am. 
639;  In  re  Pope,  98  Fed.  722,  3  Am.  Bankr.  Rep.  173.  , 
Bankr.  Rep.  525;  In  re  Pratt,  1  Flip.  » In  re  Kerr,  9  N.  B.  R.  566,  Fed.  Cas. 
353,  Fed.  Ons.  No.  11.370;  Daughters  v.  No.  7,729.  See  In  re  Vogler,  2  Hughes. 
Christy,  223  111.  612,  79  N.  E.  292 ;  Rush-  297,  8  N.  B.  R.  132,  Fed.  Caa  No.  16,- 
in  v.  Gnuse,  41  Qa,  180;  Murray  v.  988;  In  re  Smith,  2  Woods,  458,  14  N. 
Hasell,  99  N.  C.  168,  5  S.  E.  428 ;  Martin  B.  B.  295,  Fed.  Cas.  No.  12,996 ;  In  re 
v.  Lile,  63  Ala.  406.  Compare  Darling  v.  Crtirn  (D.  C.)  221  Fed.  729, 34  Am,  Bankr. 
Berry,   4    MeCrary,    470,   13    Fed.   659.  Rep.  586. 
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tract  of  land  belonging  to  him,  but  has  taken  no  steps  to  make  the 
intention  effective,  he  cannot  have  the  land  set  apart  to  him  as  exempt 
under  the  bankruptcy  law.  "A  homestead  cannot,  any  more  than  a 
domicile,  be  acquired  by  a  mere  naked  intention."  An  intention  formed 
before  the  bankruptcy  cannot  be  linked  to  acts  of  occupation  done 
after  the  adjudication,  so  as  to  make  a  complete  right  to  a  homestead.11 
The  trustee  in  bankruptcy  should  include  the  homestead  in  his  report 
of  exempt  property.11* 

Since  the  right  to  a  homestead  depends  on  the  state  law,  and  not 
primarily  on  the  bankruptcy  law,  it  devolves  upon  a  bankrupt  who 
claims  this  exemption  to  show  that  his  situation  answers  the  require- 
ments of  the  state  statute.  This  becomes  important  where,  for  in- 
stance, the  statute  grants  the  homestead  only  to  one  who  is  a  "house- 
holder" or  the  "head  of  a  family."  '■  Thus  a  bankrupt  (because  his 
rights  are  fixed  as  of  the  date  of  the  adjudication)  cannot  claim  a  home- 
stead under  a  statute  allowing  such  exemptions  to  a  "householder  hav- 
ing a  family,"  by  virtue  of  a  marriage  contracted  after  his  adjudica- 
tion.1* And  a  wife  cannot  have  a  homestead  on  the  land  of  her  bank- 
rupt husband,  as  against  the  trustee,  nor  against  those  claiming  title 
thereto  under  a  sale  made  by  the  trustee."  And  in  this  connection,  the 
question  of  the  status  of  a  divorced  person,  with  reference  to  the  right 
to  claim  a  homestead,  arises  not  infrequently  and  will  be  decided  ac- 
cording to  the  laws  and  judicial  decisions  of  the  state."  Again,  it  is 
necessary  that  the  debtor  should  own  the  property  claimed  as  a  home- 
stead, at  the  time  of  the  adjudication  in  bankruptcy,  and  have  a  present 
legal  right  to  the  occupancy  of  it."  No  such  claim  can  be  set  up  in  re- 
's In  re  Duerson,  13  N.  B.  R.  183,  Fed.  88  Fed.  722,  3  Am.  Bankr.  Rep.  525;  In 
Cas.  No.  4,117 ;  In  re  Hatch,  1  Nat.  re  GIlea,  158  Fed.  598.  85  C.  C.  A.  418. 
Bankr.  News,  293;  In  re  YoungBtrom,  19  Am.  Bankr.  Rep.  308;  In  re  Rhodes, 
153  Fed.  98,  82  C.  C.  A.  232,  18  Am.  109  Fed.  117,  8  Am.  Bankr.  Rep.  173. 
Bankr.  Rep.  572.  "In  re  Sale,  143  Fed.  310,  74  C.  C. 

"In  re  Slnnett,  4  Saw;.  250,  Fed.  A.  448,  16  Am.  Bankr.  Rep.  235.  But  a 
Cos.  No.  12,907.  homestead   Interest  In  lands  in  Ohio  Is 

T'  See  Richardson  v.  Woodward,  104  none  the  less  exempt  because  It  la  mort- 
Fed.  873,  44  C.  C.  A.  235,  5  Am.  Bankr.  gaged.  Marine  Nat.  Bank  v.  Swigart  (C. 
Rep.  94 ;  In  re  Morrison,  110  Fed.  734,  C.  A.)  262  Fed.  854.  45  Am.  Bankr.  Rep. 
6  Am.  Bankr.  Rep.  488 ;  In  re  Mussey,  162.  Nor  (in  Georgia)  because  the  prop 
179  Fed.  1007,  '25  Am.  Bankr.  Rep.  91;  erty  in  subject  to  taxes  and  to  unpaid 
In  re  Eash,  157  Fed.  998,  19  Am.  Bankr.  purchase  money,  although,  after  being 
Rep.  738.  set  aside  as  a  homestead.  It  Is  subject 

*«  In  re  Rainwater,  191  Fed.  738,  25  to  the  payment  of  the  purchase  money. 
Am.  Bankr.  Rep.  410.  In  re  Johnson  (D.  C.)  247  Fed.  135,  40 

"  Lumpkin  v.  Eoson,  44  Ga.  330,  10  Am.  Bankr.  Rep.  887.  In  some  states. 
N.  B.  R.  549.  where  the  bankrupt  is  the  owner  of  an 

>>  See  In  re  Le  Claire,  124  Fed.  654,  estate  in  remainder  In  farm  lands,  on 
10  Am.  Bankr.  Rep.  733;    In  re  Pope,      which   he   lives  with   his  family,   his 
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spect  to  given  property  where  he  has  divested  himself  of  the  title  to 
it,  in  any  way  or  for  any  purpose,  before  the  bankruptcy  proceedings.** 
But  this  rule  does  not  apply  where  the  bankrupt  has  merely  contracted 
to  sell  the  property  without  parting  with  the  title,81  or  where  he  has 
leased  the  property  to  a  third  person,  provided  that  he  has  not  aban- 
doned it  as  a  home,  but  has  always  intended  to  resume  his  occupancy 
of  it.8*  Again,  it  is  almost  always  required  that  the  premises  claimed 
as  a  homestead  shall  be  actually  occupied  by  the  debtor  and  his  family 
as  their  residence,  and  this  point  may  be  contested  in  the  bankruptcy 
proceedings  and  the  bankrupt's  claim  of  exemption  determined  in  ac- 
cordance with  its  solution.81  Thus,  a  bankrupt  who  resides  in  a  city 
cannot  claim  a  homestead  in  a  tract  of  rural  land  on  which  he  has  not 
actually  lived  for  several  years.84  But  a  debtor  may  change  his  home- 
stead by  removing  from  one  residence  and  taking  up  another,  and  may 


mother  being  the  tenant  for  life  and  a 
nonresident,  he  Is  entitled  to  the  farm 
as  an  exemption.  Grattan  v.  Trego,  225 
Fed.  705,  HO  O.  0.  A.  679,  34  Am.  Bankr. 
Rep.  889. 

so  Hill  v.  Oxendine,  79  N.  C.  331 ;  In 
re  Everltt,  9  N.  B.  R.  90,  Fed.  Cas.  No. 
4,579.  One  who,  about  two  months  be- 
fore filing  a  petition  In  bankruptcy,  di- 
vested himself  of  title  to  realty,  to  pro- 
tect it  against  the  children  of  his  first 
marriage,  in  the  interest  of  children  of 
the  present  marriage,  cannot  claim  the 
property  as  his  homestead.  Kinder  r. 
Trottl,  130  La.  300,  57  South.  1005. 

»i  In  re  Garmlchael  (D.  G.)  108  Fed. 
789,  6  Am.  Bankr.  Rep.  551. 

"In  re  Pope(D.  C.)  98 Fed. 722,  3  Am. 
Bankr.  Rep.  525.  Under  the  laws  of 
Texas,  a  bankrupt  was  allowed  to  claim 
as  a  homestead  exemption  two  separate 
parcels  of  land,  not  contiguous,  but  not 
in  the  aggregate  exceeding  the  number 
of  acres  limited  for  homestead  purposes, 
where  she  lived  on  one  tract  and  leased 
the  other  on  a  crop  rent  arrangement, 
using  her  share  of  the  crops  for  her 
sustenance.  Woodward  v.  Sanger  Bros., 
246  Fed.  777,  159  C.  0.  A.  79,  40  Am. 
Bankr.  Rep.  578.  Under  the  laws  of 
Iowa,  a  bankrupt  was  held  entitled  to 
exemption  as  a  homestead  of  an  entire 
building,  one  room  of  which  was  rented 
for  business  purposes.  In  re  Obles  (D. 
G.)  224  Fed.  170,  35  Am.  Bankr.  Rep. 


ii  In  re  Malloy,  188  Fed.  788,  110  C. 
C.  A.  494,  26  Am.  Bankr.  Rep.  31;  Cow- 
an v.  Burchfleld,  180  Fed.  614,  25  Am. 
Bankr.  Rep.  293;  In  re  Irvln,  120  Fed. 
733,  57  C.  C.  A.  147,  9  Am.  Bankr.  Hep. 
6S9;  In  re  Dawley,  94  Fed.  795,  2  Am. 
Bankr.  Rep.  -498;  In  re  Downing,  148 
Fed,  120,  15  Am.  Bankr.  Rep.  423 ;  Mar- 
tin v.  Llle,  63  Ala.  406;  Peyton  v.  Farm- 
ers' Nat.  Bank,  of  Hlllsboro  <G.  C.  A.) 
261  Fed.  326,  44  Am.  Bankr.  Rep.  295. 
A  bankrupt  is  entitled  to  have  set  off 
as  a  homestead  property  which  in  ares 
and  value  ia  within  the  limitations  oT 
the  state  law,  and  which  he  purchased 
for  a  home,  though  he  was  unable  to  oc- 
cupy it  because  of  an  existing  lease  run- 
ning for  a  year.  Gregory  v.  Pritchard, 
240  Fed.  414,  153  C.  G.  A.  340,  38  Am. 
Bankr,  Rep.  415.  A  bankrupt  owning 
property  used  for  hotel  purposes,  and  In 
which  he  and  his  family  reside  as  their 
home,  is  entitled  (In  Washington)  to 
have  $2,000  of  the  value  thereof  exempt 
to  him  as  a  homestead.  In  re  Robison 
(D.  C.)  215  Fed.  662,  33  Am.  Bankr.  Rep. 
27.  As  to  allowing  a  homestead  [In 
Alabama)  In  a  two-story  building,  part 
of  which  Is  occupied  as  a  residence,  and 
part  leased  for  business  purposes,  see 
Burrow,  Jones  &  Dyer  Shoe  Co.  v.  Wal- 
lace (C.  C.  A.)  268  Fed.  532,  42  Am. 
Bankr.  Rep.  107. 

«« In  re  Buelow  <D.  O.)  98  Fed.  86,  3 
Am.  Bankr.  Rep.  389.  See  Patten  v. 
Sturgeon,  214  Fed.  65,  130  C.  C.  A.  606, 
32  Am.  Bankr.  Rep.  250. 
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claim  the  new  homestead  as  against  his  trustee  in  bankruptcy,  even 
though  the  change  was  made  just  prior  to  the  commencement  of  the 
bankruptcy  proceedings,  provided  it  is  done  in  good  faith  and  without 
fraud,  and  the  former  homestead  is  surrendered  to  the  trustee.8*  But 
if  he  abandons  his  homestead,  without  taking  Up  a  new  one,  his  right 
to  claim  it  as  exempt  in  the  bankruptcy  proceedings  is  lost.  This  is 
always  a  question  of  fact,  or  a  mixed  question  of  fact  and  intention,  and 
will  be  determined  by  the  circumstances  of  the  particular  case.**  It  is 
held,  however,  that  a  homestead  right  will  be  protected  for  the  benefit 
of  the  debtor's  family,  as  against  his  trustee  in  bankruptcy,  if  they 
continue  to  reside  on  the  premises,  notwithstanding  that  the  bankrupt 
has  absconded.8'1  As  to  the  circumstances  under  which  the  homestead 
was  acquired,  it  is  held  that,  in  the  absence  of  a  local  rule  on  the  sub- 
ject, the  bankrupt's  right  to  claim  a  homestead  exemption  in  given 
property  is  not  defeated  by  the  fact  that  he  moved  his  family  into  the 
premises  after  he  became  insolvent  and  in  contemplation  of  bankrupt- 
cy,** or  even  that  he  bought  the  property  claimed  as  a  homestead  with 
funds  or  assets  which  would  not  be  exempt  in  bankruptcy  and  when 
he  was  insolvent.**  If  the  state  law  prescribes  any  particular  manner 
of  claiming  or  designating  the  homestead  claimed,  it  must  be  at  least 
substantially  complied  with  in  the  bankruptcy  proceedings.** 

As  a  rule,  the  term  "homestead"  implies  an  estate  in  real  property  oc- 
cupied as  a  home.  But  in  some  states  there  exists  the  singular  anomaly 
known  as  a  "business  homestead,"  and  in  others  a  "homestead"  may 
be  allowed  out  of  a  stock  of  merchandise -*1    Whatever  is  thus  available 

«  Huenergardt  v.  J.  S.  Brittain  Dry  stead    Interest  to  hla  wife,  the  fact  that 

Goods  Co.,  lie  Fed.  31,  53  C.  C.  A.  505,  on  bankruptcy  proceedings  ho  claimed  a 

8  Am.  Bankr.  Rep.  341 ;    In  re  Carlon,  homestead  exemption  does  not  prevent 

189  Fed.  815,  27  Am.  Bankr.  Rep.  13;  In  the  wife  from  asserting  her  homestead 

re   Carmtchael.    108    Fed.   789,    5    Am.  exemption  In  the  eame  property.    Mor- 

Bankr.   Rep.  651 ;    In  re  Johnson,   118  row  v.  Zane,  185  Mo.  App.  Ill,  170  8.  W. 

Fed.  312,  9  Am.  Bankr.  Rep.  257.  918. 


i  Mayer,  108  Fed.  599,  47  C. 


» In  re  Letson.  157  Fed.  78,  84  C.  O. 


C.  A.  512,  6  Am.  Bankr.  Rep.  117;  In  A-  *&■  »  Am-  Bankr-  ReP-  < 
re  Thompson,  140  Fed.  257,  15  Am.  Wood-  147  Fed-  877- 17  Am-  Bflnkr'  ReI> 
Bankr.  Rep.  283;  In  re  Harrington,  99  m''  Ruanln  v-  Gause.  41  G»  180-  Cora- 
Fed.  390.  3  Am.  Bankr.  Rep.  639;  In  re  P*™  McGanan  T-  Anderson.  113  Fed. 
Schulz,   136  Fed.    228,   14  Am.   Bankr.  115-  51  °-  c-  A-  M»  r  Am-  B»nkr.  Rep. 


j  re  O'Brien,  203  Fed.  1012, 


641. 


30  Am.  Bankr.  Rep.  161.  '  **  Edgington  v.  Taylor.   270  Fed.  48 : 

«-         «  ™»      -™   „        „  In  re  Irving  (D.  C.)  220  Fed.  969,  34  Am. 

"In  »  Pratt,  1  Flip.  363   Fed.  Cas.  Bankr,  Bep.  399;  In  re  Tobias,  103  Fed. 

No.  11570;    In  »  Luby,  155  Fed.  659.  ^   4  Am    Bankr  Rep  555 

18  Am.  Bankr.  Rep.  801.  , ,  In  re  Toblas    103  Fed    ^    4  Am 

«» In   re  Stone,   116  Fed.  35,  8  Am.  Bankr.  Rep.  555.    See  Laderbarg  v.  Mil- 

Bankr.  Bep.  416.    Where  a  husband  be-  ler,  210  Fed.  614,  127  C.  C.  A.  250,  31 

fore  bankruptcy  transferred  his  home-  Am.  Bankr.  Rep.  335. 
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under  the  state  law  will  be  available  in  bankruptcy.  Where  that  law 
grants  a  homestead  of  a  certain  value,,  "to  be  valued  at  the  time  it  is 
set  apart,"  improvements  or  accretions  made  by  the  owner  after  the 
homestead  is  set  apart  become  a  part  of  it,  and  are  not  subject  to  the 
claims  of  creditors  in  bankruptcy,  although  they  may  so  enhance  the 
value  of  the  property  as  to  make  it  worth  much  more  than  it  was  orig- 
inally." As  to  whether  unmatured  crops  growing  on  the  homestead 
lands  constitute  a  part  of  it,  and  so  belong  to  the  bankrupt,  or  are 
not  included  in  it,  and  therefore  vest  in  the  trustee,  the  question  depends 
entirely  on  the  terms  of  the  state  statute,  which  will  be  applied  in  the 
bankruptcy  proceedings.8*  It  should  be  here  added  that  a  court  of 
bankruptcy  has  no  jurisdiction  to  allot  to  a  bankrupt,  domiciled  within 
its  district,  a  homestead  in  lands  situated  in  another  district  or  state.*4 
If  the  state  law  gives  a  homestead  in  real  property,  but  not  to  ex- 
ceed a  certain  designated  value,  and  the  trustee  finds  that  the  property 
occupied  and  claimed  by  the  bankrupt  as  a  homestead  is  worth  more 
in  the  market  than  the  specified  sum,  he  will  not  be  entitled  to  take  pos- 
session.of  the  premises,**  but  he  may  call  upon  the  bankrupt  to  pay  the 
excess  value  of  the  property  over  the  limit  of  exemption,  and  if  this 
is  done,  the  bankrupt  may  retain  the  land.**  But  if  it  is  refused,  and 
the  property  is  not  susceptible  of  division  for  purposes  of  sale  without 
a  loss,  the  trustee  should  apply  to  the  court  for  an  order  for  its  sale, 
the  bankrupt  being  then  entitled  to  receive  out  of  the  proceeds  a  sum 
equal  to  the  statutory  amount  of  the  homestead  exemption."  Where 
the  state  law  provides  that  the  homestead  shall  continue  exempt  from 
the  payment  of  any  debt,  after  the  death  of  the  owner  and  during  the 
widowhood  of  his  wife  and  the  majority  of  any  of  his  children,  it  is  a 
doubtful  question  whether  or  not  the  reversionary  interest  or  title  in 

•»  la  re  Wardlaw,  102  Fed.  449.  «  In  re  Nye,  133  Fed.  33,  66  O.  a  A. 

»»  In  re  Sullivan,  148  Fed.  813.  78  0.  136,  13  Am.  Bankr.  Rep.  142.  A  bank. 
G.  A.  509,  17  Am.  Bankr.  Rep.  578;  s.  nipt  In  Ohio  Is  entitled  to  exemption  In 
c,  142  Fed.  620,  IS  Am.  Bankr.  Rep.  87;  lieu  of  homestead  out  of  personal  prop- 
In  re  Daubner,  96  Fed.  805,  3  Am.  erty,  and  the  fact  that  he  owns  a  borne 
Bankr.  Rep.  368 ;  In  re  Coffman,  93  Fed.  stead  Incumbered  for  more  than  Its  val- 
422, 1  Am.  Bankr  Rep.  630 ;  In  re  Hoag,  ue  does  not  bar  him.  In  re  Radcllfle  (D. 
97  Fed.  543,  3  Am.  Bankr.  Rep.  290;  In  CJ  243  Fed.  716,  39  Am.  Bankr.  Rep. 
re  Hussey,  2  Bask.  244,  Fed.  Cas.  No.  612. 

6,945 ;    Olmsted-Stevenson  Co.  v.  Miller,  „  ^      Manning  123  j^  180  10  Aja 

281  Fed    69,  145  C.  C.  A    257.  36  Am  ^^  E       493.    ^  Hatae|d  ^  <„„ 

Bankr.  Rep.  816;    In  re  Miller  (D.  C.)  148  K     m,  .„,  a  w  ™, 

221  Fed.  690,  34  Am.  Bankr.  Rep.  614.  143  **  M5,  13T  8"  W"  ^ 

See  Stratton  v.  Ermls  (C.  G.  A.)  268  Fed.  "  In  re  Nye,  133  Fed.  33,  66  C.  a  A. 

533,  46  Am.  Bankr.  Rep.  125.  130,    13   Am.   Bankr.   Rep.   142;  -In   re 

"In  re  Owiitgs,  140  Fed.  739,  15  Am.  Oderklrk,  103  Fed.  779,  4  Am.  Bankr. 

Bankr.  Rep.  472.  Rep.  617. 
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land  set  apart  to  a  bankrupt  as  his  homestead,  to  accrue  upon  the  ter- 
mination of  the  homestead  estate,  is  assets  of  his  estate  in  bankruptcy 
vesting  in  the  trustee.  This  question  has  been  answered  in  the  af- 
firmative,*" and  with  about  equal  authority  in  the  negative.** 

§  245.  Title  to  Exempt  Property. — Property  which  the  bankrupt 
is  entitled  to  claim  as  exempt  does  not  pass  to  or  vest  in  his  trustee ; 
the  title  thereto  remains  in  the  bankrupt.  It  would  not  be  correct  to 
say  that  the  trustee  receives  the  title  and  then  imparts  it  to  the  bank- 
rupt; he  merely  admeasures  and  sets  apart  the  property.  The  title  of 
the  bankrupt  to  such  property  is  not  affected  by  the  proceedings.10* 
In  point  of  fact,  it  is  expressly  provided  by  the  statute  that  the  trustee 
shall  not  be  invested  with  title  to  the  exempt  property  of  the  bank- 
rupt.1*1 It  follows  from  this  rule  that  the  bankrupt  may  bring  and 
maintain  suits  in  respect  to  such  property  without  regard  to  the  pend- 
ency of  the  bankruptcy  proceedings.  For  example,  he  may  maintain 
an  action  of  replevin  for  the  recovery  of  exempt  property  in  specie,  or 
trespass  for  wrongs  done  in  respect  to  it,  independently  of  the  trustee 
in  bankruptcy .m  Moreover,  the  bankrupt  may  deal  with  his  exempt 
property  as  he  pleases.10*  He  may  lawfully  mortgage  it  or  convey  it 
away.  If  he  transfers  it,  or  part  of  it,  to  one  particular  creditor,  to  secure 
a  debt,  even  though  his  intention  is  to  give  that  creditor  an  advantage 


o*  In  re  Woodard,  05  Fed.  200,  2  Am. 
Bankr.  Rep.  339 ;  Williams  v.  Scott,  122 
N.  C.  545,  29  S.  E.  877. 

"In  re  Wardtaw,  192  Fed.  449;  Mc- 
Allister v.  Bodkin,  76  Vs..  809. 

looLockwood  v.  Exi-bange  Bank,  190 
r.  S.  294.  23  Sup.  Ct.  751,  47  L.  Ed.  1061, 
10  Am.  Bankr.  Rep.  107;  Ingram  v.  Wll- 
Bon,  125  Fed.  913, 60  C.  G.  A.  618,  U  Am. 
Bankr.  Rep.  192 ;  In  re  Nye,  133  Fed.  33, 
S8C.C.A.  139,  13  Am.  Bankr.  Rep.  142 ; 
Bank  of  Nez  Perce  v.  Flndel,  193  Fed. 
917,  28  Am.  Bankr.  Rep.  69;  In  re  Gale, 
101  Fed.  31,  111  C.  C.  A,  89,  26  Am. 
Bankr.  Rep.  938;  In  re  Orear.  189  Fed. 
888,  111  C.  C.  A.  150.  26  Am.  Bankr.  Rep. 
321 ;  In  re  Bass.  3  Woods,  382,  15  N.  B. 
E.  453,  Fed.  Can.  No.  1,091 ;  In  re  Hes- 
ter, 5  N.  B.  R.  285,  Fed.  Cas.  No,  6,437; 
In  re  Griffin,  2  N.  B.  R.  254,  Fed.  Cas. 
No.  5,813;  McKeiiney  v.  Cheney,  118  Ga. 
387.  45  S.  E.  433;  Bush  v.  Lester,  55  Ga. 
579,  15  N.  B.  R.  36;  Felker  v.  Crane.  70 
Ga.  484;  Morgenstein  v.  Commercial  Nat 
Hank,  1S5  111.  App.  397;  Fellows  v.  Dow, 
68  N.  H.  21 ;  Pollard  v.  Noyes,  00  N.  H. 
184;  Finaln  v.  Malloy,  1  Jones  tc  S.  (N. 
Blk.Ber.(3d  Ed.)— 36 


Y.)  382 ;  Wilkinson  v.  Walt,  44  VI.  508, 
8,  Am.  Rep.  891;  Robinson  v.  Wilson,  15 
Kan.  595,  22  Am.  Rep.  272,  14  N.  B.  R. 
565 ;  Walker  v.  Carroll,  65  Ala.  61 ;  Mor- 
ris v.  Cowy  (Ark.)  148  S.  W.  257;  Drees 
v.  Armstrong,  180  Iowa,  29,  161  N.  W. 
40.  Notes  taken  by  a  bankrupt  after 
adjudication,  for  the  future  rental  of 
land  which  Is  exempt,  do  not  constitute 
assets  of  bis  estate  in  bankruptcy.  In 
re  Oleson,  110  Fed.  796,  7  Am.  Bankr. 
Rep.  22. 

mi  Bankruptcy  Act  1898,  |  TOa.  The 
authority  of  a  trustee  in  bankruptcy  to 
recover  property  conveyed  by  the  bank- 
rupt in  fraud  of  his  creditors  Is  limited 
by  the  provision  that  such  recovery  shall 
not  apply  to  property  which  Is  "exempt 
from  execution  and  liability  for  debts  by 
the  law  of  his  domicile."    Id.  i  67e. 

i<«  Winn  v.  Morse.  50  X.  H.  210;  Hen- 
ly  v.  Lanier,  75  N.  C.  172,  15  N.  B.  R. 
280;  Scott  v.  Wllkie.  65  N.  C.  376;  Sell- 
ing v.  Gunderman,  35  Tex.  545. 

ins  Hunter  v.  Forrest,  115  Miss.  7,  75 
South.  753. 
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which  the  others  will  not  obtain,  it  is  not  a  "preference"  within  the 
meaning  of  the  law  nor  a  fraud  upon  the  statute.1**  The  trustee  cannot 
maintain  a  bill  to  set  aside  a  prior  mortgage  on  the  bankrupt's  home- 
stead, otherwise  valid,  as  giving  a  preference  contrary  to  the  act,  nor 
to  restrain  the  foreclosure  of  such  mortgage  in  the  state  courts.105 

But  although  the  trustee  is  not  invested  with  title  to  the  exempt 
property,  he  has,  like  a  sheriff  levying  execution,  the  temporary  con- 
trol of  it  until  it  can  be  set  apart  from  the  rest.10*  "The  title  to  exempt 
property  does  not  pass  to  the  trustee ;  it  is  vested  in  the  bankrupt.  He 
may  sell  it  or  mortgage  it.  But  while  this  is  true,  property  of  the  sec- 
ond class  cannot  be  considered  exempt  property  until  it  is  selected  and 
set  apart.  It  must  necessarily  pass  to  the  trustee,  who  has  temporary 
dominion  over  it  until  the  exemptions  are  made.  His  title  may  be  termed 
a  defeasible  title.  When  the  exemptions  are  formally  set  apart  by  the 
trustee  and  affirmed  by  the  court,  the  title  of  the  bankrupt  then  be- 
comes superior  to  that  of  the  trustee  and  absolute."  m 

§  246.  Forfeiture  of  Exemptions. — In  several  of  the  courts  of  bank- 
ruptcy it  has  been  held  that  a  bankrupt  cannot  claim  any  exemption  in 
property  which,  prior  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, he  had  conveyed  away  in  fraud  of  his  creditors,  or  transferred 
to  a  particular  creditor  by  way  of  preference,  and  which  is  afterwards 
recovered  for  the  estate.  The  sale  or  conveyance,  say  these  decisions, 
is  good  as  against  the  bankrupt,  and  in  attempting  to  place  his  prop- 
erty beyond  the  reach  of  his  creditors,  he  has  placed  his  exemption  be- 
yond his  own  reach.'08    Notwithstanding  the  plausibility  of  this  reason- 

i**  In  re  Scott,  6  Sawy.  234,  11  Fed.  Sea  bolt,  113  Fed.  766,  8  Am.  Bankr.  Rep. 

133 ;    Schlitz  v.  Schatz,  2  Bias.  248,  Fed.  57 ;  Plneus  v.  S.  H.  Meinhard  ft  Bro.,  139 

Cas.  No,  12.459:  Anderson  v.  Brawn,  72  Ga.  365,  77  S.  E.  82. 
Ga.  713;  Jackson  v.  Jetter  (Iowa)  142  N.  m*  In  re  Wlshnefsky,  181  Fed.  896,  24 

W.  431.    But  It  is  held  that,  In  Pennsyl-  Am.  Bankr.  Rep.  798 ;  In  re  Tost,  117 

vania,  according  to  the  law  of  thnt  state,  Fed.  792,  9  Am.  Bankr.  Rep.  153;   In  re 

a  bankrupt's  exemption  is  personal  to  Coddington,  126  Fed.  891,  11  Am.  Bankr. 

himself  and  not  assignable,  and  hen  re  an  Rep.  122 ;  In  re  Long,  116  Fed.  113, 8  Am. 

assignment  of  his  exempt  property  will  Bankr.  Rep.  591;  In  re  Evans,  116  Fed. 

operate  as  an  abandonment  of  his  right  909,  8  Am.  Bankr.  Rep.  730;  In  re  White, 

to  It    In  re  Sloan,  135  Fed.  873,  14  Am.  109  Fed.  635,  6  Am.  Bankr.  Rep.  451 ;  In 

Bankr.  Rep.  435.  re  Tollett,  105  Fed.  425,  5  Am.  Bankr. 

■•»  Rlx  v.  Capitol  Bank,  2  Dill.  367,  Rep.  305;  In  re  Graham,  2  Bias.  449.  Fed. 

Fed.  Cas.  No.  11,869.  Can.  No.  5,660 ;  Glbbs  v.  Logan,  22  W. 

i**  Sheldon  v.  Rounds,  40  Mich.  425;  Va.  208.    And  see  In  re  Denson,  195  Fed. 

In  re  Vonhee  (D.  C.)  238  Fed.  422,  38  Am.  857,  28  Am.  Bankr.  Rep.  162;  Kinder  v. 

Bankr.   Rep.  799;    Brandt  v.  Mayhew,  Trottt,  130  La.  360.  57  South.  1005;  In 

218  Fed.  422,  134  C.  C.  A.  210,  33  Am.  re    Libby  (D.  C.)  253  Fed.  278?   In  re 

Bankr.  Rep.  845.  Hardy    (D.  C.)  229    Fed.  825,    36  Am. 

*»>In  re  Grimes,  95  Fed.  529;  In  re  Bnnkr.  Rep.  358. 
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ing,  the  rule  has  been  felt  to  be  a  harsh  one,  and  the  apparent  tendency 
is  not  to  extend  but  to  restrict  it.  Thus,  it  is  held  that  the  allegation 
of  facts  relied  on  to  defeat  the  bankrupt's  claim  to  exemptions  must  be 
specific  and  the  evidence  complete  and  convincing;10"  that  a  bankrupt 
cannot  be  charged  with  a  fraudulent  disposition  of  his  property,  where 
he  has  sold  it  for  a  fair  consideration  and  with  an  honest  motive,  though 
it  has  the  effect  of  leaving  nothing  for  creditors, "'  or  merely  because 
he  has  sold  goods  from  his  stock  without  keeping  track  of  all  such 
sales  and  the  proceeds  thereof ; m  that  there  is  no  actual  fraud  in  a 
general  assignment  for  the  benefit  of  creditors,  and  the  bankrupt  may 
claim  his  exemptions  out  of  property  so  assigned  after  it  has  been 
voluntarily  surrendered  to  the  trustee  or  recovered  by  him.111  So, 
where  the  local  law  expressly  forbids  the  claim  of  a  homestead  exemp- 
tion in  any  property  the  conveyance  of  which  by  the  claimant  has  been 
set  aside  on  the  ground  of  fraud  or  want  of  consideration,  it  is  held 
that  where  there  has  been  a  conveyance  by  the  head  of  a  family,  a 
reconveyance  and  claim  of  homestead  in  the  property,  before  the  ren- 
dition of  any  decree  setting  aside  the  conveyance  as  fraudulent,  makes 
the  claim  a  valid  one,  although  a  creditor's  suit  to  set  aside  the  convey- 
ance for  fraud  was  instituted  before  the  reconveyance  and  was  then 
pending.11* 

Nor  does  the  general  rule  above  stated  pass  unchallenged.  On  the 
contrary,  there  is  a  formidable  body  of  authority  to  the  effect  that,  al- 
though the  bankrupt  has  made  a  fraudulent  or  preferential  conveyance 
of  his  property,  and  the  same  is  set  aside  at  the  instance  of  his  trustee, 
the  bankrupt,  if  otherwise  entitled,  is  not  estopped  to  claim  an*  exemp- 
tion in  the  property  so  recovered  by  the  trustee.1"     The  theory,  as 

101  In  re  Tobias,  103  Fed.  68,  4  Am.  868;   In  re  Thompson,  140  Fed.  257,  IS 

Bankr.  Rep.  655.  Am.  Bankr.  Hep.  283;  In  re  Falconer,  110 

no  In  re  Duffy,  118  Fed.  926,  9  Am.  Fed.  Ill,  49  C.  C.  A.  50,  6  Am.  Bankr. 

Bankr.  Rep.  358.  Rep.  557;  In  re  Park,  102  Fed.  602,  4 

in  In  re  McDlta,  189  Fed.  250,  26  Am.  Am.  Bankr.  Rep.  432;  Fellboch  Co.    v. 

Bankr.  Rep.  480.  Russell,  233  Fed.  412,  147  C.  C.  A.  348, 

tti  Bastalnaki  v.  Talbott,  119  Fed.  337,  37  Am.  Bankr.  Rep.  285 ;  In  re  French 

56  C.  C.  A.  241,  9  Am.  Bankr.  Rep.  513;  (D.  G.)  231  Fed.  255,  37  Am.  Bankr.  Rep. 

In  re  Talbott,  116  Fed.  417, 8  Am.  Bankr.  289 ;  In  re  Elkin  (D.  C.)  218  Fed.  971,  34 

Rep.  427.  Am.  Bankr.  Rep.  134;  In  re  Harrell  (D. 

n»  In  re  W.  C.  Allen  4  Co.,  134  Fed.  C.)  222  Fed.  160,  34  Am.  Bankr.  Rep. 

620,  IS  Am.  Bankr.  Rep.  518;  In  re  Tol-  809.     In  re  Noee,  2  Nat.  Bankr.  News, 

lett,  106  Fed.  866,  46  C.  C.  A.  11,  54  L.  789;  Bartholomew  v.  West,  2  Dill.  290, 

R.  A.  222,  5  Am.  Bankr.  Rep.  404 ;  In  re  8  N.  B.  B,  12,  Fed.  Gas.  No.  1,071;  Mc- 

Najour  (D.  C.)  246  Fed.  167.  Farland  v.  Goodman,  6  Bias.  Ill,  11  N. 

ii*  In  re  Cotton  4  Preston,  183  Fed.  B.  R.  134,  Fed.  Cas.  No.  8,789;  In  re 

190,  25  Am.  Bankr.  Rep.  532 ;  In  re  So-  Detert,   11  N.  B.  R.  293.  Fed.   Cas.  No. 

per,  173  Fed.  116,  22  Am.  Bankr.  Rep.  3,829;  Smith  v.  Kehr,  2  Dill.  50,  7  N.  B. 
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Stated  in  one  of  the  cases,  is  that  a  bankrupt  cannot  be  denied  his  ex- 
emptions as  a  punishment  for  fraudulent  conduct  on  his  part,  however 
reprehensible  it  may  be.116  But  where  a  debtor  who  is  insolvent  and 
contemplates  bankruptcy  makes  an  exchange  of  property,  giving  arti- 
cles which  would  not  be  exempt  for  specific  property  which  is  exempt 
under  the  laws  of  the  state,  the  transaction  will  be  held  void,  and  the 
trustee  will  take  title  to  the  property  so  attempted  to  be  alienated.11* 
and  so  also  where  the  debtor,  under  similar  conditions  as  to  insolvency 
and  approaching  bankruptcy,  converts  property  into  cash  and  invests 
it  in  a  homestead.111  So  where  a  partner  takes  notes  belonging  to  the 
firm,  and  with  these  purchases  a  homestead,  immediately  before  the 
bankruptcy  of  the  firm  and  with  knowledge  of  its  insolvent  condition, 
he  will  not  be  entitled  to  retain  the  homestead  as  exempt.111  More- 
over, in  several  of  the  states  (as,  Georgia,  Pennsylvania,  and  Indiana) 
the  exemption  law  provides  that  a  debtor  shall  forfeit  his  right  to  the 
exemption  ordinarily  allowed,  if  he  is  guilty  of  willful  fraud  in  con- 
cealing from  his  creditors  any  part  of  the  property  of  which  he  is  pos- 
sessed at  the  time  he  seeks  the  benefit  of  the  exemption.  Since  the  bank- 
ruptcy law  gives  to  a  bankrupt  exactly  what  is  exempted  by  the  law 
of  the  state  of  his  domicile,  no  more  and  no  less,  it  follows  that,  in 
states  where  this  rule  prevails,  a  bankrupt  who  does  not  make  a  full 
and  fair  disclosure  of  all  the  property  owned  by  him  at  the  time  of 
filing  his  petition  in  bankruptcy  is  not  entitled  to  have  any  exemption 
set  apart  to  him  by  his  trustee  in  bankruptcy.118    And  where  the  amount 


R.  97,  Fed.  Cas.  No.  13,071;  Fisher  v. 
Henderson,  8  N.  B.  R.  175,  Fed.  Oaa.  No. 
4,820;  Penny  v.  Taylor,  10  N.  B.  R.  200, 
Fed.  Cas.  No.  10,857 ;  In  re  Peterson,  1 
Nat.  Bankr,  News,  216;  Hatcher  v.  Crew, 
83  Va.  371,  5  S.  E.  221 ;  Vogler  v.  Mont- 
gomery, 54  Mo.  577.  And  see  In  re  Den- 
son,  195  Fed.  857,  28  Am.  Bankr.  Rep. 
162. 

in  In  re  Denson,  195  Fed.  857,  28  Am. 
Bankr.  Rep.  162. 

no  Iq  re  Parker,  5  Sawy.  58,  18  N.  B. 
R.  43,  Fed.  Oas.  No.  10,724;  Pratt  v. 
Burr,  5  Bias.  36,  Fed  Cas.  No.  11,372. 

"t  In  re  Gerber,  186  Fed.  693,  106  O. 
C.  A.  511,  26  Am.  Bankr.  Rep.  608 ;  In 
re  Majors  (D.  0.)  241  Fed.  538,  39  Am. 
Bankr.  Rep.  642;  Kangas  v.  Robie  (C. 
0.  A.)  264  Fed.  92,  45  Am.  Bankr.  Rep. 
209. 

iia  In  re  Bootbroyd,  14  N.  B.  R.  223, 
Fed.  Cas.  No.  1,652. 

"•In  re  Rice,  164  Fed.  589,  21  Am. 


Bankr.  Ken.  202 ;  lu  re  Dobbs,  172  Fed. 
682,  22  Am.  Bankr.  Rep.  801;  In  re 
Senator,  151  Fed.  505,  18  Am.  Bankr. 
Rep.  361;  In  re  Alex,  141  Fed.  483,  15 
Am.  Bankr.  Rep.  450;  In  re  Cochran,  185 
Fed.  913,  26  Am.  Bankr.  Rep.  459;  In  re 
Leverton,  155  Fed.  925,  19  Am.  Bankr. 
Rep.  426;  In  re  Susaman,  183  Fed.  331, 
24  Am.  Bankr.  Rep.  909;  In  re  Boorson. 
114  Fed.  696,  8  Am.  Bankr.  Rep.  89;  In 
re  Stephens,  114  Fed.  192,  8  Am.  Bankr. 
Rep.  53 ;  In  re  Williamson,  114  Fed.  190, 8 
Am.  Bankr.  Rep.  42;  In  re  West,  116 
Fed.  767,  8  Am.  Bankr.  Rep.  564;  In  re 
Waxelbaum,  101  Fed.  228,  4  Am.  Bankr. 
Rep.  120;  In  re  Woollcott,  140  Fed.  460, 
15  Am.  Bankr.  Rep.  386;  In  re  Simon  & 
Sternberg,  151  Fed.  507,  18  Am.  Bankr. 
Rep.  204;  In  re  Hadden  (D.  C.)  242  Fed. 
284,  40  Am.  Bankr.  Rep.  24;  In  re  Powell 
(D.  C.)  230  Fed.  316,  36  Am.  Bankr.  Rep. 
367 ;  In  re  Collins  (D.  C.)  213  Fed.  543;  In 
re  Anderson  (IX  C.)  224  Fed.  790,  35  Am. 
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of  assets  which  he  has  concealed  cannot  be  ascertained,  the  trustee 
should  not  allow  his  personal  property  exemption  until  all  of  the  per- 
sonal property  has  been  accounted  for.1*'  But  while  courts  of  bank- 
ruptcy proceed  on  equitable  principles,  and  will  not  sustain  a  positive 
fraud  committed  by  the  bankrupt  in  an  endeavor  to  extend  his  exemp- 
tions, any  more  than  it  would  be  sustained  by  a  court  of  equity,1*1  yet 
it  is  only  for  gross  fault  on  the  part  of  the  bankrupt  that  a  claim  for  ex- 
emptions should  be  denied.12*  Further,  it  is  felt  that  such  statutes  as 
those  just  mentioned  are  penal  in  their  character  and  ought  not  to  be 
extended  by  a  loose  construction  or  by  mere  analogy.1**  Under  the  law 
in  Georgia,  for  example,  the  courts  restrict  the  forfeiture  clause  of  the 
statute  to  the  claim  for  a  homestead  exemption,  and  will  not  extend  it 
to  the  three  hundred  dollar  exemption."4  So,  the  good  faith  of  a  debtor 
required  by  this  statute  consists  in  making  a  full  and  fair  disclosure  of 
his  property,  and  a  court  of  bankruptcy  would  not  be  justified  in  deny- 
ing his  exemption  because  of  his  fraud  in  other  respects.1**  For  in- 
stance, the  fact  that  he  squandered  money  in  gambling  and  other  waste- 
ful practices  does  not  establish  such  fraud  as  will  deprive  him  of  his 
exemptions.1**  Nor  can  he  be  denied  the  right  to  his  homestead  exemp- 
tion because  he  once  conveyed  the  land  claimed  to  his  wife  in  a  vain 
attempt  to  evade  a  debt,  where  it  was  reconveyed  prior  to  the  bank- 
ruptcy proceedings  and  was  scheduled  by  him  as  his  property.1*1 

It  has  also  been  held  that  a  bankrupt  who  is  a  fugitive  from  justice, 
and  who  has  failed  to  account  to  his  trustee  for  a  large  amount  of  prop- 
erty in  his  hands,  has  no  right,  after  years  of  acquiescence,  to  claim  an 
exemption  out  of  cash  in  the  hands  of  the  trustee,  the  proceeds  of  prop-  ' 
erty   sold  by  him.1**     And  a  bankrupt  who  has  made  way  with  the 

Baukr.  Rep.  487;  In  re  Lib;  (D.  O.)  218  22  Am.  Bankr.  Rep.  160 ;  In  re  Ziff  (D. 

Fed.  90,  33  Am.  Bankr.  Rep.  312.    If  the  C.)  225  Fed.  323,  35  Am.  Bankr.  Rep.'  83. 

law  of  the  state  contains  no  such  prorl-  «•  Under  the  Florida  law,  a  preferen- 

sion  as  the  one  under  consideration,  tbe  tisl  payment  by  a  bankrupt  of  a  debt  due 

trustee  In  bankruptcy  dhs  no  authority  to  his  wife  will  not  Justify  a  charge  of 

to  make  deductions  from  the  exemptions  an  equal  amount  against  the  bankrupt's 

of  the  bankrupt  on  the  ground  that  he  exemptions,  unless  he  also  conceals  such 

has  concealed  or  has  not  surrendered  payment     Llbby  v.  Beverly  (C.  C.  A.) 

part  of  his  assets.    In  re  Humphreays  263  Fed.  63,  44  Am.  Bankr.  Rep.  60S. 

(O.  C.)  221  Fed.  097,  34  Am.  Bankr.  Rep.  «<  In  re  West,  llfl  Fed.  767,  8  Am. 

665.  Bankr.  Rep.  564. 

i*»  In  re  Ansley  Bros.  (D.  0.)  153  Fed.  »»  In  re  Castleberry,  143  Fed.  1018, 

083,  18  Am.  Bankr.  Rep.  457;  In  re  Aron-  16  Am.  Bankr.  Rep.  159. 

son  (D.  C.)  233  Fed.  1022.  n«  In  re  Berman,  165  Fed.  383,  21  Am. 

i*i  In  re  Gerber,  180  Fed.  693,  108  C.  Bankr.  Rep.  139. 

0.  A.  511,  26  Am.  Bankr.  Rep.  008.  i«  In  re  Thompson,  115  Fed.  924,  8 

«*In  re  Irwin  (D.  C.)  177  Fed.  284,  Am.  Bankr.  Rpp.  283. 

■  «'  In  re  Moyer,  15  Fed.  698. 
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greater  part  of  his  assets  and  gotten  them  out  of  the  jurisdiction,  can- 
not ask  to  have  an  exemption  set  apart  to  him  out  of  such  property  as 
is  in  the  court's  possession."*  It  should  also  be  noted  that  a.  bankrupt 
may  lose  his  exemptions  by  abandoning  his  claim  thereto  or  abandon- 
ing the  premises  occupied  as  a  homestead.180  And  without  denying  the 
claim  of  exemptions  in  toto,  it  is  proper  to  deduct  from  the  sum  al- 
lowed by  the  state  law  any  cash  which  the  bankrupt  has  converted  to 
his  own  use  after  the  filing  of  the  petition  and  before  the  property  is 
taken  into  the  custody  of  the  court.'81 

§  247-  Abandonment  and  Waiver  of  Exemptions. — A  bankrupt 
may  ordinarily  abandon  or  waive  his  right  to  exemptions.  Thus,  where 
an  owner  of  a  business  homestead  assigned  it  for  the  benefit  of  credi- 
tors, and  the  assignee  conducted  the  business,  and  the  owner,  for  near- 
ly two  years  and  until  adjudged  a  bankrupt,  did  not  engage  in  any  busi- 
ness in  which  the  premises  would  have  been  useful  to  him,  it  was  held 
that  he  could  not  then  claim  the  property  as  a  business  homestead."* 
So,  where  a  debtor's  stock  in  trade  was  destroyed  by  fire  shortly  be- 
fore his  bankruptcy,  and  he  wrote  to  his  creditors  promising  to  apply 
the  insurance  money  on  their  claims  as  far  as  it  would  go,  as  soon  as 
he  collected  it,  but  instead  of  so  doing  he  invested  the  money  in  a  piece 
of  property,  it  was  held  that  he  had  created  an  equitable  lien  on  the 
fund,  and  that  he  could  not,  in  his  bankruptcy  proceedings,  claim  the 
property  as  a  homestead.181  But  merely  because  a  bankrupt  lists  in 
his  schedule  of  assets  a  particular  item  of  property  which  is  exempt, 
such  as  an  insurance  policy,  he  does  not  thereby  waive  the  exemption.18* 
But  he  will  be  deemed  to  have  abandoned  or  waived  his  right  to  exemp- 
tions when  he  fails  to  assert  it  and  make  claim  for  what  the  state  law 
allows  him  in  due  and  proper  time,  unless  it  appears  that  the  omission 
resulted  from  mere  oversight,  misunderstanding,  or  inattention,  or  in 
consequence  of  the  trustee's  unjustifiable  demand  for  a  bond  of  indem- 
nity.1" This,  however,  relates  to  claiming  the  exemption  in  the  bank- 
it*  In  re  Taylor,  114  Fed.  607,  7  Am.  617,  L.  R.  A.  1917B,  130,  35  Am.  Bankr. 
Bankr.  Rep.  410.  Rep.  782. 

no  In  re  Mayer,  108  Fed.  50»,  47  O.  is*  King   v.  Miles,  108  Miss.    732,  67 

C.  A.  512,  6  Am.  Bankr.  Rep.  117;  In  re      South.  182. 

Baugbman,  183  Fed.  668.  25  Am.  Bankr.  i"  In  re  Webb  (D.  C.)  219  Fed.  349, 

Rep.  167.    See  In  re  Crocker  (D.  C.)  217      34  Am.  Bankr.  Rep.  204 ;  In  re  Stern  (D. 

Fed.  167,  83  Am.  Bankr..  Rep.  293.  C.)  208  Fed.  488,  30  Am.  Bankr.  Rep. 

"Hn  re  Ansley  Bros.,  153  Fed.  983,      694;  In  re  St  much  (D.  C.>  208  Fed.  842, 

18  Am.  Bankr.  Rep.  457.  31  Am.  Bankr.  Rep.  36;  In  re  Exum  (D. 

i*»  In  re  Martin  (D.  C.)  214  Fed.  1012.      C.)  209  Fed.  716,  31  Am.  Bankr.  Rep. 

i>*ParIln  &  Orendorff  Implement  Co.      691;  Sutman  v.  Hogsett,  70  Pa.  Super. 

v.  Moolden.  228  Fed.  Ill,  142  a  O.  A.      Ct.  180;  In  re  Brown,  100  Fed.  441,  4 
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ruptcy  proceedings.  A  waiver  or  abandonment  of  it  may  also  result 
from  failure  to  comply  with  what  the  state  law  prescribes  as  necessary. 
But  a  bankrupt  is  not  precluded  from  claiming  a  homestead  as  exempt 
because  prior  to  the  adjudication  he  had  failed  to  designate  the  same 
under  the  state  laws,  if  he  perfects  his  claim  thereunder  within  a  rea- 
sonable time  after  claiming  the  homestead."*  And  where  the  law  of 
the  state  provides  that  a  debtor  who  makes  a  deed  of  trust  in  the  nature 
of  an  assignment  for  the  benefit  of  his  creditors,  and  omits  to  claim  in 
the  deed  the  exemption  to  which  he  is  entitled  under  the  state  law, 
loses  his  right  to  such  exemption,  a  debtor  who  has  taken  such  action 
and  is  afterwards  adjudged  a  bankrupt  is  nevertheless  entitled  to  claim 
his  exemptions,  because  the  bankruptcy  proceeding  strikes  down  the 
deed  of  trust,  and  the  court  jof  bankruptcy  deals  with  the  estate  as 
though  no  such  deed  had  been  made.1*7 

Moreover,  by  the  laws  in  force  in  many  of  the  states,  it  is  the  priv- 
ilege of  a  debtor  to  waive  the  benefit  of  the  exemption  law  with  respect 
to  any  particular  debt,  and  usually  by  a  written  agreement  to  that  ef- 
fect. Such  a  waiver  constitutes  a  contract,  and  when  once  given  is  ir- 
revocable. It  will  be  recognized  in  the  bankruptcy  proceedings,  and 
will  affect  particular  property  in  the  hands  of  the  trustee  before  setting 
it  apart  to  the  bankrupt,  or  in  the  hands  of  the  latter  after  allotment. '** 
But  it  is  said  that  the  court  of  bankruptcy  should  not  uphold  a  bank- 
rupt's claim  of  homestead  exemption,  where  that  would  merely  enable 
him  to  prefer  one  of  several  creditors  for  whose  benefit  he  had  waived 
the  exemption.19*  And  although  it  is  the  right  of  the  bankrupt  to  sur- 
render or  waive  the  right  of  exemption  in  favor  of  general  creditors  or 
execution  creditors,  or  in  favor  of  the  trustee  in  bankruptcy  as  the  rep- 
Am.  Bankr.  Rep.  46;  In  re  Osboni,  104  Rep.  230;  Citizens'  Bank  v.  Hargraves, 
Fed.  780;  5  Am.  Bankr.  Hep.  Ill;  Har-  164  Fed.  613,  21  Am.  Bankr.  Rep.  323; 
relson  v.  Webb,  124  La.  1007,  60  South.  Jackson  v.  Edwards,  136  Ga.  888,  72 
833,  134  Am.  St  Rep.  529;  In  re  Eash,  8.  E.  341;  In  re  Harber,  2  Nat.  Bankr. 
157  Fed.  696,  10  Am.  Bankr.  Rep.  738;  News,  440.  But  see  In  re  Garner,  IIS 
In  re  Maxson,  170  Fed.  356,  22  Am.  Fed.  200,  8  Am.  Bankr.  Rep.  263.  Under  a 
Bankr.  Rep.  424.  And  see  Meyer  v.  Per-  statute  which,  in  case  of  a  sale  In  bulk 
kins  (Cal.  App.)  130  Pac.  206.  of  a  stock  of  merchandise,  makes  the 

■••Brandt  v.  Mayhew,  218  Fed.  422,      Purchaser   responsible  for  the  appliea- 

134  O.  C.  A.  210,  33  Am.  Bankr.  Rep.  845.      a°D  at  ^  Purchase  Price  on  the  seller's 

«~  «. - debts,  the  seller  by  making  such  sale 

'"  in  re  Gorman  (D.  C0.226  Fed.  361,  muat  ^  deemed  to  teve  aS8ented  to  BUch 
35  Am.  Bankr.  Rep.  638;  In  re  Dautz  (D.  .pp^u^  and  on  W8  adjudication  as 
C.)  272  Fed.  348.  a  Dan][rupt  he  cannot  claim  his  statutory 

it*  In  re  Hoover,  113  Fed.  136,  7  Am.      exemptions  out  of  the  money  due  from 
Bankr.  Rep.  330;    Sharp  v.  Woolsware,      the  purchaser.     In  re  Connor,  146  Fed. 
25  Pa.  Super.  Ct.  251;    First  Nat  Bank      098,  16  Am.  Bankr.  Rep.  784. 
v.  Bartlett,  35  Pa.  Super.  Ct  593;  in  re  '  =  »  In  re  Anderson  ID.  C.)  224  Fed. 

Pfelffer,  155  Fed.  892,  19  Am.  Bankr.      790,  35  Am.  Bankr.  Rep.  487. 
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resentative  of  all  creditors,  he  should  not  be  permitted  to  do  so  as 
against  a  mortgagee  in  good  faith  and  for  value  who,  under  his  mort- 
gage, has  succeeded  to  the  bankrupt's  title  and  interest.14* 

In  regard  to  landed  property  which  constitutes  the  debtor's  home- 
stead, the  waiver  may  be  made  in  the  form  of  a  mortgage  upon  it.  This 
will  of  course  give  a  specific  lien  on  the  property,  which  must  be  re- 
spected and  enforced  in  the  subsequent  bankruptcy  of  the  mortgagor, 
provided  it  is  otherwise  valid ;  and  a  creditor  so  situated  will  be  required 
to  exhaust  the  mortgage  security  before  coming  upon  the  general  es- 
tate of  the  bankrupt.1*1  So  also,  a  discharge  in  bankruptcy  does  not 
release  the  lien  of  a  judgment  obtained  within  four  months  prior  to  the 
adjudication  on  a  note  waiving  the  homestead  exemption  allowed  by 
the  state  laws.1"  But  where  a  creditor's  attempt  to  collect  a  note  con- 
taining a  waiver  of  exemptions  results  irr  giving  him  an  unlawful  pref- 
erence, which  is  frustrated  by  the  proceedings  in  bankruptcy,  the 
waiver  will  fall  with  the  preference.14*  And  a  creditor  holding  a  judg- 
ment-note against  the  bankrupt,  but  who  has  not  reduced  his  note  to 
judgment,  is  not  entitled  to  take  advantage  of  a  waiver  of  exemptions 
provided  in  such  note.1*4  It  should  also  be  observed  that  a  waiver  of 
the  debtor's  statutory  exemption  in  favor  of  a  particular  creditor  does 
not  inure  to  the  benefit  of  the  trustee  in  bankruptcy,  nor  confer  any 
special  rights  upon  the  other  creditors,  nor  operate  in  their  favor  so  as 
to  throw  the  whole  property,  exempt  and  unexempt,  open  to  the  satis- 
faction of  their  claims,  nor  will  it  prevent  the  bankrupt  from  claiming 
any  balance  of  the  exemption  which  may  remain  after  the  discharge  of 
the  particular  debt  as  to  which  the  waiver  of  exemption  was  made.1*8 

§  248.  Same;  Rights  and  Remedies  of  Creditors  Holding  Waivers. 
— The  fact  that  the  obligation  evidencing  the  debt  due  to  a  particular 
creditor  contains  a  waiver  of  the  benefit  of  the  exemption  laws  does  not 
create  any  such  lien  on  specific  property  as  will  be  preserved  by  the 
bankruptcy  act,14*  nor  does  it  make  that  creditor  a  "secured"  creditor, 
within  the  meaning  of  the  law.147     It  merely  gives  him  an  individual 

i4i  In  re  French  (D.  G.)  231  Fed.  255,  139,  13  Am.  Bankr.  Rep.  142;   Hallman 

37  Am.  Bankr.  Rep.  289.  v.  Hallman,  124  Pa.  St.  347,  16  Atl.  871: 

1*1  In  re  Sauthoff.  7  Biss.  167,  14  N.  Hall  v.  Fulghnm.  86  Tenn.  451,  7  S.  W. 

B.  R.  364,  Fed.  Cas.  No.  12,379.  121;    In   re   Polemsin,   5  Btss.   526,  9  N. 

i«i  McKenney  v.  Cheney,  118  Oa.  387,  B.  R.  376,  Fed.  Cas.  No.  11,247;    In  re 

45  8.  E.  433;    Smith  v.  Zachry,  121  Ga.  Becker,  2  Nat  Bankr.  News,  202. 

467,  49  8.  B.  286.  '"  In  re  Moran,  105  Fed.  901,  5  Am. 

it*  in  re  Bollnger,  108  Fed.  374,  6  Am.  Bankr.  Rep.  472;   In  re  Hopkins,  1  Nat 

Bankr.  Rep.  171.  Bankr.    News,   71;    Coffey   v.   Mitchell, 

it4  in  re  Brown,  1  Nat  Bankr.  News,  139  Ga.  430,  77  8.  E.  561. 

230.  i*'  First  Nat.  Bank  v.  HolUnsworth,  78 

i4«  in  re  Nye,  133  Fed.  33,  60  C.  G  A.  Iowa.  575,  43  N.  W.  536,  6  L.  R.  A.  92. 

t" 
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right  of  recourse  against  the  property  which  is  or  will  be  set  apart  to 
the  bankrupt  as  his  exemption.14*  And  even  this  right  must  be  worked 
out  independently  of  the  proceedings  in  bankruptcy.  "Since  the  debtor's 
exempt  property  does  not  vest  in  the  trustee,  the  court  of  bankruptcy 
has  nothing  to  do  with  it  except  to  allot  and  set  it  apart  to  the  bankrupt. 
Before  it  is  so  ascertained  and  set  apart,  it  is  in  the  temporary  posses- 
sion and  control  of  the  trustee  and  therefore  in  the  custody  of  the  law, 
and  a  creditor  having  recourse  against  it  by  virtue  of  a  waiver  will  not 
be  allowed  to  attach  it  or  levy  an  execution  on  i„14B  alhough,  where 
he  holds  a  mortgage  waiving  exemptions  and  coupled  with  a  delegation 
of  authority  to  him  to  select  the  exempt  property,  which  is  permitted 
under  the  law  of  the  particular  state,  the  mortgagee  will  be  entitled  to 
select  and  hold  the  property  which  the  bankrupt  might  otherwise  have 
chosen  as  his  exemption.18*  Also  it  is  held  that  where  the  bankrupt's 
exemption  is  to  be  set  apart  to  him,  not  in  the  form  of  specific  articles 
of  property,  but  as  so  much  out  of  a  fund  in  court  realized  from  the  sale 
of  his  assets,  the  court  of  bankruptcy  has  jurisdiction  to  determine  the 
claims  of  creditors  holding  waivers  and  to  order  their  payment  out  of 
the  sum  which  otherwise  would  have  been  turned  over  to  the  bank- 
rupt.1*1 But  this  is  nearly  as  far  as  its  authority  can  be  made  to  extend. 
When  the  bankrupt  has  no  other  property  except  such  as  is  exempt 
under  the  state  law,  or  when  the  property  which  he  is  entitled  to  hold 
as  exempt  has  been  set  apart  to  him,  or  is  definitely  ascertained  and 
ready  for  relinquishment  to  him,  then  the  court  of  bankruptcy  has  no 
jurisdiction  or  authority  to  retain  the  possession  or  control  of  such 
property  for  the  purpose  of  administering  it  for  the  benefit  of  creditors 
holding  waivers,  or  of  adjudicating  and  enforcing  their  claims  against 
it.1*2     Such  creditors  must  therefore  obtain  their  redress  in  the  state 

"•Seott  v.  Cheatham,  78  Va.  82.  Am.  Bankr.  Hep.  107;  In  re  Bemmerde, 

i«Byrd  v.  Harroltl,  18  N.  B.  R.  433,  206  Fed.  822,  30  Am.   Bankr.  Rep.  701; 

Fed.  Cos.  No.  2,269;  In  re  Sorg,  155  Fed.  In  re  Batten,  170  Fed.  688;  Bell  v.  Daw- 

550.     Bee  In  re  MaeKissle,  171  Fed.  259,  son  Grocery  Co.,  120  Ga.  628,  48  S.  E. 

22  Am.  Bankr.  Hep.  817.  150;    In  re  Black,  104  Fed.  289,  4  Am. 

i*o  In  re  National  Grocer  Co.  (C.  C.  A.)  Bankr.  Rep.  776;    Woodruff  v.  Cheeves, 

181  Fed.  33,  24  Am.  Bankr.  Rep.  360.  105  Fed.  601,  44  C.  C.  A.  631,  5  Am. 

hi  Id  re  MucKiKsic,  171  Fed.  259,  22  Bankr.  Rep.  296;    In  re  Moore.  112  Fed. 

Am.  Bankr.   Rep.  817;    In  re   Highfleld,  289,    7    Am.    Bankr.    Rep.    285;     In    re 

163  Fed.  924,  21  Am.  Bankr.  Rep.  92:  Swords,  112  Fed.  661,  7  Am.  Bankr.  Rep. 

In  re  Renda,  149  Fed.  614, 17  Am.  Bankr.  436;    In   re  Hill,  96   Fed.   185,  2   Am. 

Rep.  521;   In  re  Sloan,  135  Fed.  873,  14  Bankr.  Rep.  798;   In  re  Camp,  01  Fed. 

Am.  Bankr.  Rep.  435.     Compare  In  re  745,  1  Am.  Bankr.  Rep.  165;   In  re  Baas, 

Grimes,  96  Fed.  520,  2  Am.  Bankr.  Rep.  3  Woods,  382,  15  N.  B.  R.  453,  Fed.  Gas. 

730;  In  re  Goldberg  (D.  C.)  204  Fed.  440,  No.  1,091;    In  re  Haas  (D.  C.)  213  Fed. 

42  Am.  Bankr.  Rep.  299.  691,   32  Am.   Bankr.    Bep.  284;    In  re 

i»  Lockwaod  v.  Exchange  Bank,  190  U.  Cheatham  (D.   C.)  210  Fed.  3T0,  31  Am. 

S.  294,  23  Sup.  Ct.  751,  47  L.  Ed.  1061,  10  Bankr.  Rep.  520;  In  re  Anderson  (D.  C.) 
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courts.  To  enable  them  to  do  this,  the  court  of  bankruptcy  may  stay 
the  proceedings  in  bankruptcy  until  the  rights  of  such  creditors  shall 
have  been  determined  in  the  proper  forum,11*  or  withhold  the  bank- 
rupt's discharge  (the  granting  of  which  would  extinguish  the  debt) 
until  the  waiver  creditors  have  opportunity  to  resort  to  such  remedies 
as  may  be  granted  by  the  state  courts,15*  and  the  bankruptcy  court  will 
not  enjoin  such  a  creditor  from  prosecuting  an  attachment  suit  in  a 
state  court  against  property  claimed  by  the  bankrupt  as  exempt,  or  at 
any  rate,  not  longer  than  until  the  property  shall  have  been  set  apart 
as  exempt  by  the  trustee.18" 

As  to  the  nature  of  the  creditor's  remedy  in  the  state  courts  there 
has  been  some  difference  of  opinion,  diverse  rules  being  established  in 
the  two  states  where  these  questions  seem  chiefly  to  have  arisen,  viz., 
Georgia  and  Pennsylvania.  In  the  former  state,  the  Supreme  Court  has 
reached  the  conclusion  that  the  creditor  holding  a  waiver  has  no  remedy 
at  law,  not  being  allowed  to  sue  the  debtor  while  the  proceedings  in 
bankruptcy  are  pending.  But  he  has  a  remedy  in  equity,  by  means  of  a 
bill  praying  a  special  decree  (in  the  nature  of  a  judgment  in  rem) 
against  the  exempt  property,  together  with  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  property  if  it  is  perishable  or  in  danger  of 
being  wasted,  and  also  an  injunction  to  forbid  the  debtor  from  demand- 
ing and  receiving  it  from  the  hands  of  his  trustee  in  bankruptcy.1** 
And  the  creditor  is  not  precluded  from  taking  this  course  by  the  fact 


224  Fed.  700,  35  Am.  Baukr.  Rep.  487; 
Schexnailder  v.  Fontenot,  147  La.  467, 
85  South.  207.  There  have  been  a  num- 
ber of  decisions  of  the  federal  courts 
contrary  to  the  rule  stated  in  tbe  text, 
but  they  are  inconsistent  with  tbe  de- 
cision In  Lockwood  v.  Exchange  Bank, 
eupra.  See  In  re  Slsler,  96  Fed.  402,  2 
Am.  Bankr.  Hep.  780;  In  re  Poleman, 
5  Blss.  526,  9  N.  B.  R.  378,  Fed.  Cas.  No. 
11,247;  In  re  Garden,  93  Fed.  423,  1  Am. 
Bankr.  Rep.  582;  In  re  Graves,  2  Nat 
Bankr.  News,  469;  In  re  Bragg,  2  Nat. 
Bankr.  News,  82;  In  ra  Solomon,  2 
Hughes,  164,  10  VS.  B.  R.  9,  Fed.  Cas.  No. 
13,106;  In  re  Judklns,  2  Hughes,  401, 
Fed.  Cas.  No.  7,580. 


104  Lockwood  v.  Excliange  Bank,  19o 
U.  S.  204,  23  Snp.  Ct.  751,  47  L.  Ed.  1061, 
10  Am.  Bankr.  Rep.  107:  Bell  v.  Dawson 
Grocery  Co.,  120  Ga.  628,  48  S.  E.  150; 
H.  S.  Melnhard  ft  Bro.  v.  Plncns  (C.  C. 


A.)  200  Fed.  736,  29  Am.  Bankr.  Rep. 
619. 

■  "  B.  F.  Roden  Grocery  Co.  v.  Bacon. 
133  Fed.  515,  66  C.  C.  A,  497,  13  Am. 
Bankr.  Rep.  251.    ■ 

'■'«  Fidelity  Produce  Co.  v.  Perdue,  134 
Ga.  778,  68  8.  E.  503;  Arnwlne  t.  Beav- 
er, 134  Ga.  377,  67  S.  E.  937;  Perry  v. 
Britt-Carson  Shoe  Co.,  120  Gn.  560,  59 
8.  E.  216,  121  Am.  St  Rep.  232;  Bell 
v.  Dawson  Grocery  Co.,  120  Ga.  628,  48 
S.  E.  150;  Hudson  v.  Lamar,  Taylor  ft 
Rilev  Drug  Co.,  121  Ga.  835,  49  8.  E. 
735;  Wright  v.  Home,  123  Ga.  86,  51  S. 
E.  30;  Brandt  v.  Hofmayer  Dry  Goods 
Co.,  146  Ga.  649,  92  S.  E.  53.  A  Judg- 
ment on  three  notes,  one  of  which  was 
usurious,  and  all  of  which  waived  home- 
stead exemption,  was  held  enforceable 
against  property  Bet  apart  as  exempt  in 
bankruptcy  for  the  amount  of  the  two 
notes  not  affected  by  usury,  tbe  waiver 
In  the  usurious  note  being  invalid. 
Floyd  »,  Johnson,  142  Ga.  633,  83  S.  B. 
94a 
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that  he  filed  his  claim  in  the  court  of  bankruptcy  and  had  notice  of  the 
setting  apart  of  the  exemption  and  did  not  object  thereto.1"  In  Penn- 
sylvania, on  the  strength  of  the  doctrine  that  the  title  to  exempt  prop- 
erty never  vests  in  the  trustee  in  bankruptcy,  it  is  held  that  a  judgment 
creditor  holding  a  waiver  may  have  the  sheriff  levy  upon  and  sell  the 
exempt  property  at  any  time  before  the  final  discharge  of  the  bank- 
rupt,'*8  but  he  must  first  file  his  claim  in  the  bankruptcy  proceedings."* 
Where  a  debtor  has  waived  his  right  of  exemption  as  to  one  of  his 
creditors,  but  not  as  to  others,  the  equitable  principle  of  marshalling 
assets  will  require  the  creditor  having  a  right  to  resort  to  the  exempt 
property  to  exhaust  his  remedies  against  that  fund  before  coming  upon 
the  general  estate  of  the  debtor  in  competition  with  the  creditors  who 
have  no  such  rights  against  the  exempt  estate.1*0  Where  a  bankrupt 
assigns  a  fund  in  the  hands  of  his  trustee  in  bankruptcy  which  has  been 
set  apart  to  him  under  his  exemption  claim,  and  notice  of  such  assign- 
ment is  given  to  the  trustee  and  also  to  the  attorney  of  a  creditor  of 
the  bankrupt  who  subsequently  issued  an  attachment  against  the  fund 
under  a  judgment  waiving  exemption,  the  assignee  has  priority  in  the 
distribution  of  the  fund  over  the  attaching  creditor,  and  the  attachment 
will  be  dissolved.1*1 

§  249.  Liens  on  and  Claims  Against  Exempt  Property. — Proceed- 
ings in  bankruptcy  do  not  destroy  existing  liens  on  the  bankrupt's 
exempt  property.  On  the  contrary,  such  liens,  attaching  before  the  com- 
mencement of  the  proceedings,  and  whether  created  by  legal  proceed- 
ings or  by  the  act  of  the  debtor,  follow  the  property  into  the  bank- 
ruptcy and  are  not  obliterated  or  extinguished  by  the  setting  apart  to 
him  of  such  property  as  exempt,18*  nor  by  his  discharge  in  bankrupt- 

i"  Jackson  v.  Edwards,  136  Oa.  888,  any   more   than    the   bankrupt   himself 

72  S.  E.  341.        ■  ccnW. 

its  First  Nat.  Bank  of  Sayre  v.  Bart-  »«Claster  v.  Soble,  22  Pa.  Super.  Ct. 

lett,  35  Pa.  Super.  Ct  593;  Greenfield  v.  631. 

Golder,  42  Pa.  Super.  Ct.  462.     But  see  "•  Hallman  v.  Hallman,  124  Pa.  347, 

In  re  Guuzbergcr  (D.  C.)  2(iS  Fed.  673,  16  Atl.  871;  Shelley's  Appeal,  36  Pa.  373; 

45  Am.  Baukr.  Rep.  '690,  holding  that  a  In  re  Sauthoff,  7  Blss.  167,  Fed.  Cas.  No. 

creditor  in  whose  favor  the  debtor  hud  12,379. 

before    bankruptcy    waived    exemption,  »»»La  Barre  v.  Doney,  53  Pa.  Super, 

and  who  had  secured  an  execution  Hen  Ct.  435. 

upon  the  property  within  fonr  months  »«  Kener  v.  I*  Grange  Mills,  231 
before  bankruptcy,  cannot  claim  under  U.  8.  215,  34  Sup.  Ct,  83,  58  D.  Ed.  189; 
hia  lien  on  the  exempt  property,  which  In  re  Lightstone  (D.  C.)  253  Fed.  456,  41 
alone  w*s  unaffected  by  the  bankruptcy  Am.  Bankr.  Rep.  619;  In  re  J.  E.  May- 
Proceedings,  the  difference  In  money  be-  nard  &  Co.,  183  Fed.  823,  25  Am.  Bankr. 
tween  the  value  of  the  exempt  property  Rep.  732;  Northern  Shoe  Co.  v.  Cecka, 
claimed  by  the  bankrupt  and  the  $300  22  N.  D.  631,  138  N.  W.  177;  Powers 
allowed  by  the  state  law,  since  he  cannot  Dry  Goods  Co.  v.  Nelson,  10  N.  D.  580, 
follow  the  proceeds  of  exempt  property,  88  N,  W.  703,  58  L.  R.  A.  770:  Dozler  v. 
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cy.1M  This,  of  course,  is  on  the  assumption  that  the  lien  would  have 
been  valid  if  attaching  to  other  property.  For  a  lien  by  attachment, 
garnishment,  etc.,  which  is  avoided  by  the  adjudication  of  the  debtor 
as  a  bankrupt  within  four  months  after  its  creation,  is  none  the  less 
avoided  because  it  concerns  or  attaches  to  exempt  property.1**  Grant- 
ing this  premise,  the  mortgaging  of  exempt  property  to  a  creditor  is  not 
against 'public  policy,  and  a  mortgage  of  such  property,  good  against 
the  debtor  under  the  law  of  the  state,  will  be  good  as  against  his  trus- 
tee in  bankruptcy.180  And  it  is  no  defense  to  an  action  to  foreclose  a 
mortgage  that  the  mortgaged  premises  were  allotted  to  the  mortgagor 
as  a  homestead  by  proceedings  in  the  court  of  bankruptcy.1**  But  if  a 
mortgage  covers  an  aggregate  of  property,  only  a  part  of  which  is 
exempt  from  execution,  and  its  lien  is  avoided  by  the  subsequent  in- 
stitution of  proceedings  in  bankruptcy,  and  the  bankrupt  waives  his 
right  of  exemption,  the  lien  is  divested  as  to  all  the  property,  for  the 
mortgagee  cannot  claim  for  the  debtor  a  benefit  which  he  waives  for 
himself.1*1  And  one  taking  a  mortgage  on  a  parcel  of  land  claimed 
as  a  homestead,  after  a  decree  declaring  that  it  is  not  exempt  as  such, 
may  be  summarily  ordered  to  release  his  security,  and  without  the 
formality  of  a  plenary  proceeding  at  law  or  in  equity.1*8 

The  extent  of  the  jurisdiction  of  the  court  of  bankruptcy  over  ex- 
empt property  on  which  creditors  claim  liens  has  been  involved  in  some 
confusion  and  uncertainty.  But  it  may  be  said,  in  the  first  place,  that 
the  mere  fact  that  homestead  or  other  exempt  property  has  been  mort- 
gaged to  certain  creditors  does  not  make  it  assets  to  be  administered 


McWhorter,  113  Ga.  584.  39  S.  B.  106;  N.  C.  310,  90  8.  B.  314;    F.  Mayer  Boot 

Currier  v.  King,  81  Tt  285.  69  Atl.  873;  &  Shoe  Co.  v.  Ferguson,  19  N.  D.  486, 

Gregory  Co.  v.  Cale,  11C  Minn.  508,  133  126  N.  W.  110.     Compare  Groves  t.  Os- 

N.  W.  75,  37  L.  R.  A.  <N.  S.)  150;  New-  trarn,  40  Or.  173,  79  Pac.  500. 

berry  Shoe  Co.  v.  Collier,  111  Va.  28S,  «•  Chicago,  B.  &  Q.  B.  Co.  v.  Hall,  229 

OS  S.  E.  974;    Thole  v.  Watson,  6  Mo.  U.  S.  511,  33  Sup.  Ct  S85,  57  L.  Ed.  1306, 

Ami.  .r!)2;   Dixon  v.  Lawson,  05  Ga.  661;  30  Am.  Bankr.  Rep.  619;   Southern  Pa- 

Ililey  v.  Bridges,  60  Ga.  375;    Bush  v.  cine  Co.  v.  I.  X.  L.  Furniture  &  Carpet 

Lester.  55  Ga.  579,  15  N.  B.  H.  36;  Rob-  Installment   House.   44    Utah,  472,  140 

iuson  v.   Wilson,  15  Kan.  595,  22  Am.  Pac.  005.    Compare  Bank  of  Mention  v. 

Rep.  272,  14  N.  B.  R.  505.     In  granting  Hell,  185  Mo.  App.  510,  172  S.  W.  484. 

an  exemption  to  a  bankrupt,  the  court  "» In  re  National  Grocer  Co.  (C.  C.  A.) 

will  order   that  It  shall  not  affect  or  181  Fed.  33,  24  Am.  Bankr.  Rep.  360;  In 

prejudice  the  wife's  rights  to  alimony  re  Bitner,  255  Fed.  4S,  166  C.  C.  A.  376, 

chargeahle  upon  real  estate  claimed  as  42  Am.  Bankr.  Rep.  175. 

a  homestead.     In  re  Garrett,  2  Hughes.  «»  Brady  v.  Brady,  71  Ga.  71;  Brown 

235,  11  N.  B.  B.  493.  Fed.  Cas.  No.  5.252.  v.  Hoover,  77  N.  C.  40.                M 

ids  Long  v.  Bullard,  117  U.  S.  617,  0  i«>  In  re  Schuller,  108  Fed.  BR,  6  Am. 

Sup.  Ct.  917,  29  L.  Ed.  1004;  In  re  Weav-  Bankr.  Rep.  278.  And  see  In  re  Tune. 

er  (D.  C.)  144  Fed.  229,  16  Am.  Bankr.  115  Fed.  900,  8  Are.  Bankr.  Rep.  285. 

Rep.  265;   Fowler  v.  Wood,  20  S.  C.  169,  >•*  In  re  Bootnroyd,  15  N.  B.  R.  368, 

1  S.  E.  597:    Walters  v.  Hedgpeth,  172  Fed.  Cas.  No.  1,653. 
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in  bankruptcy."*  And  a  court  of  bankruptcy  has  no  authority  to  allot 
the  bankrupt's  exemption  in  specie,  or  order  the  payment  of  the  amount  of 
his  exemption  in  money,  to  a  mortgagee  or  to  any  one  but  the  bankrupt 
himself."0  Yet  as  the  court  has  jurisdiction  to  "determine  the  claims 
of  bankrupts  to  their  exemptions,"  it  has  power  to  decide  questions 
incidental  thereto  and  hence  may,  in  a  proper  case,  adjudicate  the  ques- 
tion whether  or  not  a  legal  or  equitable  lien  claimed  by  a  creditor  upon 
exempt  property  is  valid.1"1  And,  to  do  justice  to  all  concerned,  where 
it  is  necessary  to  send  the  creditor  to  the  state  court  for  relief,  the 
court  of  bankruptcy  may  so  far  aid  him  as  to  withhold  the  granting 
of  a  discharge  to  the  bankrupt  until  the  creditor  shall  have  been  af- 
forded a  reasonable  opportunity  to  test  his  rights, m  or  direct  the 
trustee  in  bankruptcy  to  hold  the  fund  out  of  which  the  exemption  is 
claimed  until  proceedings  to  determine  the  right  thereto  can  be  institut- 
ed in  a  court  of  competent  jurisdiction."*  But  the  court  has  no  au- 
thority to  hold  in  custody  the  exempt  property  of  a  bankrupt  to  await 
the  determination  of  an  action  in  tort  against  him  in  a  state  court, 
since  his  discharge  would  not  be  a  bar  to  a  recovery  therein.114  Neither 
will  it  entertain  the  bankrupt's  petition  for  an  injunction  to  restrain  a 
creditor  from  selling  the  exempt  property  on  an  execution  issued  be- 
fore the  bankruptcy,  the  remedy,  if  any,  being  in  the  state  court."* 
Where  a  homestead  exemption  is  claimed  out  of  property  of  larger 
value  than  the  limit  of  the  exemption  as  fixed  by  the  state  law,  or  where 
the  lien  of  a  creditor  covers  both  exempt  and  non-exempt  property,  the 
circumstances  of  the  case  may  make  it  proper  for  the  bankruptcy  court 
to  partition  the  property,  incidentally  adjudging  the  creditor's  lien  to 
attach  to  the  specific  parcel  set  apart  as  exempt,  or  to  order  its  sale 
as  a  whole  and  satisfy  the  lien-creditor  out  of  the  proceeds."8  Or,  if 
the  homestead  has  been  sold  under  foreclosure  of  a  mortgage  upon 
it,  and  it  is  thought  that  the  property  is  more  valuable  than  the  amount 

'»«  la  re  Bailey,  1T6  Fed.  900,  24  Am.  '"  In  re  Castleherry,  143  Fed.  1018,  16 

Bankr,  Rep.  201;  In  re  Slnnett,  4  Sawy.  Am.  Bankr.  Rep.  159. 
250,  Fed.  Cas.  No.  12,907.  «*  In  re  Ilartaell  &  Son.  140  Fed.  30, 

it.  In  re  Blanehard  &  Howard,  161  15  Am"  Bankr"  R*P  177" 
Fed.  797.  20  Am.  Bankr.  Rep.  422;    In  "**•  re  Hunt-  °  N    B-  R-  493-  Fed- 

re  Paramore  Ic  Ricks,  156  Fed.  211,  19  Ca8'  No-  W*3'    In  re  Polll|S  ».  C.)  236 

Am.  Bankr.  Rep.  130.  Fed-  600-  w  Am-  Bankr-  ltel>-  2- 

"•  In  re  Gordon,  115  Fed.  440,  8  Am. 

iii  In  re  Lucius.  124  Fed.  455,  10  Am.  Bftnkr  Bep  255.  Jn  n  ThomftBi  m  Fed. 

Bankr.  Bep.  653;  Smalley  v.  Laugenour,  828>  3  Am   B(mkr  Rep  M;   fa  re  BettSi 

30  Wash.  307.  70  Par.  7S0.    Compare  In  4  DW  93.  15  N   B_  R    53C>  Fed.  Cas.  No 

re  Little,  110  Fed.  621,  6  Am.  Bankr.  lfin.   B]ood  T_  Munn   m  Cal  ^  100 

ReP-  e81-  Pac.  694;    In  re  Stout,  109  F*d.  794,  « 

»« In  re  Brumbaugh,  12S  Fed.  971,  12  Am.  Bankr.  Rep.  305.    But  compare  In- 

Am,  Bankr.  Rep.  204.    See  la  re  Tune,  Kram  t.  Wllaon,  125  Fed.  913,  60  C.  C. 

116  Fed.  906,  8  Am.  Bankr.  Rep.  285.  A.  618,  11  Am.  Bankr.  Rep.  192. 
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allowed  by  the  state  law  as  exempt,  the  court  may  authorize  the  trus- 
tee in  bankruptcy  to  redeem  from  the  foreclosure,  and  in  that  case  the 
bankrupt  will  have  the  same  right  to  redeem  from  the  trustee  that  he 
would  have  had  to  redeem  from  the  foreclosure  purchaser.1"  A  mort- 
gage covering  both  exempt  and  non-exempt  property,  and  which  con- 
stitutes an  unlawful  preference,  is  voidable  by  the  mortgagor's  trustee  in 
bankruptcy  only  as  to  the  non-exempt  property.1™  But  the  law  will 
not  sanction  any  dishonest  attempt  on  the  part  of  the  debtor  to  reduce 
the  indebtedness  on  his  homestead  at  the  expense  of  his  general  credi- 
tors. Hence,  where  it  appeared  that  the  debtor,  shortly  before  filing 
his  voluntary  petition  in  bankruptcy,  and  in  contemplation  thereof,  had 
sold  property  which  was  not  exempt  from  execution  and  applied  the 
proceeds  in  part  payment  of  a  debt  secured  by  a  mortgage  on  property 
claimed  to  be  exempt  as  a  homestead,  it  was  held  that  the  transaction 
was  in  fraud  of  the  bankruptcy  law,  and  that  the  trustee  in  bankruptcy, 
for  the  benefit  of  the  creditors,  should  be  subrogated  to  the  rights  of 
the  mortgagee  to  the  extent  of  the  money  so  paid.11*  But  generally, 
when  the  trustee  has  set  apart  property  to  the  bankrupt  as  exempt, 
and  his  action  has  been  approved,  and  the  bankrupt  has  taken  posses- 
sion, such  property  passes  out  of  the  jurisdiction  of  the  court  of  bank- 
ruptcy, and  that  court  cannot  thereafter  entertain  proceedings  either  to 
defend  the  property  against  adverse  claims-or  liens  or  to  subject  it  to 
liens  or  adjudicate  the  rights  of  claimants  thereto.1** 

But  the  state  courts  have  jurisdiction  to  enforce  any  specific  lien 
upon  exempt  property  of  a  bankrupt,™1  and  proceedings  for  the  fore- 
closure of  a  mortgage  on  property  which  the  bankrupt  claims  as  a  home- 
stead should  be  brought  against  the  bankrupt  himself,  and  not  against 
his  trustee.18*  On  the  other  hand,  the  action  of  a  federal  court  in  bank- 
ruptcy in  setting  apart  to  a  bankrupt  the  exemption  which  the  state 
law-allows  him  has  exactly  the  same  effect  as  if  it  had  been  granted 
and  allowed  by  the  proper  state  court  in  a  proceeding  before  it,  and  the 
property  is  not  any  more  subject  to  levy  and  sale  on  the  part  of  subse- 
quent creditors' in  the  one  case  than  in  the  other.188 

"i  Swenson  v.  Ilalberg,  1  McCrary,  96,  Baukr.  Hep.  681;   In  re  Grimes,  36  Fed. 

1  Fed.  444.  529,  2  Am.  Bankr.  Rep.  730 :  In  re  Hatcb, 

"8  in  re  Bailey,  176  Fed.  990,  24  Am.  102  Fed.  289;    Bogart  v.  Cowboy  State 

Bankr.  Rep.  201;  Morris  v.  Covey  (Ark.)  Bank  &  Trust  Co.  (Tex.  Civ.  App.)  182 

148  S.  W.  2G7.  S.  W.  078.    But  see  In  re  Hnssler,  204 

»•  In  re  Boston,  98  Fed.  587,  3  Am.  Fed.  139.  29  Am.  Bankr.  Rep.  502. 

Bankr.  Rep.  888.     But  compare  In  re  IS*  Robinson  v.  Wilson,  15  Kan.  595, 

Henkel,  2  Sawy.  305,  Fed.  Cas.  No.  6,362.  22  Am.  Rep.  272. 

And  see  In  re  Jackson,  116  Fed.  46,  8  Am.  "i  Dendel  v.  Sutton.  20  Fed.  787. 

Bankr.  Rep.  504.  i»«  Smith  v.  Zacbry,  115  Ga.  722,  42  S. 

"oin  re  Little,  110  Fed.  621,  6  Am.  E.  102;    Evans  v.  Rounsavllle,  115  Ga. 
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§  250.  Same;  Claims  for  Unpaid  Purchase  Money. — In  several 
states  it  is  provided  by  law  that  the  grant  of  an  exemption  of  property 
to  a  debtor  shall  not  prevail  as  against  a  claim  for  the  unpaid  purchase 
money  of  the  property  in  question.  Where  this  is  the  case,  the  debtor's 
rights  are  not  enlarged  by  his  adjudication  in  bankruptcy.  The  fed- 
eral statute  was  not  intended  to  override  a  provision  of  this  character. 
On  the  contrary,  it  adopts  the  state  exemption  law  as  a  whole,  and 
therefore,  in  such  states,  a  bankrupt  cannot  claim  to  have  property  set 
apart  to  him  as  exempt  when  he  has  not  paid  for  it.1**  But  as  the  ex- 
emption law  is  a  remedial  and  beneficial  statute,  any  exception  to  it 
should  be  construed  with  some  strictness.  Hence  it  is  held  that  an  in- 
debtedness for  borrowed  money  which  was  used  in  the  purchase  of 
the  property  claimed  as  exempt  is  not  an  "obligation  contracted  for  its 
purchase,"  within  the  meaning  of  the  state  law,1*8  and  that  a  bankrupt 
is  entitled  to  goods  exempted  by  the  state  statute,  although  they  were 
paid  for  out  of  the  proceeds  of  goods  which  were  not  paid  for.18'  More- 
over the  particular  creditor,  to  be  entitled  to  object  to  the  bankrupt's 
claim,  must  have  taken  the  steps  required  by  the  state  law,  such  as 
reducing  his  claim  to  a  judgment.1"  And  the  unpaid  creditor  is  the 
only  proper  person  to  raise  the  objection,  not  the  trustee  in  bankrupt- 
cy.1**    An  allowance  of  exemptions  in  bankruptcy  out  of  a  stock  of 


684,  42  S.  B.  100;  Collier  v.  Simpson,  74 
Ca.  697 ;  Murpbey  v.  Smith,  16  Ga.  App. 
472,  85  S.  E.  791. 

'f  *  Mullinix  v.  Simon.  196 Fed. 775, 118 
0.  O.  A.  399,  28  Am.  Bankr.  Rep.  1;  Can- 
non v.  Dexter  Broom  &  Mattress  Co., 
120  Fed.  657,  57  C.  C.  A.  119, 9  Am.  Bnnkr. 
Rep.  724;  McGahan  v.  Anderson,  113 
Fed.  115,  51  C.  C.  A.  92.  7  Am.  Bankr. 
Hep.  Wl ;  In  re  Wells,  105  Fed.  762,  5 
Am.  Bankr.  Rep.  308;  In  re  Perdue,  2 
N*.  B.  R.  183,  Fed.  Cas.  No.  10,975;  In  re 
Whitehead,  2  N.  B.  R.  599,  Fed.  Cas.  No. 
17,562 :  In  re  Brown,  3  N.  B.  B.  250.  Fed. 
Cas.  No.  1.980;  Camp  v.  Young,  119  Ga. 
981,  47  S.  B.  560;  In  re  Peacock,  203 
Fed.  191,  30  Am.  Bankr.  Rep.  179.  See 
In  re  Hammonds,  198  Fed.  574,  28  Am. 
Bankr.  Rep. '811;  In  re  Phillips  (D.  C.) 
209  Fed.  490,  31  Am.  Bnnkr.  Rep.  507: 
In  re  Nunemaker  (D.  C.i  208  Fed.  491, 
30  Am.  Bankr.  Rep.  697 ;  Sberldan  State 
Bank  v.  Rowell  ID.  C.)  212  Fed.  529; 
Pace  v.  Berry,  176  Ky.  61,  195  S.  W.  131. 

'"  In  re  Bafles.  176  Fed.  460,  23  Am. 
Bankr.  Rep.  789. 

i««  In  re  Tobias,  103  Fed.  68.  4  Am. 
Bankr.  Rep.  555;    Peyton  v.  Fanners' 


Nat.  Bank  of  Hlllsboro  (O.  C.  A.)  261 
Fed.  326,  44  Am.  Bankr.  Rep.  295. 

'"  In  re  Butler,  120  Fed.  100.  0  Am. 
Bankr.  Rep.  539.  Aa  regards  superiority 
to  a  claim  of  homestead  exemption,  an 
alternative  Judgment  for  the  money  val- 
ue of  property,  In  an  action  of  tort  such 
as  trover,  Is  not  a  "judgment  for  pur- 
chase money,"  purchase  money  being  the 
original  debt  or  consideration  which  the 
purchaser  agrees  to  pay  for  a  thing  in 
money.  Williams  v.  American  Slicing 
Macb.  Co.,  148  Ga.  770.  08  S.  E.  270. 

««In  re  Boyd,  120  Fed.  999,  10  Am. 
Bankr.  Rep.  337.  But  see  In  re  Camp- 
bell, 124  Fed.  417,  10  Am.  Bankr.  Rep. 
723.  And  compare  In  re  Stftt,  252  Fed.  1, 
164  C.  C.  A.  113,  41  Am.  Bankr.  Rep.  777. 
holding  that  where  the  bankrupt  proved 
that  he  was  a  married  man  living  with 
his  wife  and  not  the  owner  of  a  home- 
stead, when  filing  his  claim  for  exemp- 
tion under  the  laws  of  Ohio,  the  burden 
was  then  on  the  trustee  In  bankruptcy 
to  show  affirmatively  that  personalty  In 
question  had  not  been  paid  for  by  the 
bankrupt,  and  hence  was  subject  to  prior 
claims  for  the  purchase  price. 
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goods  cannot  be  defeated  on  the  theory  that  the  stock  being  made  up 
by  commingling  goods  paid  for  with  goods  not  paid  for,  must  be 
treated  as  a  unit,  and  that  since  it  is  not  all  paid  for  no  part  of  it  can  be 
exempted,  or  that,  since  the  assets  are  less  than  the  liabilities,  presum- 
ably nothing  has  been  paid  for,  but  in  this  case  it  is  for  the  creditor 
to  point  out  the  items  not  paid  for."8  But  the  fact  that  property  claim- 
ed as  exempt  is  in  this  situation, — with  a  demand  for  unpaid  purchase 
money  standing  against  it, — does  not  bring  such  property  within  the 
jurisdiction  of  the  bankruptcy  court,  nor  entitle  the  creditor  to  have  the 
trustee  take  possession  of  it  and  administer  it  for  his  benefit,"*  nor  has 
the  creditor  a  right  to  enforce  his  vendor's  lien  in  the  court  of  bank- 
ruptcy,"* but  the  trustee  will  be  directed  to  surrender  the  property  to 
the  bankrupt  in  order  that  it  may  be  taken  on  attachment  or  other 
process  from  the  state  court,"*  and  the  fact  that  the  goods  in  question 
have  been  set  apart  to  the  bankrupt  as  exempt  is  no  ground  for  quash- 
ing an  attachment  in  an  action  for  their  price."*  In  some  states, 
however,  it  is  held  that  the  remedy  of  a  creditor  in  this  situation  is  in 
equity."4 

§  251.  Jurisdiction  of  Bankruptcy  Court. — The  jurisdiction  of  a 
court  of  bankruptcy  to  "determine  all  claims  of  bankrupts  to  their  ex- 
emptions," and  to  set  apart  to  them  the  property  which  they  are  en- 
titled to  claim  as  exempt,  includes  the  consideration  of  preliminary 
questions  as  to  the  right  of  the  bankrupt  to  claim  the  property  and  as 
to  whether  he  has  taken  the  steps  required  by  the  state  law  to  make  his 


"»In  re  Klppo,  180  Fed.  603.  But 
compare  In  re  Tobias,  103  Fed.  68,  4  Am. 
Bankr.  Rep.  555.  Where  a  bankrupt 
bought  a  stock  of  goods  with  borrowed 
money,  and  also  incurred  debts  for  goods 
purchased  to  renew  the  stock,  he  was 
not  entitled  to  exemptions  as  against 
creditors  for  the  goods  so  purchased  but 
only  as  against  the  clnlmants  for  bor- 
rowed money.  In  re  Stern  (D.  C.)  208 
Fed.  4S8,  30  Am.  Bankr.  Rep.  694. 

i»o  In  re  Seydel,  118  Fed.  207,  9  Am. 
Bankr.  Rep.  255.  See  In  re  Boyd,  120 
Fed.  999, 10  Am.  Bankr.  Bep.  337.  While 
the  bankruptcy  court  will  follow  and 
adopt  the  statutes  of  the  state  as  con- 
strued by  its  highest  courts  in  determin- 
ing the  nature  and  extent  of  a  bankrupt's 
exemptions,  still  the  manner  la  which 
such  exemptions  are  to  be  claimed,  set 
apart,  and  awarded  Is  regulated  by  the 
■  federal  courts  as  a  matter  of  procedure 


In  the  course  of  bankruptcy  administra- 
tion.   In  re  Moore  (D.  C.)  274  Fed.  645. 

«'  In  re  Wells,  105  Fed.  762,  5  Am. 
Bankr.  Rep.  308.  Since  the  title  to  a 
homestead  exempt  under  state  laws  re- 
mains in  the  bankrupt,  and  does  not 
pass  except  for  the  purpose  of  ascertain- 
ing his  homestead  right  therein,  the 
bankruptcy  court  may  not  order  a  sale 
of  it  because  a  vendor  has  a  right  under 
the  state  law  to  subject  the  homestead 
to  the  payment  of  a  purchase-money 
note,  but  the  vendor  must  prosecute  his 
claim  In  the  proper  state  court.  Hughes 
r.  Sebastian  County  Bank,  129  Ark.  21M. 
195  S.  W.  364. 

i"  Id  re  Durham,  104  Fed.  231,  4  Am. 
Bankr.  Rep.  760. 

«*  Northern  Shoe  Co.  v.  Cecka,  22  N. 
D.  631.  135  N.  W.  177. 

is*  Brooks  v.  Britt-Carson  Shoe  Co., 
133  Gn.  191,  65  S.  E.  411. 
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claim  effective,1*8  and  the  action  of  the  trustee  in  setting  apart  property 
to  the  bankrupt  as  exempt  is  not  final,  but  is  subject  to  the  determina- 
tion of  the  court  on  the  application  of  the  bankrupt  or  any  party  in 
interest,1**  such  jurisdiction  being  exercised  originally  by  the  referee, 
but  subject  to  review  by  the  judge  *f  desired  by  the  bankrupt  or  the 
creditors.187  This  jurisdiction  to  determine  claims  to  exemptions  is  ex- 
clusive, and  in  the  performance  of  this  duty  the  court  of  bankruptcy  will 
not  be  interfered  with  by  any  other  court,  nor  can  any  independent  pro- 
ceedings in  a  state  court  for  the  same  purpose  be  lawfully  taken.1**  A 
wrongful  allowance  by  the  bankruptcy  court  of  the  property  claimed  as 
exempt  by  the  bankrupt  cannot  be  remedied  in  the  state  courts.1**  Nor 
can  the  order  of  the  court  of  bankruptcy  in  that  behalf  be  collaterally 
•  questioned.  Where  the  trustee  sells  property  to  which  the  bankrupt 
had  title  at  the  time  of  the  adjudication,  no  state  court  can  entertain 
any  inquiry  as  to  whether  such  property  was  exempt  to  the  bankrupt.*0* 
Furthermore  the  general  opinion  appears  to  be  that  the  action  of  the 
court  of  bankruptcy  has  the  same  effect,  in  removing  specific  property 
from  the  reach  of  ordinary  judicial  process,  that  would  attend  the 
judgment  of  a  state  court  setting  apart  such  property  as  exempt,  under 
the  course  of  procedure  prescribed  by  the  state  statute.'*1 

But  when  once  the  bankrupt's  exempt  property  has  been  designated 
and  set  apart  to  him  by  the  trustee  in  bankruptcy,  with  the  approval  of 
the  court,  it  has  been  administered,  so  far  as  the  proceedings  in  bank- 
ruptcy are  concerned,  and  passes  out  of  the  control  of  the  bankruptcy 
court,  and  thereafter  such  court  has  no  jurisdiction  either  to  defend 
such  property  from  adverse  claims  or  liens  or  to  enforce  Hens  or  claims 
against  it80*    But  it  is  the  duty  of  the  court  to  see  that  the  bankrupt's 

i«  In  re  Higbfleld,  163  Fed.  924,  21  722,  42  8.  E.  102:   Collier  v.  Simpson.  74 

Am.  Bankr.  Hep,  92.  Gn.  697;   Ros*  v.  Worsham.  65  Ga.  824; 

i««In  re  White,  103  Fed.  774,  4  Am.  Brady  v.  Brady,  71  Ga.  71.     Compare 

Bankr.  Rep.  613.  Felker  v.  Crane.  70  Ga.  484;    Adams  v. 

'"Tin  re  Dobbe,  175  Fed.  319,  23  Am.  XHckson,    72    Ga.   846:     7oun£blood    v. 

Bankr.  Rep.  569.  LftCben,  20  S.  C.  370. 

'"  McGahan    v.    Anderson.    113    Fed.  ""Sullivan  v.  Mussey  (C.  O.  A.)  184 

115,  61  C.  C.  A.  92,  7  Am.  Bankr.  Rep.  Fed.  60.  25  Am.  Bankr.  Rep.  781;    In 

641 :    In  re  Gibbs,  103  Fed.  782,  4  Am.  re  Yeager,  182  Fed.  &51,  25  Am.  Bankr. 

Bankr.  Rep.  619 :   Smnlley  v.  Laugenour,  Rep.  51 ;    In  re  MacKlsslc,  171  Fed.  259, 

30  Wash.  307,  70  Pac.  786;    In  re  Over-  22  Am.  Bankr.  Rep.  817;  In  re  Calwell, 

street,  1  Nat  Bankr.  News,  408;    In  re  165  Fed.  S28,  21  Am.  Bankr.  Rep.  614: 

Askew,  3  N.  B.  It.  575.  Fed.  Cas.  No.  585 ;  In  re  Sore.  155  Fed.  550 ;    In  re  Reese, 

Woolfolk  v.  Murray,  44  Ga.  133,  10  N.  115  Fed.  993,  8  Am.  Bankr.  Rep.  411; 

B.  R.  540.  In  re  Grimes,  96  Fed.  529,  2  Am.  Bankr. 

lea  Brengla  v.  Richardson,  78  Va.  408.  Rep.  730;    Jeffries  v.  Bartlett,  20  Fed. 

=o«  Steele  v.  Moody,  53  Ala.  418,  16  N.  496;    In  re  Featberston,  3  Pittsb.  480, 

B.  E.  558.                                .  Fed.  Cas.  No.  4.753;    King  v.  Neill,  26 

">i  Evans  v.  Rounsaville,  115  Ga.  684,  Fed.  721;    Phillips  v.  Bass,  65  Ga.  427; 

42  S.  E.  100;  Smith  v.  Zachry,  115  Ga.  Lathrop  v.  Pate,  136  Ga.  38,  70  8.  E. 
Bi.KjjjKB.f3n  En.)— "7 
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exempt  property  is  secured  to  him.  If,  for  instance,  such  property  is 
under  an  attachment  at  the  time  of  the  adjudication  of  bankruptcy,  the 
lien  of  which  is  dissolved  by  the  adjudication,  the  attaching  creditor 
cannot  hold  the  property  on  the  theory  that,  being  exempt,  it  is  not  sub- 
ject to  be  administered  in  the  bankruptcy  proceedings.  On  the  con- 
trary, the  court  should  require  the  officer  having  possession  under  the 
attachment  to  surrender  the  property  to  the  trustee,  in  order  that  he 
may  set  it  apart  to  the  bankrupt.*'3 

§  252.  Claim  of  Exemptions. — The  bankruptcy  law  provides  that 
the  bankrupt  must  prepare,  verify,  and  file  in  court  "a  claim  for  such  ex- 
emptions as  he  may  be  entitled  to."  m  The  official  form  prescribed  for 
a  debtor's  petition  contains  a  recital  that  he  is  "willing  to  surrender  all 
his  property  for  the  benefit  of  his  creditors  except  such  as  is  exempt  by 
law,"  and  the  accompanying  schedule  is  to  contain  "a  particular  state- 
ment of  the  property  claimed  as  exempted  from  the  operation  of  the 
acts  of  Congress  relating  to  bankruptcy,  giving  each  item  of  property 
and  its  valuation,  and,  if  any  portion  of  it  is  real  estate,  its  location,  de- 
scription, and  present  use."  ™*  It  is  the  duty  of  the  bankrupt,  no  less 
than  his  interest,  to  comply  with  these  directions.     While  his  right  to 


569;  McKenney  v.  Cheney,  US  Ga. 
387,  40  S.  E.  433;  Brooks  v.  Eblen,  106 
S.  W.  308,  32  Ky.  Law  Hep.  543;  Pow- 
ers Dry  Goods  Co.  v.  Nelson,  10  N.  D. 
580,  88  N.  W.  703,  58  L.  R.  A.  770;  New- 
berry Shoe  Co.  v.  Collier,  111  Va.  288,  68 
S.  E.  874;  Wa  tiers  v.  Hedgpeth,  172  N. 
C.  310,  90  a  E.  314;  In  re  Elkin  (D.  a) 
218  Fed.  071,  34  Am.  Bankr.  Rep.  134. 

">  In  re  Stevens,  2  Bias.  373,  5  N.  B. 
R.  298,  Fed.  Cas.  No.  13,392. 

io«  Bankruptcy  Act  1S9S,  |  7,  el.  S. 

2oi  Form  No.  1,  Schedule  B,  5.  And 
see  In  re  Duffy,  118  Fed.  926,  9  Am. 
Bankr.  Rep.  358;  In  re  J.  E.  Maynard 
&  Co.,  183  Fed.  823,  25  Am.  Bankr.  Rep. 
732;  In  re  Irwin,  174  Fed.  642,  98  C. 
C.  A.  396,  23  Am.  Bankr.  Rep.  487; 
In  re  Kelly,  199  Fed.  984,  28  Am.  Bankr. 
Rep.  730;  In  re  Diamond,  158  Fed.  370, 
19  Am.  Bankr.  Rep.  811.  But  It  has 
been  held  that  It  Is  not  necessary  tor 
the  bankrupt  to  specify  the  articles  spe- 
cially claimed  to  be  exempt,  as  the 
official  form  Is  not  Intended  to  be  man- 
datory, but  to  be  altered  to  suit  the 
circumstances  of  the  particular  case. 
Burke  v.  Guarantee  Title  &  Trust  Co., 
134  Fed.  562,  67  C.  C.  A.  486,  14  Am. 


Bankr.  Rep.  31.  But  a  claim  by  a  bank- 
rupt of  an  exemption  out  of  a  stock  of 
goods,  claiming  the  stock  In  bulk,  la  not 
a  sufficient  compliance.  In  re  Wilson, 
108  Fed.  197,  6  Am.  Bankr.  Rep.  287. 
So,  where  a  bankrupt  Is  possessed  of 
property  capable  of  being  divided,  from 
which  he  could  make  bis  selection,  he 
must  do  bo  In  his  schedule,  and  a  claim 
to  tbe  exemption  from  "proceeds  of  per- 
sonal property"  to  the  amount  limited 
is  not  sufficient.  In  re  Donahey,  176 
Fed.  458.  23  Am.  Bankr.  Rep.  796.  So  if 
a  bankrupt  includes  in  his  schedule  all 
his  lands,  claiming,  as  a  homestead  ex- 
emption therein,  "real  estate  to  the  val- 
ue of  $500,"  but  without  designating  any 
particular  portion,  it  Is  a  defect,  but  one 
which  ts  amendable,  and  of  which  ad- 
vantage cannot  be -taken  in  a  subsequent 
collateral  proceeding.  Walker  v.  Car- 
roll, 65  Ala.  61.  As  a  claim  for  exemp- 
tions Is  sufficient  If  made  generally  un- 
der the  exemption  laws  of  tbe  state,  an 
allowance  of  exemptions  properly  made 
will  not  be  set  aside  merely  because 
the  claim  erroneously  designated  the 
statute  meant  to  be  referred  to.  In  re 
Dittmar,  249  Fed.  606.  161  C.  C.  A.  532, 
41  Am.  Bankr.  Rep.  690. 
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exemptions  must  be  deduced  from  the  state  law,  yet  his  claim  must  be 
made  at  the  time  and  in  the  manner  pointed  out  by  the  bankruptcy  law, 
which  is  exclusive  and  controlling  on  these  points.**8  Ordinarily  it  is 
sufficient  if  he  makes  his  claim  to  exemptions  in  his  schedule,  and  an 
extension  of  time  for  filing  the  schedule  will  also  extend  the  time  for 
making  such  claim.*07  But  a  mere  claim  made  by  a  bankrupt  to  his 
trustee,  asserting  a  right  to  a  homestead  exemption,  but  not  incorpo- 
rated in  the  schedule  nor  allowed  by  the  trustee  or  the  court,  will  not 
be  available  against  a  purchaser  of  the  property  at  the  trustee's  sale.*08 
If  the  bankrupt  makes  an  erroneous  claim  to  property  mentioned  in  the 
schedule  as  being  exempt,  it  is  the  duty  of  the  trustee  to  correct  or  dis- 
regard it.**"  It  is  of  course  in  the  power  of  the  bankrupt  to  waive  the 
exemption,  and  he  will  generally  be  taken  to  have  done  so  if  he  omits 
to  set  up  the  claim  in  his  schedule,  either  originally  or  by  seasonable 
amendment,*1*  and  if  he  does  not  assert  his  privilege,  it  cannot  be 
claimed  by  any  one  else.  Thus,  a  mortgagee  of  the  bankrupt  cannot 
set  up  the  latter's  rights  of  exemption  in  the  mortgaged  property,  in 
order  to  validate  his  mortgage  against  the  charge  that  it  constituted  a 
preference  or  a  fraudulent  conveyance.*11  But  the  failure  of  the  bank- 
rupt to  claim  his  exemptions  in  his  original  petition  will  not  be  taken 
as  a  waiver  of  his  right  afterwards  to  claim  the  property  which  is  ex- 
empt, by  an  amendment  properly  filed,  provided,  of  course,  that  the 
amendment  can  be  allowed  without  causing  any  loss  or  injury  to  per- 
sons who  have  acquired  rights  in  the  property  in  question  in  conse- 


nt LIpman  v.  Stein,  131  Fed.  235,  67 
0.  0.  A.  17,  14  Am.  Bankr.  Hep.  30; 
In  re  Andrews  &  Simonos,  163  Fed.  776, 
27  Bankr.  Rep.  116 ;  In  re  I*  Vay,  125 
Fed.  990,  11  Am.  Bankr.  Bep.  114;  In  re 
Kane,  127  Fed.  052,  62  O.  C.  A.  616,  11 
Am.  Bankr.  Bep.  533 ;  In  re  W.  S.  Jen- 
nings &  Co.,  168  Fed.  638,  22  Am.  Bankr. 
Bep.  160;  In  re  Bnrnham,  202  Fed.  762, 
30  Am.  Bankr.  Bep.  270.  But  compare 
In  re  Fisher,  142  Fed.  205,  15  Am. 
Bankr.  Bep.  652;  In  re  Garner,  115  Fed. 
200,  8  Am.  Bankr.  Rep.  263;  Northern 
Alabama  Ry.  Co.  v.  Feidnian,  1  Ala.  App. 
334,  56  South.  16.  In  the  Flaber  Case, 
supra,  it  was  held  that  the  statute  does 
not  show  an  intent  that  the  claim  of  ex- 
emption must  have  been  made  prior  to 
adjudication,  but  such  claim  may  be  al- 
lowed if  perfected  thereafter  within  the 
time  allowed  by  the  state  law.  The  only 
question  to  be  determined  on  a>  bank- 
rupt's application  for  his  exemptions  un- 
der the  state  law  is  whether  he  is  en- 


titled to  the  same  against  general  credi- 
tors. In  re  Brumbaugh,  128  Fed.  971, 12 
Am.  Bankr.  Rep.  204. 

jot  in  re  O'Hara,  162  Fed.  325,  20  Am. 
Bankr.  Rep.  714;  Brandt  v.  Mayhew, 
218  Fed.  422,  134  C.  C.  A.  210,  33  Am. 
Bankr.  Rep.  845 ;  In  re  Brlncat  (D.  0.) 
233  Fed.  811,  37  Am.  Bankr.  Rep.  587.. 

"oo  Steele  v.  Moody,  53  Ala.  418,  16 
N.  B.  R.  558. 

*"»  In  re  Whetmore,  Deady,  585,  Fed. 
Cas.  No.  17,508. 

«°  In  re  Gerher,  186  Fed.  603,  108  C. 
C.  A.  511,  26  Am.  Bankr.  Rep.  603 ;  In 
re  Moran,  105  Fed.  901,  5  Am.  Bankr. 
Rep.  472 ;  In  re  Von  Kerm,  135  Fed.  447, 
14  Am.  Bankr.  Rep.  403;  In  re  Harring- 
ton, 200  Fed.  1010,  20  Am.  Bankr.  Rep. 
660. 

»»  Mitchell  v.  Mitchell,  147  Fed.  280, 
17  Am.  Bankr.  Rep.  382;  Edmondson 
v.  Hyde,  2  Sawy.  205,  7  N.  B.  R,  1,  Fed. 
Cas.  No.  4,285;  In  re  French  (D.  C.)  231 
Fed.  255,  37  Am.  Bankr.  Rep.  289. 
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quence  of  the  bankrupt's  neglect  seasonably  to  assert  his  claims,*1*  and 
provided  the  amendment  is  asked  in  good  faith  and  for  the  purpose  con- 
templated by  the  law.  Thus,  it  will  be  refused  where  it  is  avowedly 
sought  for  the  purpose  of  preferring  certain  creditors  to  whom  the  bank- 
rupt had  given  notes  containing  a  waiver  of  the  exemption  law.*1*  And 
such  action  can  be  taken  only  in  the  court  of  bankruptcy,  which  has,  in 
the  language  of  the  statute,  jurisdiction  to  "determine  all  claims  of 
bankrupts  to  their  exemptions."  If  a  bankrupt,  instead  of  incorporat- 
ing a  claim  for  his  exemptions  in  his  schedule,  goes  into  a  state  court 
and  there  sets  up  a  claim  and  has  the  exemption  allowed,  he  will  not 
be  entitled  to  have  the  exemption  set  off  to  him  by  the  trustee  in  bank- 
ruptcy on  his  filing  a  record  of  the  proceedings  in  the  state  court.1" 
And  for  even  stronger  reasons  it  is  held  that,  if  the  bankrupt  omits  to 
claim  his  exemptions  in  the  proceedings  in  bankruptcy,  as  required  by 
the  law,  but  allows  the  trustee  to  sell  the  property,  he  cannot  afterward.* 
assert  his  right  to  it  as  exempt  in  a  proceeding  to  set  aside  the  sale  or 
in  a  suit  against  the  purchaser.*18  But  here  it  must  be  noted  that  the 
statute  expressly  grants  to  an  involuntary  bankrupt  a  period  of  ten 
days  after  the  adjudication  in  which  to  claim  his  exemptions,  and  if  such 
claim  is  made  before  the  expiration  of  the  ten  days,  it  is  in  time,  and 
the  bankrupt  cannot  be  deprived  of  his  exemptions  by  the  fact  that,  in 


a"  In  re  Fisher,  142  Fed.  205.  15  Am. 
Bankr.  Rep.  652;  In  re  Berman,  140 
Fed.  761,  15  Am.  Bankr.  Rep.  463 :  In  re 
Moras,  105  Fed.  901,  5  Am.  Bankr.  Rep. 
4T2 ;  In  re  Kaufmann,  142  Fed.  898,  16 
Am.  Bankr.  Rep.  118:  In  re  White.  128 
Fed.  513,  11  Am.  Bankr.  Rep.  556; 
Goodman  v.  Curtis,  174  Fed.  644,  98  0. 
C.  A.  398.  23  Am.  Bankr.  Rep.  504;  In 
re  Harrington,  1  Nat.  Bankr.  News.  513; 
In  re  Williams,  2  Nat.  Bankr.  News, 
419;  In  re  RadclilTe  (D.  C.)  243  Fed. 
'  71(1,  39  Am.  Bankr.  Rep.  612 ;  In  re  Her- 
rln  &  West  (D-  C.)  215  Fed.  250;  In  re 
Centers  (D.  C.)-225  Fed.  878.  35  Am. 
Bnnkr.  Rep.  3.  As  to  diligence  In  claim- 
ing a  homestead  exemption,  and  as  to 
perfecting  such  an  exemption  under  the 
state  law,  after  having  claimed  It  in 
bankruptcy,  see  In  re  Burnham.  202  Fed. 
762,  .10  Am.  Bankr.  Rep.  270. 

*i«  Moran  v.  Kin*.  Ill  Fed.  730.  49  a 
C.  A.  578,  7  Am.  Bankr.  Rep.  176 ;  In  re 
Merry,  201  Fed.  369,  29  Am.  Bankr.  Rep. 
829. 

i"  In  re  Nunn,  1  Nat.  Bankr.  News, 
427 ;    Gayle  v.  Randall.  71  Ala.  469. 

Jin  In  re  Oderklrk.  103  Fed.  779.  4  Am. 


Bankr.  Rep.  617;  In  re  Wunder,  133 
Fed.  821,  13  Am.  Bankr.  Rep.  701; 
Steele  v.  Moody,  53  Ala.  418,  16  N.  B. 
it.  558.  But  the  right  of  the  bankrupt 
to  the  property  exempted  by  the  law  of 
the  state  Is  a  fixed  and  determinate 
right,  not  dependent  upon  the  discretion 
of  the  trustee  and  where  It  is  claimed 
and  illegally  refused  before  the  trus- 
tee's sale  of  the  property,  it  may  be  as- 
serted against  the  proceeds  of  the  prop- 
erty while  in  the  hands  of  the  court  for 
distribution.  In  re  Jones,  2  tMIL  3*3,  Fed. 
Cas.  No.  7,445.  And  see  In  re  Roden 
ha gen,  2  Nat.  Bankr.  News,  674.  Where 
the  law  of  the  state  does  not  require  that 
exemptions  be  claimed  by  way  of  aeleo- 
tion  before  the  sale  of  specific  articles 
of  personal  property,  a  bankrupt  who 
had  been  depending  for  an  exemption 
out  of  the  proceeds  of  a  sale  of  the 
homestead,  which  proceeds  however,  did 
not  cover  the  mortgage  debts  upon  It. 
may  claim  his  exemption  out  of  the 
proceeds  of  personalty  after  its  sale. 
In  re  Stltt.  252  Fed.  1,  164  O.  C.  A.  113, 
41  Am.  Bankr.  Rep.  777.  And  see  Smith 
v.  Thompson,  218  Fed.  33B.  129  C.  C.  A. 
637,  32  Am.  Bankr.  Rep.  165. 
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the  meantime,  the  property  has  been  sold  and  converted  into  money  by 
a  receiver  in  bankruptcy  appointed  at  the  time  of  filing  the  petition.2" 
But  while  the  bankrupt  must  claim  his  exemption  as  prescribed  by  the 
statute,  a  severance  of  the  exempted  articles  or  property  is  not  to  be 
made  by  the  debtor  before  adjudication,  but  by  the  trustee  when  ap- 
pointed ;  and  the  valuation  of  exempt  property  is  to  be  made  in  the  first 
instance  by  the  trustee.  The  bankruptcy  act,  while  allowing  to  debtors 
the  exemptions  provided  by  the  state  law,  itself  regulates  the  manner  in 
which  such  exemptions  are  to  be  claimed,  set  apart,  and  awarded.*" 

§  253.  Setting  Apart  Exempt  Property.— It  is  made  the  duty  of 
trustees  in  bankruptcy  to  "set  apart  the  bankrupt's  exemptions  and  re- 
port the  items  and  estimated  value  thereof  to  the  court  as  soon  as  prac- 
ticable after  their  appointment."  M>  This  provision  of  the  statute  is 
mandatory  and  the  duties  which  it  enjoins  upon  the  trustee  cannot  be 
performed  by  any  one  else.*"  And  where  a  claim  has  been  duly  and 
properly  made  for  the  exemption  allowed  by  the  law  of  the  state,  the 
trustee  has  no  right  or  power  to  refuse  to  set  the  property  apart.  If  he 
persists  in  selling  the  property,  the  court  has  jurisdiction  to  award  the 
proceeds  to  the  bankrupt.***  There  are  some  cases,  however,  where 
no  trustee  is  appointed.  Omission  to  appoint  a  trustee  is  authorized  by 
General  Order  No.  15,  when  "the  schedule  of  a  voluntary  bankrupt  dis- 
closes no  assets,  and  no  creditor  appears  at  the  first  meeting."  The 
term  "assets"  means  property  available  for  distribution  to  creditors,  and 
the  conditions  of  the  general  order  are  met  when  the  schedule  shows 
no  property  except  such  as  is  claimed  as  exempt.  When  this  condition 
of  affairs  occurs,  it  is  the  practice  in  some  districts  for  the  referee  to 
make  an  order  setting  off  the  exemptions,  based  on  an  affidavit  of  the 
bankrupt.  While  this  practice  is  informal  and  not  in  accordance  with 
the  regular  course  of  procedure,  it  may  be  sanctioned  by  the  court,  in 
the  exercise  of  its  equity  powers,  where  it  is  satisfied  that  the  bankrupt 
has  no  property  except  such  as  is  exempt,  and  that  therefore  there  is 

:i*  Llpmaa  v.   Stein,  134  Fed.  235,  67  ="»Iii   re  Grimes,  06  Fed.  1529,  2  Am. 

C.  C.  A.  17.  14  Am.  Bankr.  Ilep.  30;   In  Bankr.  Rep.  730.   An  agreement  between 

re    CoddlDKton.    126   Fed.    801,    11    Am.  a   bankrupt  and   his   creditors   that   the 

Bankr.  Rep.  122 ;    In  re  Gumberger  (D.  exemptions  shall  be  valued  and  allotted 

C.)  26S  Fed.  673,  45  Am.  Bankr.  Hep.  090.  by  three  appraisers,  whose  decision  shall 

=it  in  re  Friederlch  (O.  C.  A.)  100  Fed.  be  final  and  not  subject  to  exception, 

284,  3  Am.  Bankr.  Rep.  801;    Burke  v.  to  void,  and  an  order  made  by  the  ref- 

Guarantee  Title  &  Trust  Co.,  134  Fed.  eree,  by  consent  of  parties,  In  tbe  terms 

562,  67  C.  C.  A.  486,  14  Am.  Bankr.  Rep.  of   such    agreement,    will    be   set   aside. 

31.     And  see  Cowan  v.  Burchfleld,  180  Idem. 
Fed.  014,  25  Am.  Bankr.  Rep.  283.  «°  In  re  Finkelstein,  192  Fed.  738,  27 

"s  Bankruptcy  Act  1808,  3  47a,  cl.  11,  Am.  Bankr.  Rep.  228. 
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no  occasion  for  the  appointment  of  a  trustee.881  But  when  a  trustee 
has  been  appointed  and  qualified,  the  referee  has  no  authority  to  set 
apart  the  bankrupt's  exemptions,  nor  to  direct  the  trustee  in  the  mat- 
ter.*** The  trustee  has  no  right  to  demand  from  the  bankrupt,  as  a  con- 
dition upon  his  delivering  to  him  the  property  claimed  as  exempt  and 
appraised  for  that  purpose,  a  bond  of  indemnity,  and  where,  upon  de- 
mand and  refusal  of  such  a  bond,  the  trustee  sells  the  property  in  ques- 
tion, the  bankrupt  may  claim  the  amount  of  his  exemptions  from  the 
proceeds.*** 

If  exemptions  have  recently  been  claimed  and  allowed  to  the  bank- 
rupt in  proceedings  under  the  state  law,  it  is  permissible  for  the  trustee 
to  adopt  and  sanction  the  allotment,  if  no  circumstances  of  fraud  or 
mistake  appear.**4  But  it  is  not  the  duty  of  the  trustee  to  wait  until  ex- 
emptions have  been  allowed  and  set  apart  by  state  officers  according  to 
the  procedure  prescribed  by  the  laws  of  the  state.**'  Since,  however, 
the  bankruptcy  act  merely  gives  the  debtor  what  the  state  statute  al- 
lows him,  he  must  observe  any  directions  of  that  statute,  which  are  im- 
posed as  conditions  upon  the  allowance.  If  the  state  law  withholds  the 
exemption  from  him  until  he  shall  have  complied  with  certain  require- 
ments as  to  the  mode  of  claiming  and  securing  its  allowance,  he  must 
pursue  the  same  course  before  he  can  make  good  his  claim  to  the  ex- 
emptions in  the  bankruptcy  proceeding.**0  And  it  is  said,  generally, 
that  trustees  in  bankruptcy,  in  valuing  and  setting  apart  the  exemptions 
of  bankrupts,  should  conform  as  nearly  as  may  be  to  the  method  pro- 
vided by  the  state  law  for  that  purpose.*"  Thus,  where  the  state  law 
exempts  to  a  debtor  personal  property  to  a  certain  value,  "to  be  se- 

2«In  re  W.  C.  Allen  &  Co.,  134  Fed.  Fed.  Caa.  No.  4,647;  In  re  Jackson,  2  N. 

020,  13  Am.   Bankr.  Rep.  518;    Smalley  B.  R.  508,  Fed.  Cas.  No.  7,127 ;  Baltimore 

v.  Laugenoiir,  30  Wash.  307,  70  I'ac.  786.  Bargain  House  v.  Busby,  143  Oa.  734,  85 

"i  In  re  Peabody,  16  N.  B.  B.  243,  S.  B.  875. 

Fed.  Caa.  No.  10,866.  «'  In  re  McCutohen,  100  Fed.  779,  4 

*"  In  re  Brown,  100  Fed.  441,  4  Am.  Am.  Bankr.  Rep.  81;   In  re  Woodard,  95 

Bankr.  Rep.  46.  Fed.  955,  2  Am.  Bankr.  Rep.  692.    But 

a*'  In  re  Vogler,  2  Hughes,  297,  8  N.  compare  In  re  Lynch,  101  Fed.  579, 4  Am. 

B.  R.  132,  Fed.  Cas.  No.  16,986.    See  In  Bankr.  Rep.  262.    Where  the  state  atat- 

re  Wilson,  101  Fed.  571,  4  Am;  Bankr.  ute  provides  tbat  the  homestead  snail  be 

Rep.  260.  appraised  by  three  persona,  chosen  re- 

3"  In  re  Camp,  91  Fed.  745,  1  Am.  spectlvely  by  the  debtor,  the  creditor, 

Bankr.  Rep.  165.     A  bankrupt  to  whom  and  the  officer  holding  the  writ,  a  trus- 

personalty  claimed  as  exempt  has  been  tee    in    bankruptcy,    when    a  claim    of 

set  apart,  may  thereafter  execute  and  homestead   la    made   by    the   bankrupt, 

file  for  record  a  declaration  of  borne-  should  cause  the  property  to  be  appraia- 

etead,  aa   required    by  state   law,  and  ed  by  three  persons,  one  named  by  him- 

have  the  same  set  apart  as  exempt.    Id  self,  one  by  the  bankrupt,  and  one  by  the 

re  Lehfeldt  (D.  C.)  225  Fed.  681,  35  Am.  creditors,  and  an  appraisement  made  by 

Bankr.  Rep.  716.  three  persona  all  chosen  by  the  trustee, 

=  2s  see  In  re  Parish,  2  N.  B.  it.  168,  the  bankrupt  not  being  represented  in 
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lected  by  him,"  the  debtor,  on  being  adjudged  bankrupt,  has  the  right 
to  select  specific  personal  property,  to  that  value,  from  the  estate  in  the 
hands  of  his  trustee,  even  though  the  property  is  not  divisible  without 
loss  nor  salable  except  as  a  whole.***  On  the  other  hand,  where  the 
state  law  provides  that  the  exempt  property  shall  be  selected  by  the 
debtor,  it  is  not  permissible  to  allow  the  bankrupt  to  select  a  trifling 
amount  of  personal  property  and  receive  the  entire  difference  in  cash 
from  the  trustee.***  A  mistake  made  by  the  trustee  in  valuing  or  set- 
ting off  the  property  may  be  corrected  by  amendment,  or  by  a  re- 
valuation of  the  property,  where  that  is  the  proper  course.**0  When  the 
trustee  has  set  apart  the  property  to  be  allowed  as  exempt  and  made  re-, 
port  of  his  doings,  and  his  action  is  either  approved  by  the  court  or 
passes  without  exceptions  being  taken,  it  is  then  his  further  duty  to  de- 
liver the  possession  to  the  bankrupt.**1  But  he  is  not  authorized  to  dis- 
pense with  the  requirements  of  the  statute  and  simply  pay  the  bank- 
rupt a  sum  of  money  equivalent  to  the  value  of  the  exemptions,  where 
no  proper  steps  have  been  taken  to  select  and  set  apart  the  exempt 
property,  and  especially  where  it  does  not  appear  that  the  money  was 
placed  in  a  designated  depository  and  drawn  out  according  to  the  rules 
in  bankruptcy.*81  It  should  also  be  noted  that  the  bankrupt  is  entitled 
to  receive  the  full  amount  of  his  exemption,  and  it  cannot  be  diminished 
by  deducting  from  it  any  costs  and  expenses  made  in  the  proceedings, 

Bankr.  Rep.  682.  But  when  property 
claimed  by  the  bankrupt  as  exempt  has 
been  sold  by  the  trustee,  the.  exemption 
should  be  set  apart  out  of  the  proceeds  of 
the  sale.  In  re  Park,  102  Fed.  602,  4  Am. 
Bankr.  Hep.  432. 

'so  Brady  v.  Brady,  71  Ga.  71.  Where 
a  trustee  In  bankruptcy,  lnasettlng  off 
to  the  bankrupt  the  property*  claimed  as 
his  homestead,  has  adopted  the  value 
placed  upon  It  by  appraisers  fifteen 
years  before,  when  it  was  allotted  to  the 
bankrupt  as  a  homestead  under  process 
of  a  state  court,  but  it  appears  that  the 
property  has  since  increased  In  value  be- 
yond the  amount  allowed  as  exempt  by 
the  laws  of  the  state,  the  court  of  bank- 
ruptcy will  direct  the  trustee  to  re-value 
the  property  and  set  apart  to  the  bank- 
rupt so  much  thereof  as  shall  not  exceed 
in  value  the  amount  so  allowed.  In  re 
McBryde.  99  Fed.  686,  3  Am.  Bankr.  Rep. 
729. 

i«*In  re  Soper,  173  Fed.  116,  22  Am. 
Bankr.  Rep.  808. 

*»  =  In  re  Hoyt,  119  Fed.  987,  9  Am. 
Bankr.  Rep.  574. 


their  selection,  will  be  set  aside  on  ob- 
jections by  the  latter,  and  a  new  ap- 
praisement ordered.  In  re  McCutchen, 
supra.  But  It  has  been  ruled  that  there 
Is  no  provision  of  the  bankruptcy  law 
authorizing  the  valuation  by  appraisers 
uf  the  property  claimed  by  the  bankrupt 
as  exempt,  and  that,  where  the  appraisers 
value  the  entire  estate  of  the  bankrupt, 
us  provided  by  law,  their  inventory  is 
not  binding  on  the  trustee  as  respects 
the  exempt  property  nor  can  be  adopt  it 
as  his  own.  In  re  Grimes,  96  Fed.  629, 
2  Am.  Bankr.  Rep.  730.  And  see  In  re 
Andrews  &  Simonds,  193  Fed.  T76,  27 
Am.  Bankr.  Rep.  116;  Bank  of  Nez 
Peree  v.  PIndel,  IBS  Fed.  917,  113  C.  C. 
A.  646,  28  Am.  Bankr.  Rep.  69,  holding 
that  the  time  and  manner  of  setting 
apart  the  bankrupt's  exemptions  must  be 
determined  by  and  In  accordance  with 
the  bankruptcy  act.  And  see  In  re  Crum 
{D.  0.)  221  Fed.  729,  34  Am.  Bankr.  Rep. 
586. 

«ein  re  Grimes,  96  Fed.  529,  2  Am. 
Bankr.  Rep.  730. 

**•  In  re  Woodard,  95  Fed.  955,  2  Am. 
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even  the  necessary  cost  of  selling  perishable  property,***  though  it  ap- 
pears that  an  exception  may  be  made  as  to  storage  charges  on  the  spe- 
cific property  pending  its  delivery  to  the  bankrupt.*** 

It  is  ordered  that  "the  trustee  shall  make  report  to  the  court,  within 
twenty  days  after  receiving  the  notice  of  his  appointment,  of  the  articles 
set  off  to  the  bankrupt  by  him,  according  to  the  provisions  of  the  47th 
section  of  the  act,  with  the  estimated  value  of  each  article." IM  The 
time  here  limited,  however,  may  be  extended  by  the  court,  for  good 
cause  shown,  and  leave  given  to  the  trustee  to  make  a  later  or  further 
report***  The  action  of  the  court  on  this  report  is  of  course  subject  to 
review  in  the  ordinary  manner,  but  is  not  open  to  collateral  inquiry.  If 
the  court  of  bankruptcy  wrongfully  allows  and  sets  apart  to  a  bankrupt 
the  property  which  he  claims  as  exempt,  the  remedy  is  not  in  the  state 
courts.**'  It  is  remarkable  that  neither  the  act  nor  the  general  order 
specially  provides  for  the  taking  of  exceptions  to  the  trustee's  deter- 
mination, as  to  exempt  property,  by  the  bankrupt  himself.  But  the 
courts  hold  that  if  he  is  dissatisfied  with  the  allowance  made  by  the 
trustee,  he  may  except  to  the  tetter's  decision  and  have  the  question 
heard  by  the  referee,  and  if  necessary  certified  to  the  court.***  It  is  pro- 
vided that  "any  creditor  may  take  exceptions  to  the  determination  of  the 
trustee  within  twenty  days  after  the  filing  of  the  report."*30  Under  his 
provision  a  creditor  is  not  precluded  from  objecting  to  the  allowance 


«"  In  re  I*  Vay,  125  Fed.  990.  11  Am. 
Bankr.  Rep.  114;  In  re  Hopkins,  103 
Fed.  781,  4  Am.  Bankr.  Rep.  619. 

i**  In  re  Grimes,  90  Fed.  529,  2  Am. 
Baukr.  Rep.  730. 

"»  General  Order  No.  17.  This  order 
requires  a  specification  of  Items  and  a 
separate  appraisal  of  the  property  set 
apart  to  the  bankrupt.  In  re  Manning, 
112  Fed.  9*8,  7  Am.  Bankr.  Rep.  571. 
And  under  the  laws  of  Pennsylvania,  a 
Irustee  In  bankruptcy,  in  setting  aside 
an  exempt  household  goods  and  book  ac- 
counts, must  itemize  them  and  value 
each  Item  separately.  Idem.  Rut  under 
the  corresponding  provision  of  the  act  of 
1S67,  it  was  held  that  the  reference  was 
to  articles  of  personal  property  exempt 
by  the  laws  of  the  state,  and  not  to  real 
estate  held  as  n  homestead,  the  title  to 
which  docs  not  pass  to  the  trustee.  In  re 
Hunt,  5  N.  B.  R.  403,  Fed.  Cas.  No.  C,S83. 

is«  In  re  Shields,  1  N.  IV  R.  003,  Fed. 
Cas.  No.  12,785.  The  setting  apart  of 
exempt  property  to  the  bankrupt,  and  the 


sale  of  real  estate  In  which  a  homestead 
is  claimed,  if  indivisible,  shouid  always 
be  done  promptly,  and  the  referee  should 
see  that  this  is  done.  In  re  Brown  (D. 
C.)  228  Fed.  533,  35  Am.  Baukr.  Rep. 


Itk'bardson's  Adm'r,  78 
Va.  406.  And  see  Brady  v.  Brady,  71 
Ga.  71. 

"8  in  re  Sloan,  135  Fed.  S73,  14  Am. 
Bankr.  Rep.  435:  Richardson  v.  Trubey, 
250  HI.  577.  95  N.  K.  071:  In  re  Pryor,  4 
Bias.  282,  Fed.  Cas.  No.  11,457;  In  re 
Thiell,  4  Biss.  241.  Fed.  Cas.  No.  13.8S2  : 
In  re  Smith,  03  Fed.  701,  2  Am.  Bankr. 
Rep.  100. 

=»»  General  Order  No.  17.  See  Mc- 
Gaban  v.  Anderson,  113  Fed.  115,  51  C. 
C.  A.  02,  7  Am.  Baukr.  Rep.  641 ;  E.  B. 
Taylor  Co.  v.  Williams  (Ga.)  77  S.  E.  3S6. 
The  homestead  exemption  claimed  by  a 
bankrupt  cannot  be  transferred  until 
approved  by  the  referee  or  until  20  days 
have  passed  without  objections  by  cred- 
itors lieing  filed.  In  re  Anilersou  (D.  C.) 
224  Fed.   700.  35  Am.   Bankr.  Rep.  4S7. 
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of  exemptions  because  he  is  not  armed  with  any  process,*4*  nor  does  it 
exclude  the  trustee,  who  may  except  on  behalf  of  all  the  creditors  to  the 
bankrupt's  claim  or  the  decision  of  the  referee  thereon.141  As  to  the 
limitation  of  time,  it  is  held  that  the  word  "may"  in  this  connection  is 
not  imperative,  in  the  sense  that  exceptions  must  be  taken  within  twen- 
ty days  or  not  at  all,  but  that  a  certain  measure  of  discretion  is  left  to 
the  courts  of  bankruptcy,  so  that,  in  cases  of  fraud  or  mistake  or  for 
other  good  cause,  they  may  consider  the  objections  of  creditors  even 
after  the  time  limited,*41  though  a  creditor  seeking  this  privilege  must 
excuse  his  delay  and  clear  himself  of  the  imputation  of  laches.*48  As  to 
the  form  of  the  exceptions,  such  a  paper  is  not  strictly  speaking  a  plead- 
ing, and  if  the  want  of  verification  is  a  defect,  at  any  rate  it  is  not  juris- 
dictional.**4 

It  has  been  held  by  some  of  the  courts  that,  where  the  bankrupt 
makes  out  a  prima  facie  case  in  support  of  his  claim  to  exemptions,  the 
objecting  creditors  must  sustain  the  burden  of  proving  that  he  is  not 
entitled  to  what  he  demands.84*  But  there  are  also  rulings  that  the  bur- 
den is  on  the  bankrupt  to  prove  his  right  to  the  exemptions  claimed, 
and  by  conclusive  evidence.*4*  However  this  may  be,  the  issues  on  a 
hearing  of  this  kind  will  be  strictly  confined.  For  instance,  the  court 
will  not  enter  upon  an  inquiry  as  to  whether  or  not  the  bankrupt  had 
made  a  fraudulent  conveyance  of  property  such  as  would  bar  his  right 
to  a  discharge.*4'  And  the  rulings  of  the  referee  on  questions  of  fact 
in  allowing  exemptions  will  not  be  reversed  unless  clearly  erroneous.*4* 


no  In  re  Campbell,  124  Fed.  417,  10 
Am.  Bankr.  Rep.  723: 

=«In  re  Rice,  164  Fed.  5R0.  21  Am. 
Rankr.  Rep.  202;  In  re  Bonvillaiu  (D. 
C.)  232  Fed.  370,  36  Am.  Bankr.  Rep. 
761. 

=«  In  re  Perdue,  2  N.  B.  H.  183,  Fed. 
Cas.  No.  10,975.  But  compnre  In  re 
Cotton  &  Preston,  183  Fed.  190,  25  Am. 
Bankr.  Rep.  532.  And  Bee  In  re  Galney, 
2  N.  B.  R.  525,  Fed.  Cas.  No.  5,181. 
Where  the  trustee  has  not  flled  his  re- 
port within  the  time  limited  for  that 
purpose,  creditors  nre  not  hound  to  ex- 
cept to  the  same  within  twenty  days 
after  its  filing.  In  re  Peabody,  16  N.  B. 
R.  24-1.  Fed.  Cas.  No.  10,866.  A  mere 
report  by  the  trustee  that  the  bankrupt 
has  made  a  claim  for  certain  exemptions 
does  not  constitute  a  ''setting  off"  of 
exemptions  to  the  bankrupt,  such  that 
creditors  must  die  their  exceptions  to  It 
within  the  limited  time.  Objection  by  a 
creditor  to  the  allownnee  of  the  exemp- 


tion claimed,  interposed  at  the  first  meet- 
ing of  creditors,  would  be  sufficient  to 
preserve  his  right  to  make  such  objec- 
tion at  a  subsequent  stage  of  the  pro- 
ceedings. Id  re  Harber,  2  Nat.  Bankr. 
News,  449.  And  see  In  re  Krecum,  229 
Fed.  711,  144  C.  O.  A.  121,  86  Am.  Bankr. 
Rep.  172;  In  re  Lib  by  (D.  C.)  253  Fed. 
278. 

»«  In  re  Reese,  115  Fed.  993,  8  Am. 
Bankr.  Rep.  411. 

'"In  re  Campbell,  124  Fed.  417,  10 
Am.  Bankr.  Rep.  723. 

*«In  re  Rlppa,  180  Fed.  603:  In  re 
Grimes,  94  Fed.  800,  2  Am.  Bankr.  Hep. 
160.  In  re  Auge  0>.  C.)  238  Fed.  621,  39 
Am.  Bankr.  Rep.  39. 

«« In  re  Rainwater,  191  Fed.  738,  25 
Am.  Bankr.  Rep.  419;  In  re  Campbell, 
124  Fed.  417,  10  Am.  Bankr.  Rep.  723. 

"t  In  re  W.  C.  Allen  &  Co.,  134  Fed. 
620,  13  Am.  Bankr.  Rep.  518. 

H4B  in  re  Rutland  Grocery  Co.,  189 
Fed.  765,  26  Am.  Bankr.  Rep.  942. 
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The  decision  of  the  court  of  bankruptcy  will  be  accepted  as  conclusive 
by  the  state  courts.*" 

§  254.  Sale  of  Property  and  Allowance  of  Exemptions  Out  of  Pro- 
ceeds.— Where  the  law  of  the  state  exempts  to  the  debtor  personal 
property  to  a  certain  value,  "to  be  selected  by  him,"  the  debtor,  on  being 
adjudged  bankrupt  has  the  right  to  select  specific  personal  property  to 
that  value  from  the  estate  in  the  hands  of  his  trustee,  and  although  his 
personal  estate  consists  of  a  stock  of  goods  not  divisible  without  loss, 
nor  salable  except  as  a  whole,  yet  the  court  cannot  order  the  trustee  to 
sell  the  whole  stock  and  pay  the  bankrupt  the  value  of  his  exemptions 
out  of  the  proceeds. tM  And  if  the  trustee  takes  the  goods  selected 
by  the  bankrupt  and  mixes  them  with  others  and  sells  the  whole  in- 
discriminately, the  bankrupt  will  not  be  entitled  to  claim  out  of  the 
proceeds  the  maximum  value  allowed  by  the  exemption  law,  but  only 
the  price  brought  by  the  specific  goods  which  he  had  selected.**1  It  has 
been  held,  however,  that  if  the  bankrupt,  after  making  the  selection, 
allows  the  selected  articles  to  be  sold  with  the  rest,  by  an  agreement  to 
that  effect  with  his  trustee,  that  course  being  for  the  benefit  of  the  es- 
tate, in  that  it  makes  the  stock  as  a  whole  more  salable  the  trustee  should 
allow  to  the  bankrupt,  as  his  exemption,  out  of  the  proceeds  of  the  sale, 
a  sum  of  money  equal  to  the  value  of  the  goods  originally  selected.1™ 
But  under  the  laws  of  Pennsylvania,  the  trustee  cannot  set  apart  as 
exempt  cash  out  of  the  proceeds  of  a  future  sale  of  the  bankrupt's  per- 
sonal property.*6*     If,  before  the  appointment  of  a  trustee,  the  property 


"«•  Morton  v.  Jones,  136  Ky.  797,  125 
8.  W.  247;  MeKlnley  v.  Morgan,  36 
Wash.  561,  79  Pac.  45.  And  see  Drees  v. 
Armstrong,  ISO  Iowa,  29,  161  N.  W.  40 : 
McCurry  v.  Sledge,  48  Okl.  27,  149  Pac. 
1124.  Compare  Seedig  v.  First  Nat. 
Bank  of  Clifton  (Tex.  Civ.  App.)  168  S. 
W.  445. 

"oitt  re  Grimes,  96  Fed.  529,  2  Am. 
Bankr.  Rep.  730;  In  re  Shrimer  (D.  C.) 
228  Fed.  794,  36  Am.  Bankr.  Rep.  404. 
Where  the  exemption  law  of  the  state 
does  not  exempt  money,  or  any  sum  in 
money,  but  only  property  to  a  certain 
value,  the  trustee  has  no  right,  where 
the  bankrupt's  property  has  been  seized 
nnd  sold  under  execution  and  distress 
for  rent,  leaving  him  no  property  to 
claim  as  exempt,  to  allow  money,  the 
proceeds  of  debts  due  to  the  bankrupt, 
for  the  purpose  of  making  good  the  prop- 
erty which  would  have  been  exempted  If 


it  had  not  been  sold.  In  re  Iawson,  2 
N.  B.  R.   54,  Fed.  Cas.  No.  8,149. 

»« In  re  Arnold,  169  Fed.  1000,  22  Am. 
Bankr.  Rep.  392;  In  re  Friend,  3  Woods, 
388,  Fed.  Cas,  No.  5,120. 

=«  In  re  Richard,  94  Fed.  633,  2  Am. 
Bankr.  Rep.  506;  In  re  Hutchinson,  197 
Fed.  1021,  28  Am.  Bankr.  Rep.  405 ;  In 
re  Margraves,  160  Fed.  758;  20  Am. 
Bankr.  Rep.  186 ;  In  re  Renda,  149  Fed. 
614,  17  Am.  Bankr.  Rep.  521.  Where 
personal  property  which  the  bankrupt 
was  entitled  to  claim  as  exempt  was 
sold,  on  his  request  that  cash  should  be 
allowed  him  Instead  of  the  property,  he. 
should  be  charged  with  his  percentage  of 
the  difference  between  the  proceeds  of 
the  property  and  its  appraised  value  as 
against  the  amount  of  his  exemptions. 
In  re  Ansley  Bros.,  153  Fed.  983.  IS  Am. 
Bankr.  Rep.  457. 

«•  In  re  Manning,  112  Fed.  948,  7  Am 
Bankr.  Rep.  671. 
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has  come  into  the  hands  of  a  receiver  in  bankruptcy,  who  proposes  to 
sell  the  same,  the  proper  course  is  for  the  court  to  direct  the  .receiver 
to  set  aside  the  specific  property  which  the  bankrupt  claims  as  exempt, 
to  await  the  determination  of  his  claim.***  But  if  the  receiver  has  sold 
the  property  (as  being  perishable  or  for  other  good  reasons)  before  the 
appointment  of  a  trustee,  and  the  bankrupt  has  duly  made  his  claim 
for  his  exemptions,  it  will  be  his  right  to  receive  the  proper  amount 
out  of  the  proceeds  of  the  sale.*"  Where  the  statute  does  not  give 
the  debtor  this  right  of  selection  of  property,  but  only  fixes  the  value 
of  the  exemption  to  be  allowed,  the  rule  is  that,  if  the  property  in 
the  hands  of  the  trustee  is  not  capable  of  division  into  parts  without 
injury  to  the  whole,  or  if  it  is  of  such  a  nature  that  it  cannot  advan- 
tageously be  sold  except  as  a  whole,  the  court  may  order  a  sale  of  the 
whole,  and  an  allowance  to  the  bankrupt  of  the  value  of  his  statutory 
exemption,  to  be  set  apart  to  him  out  of  the  proceeds.*8-  On  a  similar 
principle,  it  is  held  that  where  a  bankrupt  claims  the  property  on  which 
he  resides  as  a  homestead,  but  it  is  alleged  that  it  exceeds  in  value  the 
limit  fixed  by  the  homestead  law  of  the  state,  and  the  evidence  on  the 
subject  of  value  is  conflicting,  or  responsible  parties  offer  to  bid  a  larger 
sum  for  the  property,  the  proper  course  is  to  order  the  property  sold 
by  the  trustee  at  public  sale  after  due  advertisement.  At  such  sale, 
the  bankrupt  will  be  considered  as  bidding  the  amount  fixed  by  the 
statute  as  the  maximum  value  of  a  homestead  exemption,  and  it  will 
be  knocked  down  to  him  at  that  price  if  no  better  offer  is  made.  But 
if  the  property  brings  more  than  that  amount,  the  bankrupt  will  be 
allotted  a  sum  of  money,  out  of  the  proceeds,  equal  to  the  value  of  a 
homestead  exemption  under  the  statute,  and  this  will  be  considered  as 
his  exemption."''     So,  where  a  mortgage,  recognized  as  valid   in  the 

«*  In  re  N.  Shaffer  &  Son,  128  Fed.  19  N.  B.  R.  68,  Fed.  Can.  No.  1,226;  In  re 

986,    11  Am.  Bankr.    Rep.  717;    In  re  Poleman,  5  Bias.  526,  9  N.  B.  R.  376,  Fed. 

Joyce,  128  Fed.  986,  11  Am.  Bankr.  Bep.  Cas.  No.  11,247. 
716.  a(I  In  re  Lynch,  101  Fed.  579,  4  Am. 

"s  In  re  Zack,  196  Fed.  909,  28  Am.  Bankr.  Hep.  282 ;  In  re  Watson,  2  N.  B. 

Bankr.  Rep.  138;  In  re  Le  Vay,  125  Fed  R.  570,  Fed.  Cos.  No.  17,271 ;  Bank  of 

990,  11  Am.  Bankr.  Rep.  114;  In  re  Has-  Nez  Perce  v.  Plndel,  193  Fed.  917,  28  Am. 

kin,  109  Fed.  789,  6  Am.  Bankr.  Rep.  Bankr.  Rep.  69;  In  re  Para  more  &  Ricks, 

485;  In  re  BolinRer.  108  Fed.  374,  6  Am.  156  Fed.  208,  19  Am.  Bankr.  Rep.  126. 

Bankr.  Rep.  1T1 ;  In  re  Sloan,  135  Fed.  And  see  Dunlap  Hardware  Co.  v.  Hnd- 

873, 14  Am.  Bankr.  Rep.  435.  dleston,  167   Fed.  433,  21  Am.  Bankr. 

*so  in  re  Kane,  127  Fed.  552,  62  C.  C.  Rep.  731 ;  Norwood  v.  Watson,  242  Fed. 

A.  616,  11  Am.  Bankr.  Rep.  533;  In  re  885,  155  C.  C.  A.  473,  39  Am.  Bankr.  Rep. 

Yeager,  182  Fed.  951,  25  Am.   Bankr.  348;  In  re  Crura  (D.  C.)  221  Fed.  729,  34 

Rep.  51;  In  reLnby,  155  Fed.  659, 18  Am.  Am.  Bankr.  Rep.  586:  McBride  v.  Gibbs, 

Bankr.  Rep.  801;  In  re  Grimes,  1  Nat.  148  Ga.  380,  96  S.  E.  1004.    Compare  In 

Bankr.  News,  426;  In  re  Dlller,  100  Fed.  re  Yungbluth,  220  Fed.  110,  136  C.  0.  A. 

931,  4  Am.  Bankr.  Rep.  46;  In  re  Beede,  202,  34  Am.  Bankr.  Rep.  299. 
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bankruptcy  proceedings,  covers  an  undivided  fractional  part  of  the 
real  estate  out  of  which  the  bankrupt  claims  his  homestead  exemption, 
the  court  will  not  order  the  trustee  to  partition  the  land  as  between  the 
bankrupt  and  the  mortgagee,  and  set  apart  to  the  former  a  designated 
portion  to  be  held  by  him  as  his  homestead  in  severalty  and  free  from 
the  mortgage,  as  this  would  change,  and  might  impair,  the  security  of 
the  mortgagee.  But  the  bankrupt  may  apply  for  an  order  to  sell  por- 
tions of  the  land  not  actually  occupied  as  a  homestead,  and  apply  the 
proceeds  in  payment  of  the  mortgage. *■* 

§  255.  Exemptions  in  Partnership  Cases. — A  partnership,  as  such, 
cannot  claim  exemptions  out  of  the  firm  assets.  It  cannot  be  a  "head 
of  a  family"  or  a  "housekeeper,"  within  the  meaning  of  those  and  simi- 
lar terms  used  in  the  state  exemption  laws."*  And  moreover,  the  ad- 
judication in  bankruptcy  dissolves  the  firm  absolutely  and  for  every 
purpose,  and  thereafter  there  is  no  firm  in  existence  to  claim  or  receive 
the  exemption.*8*  But  a  more  difficult  question  arises  when  the  in- 
dividual members  of  a  bankrupt  partnership  claim  the  right  to  receive, 
each  for  himself,  the  statutory  exemption  out  of  the  assets  of  the  firm. 
there  being  no  individual  estate  sufficient  to  yield  the-  amount  allowed 
as  exempt.  On  this  question,  the  courts  of  bankruptcy  will  follow  the 
rule  established  by  the  decisions  of  the  highest  courts  of  the  state,  if 
any  such  have  been  rendered.*81  In  many  of  the  states,  this  point  has 
been  determined  by  the  court  of  last  resort.  But  in  the  absence  of 
any  such  determination,  when  the  bankruptcy  court  must  put  its 
own  construction  on  the  state  law,  the  tendency  is  to  hold  that  the 
individual  members  of  the  firm  are  not  entitled  to  any  exemption  out 
of  the  partnership  property,  unless  there  should  remain  a  surplus  of 
such  property  after  the  payment  of  all  firm  debts.181 

In  North  Carolina,  the  federal  courts,  following  the  decisions  of  the 
courts  of  the  state,  have  decided  that,  in  case  of  the  bankruptcy  of  a 
partnership,  where  there  are  firm  assets  but  no  individual  estate,  each 
partner  is  entitled  to  receive,  out  of  the  partnership  assets,  the  exemp- 
tion allowed  by  the  law  of  the  state,  provided  the  other  partner  con- 
sents thereto,  and  the  fact  that  the  petition  in  bankruptcy  is  signed 

ts*  In  re  Thomas,  96  Fed.  828,  8  Am.  Am.  Bankr.  Rep.  151 ;  In  re  Camp,  91 

Bankr.  Sep.  69.  Fed.  745,  1  Am.  Bankr.  Rep.  165;  In  re 

«»In  re  Lentz,  97  Fed.  486;  In  re  Stevenson.  93  Fed.  789,  2  Am.  Bankr. 

Smith,  2   Hughes,   307,    Fed.   Cas.    No.  Rep.  230. 

12,979.  *•*  Jennings  v.  Stannus  (C.  a  A.)  191 

no  In  re  Lente.  97  Fed.  486;    In  re  Fed.  347,  27  Am.  Bankr.  Rep.  384 ;  In  re 

Blodgett,  10  N.  B.  R.  145,  Fed.  Cas.  No.  Scbeier,  188  Fed.  744,  26  Am.  Bankr. 

1,555.  Rep.  739;  In   re  Beaucaarap,  101  Fed. 

sn  In  re  Beauchnmp.  101  Fed.  106,  4  106,  4  Am.  Bankr.  Rep.  151. 
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by  both  partners  is  conclusive  evidence  of  such  consent  mutually  giv- 
en.**1 And  in  this  state  a  surviving  partner  may  have  his  personal 
exemption  set  apart  to  him  out  of  the  partnership  effects,  with  the 
consent  of  the  administrator  of  the  deceased  partner."*  But  where  a 
firm  consists  of  several  partners,  all  must  consent  to  the  allowance 
of  exemptions  out  of  the  firm  property,  and  if  any  object  it  cannot  be 
done.***  Nor  can  this  course  be  taken  with  reference  to  any  partner 
unless  it  appears  that  he  has  no  individual  estate  out  of  which  to  claim 
and  receive  the  exemption,  for  it  is  not  intended  that  a  bankrupt  part- 
ner should  have  his  exemptions  duplicated.8**  A  similar  rule,  allowing 
partners  to  claim  their  exemptions  out  of  firm  property,  in  case  they 
have  no  separate  estate,  prevails  in  Georgia,1**  Wisconsin,***  Missouri,1*8 
New  York,***  and  Michigan.*71  In  these  and  other  states,  it  becomes 
important  for  the  bankrupt  claiming  exemptions  to  establish  his  actual 
status  as  a  member  of  the  firm,  and  this  question  maj*>turn  upon  the 
effect  of  an  executory  contract  to  sell  his  interest  to  his  copartners, 
his  renunciation  of  membership  in  the  firm,  the  legal  consequences  of 
a  conditional  sale  of  his  interest,  or  his  participation  in  the  conduct 
of  the  firm's  business.17* 


*"  in  re  Gartner  Hancock  Lumber 
Co.,  173  Fed.  153,  22  Am.  Bankr.  Hep. 
898 ;  In  re  Seabolt,  113  Fed.  766,  8  Am. 
Bankr.  Rep.  57;  In  re  Stevenson,  9U 
Fed.  769,  2  Am.  Bankr.  Rep.  230;  In  re 
Grimes,  94  Fed.  800,  2  Am.  Bankr.  Rep. 
160 ;  In  re  Duguid,  100  Fed.  274,  3  Am. 
Bankr.  Bep.  794;  In  re  Wilson,  101  Fed. 
871,  4  Am.  Bankr.  Hep.  260.  A  partner 
having  an  equal  Interest  with  bis  copart- 
ner in  tbe  Arm  property  la  entitled  to 
claim  his  statutory  exemption  therefrom, 
In  case  of  the  bankruptcy  of  the  firm,  al- 
though tbe  amount  contributed  by  him  to 
the  capital  of  the  firm  was  less  than  the 
amount  of  ftUOh  exemption.  In  re 
Grimes.  04  Fed.  800,  2  Am.  Bankr.  Rep. 
160.  But  compare  In  re  Rutland  Gro- 
cery Co..  180  Fed.  765,  26  Am.  Bankr. 
Rep.  942. 

im  In  re  Seabolt,  113  Fed.  766,  8  Am. 
Bankr.  Rep.  57:  In  re  Dinglehoef,  109 
Fed.  806.  6  Am.  Bankr.  Rep.  242. 

»«*  In  re  J.  M.  Monroe  &  Co.,  156  Fed. 
216,  19  Am.  Bankr.  Rep.  258. 

=*«  In  re  Steed.  10T  Fed.  682,  9  Am. 
Bankr.  Rep.  78. 

'"  In  re  Rutland  Grocery  Co.,  189  Fed. 
765,  26  Am.  Bankr.  Rep.  942;  In  re  Camp, 
91    Fed.  745.  1  Am.  Bankr.  Rep.    166. 


Compare  In  re  Stewart,  13  N.  B.  B.  295, 
Fed.  Cas.  No.  13,420. 

«» In  re  Friederleb,  100  Fed.  284,  40 
C.  C.  A.  378,  3  Am.  Bankr.  Rep.  801;  In 
re  Friederlek,  95  Fed.  282;  Ex  parte  Rob- 
inson, 7  Hiss.  125,  Fed.  Cas.  No.  11,933 ; 
In  re  Zimmerman,  202  Fed.  812,  30  Am, 
Bankr.  Hep.  361.  The  earlier  decisions 
were  to  tbe  contrary.  See  In  re  Saut- 
hoff,  8  Bias.  35, 16  N.  B.  R.  18,  Fed.  Cas. 
No.  12.380;  In  re  Hughes,  8  Bias.  107,  16 
N.  B.  R.  404,  Fed.  Cas.  No.  6.S42. 

*«•  In  re  Young,  3  N.  B.  H-  440,  Fed. 
Cas.  No.  18,148 ;  In  re  Richardson,  11  N. 
B.  R.  114,  Fed.  Cas.  No.  11,776. 

J"  Stewart  v.  Brown,  37  N.  T.  350,  9T! 
Am.  Dec.  578. 

mi  In  re  Andrews  &  Slmonds,  103  Fed. 
776.  27  Am.  Bankr.  Rep.  116;  In  re 
Parks.  9  N.  B.  R.  270,  Fed.  Cas.  No. 
10,705.  Compare  In  re  Btodgett.  10  N. 
B.  R.  145,  Fed.  Cns.  No.  1,555;  In  re 
Boothroyd,  14  N.  B.  R.  223,  Fed.  Cas. 
No.  1.052.  See  In  re  Solomon  &  John- 
son (D.  C.)  254  Fed.  603,  43  Am.  Bankr. 
Hep.  18. 

2"  See  In  re  B.  M.  Fowler  *  Co.,  145 
Fed.  270,  16  Am.  Bankr.  Bep.  580;  In  re 
Wilson,  101  Fed.  571.  4  Am.  Bfinkr.  Bep. 
260;  In  re  W.  J.  Floyd  &  Co.,  154  Fed. 
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On  the  other  hand,  it  is  held  that  the  individual  members  of  a 
bankrupt  partnership  are  not  entitled  to  claim  any  separate  exemption 
out  of  the  partnership  assets  in  Ohio,*"  South  Dakota,"*  Pennsyl- 
vania, "*  Arkansas,""  Alabama,"7  New  Jersey ,m  Vermont,"8  Mississip- 
pi,*" Indiana,*"  and  Washington.*8*  Here  again  the  question  of  the 
existence  of  a  partnership,  or  of  the  membership  in  it  of  the  claimant, 
may  become  important.  One  is  not  deprived  of  his  right  to  exemp- 
tions by  the  mere  fact  that  he  has  conducted  his  business  under  a  name 
indicating  that  it  was  owned  by  a  firm  or  a  corporation,  if  in  fact  he  was 
the  sole  owner  of  it.***  So,  during  the  continuance  of  a  partnership 
business,  the  partners  have  a  right,  by  a  transfer  from  one  to  the  other, 
to  transform  the  partnership  property  into  the  individual  property  of 
one  of  the  partners,  and  to  apply  it  to  the  payment  of  his  individual 
debts,  provided  it  is  done  in  good  faith  and  before  creditors  intervene 
and  bring  the  property  of  the  firm  into  court.  And  where  this  is  done, 
and  there  is  no  fraud  in  the  transaction,  and  no  showing  of  the  insol- 
vency of  the  firm,  the  assets  belong  to  the  continuing  partner  as  an 
individual,  and  he  is  entitled  to  claim  his  exemptions  out  of  them  in 
bankruptcy  proceedings  subsequently  brought  against  him.**4  But 
on  the  other  hand,  where  a  firm  which  is  insolvent  dissolves,  but  there 
is  no"  transfer  of  the  property  by  the  retiring  partner  to  the  liquidating 
partner,  but  the  former  simply  abandons  his  interest  in  the  firm,  the 
liquidating  partner  will  not  be  allowed  to  claim  an  individual  exemption 


767, 18  Am.  Bankr.  Rep.  827.  An  alleged 
partner  who  escapes  adjudication  on  the 
ground  of  his  being  an  Infant  cannot 
claim  exemptions  as  a  partner.  In  re 
Ellenbecker,  205  Fed.  386,  30  Am.  Bankr. 
Rep.  537. 

*i*Id  Te  Roeenbanm,  1  Nat  Bankr. 
News.  541 ;  In  re  Tonne,  13  N.  B.  R.  170, 
Fed.  Cas.  No.  14.095.  Compare  In  re 
Hupp,  4  N.  B.  R,  95,  Fed.  Cas.  No.  12,141. 

"*  In  re  Abrams,  193  Fed.  271:  In  re 
Novak,  150  Fed.  602, 18  Am.  Bankr.  Hep. 
236:  In  re  Lenrz,  87  Fed.  486 ;  In  re  I.  3. 
Vlckerman  4  Co.,  199  Fed.  589,  29  Am. 
Bankr.  Rep.  298.  Compare  In  re  McKer- 
eher,  8  N.  B.  B,  400. 

ms  In  re  Prince  &  Walter,  131  Fed. 
546, 12  Am.  Bankr.  Rep.  675;  In  re  Hater, 
1  N.  B.  R.  547,  Fed.  Oas.  No.  5,896. 

«a  In  re  Head,  114  Fed.  489,  7  Am. 
Bankr.  Rep.  556;  In  re  Meriwether,  107 
Fed.  102,  5  Am.  Bankr.  Rep.  435;  In  re 
Handlin.  3  Dill.  290, 12  N.  B,  R.  49,  Fed. 
Cas.  No.  6,018. 


•»  In  re  McCrary  Bros.,  169  Fed.  485, 
22  Am.  Bankr.  Rep.  161. 

""In  re  Demarest,  110  Fed.  638,  6 
Am.  Bankr.  Rep.  232. 

«»  Id  re  Hosier,  112  Fed.  138,  7  Am. 
Bankr.  Rep.  268. 

**"  In  re  H.  W.  Bandy  ft  Co.  (D.  C.) 
218  Fed.  711,  33  Am.  Bankr.  Rep.  289. 

:st  In  re  Turnock  A  Sons,  230  Fed.  985, 
145  C.  C.  A.  179,  36  Am.  Bankr.  Rep.  316. 

itj  Jennings  v.  Stannns  (C.  O.  A.)  191 
Fed.  347,  27  Am.  Bankr.  Rep.  384;  In 
re  Budnlck,  2  Nat.  Bankr.  News,  769. 

»■  In  re  Carpenter,  109  Fed.  658,  48 
0.  C.  A.  645.  6  Am.  Bankr.  Rep.  465. 

■«  In  re  Kolber,  193  Fed.  281,  27  Am. 
Bankr.  Rep.  414.  citing  Sargent  v.  Blake, 
160  Fed.  57,  87  C.  C.  A.  213,  20  Am. 
Bankr.  Rep.  115, 17  L.  R.  A.  IN.  S.)  1040. 
And  see  In  re  BJornstad,  9  Blss.  13,  18 
N.  B.  R.  382,  Fed.  Cas.  No.  1,453;  Craw- 
ford v.  Sternberg,  220  Fed.  73,  135  a 
C.  A.  641,  33  Am.  Bankr.  Rep.  677. 
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out  of  the  assets  of  the  firm,  on  the  theory  that  he  is  now  the  sole 
owner.*" 

§  256.  Dower  and  Allowances  to  Bankrupt's  Widow. — The  eighth 
section  of  the  bankruptcy  act  provides  that  a  proceeding  in  bankruptcy 
shall  not  be  abated  by  the  death  of  the  bankrupt,  but  that,  in  that 
event,  "the  widow  and  children  shall  be  entitled  to  all  rights  of  dower 
and  allowance  fixed  by  the  laws  of  the  state  of  the  bankrupt's  residence." 
This  does  not  create  or  extend  any  right  of  dower  or  allowance,  but 
makes  the  right  of  a  bankrupt's  widow,  and  its  nature  and  extent,  de- 
pend entirely  upon  the  local  law.*"*  She  will  therefore  have  the  same 
right  of  dower  and  the  same  allowances  as  are  granted  by  the  laws 
of  the  state  of  his  domicile  under  similar  circumstances.**1  But  if 
the  bankrupt  dies  seised  of  realty  in  various  states,  the  court  of  bank- 
ruptcy of  the  bankrupt's  residence  will  have  exclusive  jurisdiction 
after  his  death  to  determine  the  right  of  the  widow  to  dower  in  such 
lands.*™  As  to  real  estate,  the  wife's  inchoate  right  of  dower  is  not 
defeated  by  the  vesting  of  title  thereto  in  the  bankrupt's  trustee.  For 
this  is  only  for  purposes  of  administration,  and  the  bankrupt  himself 
remains  seised  of  the  land  until  his  death  for  the  purposes  of  inheritance 
and  within  the  meaning  of  the  statute.*89  And  the  trustee  in  bankruptcy 
may  not  sell  the  real  estate  free  from  the  widow's  rights,  after  the  death 
of  the  bankrupt,  noi*  divest  her  of  her  dower  right  without  her  con- 
sent.*" But  it  is  held  otherwise  as  to  personal  property.  After  it  has 
been  delivered  into  the  possession  of  a  duly  qualified  trustee,  the  bank- 
rupt ceases  to  be  "seised  or  possessed"  of  it,  so  that  his  subsequent 
death  will  not  entitle  the  widow  to  claim  a  third  of  it,  as  she  might 
have  done  if  he  had  not  been  adjudged  bankrupt.*"  But  it  is  not  the 
duty  of  a  trustee  in  bankruptcy  to  protect  the  dower  rights  of  the  bank- 

us  In  re  Abrama,  193  Fed.  271.  In  re  Slack,  111  Fed.  523,  7  Am.  Bankr. 

»•  In  re  McKenzle,  132  Fed.  986,  13  Hep.  121;  Cravens  v.  Shlppen,  77  S.  W. 

Am.  Bankr.  Rep.  227.    And  see  Kelly  v.  929,  25  Ky.  Law  Rep.  1322 ;  Warford  v. 

Strange,    3  N.  B.    R.  8,  Fed.  Cas.   No.  Noble,  9  Bias.  320,  2  Fed.  242. 
7,676;  In  re  Hester,  5  N.  B.  R.  286,  Fed.  ««  Porter  v.  Lazear,  109  C.  8.  84,  3 

Cas.  No.  6,437.    Compare  Hurley  v.  Dev-  Sop.  Ct  68,  27  L.  Ed.  865;  In  re  MeKen- 

lln,  151  Fed.  919,  18  Am.  Bankr.  Bep.  He,  142  Fed.  383,  73  C.  C.  A.  483,  15  Am. 

627.  Bankr.  Bep.  679;  Smith  v.  Smith,  5  Ves. 

in  in  re  HcKenzle,  142  Fed.  883,  73  189;  In  re  Angler,  4  N.  B.  R.  619,  Fed. 

C.  C.  A.  483,  15  Am.  Bankr.  Rep.  679.  Cas.  No.  388;  In  re  Bartenbach,  11  N. 

See  In  re  Dicks,  198  Fed.  293,  28  Am.  B.  R.  61,  Fed.  Cas.  No.  1,068. 
Bankr.  Rep.  845.  i"In  re  McKenzle,  142  Fed.  383,  73 

iss  Hurley  v.  Devlin,  151  Fed.  919,  18  C.  C.  A.  483,  15  Am.  Bankr.  Rep.  679;  In 

Am.  Bankr.  Rep.  627.  re    McKenzle,    132  Fed.  986,     13  Am. 

"■Thomas  v.  Woods,  173  Fed.  585,  97  Bankr.  Rep.  227;  In  re  Slack,  111  Fed. 

C.  C.  A.  535,  23  Am.  Bankr.  Rep.  132;  523,  7  Am.  Bankr.  Rep.  121. 
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rupt's  wife  against  the  consequences  of  her  own  acts  prior  to  the  bank- 
ruptcy.m 

As  to  other  grants  made  to  a  widow  under  the  general  name  of 
"allowances,"  the  court  of  bankruptcy  has  power  and  jurisdiction  to 
give  her  what  the  state  law  allows  and  a  state  court  would  give.  Thus, 
in  Connecticut,  the  judge  of  the  court  of  bankruptcy  may  make  a  rea- 
sonable allowance  to  the  bankrupt's  widow,  from  his  estate  in  bank- 
ruptcy, for  her  support  during  the  settlement  of  the  estate.*9*  In  Ohio, 
the  widow  of  a  bankrupt  having  his  domicile  in  that  state  is  entitled 
to  reside  for  a  year  in  the  mansion  house  of  her  deceased  husband,  if 
dower  is  not  sooner  assigned,  and  also  to  the  allowance  of  a  year's  sup- 
port for  herself  and  children,  these  grants  being  in  lieu  of  the  exemptions 
which  the  husband  would  have  been  entitled  to  claim  from  the  estate 
in  bankruptcy  if  he  had  lived."*  The  widow  must  assert  her  claims 
in  some  proper  way  before  the  court  of  bankruptcy.  To  entitle  her 
to  dower  it  is  not  sufficient  for  her  merely  to  intervene  in  a  suit  by  the 
trustee  in  bankruptcy  to  set  aside  an  alleged  fraudulent  conveyance,  and 
die  a  suggestion  of  her  husband's  death  without  any  further  action.885 
And  where  a  state  statute  provides  that  a  wife  who  is  granted  a  divorce 
shall  be  entitled  to  one-third  of  the  husband's  personal  property  abso- 
lutely, a  wife  who  has  begun  an  action  for  divorce  has  no  such  claim 
upon  the  husband's  personalty,  before  decree,  as  will  entitle  her  to 
enjoin  the  distribution  of  the  proceeds  of  the  property  in  the  hand* 
of  his  trustee  in  bankruptcy.*** 

Where  the  local  law  allows  a  year's  support  to  the  widow  and 
children  of  a  decedent  out  of  his  "estate,"  their  right  is  not  lost  be 
cause  of  the  fact  that  his  estate  had  vested  in  a  trustee  in  bankruptcy 
before  his  death,*87  nor  by  the  fact  that  he  had  made  an  assignment 
for  the  benefit  of  his  creditors  within  four  months  before  his  adjudica- 
tion in  bankruptcy.*"8 

*«  Dudley  v.  Easton,  104  TJ.  S.  99,  26  i»«Hawk    v.  Hawk,  102  Fed.  679,  4 

L.  Ed.  668.  Am.  Bankr.  Rep.  463. 


»  Hull    v.  Dicks,  235  U.    S.  684,  35 


>»  Id  re  Newton,  122  Fed.  103, 10  Am. 
Bankr.  Rep.  345.  Compare  In  re  Sea- 
bolt,  113  Fed.  766,  8  Am.  Bankr.  Rep.  57. 

!«  In  re  Parsehen,  119  Fed.  976,  9  Am. 
Bankr.  Rep.  389.  »»"In  re  Seott,  226  Fed.  201,  141  C. 

*•«  Gray  v.  Cease,  184  Mass.  444,  68       0.  A.  653,  35  Am.  Bankr.  Rep.  746. 
N.  E.  676. 
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259.  Application  and  Order  for  Examination  and  Notice 
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261.  Examination  of  Non-Resident  Witnesses. 

262.  Who  Subject  to  Examination ;   The  Bankrupt 
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264.  Same;   Other  Witnesses. 

265.  Second  Examination  of  Bankrupt, 

266.  Conduct  of  the  Examination. 

267.  Same ;   Bight  to  Counsel. 

268.  Objections  to  Questions  and  Rulings  Thereon. 
268.  Scope  of  the  Inquiry. 

270.  Privileged  Communication  a. 

271.  Privilege  Against  Self -Criminating  Testimony. 

272.  Use  and  Effect  of  Evidence. 

278.    Witness  Fees  and  Costs  of  Examination. 
274.    Contempts  by  Witnesses. 

§  257.  When  Examinations  May  be  Ordered. — The  act  of  Congress 
provides  that  "a  court  of  bankruptcy  may,  upon  application  of  any  offi- 
cer, bankrupt,  or  creditor,  by  order  require  any  designated  person,  in- 
cluding the  bankrupt  and  his  wife,  to  appear  in  court  or  before  a  referee 
or  the  judge  of  any  state  court,  to  be  examined  concerning  the  acts, 
conduct,  or  property  of  a  bankrupt  whose  estate  is  in  process  of  ad- 
ministration under  this  act."1  Moreover,  with  special  reference  to  the 
examination  of  the  bankrupt,  it  is  made  his  duty  "when  present  at  the 
first  meeting  of  his  creditors  and  at  such  other  times  as  the  court  shall 
order,  to  submit  to  an  examination  concerning  the  conducting  of  his 
business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  creditors 
and  other  persons,  the  amount,  kind,  and  whereabouts  of  his  property, 
and,  in  addition,  all  matters  which  may  affect  the  administration  and 
settlement  of  his  estate."*  The  estate  of  an  alleged  bankrupt  is  con- 
sidered as  being  "in  process  of  administration"  from  the  time  of  the 
filing  of  a  petition  in  involuntary  bankruptcy  against  him,  and  there- 
fore an  examination  of  the  bankrupt  or  any  other  witness  may  be  or- 
dered by  the  court  of  bankruptcy,  on  the  application  of  the  receiver,  or 
on  the  application  of  creditors  if  no  receiver  has  been  appointed,  al- 
though no  adjudication  has  yet  been  made,*  more  especially,  it  appears, 

i  Bankruptcy    Act    1898,    f    21a.    as  s  Cameron  v.  United  States,  231  U.  S. 

amended  by  Act  Congress  Feb.  5,  1903,  710,  34  Sup.  Ct.  244.  58  L.  Ed.  448,  81 

32  Stat.  797.  Am.  Bankr.  Rep.   G04;    In   re  Welden- 

a  Bankruptcy  Act  1898,  |  7,  clause  9.  feld,  254  Fed.  677,  166  C.  C.  A.  178,  42 
Bt-K.BKB.(3t>  Ed.)— 38 
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if  the  bankrupt  has  delayed  the  making  of  an  adjudication  by  his  dila- 
tory tactics*  But  the  making  of  an  order  for  the  examination  of  any 
other  witness  thah  the  bankrupt,  or  of  the  bankrupt  himself  at  any 
other  time  than  at  the  first  meeting  of  his  creditors,  is  in  the  sound  dis- 
cretion of  the  court  of  bankruptcy,  and  will  not  be  reviewed  by  the  ap- 
pellate court  unless  an  abuse  of  that  discretion  is  shown.8 

§  258.  Who  May  Apply  for  Examination. — In  providing  that  an 
application  for  the  examination  of  a  witness  may  be  made  by  any  "offi- 
cer," Congress  undoubtedly  meant  the  referee  and  the  trustee,  for  either 
of  these  officers  may  need  further  information  to  enable  him  to  dis- 
charge his  duties  in  any  particular  case.  ■  The  term  is  also  broad  enough 
to  cover  the  case  of  a  receiver  of  the  bankrupt's  property  appointed 
under  the  act,  as  he  is  within  the  definition  of  an  "officer."  ■  The  bank- 
rupt himself  has  the  right  to  apply  for  an  order  for  the  examination 
of  any  designated  witness.  This  may  be  necessary  to  enable  him  to  re- 
pel fictitious  or  exaggerated  claims  against  his  estate,  or  to  defeat  the 
aims  of  hostile  creditors  who  are  fishing  for  facts  on  which  to  specify 
grounds  of  opposition  to  his  discharge.  Further,  the  right  of  appli- 
cation is  given  to  creditors.  Any  person  who  has  connected  himself 
with  the  proceedings  in  that  capacity,  and  established  his  status  as  a 
creditor  by  proving  his  debt,  clearly  has  the  right  to  call  for  an  exam- 
ination of  the  bankrupt  or  any  other  witness,7  and  when  the  bankrupt  is 
summoned  to  an  examination  at  the  instance  of  a  creditor  who  has 
proved  his  claim,  counsel  for  other  creditors  have  no  right  to  interpose 
any  objections  to  his  examination.*  But  it  is  not  necessary  that  the  ap- 
plicant should  have  proved  his  debt  in  the  bankruptcy  proceedings.     It 

Am.  Bankr.  Rep.  425 ;  Rawlins  v.  Hall-  N.  B.  R.  443,  Fed.  Cas.  No.  7,303.  A 
Epps  Clothing  Co.,  217  Fed.  884,  133  C.  bankrupt  summoned  at  the  Instance  of  a 
C.  A.  594,  33  Am.  Bankr.  Rep.  237.  creditor  who  has  proved  his  claim  can- 
But  to  warrant  an  order  for  the  exami-  not  refuse  to  be  sworn  and  examined 


nation  of  the  alleged  bankrupt  before  on   the  ground    that   the  claim  la  not 

adjudication,  where  no  receiver  has  been  valid   unless   such    Invalidity   has   been 

appointed,    the    application    must    show  proved.     In    re   Win  ship,    7   Ben.   194. 

some  unusual  situation  with  reference  Fed.  Cas.  No.  17,878.    Nor  on  the  ground 

to  the  estate  which  makes  an  examlna-  that  he  has  a  set-off  which  will  extln- 

tlon  necessary  at  that  tune  for  the  pur-  gulsh  the  claim  of  the  creditor  at  whose 

pose  of  securing  or  preserving  the  assets  Instance  the  order  for  examination  1s- 

of  the  estate.     In  re  Stell  (D.  C.)  289  sued.     In  re  Kingsley,  6  Ben.  300,  7  N. 

Fed.  1008.  46  Am.  Bankr.  Rep.  492.  B.  R.  558,  Fed.  Cas.  No.  7,818.     Cred- 

*  In  re  Weldenfeld,  254  Fed.  677,  166  irors  whose  claims  have  been  protested 
C.  C.  A.  175,  42  Am.  Bankr.  Rep.  426.  against.  If  duly  proved,  will  be  entitled 

•  In  re  Weldenfeld,  254  Fed.  677,  166  to  an  order  for  the  examination  of  the 
C.  C.  A.  175,  42  Am.  Bankr.  Rep.  425.  bankrupt.    In  re  Belden,  4  N.  B.  R.  194, 

«  In  re  Fixen  &  Co.,  96  Fed.  748,  2  Fed.  Cas.  No.  1,241. 

Am.  Bankr.  Rep.  822.  •  In  re  Wlnshlp,  7  Ben.  IM,  Fed.  Cas. 

'  See  Ex  parte  Jewett,  2  Low.  393,  11  No.  17,878. 
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is  held  that  any  person  who  has  a  provable  debt  and  who  shows  that 
he  is  actually  a  creditor  of  the  bankrupt,  by  being  named  as  a  creditor 
in  the  bankrupt's  schedule,  or  by  other  evidence  satisfactory  to  the 
referee,  is  entitled  to  an  order  for  the  examination  of  the  bankrupt, 
although  he  has  not  formally  proved  his  claim? 

§  259.  Application  and  Order  for  Examination  and  Notice. — By  the 
express  terms  of  the  statute,  the  issuance  of  an  order  to  the  bankrupt, 
or  a  summons  to  a  witness,  to  appear  and  be  examined  must  be  based 
upon  an  "application."  Under  the  act  of  1867,  it  was  decided  that  a 
creditor  who  desired  to  obtain  an  examination  of  the  bankrupt  must 
make  a  written  application  therefor,  supporting  the  same  by  either  a 
duly  verified  petition  or  an  affidavit  showing  good  cause  for  the  grant- 
ing of  the  order,10  but  that  when  the  application  was  made  by  the  as- 
signee in  bankruptcy,  it  was  not  necessary  that  it  should  be  verified  or 
supported,  as  the  assignee  was  an  officer  of  the  court,  and  it  was  only 
necessary  that  the  court  should  be  satisfied  of  the  bona  fides  of  his  ap- 
plication.11 There  is  nothing  in  the  present  bankruptcy  law  which 
requires  the  verification  of  such  an  application,  or  even  that  it  should 
be  in  writing.  A  creditor  applying  for  an  order  for  examination  will 
do  well  to  make  a  formal  written  application,  but  it  is  in  the  discretion 
of  the  referee  to  order  the  examination  on  a  mere  oral  application.11 
In  the  case  of  a  receiver  or  trustee  in  bankruptcy,  it  is  held  that  his 
simple  application  or  demand  for  an  order  or  summons  is  all  that  is 
required  to  support  it,  and  that,  when  a  third  person  is  to  be  exam- 
ined, it  is  not  necessary  for  the  trustee  to  set  forth,  in  the  form  of  an 
application  for  the  summons,  the  questions  which  are  to  be  asked  upon 
the  examination,  or  the  particular  facts  or  transactions  as  to  which  he 
proposes  to  interrogate  the  witness.18 

» In  re  Samuelsohn,  174  Fed.  911,  23  of  a  proposed  composition.    In  re  Tiffi, 

Am.  Bankr.  Rep.  528;   In  re  Rose.  163  18  N.  B.  R.  177,  Fed.  Cas.  No.  14,032. 
Fed.  636,  19  Am.  Bankr.  Rep.  169 ;    In  i«  In  re  Adams,  2  Ben.  503.  2  N.  B.  R. 

re  Huffier,  153  Fed.  667,  18  Am.  Bankr.  95.  Fed.  Cas.  No.  39.    See  In  re  Vetter- 

Rep.  587 ;    In  re  Jehu,  91  Fed.  038,  2  leln,  6  Ben.  7,  4  N.  B.  R.  589,  Fed.  Cas. 

Am.  Bankr.  Rep.  498;   In  re  Walker,  96  No.  16,926. 

Fed.  550,  3  Am.  Bankr.  Rep.  35.    On  a  "  In  re  McBrien,  2  Ben.  513,  2  N.  B. 

similar   principle,    where   the    proposed  K.  197,  Fed.  Cas.  No.  8,665;    In  re  La- 

esamlnatlon  of  the  bankrupt  has  a  bear-  nler,  2  N.  B.  R.  154,  Fed.  Cas.  No.  8,070. 
Ing  on  the  question  of  his  discharge,  It  "  In  re  Abbey  Press,  134  Fed.  51,  67 

is  not  a  necessary  prerequisite  to  the  or-  C.  C.  A.  161,  13  Am.  Bankr.  Rep.  11. 

der  for  such  examination  that  the  ered-  But  see  Craddoek-Terry  Co.  v.  Kaufman, 

Itor  applying  therefor  should  hare  filed  175  Fed.  303,  23  Am.  Bankr.  Rep.  724. 
specifications  In  opposition   to  the  dls-  «  In  re  Bryant,  188  Fed.  530,  26  Am. 

charge.    In  re  Baum.  1  Ben.  274,  1  N.  B.  Bankr.  Rep.  504;   In  re  Flien  ft  Co.,  96 

R.  5,  Fed.  Cas.  No.  1,116.    But  the  right  Fed.  748,  2  Am.  Bankr.  Rep.  822;   In  re 

of  a  creditor  to  examine  the  bankrupt  la  Howard,  95  Fed.  415,  2  Am.  Bankr.  Rep. 

suspended  by  the  creditor's  acceptance  582. 
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When  a  petition  in  involuntary  bankruptcy  has  been  filed,  which 
the  bankrupt  means  to  contest,  denying  the  acts  of  bankruptcy  charged, . 
and  the  petitioning  creditors  apply  for  an  examination  of  the  bankrupt 
before  any  adjudication  is  made,  the  bankrupt  is  entitled  to  notice  of 
the  application  and  to  an  opportunity  to  resist  the  making  of  the  order 
asked  for.14  But  when  the  bankrupt  is  cited  before  the  referee  for  exam- 
ination before  any  meeting  of  his  creditors  has  been  held  and  before 
the  appointment  of  a  trustee,  and  the  object  of  the  examination  is 
merely  to  obtain  information  on  which  to  prepare  the  schedules,  it  is 
not  essential  to  the  validity  of  the  proceeding  that  notice  should  have 
been  given  to  the  creditors."  But  after  the  list  of  creditors  has  been 
filed,  all  those  whose  names  appear  on  it,  or  who  have  otherwise  made 
themselves  parties  to  the  proceeding,  are  entitled  to  at  least  ten  days' 
notice  by  mail  of  any  proposed  examination  of  the  bankrupt."  It  is 
usual  to  combine  this  notice  with  the  notice  of  the  first  meeting  of 
creditors,  by  incorporating  in  the  latter  a  statement  that  creditors 
may,  at  such  meeting,  examine  the  bankrupt.  It  is  also  proper  that  an 
examination  of  the  bankrupt  should  be  had  to  enable  creditors  to  pre- 
pare specifications  in  opposition  to  his  discharge.  Notice  of  this  exam- 
ination must  be  given,  it  must  be  open  to  all  creditors,  and  ordinarily 
it  will  be  had  once  for  all.  To  avoid  expense  and  delay,  the  notice  to 
creditors  to  attend  in  opposition  to  the  discharge  may  embrace  a  notice 
of  examination  of  the  bankrupt.17  But  while  creditors  must  have  no- 
tice of  examinations  of  the  bankrupt,  the  converse  is  not  true.  When 
■  the  trustee  desires  to  examine  a  witness  for  the  purpose  of  discovering 
property  of  the  bankrupt,  and  causes  a  summons  to  issue,  it  is  not  nec- 
essary to  give  notice  to  the  bankrupt  of  the  time  and  place  of  such 
examination.18  As  to  informing  third  parties,  whose  interests  may  be 
affected  by  an  examination  in  bankruptcy  and  the  orders  which  may 
be  founded  on  it,  it  is  said  that  the  proceeding  is  administrative  in  char- 
acter, and  one  in  which  the  jurisdiction  of  the  court  is  not  dependent 
on  the  service  of  regular  process,  as  it  would  be  in  a  suit,  and  hence  a 

i«  Rawlins  v.  Hall-Epps  Clothing  Co.,  allowed    to   cross-examine   the   witness. 

217  Fed.  884,  133  C.  C.  A.  594.  33  Am.  particularly  if  evidence  were  being  eliclt- 

Bankr.  Rep.  237.  ed  which  might  be  used  against  him  on 

"In  re  Franklin  Syndicate,  101  Fed.  his  application  for  discharge.     But  as 

402,  4  Am.  Bankr.  Rep.  244.  neither  the  act  nor  the  general  orders 

i«  Bankruptcy  Act  1808,  i  08.  provide  for  notice  to  the  bankrupt  of  the 

it  in   re   Price,  91   Fed.  635,   1   Am.  examination  of  a  third  party,  it  would 

Bankr.  Rep.  410.  seem  that  he  has  no  such  right  to  be 

is  tn  re  T.evy,  1  Ben.  454,  1  N.  B.  R.  present  and  take  part  aa  will  make  it 

107,  Fed.  Cas.  No.  8,205 ;  In  re  Duncan,  necessary  for  the  trustee  to  give  him 

8  Ben.  541,  Fed.  Cas,  No.  4,132.     Prob-  previous  notice. 
ably  the  bankrupt,  If  present,  would  be 


.Google 


597  EXAMINATIONS    IN    BANKBUPTCX  §    260 

notice  given  by  mail  a  reasonable  time  before  the  hearing  is  sufficient.1* 
The  order  f  an  examination  is  to  be  made  by  "the  court."  But  as 
this  term  ordinarily  includes  the  referee,  unless  otherwise  specified,  it 
is  held  that,  where  a  bankruptcy  proceeding  has  been  referred  generally 
to  a  given  referee,  he  has  jurisdiction  to  order  a  third  person,  such  as 
a  secured  creditor,  to  appear  before  him  for  examination.*0  It  should 
be  noticed  that  the  authority  to  summon  persons  for  examinations  in 
bankruptcy  includes  the  power  to  order  the  production  of  books  and 
papers.*1 

§  260.  Process  to  Secure  Attendance  of  Witness. — Power  and  ju- 
risdiction to  make  an  order  requiring  the  bankrupt  or  any  other  com- 
petent witness  to  appear  and  submit  to  examination  are  vested  in  the 
referee  in  bankruptcy.**  In  case  the  bankrupt  is  the  person  to  be  ex- 
amined, an  order  for  his  attendance  is  made  by  the  referee  and  a  copy 
of  the  same  is  to  be  delivered  to  the  bankrupt  forthwith.13  He  may  be 
required  in  the  same  order,  or  by  a  separate  similar  order,  to  produce 
his  books  of  account  or  other  papers  needed  for  the  investigation  of  his 
affairs,  and  a  formal  subpoena  duces  tecum  is  neither  necessary  nor 
proper  for  this  purpose.14  In  the  rare  case  where  the  bankrupt  is  a 
prisoner  in  jail,  his  attendance  may  be  secured  by  means  of  the  writ 
of  habeas  corpus  ad  testificandum.  But  this  writ  does  not  issue  as  a 
matter  of  right,  on  the  request  of  creditors,  but  its  employment  rests 
in  the  discretion  of  the  court,  and  it  will  not  be  granted  except  where 
it  is  strictly  necessary,  and  especially  when  the  prisoner  is  confined  by 
authority  of  a  state  court.**  If  a  person  other  than  the  bankrupt  is 
to  be  the  witness,  the  case  is  governed  by  General  Order  No.  3,  which 
provides  that  "all  process,  summons,  and  subpoenas  shall  issue  out  of 
the  court,  under  the  seal  thereof,  and  be  tested  by  the  clerk."  The 
process  to  secure  the  attendance  of  such  a  witness  is  therefore  a  writ 
which  is  in  the  nature  of  a  subpcena,  but  which  is  officially  designated 
a  "summons,"  sealed  and  tested  as  required,  and  which  must  be  served 

'»  In  re  Lewln,  103  Fed.  850,  4  Am.  Brandt.  2  N.  B.  R.  215,  Fed.  Cas.  No. 

Baokr.    Rep.  032.     And   see   Swartz  v.  1.812:  In  re  Lanier,  2  N.  B.  R.  154,  Fed. 

Frank,  IPS  Mo.  438,  82  S.  W.  60.  Cas.  No.  8,070;    In  re  Abbey  Press,  134 

« In  re  Abbey  Press.  134  Fed.  51,  67  Fed.  51.  67  C.  C.  A.  161,  13  Am.  Bankr. 

CCA.  101.  13  Am.  Bankr.  Rep.  11.  Rep.  11. 

"'  In  re  MendenbalL  9  N.  B.  R.  285,  >*  Officio!  Form  No.  28. 

Fed.  Cas.  No.  9.423  ;    In  re  Solowa.v  &  a*  In  re  Solowny  &  Katz.  1&5  Fed.  103, 

Katz.  195  Fed.  100.  103,  28  Am.  Bankr.  28  Am.   Bankr.   Rep.   228. 

Hep.  225,  228:   In  re  Ironclad  Mfg.  Co.  =°  In  re  Thaw,  166  Fed.  71,  91  C.  C. 

(C.  C.  A.»  201  Fed.  66.  A.  807,  21  Am.  Bnnkr.  Rep.  561:    In  re 

"  In  re  Pioneer  Paper  Co.,  7  N.  B.  Thaw.  172  Fed.  288.  22  Am.  Bankr.  Rep. 

R.   250.    Fed.   Cns.    No.    11.178;    In   re  687. 
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on  the  witness  in  the  usual  manner."  If  the  witness  fails  or  refuses  to 
appear,  he  is  to  be  dealt  with  by  the  judge,  on  a  certificalQof  the  facts 
from  the  referee,  and  may  be  punished  as  for  contempt ;  but  an  appli- 
cation to  the  court  for  an  attachment  in  the  first  instance,  without  such 
certificate,  is  irregular  and  improper."  It  has  also  been  held  that  or- 
ders requiring  the  attendance  of  the  bankrupt  or  other  witnesses,  at  a 
designated  time  and"  place,  for  the  statutory  examination,  may  be 
considered  as  "process"  within  the  meaning  of  the  last  clause  of  Gen- 
eral Order  No.  3,  that  "blanks,  with  the  signature  of  the  clerk  and  the 
seal  of  the  court,  may,  upon  application,  be  furnished  to  the  referees." 
And  where  applications  to  the  referee  for  summons  to  witnesses,  in  cases 
before  him,  become  so  numerous  that  it  would  be  exceedingly  irksome 
to  fill  out  each  summons  and  send  it  by  a  messenger  to  the  clerk's  office 
to  procure  the  signature  of  the  clerk  and  the  seal  of  the  court,  it  will 
be  a  proper  case  for  directing  the  clerk  to  furnish  the  blanks  to  the 
referee.*' 

§  261.  Examination  of  Non-Resident  Witnesses. — In  the  matter  of 
securing  the  attendance  of  a  witness  in  bankruptcy  proceedings,  the 
court  may  exercise  all  the  power  conferred  upon  it  in  ordinary  civil  cases, 
and  hence  the  process  may  run  into  another  district.**  But  the  bank- 
ruptcy law  provides  that  no  person  shall  be  required  to  attend  as  a 
witness  before  a  referee  "at  a  place  outside  of  the  state  of  his  residence 
and  more  than  one  hundred  miles  from  the  place  of  such  residence."** 
The  courts  have  virtually  reconstructed  this  clause  by  reading  it  dis- 
junctively instead  of  conjunctively.  And  it  is  held  that  a  person  can- 
not be  compelled  to  leave  the  state  where  he  resides,  to  be  a  witness 
before  a  referee  in  bankruptcy,  though  his  residence  is  less  than  one 
hundred  miles  from  the  place  of  the  hearing,"  and  that  one  cannot  be 
compelled  to  attend  an  examination   in  bankruptcy  at  a  distance  of 

s«  Official  Form  No.  30.  See  In  re  B.  B.  297,  Fed.  Cas.  No.  18,000.  See 
Bellamy,  1  Bell.  390,  1  N.  B.  B.  64,  Fed.  Bev.  Stat.  U.  S.  f  876. 
Caa.  No.  1,266.  Where  a  witness  Is  ac-  >°  Bankruptcy  Act  1898,  £  41.  An  al- 
tually  present  before  tbe  referee  In  leged  bankrupt,  although  he  has  removed 
bankruptcy  for  examination  when  an  from  tbe  district  where  Involuntary  pro- 
order  that  he  shall  be  sworn  Is  miide,  the  eeedinps  are  pending  against  htm,  yet. 
fact  that  the  snbpojna  issued  and  served  when  in  the  district  In  attendance  on 
upon  blm  was  not  under  seal  Is  Imma-  such  proceedings.  Is  subject  to  all  law- 
terlol.  In  re  Abbey  Press.  134  Fed.  51,  ful  orders  of  the  court  therein,  including 
67  C.  C.  A.  161,  13  Am.  Bankr.  Rep.  11.  on  order  to  appear  for  examination.    In 

"In  re  Kerher,  125  Fed.  653,  10  Am.  re  Havens,  255  Fed.  478,  166  C.  C.  A. 

Bankr.  Bep.  747.  554,  42  Am.  Bankr.  Rep.  734. 

"In  re  Bellamy,  1  Ben.  390,  1  N.  B.  n  In  re  Cole,  133  Fed.  414,  13  Am. 

B.  64,  Fed.  Cas.  No.  1,266.  Bankr.  Bep.  300. 

"  In  re  Woodward,  8  Ben.  112,  12  N. 
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more  than  one  hundred  miles  from  where  he  lives,  though  it  is  within 
the  same  state.**  But  where  this  condition  exists,  the  witness  may  be 
required  to  appear  before  a  designated  referee  in  the  district  where  the 
witness  lives,  and  in  this  case  the  referee  conducts  the  examination  in 
the  capacity  and  with  the  powers  of  a  referee  in  bankruptcy,  and  not 
merely  as  an  examiner  with  the  powers  granted  under  the  general  eq- 
uity rules.**  Or  the  trustee  or  a  creditor  may  apply  to  the  court  of 
bankruptcy  in  the  district  where  the  witness  lives,  and  that  court  will 
have  ancillary  jurisdiction  to  order  the  examination  within  its  own  ter- 
ritory.** Another  course  is  to  take  the  evidence  of  the  witness  by  dep- 
osition,** as  to  which  the  statute  provides  that  the  right  to  take  dep- 
ositions in  bankruptcy  proceedings  shall  be  determined  and  enjoyed  ac- 
cording to  the  general  laws  of  the  United  States  relating  to  the  same 
subject,  except  that  notice  of  the  taking  of  depositions  shall  always  be 
filed  with  the  referee,  and  that  when  depositions  are  to  be  taken  in 
opposition  to  the  allowance  of  a  claim,  notice  shall  also  be  served  upon 
the  claimant,  and  when  in  opposition  to  a  discharge,  notice  shall  also 
be  served  upon  the  bankrupt.*9  It  is  in  this  connection  that  we  dis- 
cover the  significance  of  the  twenty-first  section  of  the  act,  which  pro- 
vides that  a  witness  in  bankruptcy  proceedings  may  be  ordered  to  ap- 
pear for  examination  "in  court  or  before  a  referee  or  the  judge  of  any 
state  court."  For  it  is  only  when  the  evidence  of  the  witness  is  to  be 
taken  by  deposition  that  the  examination  could  be  conducted  by  a  state 
judge.*'  When  a  commission  is  issued  by  a  court  of  bankruptcy  and 
sent  into  another  state,  the  circuit  court  in  such  state  may  compel  a 
witness  to  testify  or  punish  him  for  refusal.**    If  the  witness  resides  in 

•«  In  re  Hemstreet,  117  Fed.  668,  8  ««  Bankruptcy  Act  1898.  f  21b.    See  In 

Am.  Bankr.  Bep.  760.  re   Robinson    (D.    C.)    179   Fed.   724,   24 

« In  re  Sturgeon,  139  Fed.  608,  71  O.  Am.  Bankr.  Hep.  617.    The  laws  or  the 

C.  A.  592,  14  Am.  Bankr.  Rep.  681 ;    In  United  States  relating  to  the  taking  of 

re  Williams,  123  Fed.  321,  10  Am.  Bankr.  depositions  are  found  in  Rev.  Stat  ff 

Rep.  538 ;   In  re  Kjler,  2  Ben.  414,  2  N.  863-870,  875,  1750. 

B.  R.  649,  Fed.  Cas.  No.  7.956.  "  Rev.  Stat.  TJ.  S.  1  863,  provides  that 

**  In  re  Sutter  Bros.,  131  Fed.  654,  11  depositions  may  be  taken    before  "any 

Am.  Bankr.  Rep.  632.     Compare  In  re  chancellor,   Justice,  or  Judge  of  a   su- 

WQltams,  123  Fed.  321,  10  Am.  Bankr.  preme  or  superior  court,  or  Judge  of  a 

Rep,  638.  county  court  or  court  of  common  pleas 

m  Under  Bankruptcy  Act  1898,  f  21b,  of  any  of  the  United  States." 

taken  in  connection  with  Rev.  Stat.  !  "In  w  Johnston,  14  N.  B.  R.  569, 

863,  the  court  of  bankruptcy  Is  author-  Fed.  Cas.  No.  7,423.    On  an  application 

teed  to  take  the  depositions  of  witnesses  for  attachment    of   witnesses   for  con- 

who  reside  more  than  100  miles  from  th«  tempt  In  not  making  answers  on  exami- 

place  of  trial,  whether  within  or  without  nation  under  a  commission  sent  by  the 

the  state.     In  re. Washington   Steel  A  bankruptcy  .court  into  another  district 

Bolt  Co.  (D.  C.)  210  Fed.  934,  32  Am.  and   stale,  the  attachment  will  be  re- 

Bankr.  Rep.  153.  fused   where  no  written  interrogatories 
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a  foreign  country,  his  testimony  cannot  be  taken  upon  a  deposition,  but 
a  commission  must  issue.8* 

§  262.  Who  Subject  to  Examination;  The  Bankrupt.— The  bank- 
rupt, "when  present  at  the  first  meeting  of  his  creditors,  and  at  such 
other  times  as  the  court  shall  order,"  is  required  to  "submit  to  an  ex- 
amination concerning  the  conducting  of  his  business,  the  cause  of  his 
bankruptcy,  his  dealings  with  his  creditors  ai;d  other  persons,  the 
amount,  kind,  and  whereabouts  of  his  property,  and,  in  addition,  all  mat- 
ters which  may  affect  the  administration  and  settlement  of  his  estate."** 
Disobedience  on  the  part  of  a  bankrupt  to  an  order  of  the  court  re- 
quiring him  to  appear  for  examination,  or  refusal  to  be  sworn  or  to  an- 
swer a  proper  question,  or  to  produce  books  and  papers,  is  a  contempt 
of  court  which  may  be  punished,  and  the  bankrupt's  compliance  com- 
pelled, by  fine  and  imprisonment.4'  If  the  bankrupt  attempts  to  leave 
the  district,  in  order  to  avoid  examination,  he  may  be  arrested  and 
held  until  he  has  been  examined  or  given  bail  for  his  appearance."  On 
the  other  hand,  he  cannot  be  required  to  attend  for  the  purpose  of  an 
examination  at  any  place  more  than  one  hundred  and  fifty  miles  dis- 
tant from  his  home  or  principal  place  of  business,  unless  ordered  by  the 
court  for  cause  shown,  and  although  he  cannot  demand  the  fees  of  a 
witness,  as  a  condition  to  his  being  sworn,41  yet,  by  the  express  terms 
of  the  statute,  he  "shall  be  paid  his  actual  expenses  from  "the  estate 
when  examined  or  required  to  attend  at  any  place  other  than  the  city, 
town,  or  village  of  his  residence."  (Section  7,  clause  9,  proviso.) 
Creditors  must  have  at  last  ten  days'  notice  by  mail  of  all  examinations 
of  the  bankrupt  (Section  58),  and  the  bankrupt  cannot  offer  terms  of 
composition  to  his  creditors  until  after  he  has  been  examined  in  open 
court  or  at  a  meeting  of  creditors  (Section  12). 

As  to  the  stage  of  the  proceedings  at  which  an  examination  of  the 


accompanied  the  commission,  and  no  In- 
formation Is  furnished  as  to  the  partic- 
ular Inquiry.     In  re  Glaser.  2  N.  B.  B.  S84. 

398,  Fed.  Caa.  No.  5,476.  **  Bankruptcy  Act  1888,  1  9b.     And 

'»  Cortes  Co.  v    Tannhauser,  18  Fed.  where  a  bankrupt  who  has  been  ordered 

667.  to  submit  to  a  further  examination  de- 

*"  Bankruptcy  Act  1898,  f  7,  cl.  9.  parts  from   the  district  before  the  time 

«<  Bankruptcy  Act  1898.  S  2.  cl.  13.  appointed,  without  an  examination,  his 

See  Id  re  Carpenter,  1  N.  B.  It.  299,  Fed.  discharge  will  not  be  granted  until  he 

Cas.  No.  2,427;    In  re  Holt,  3  N.  B.  B.  has  duly  submitted  to  the  examination. 

241.  Fed.  Caa.  No.  6,646;    In  re  Rosen-  In   re  Kingsley,  16  N.  B.  B,  801,   Fed. 

field,  1  N.  B.   B.  319,  Fed.  Caa.  No.  lft-  Cas.  No.  7,820. 

059;    In  re  Allen,  13  Blatchf.  271,  Fed.  « In  re  Okell.  2  Ben.  144, 1  N.  B.  R. 

Caa.  No.  208;  In  re  Wlnshlp,  7  Ben.  194,  303,  Fed.  Cas.  No.  10;474. 
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bankrupt  may  be  had,  it  was  shown  above  (§  257)  that  he  may  be  sum- 
moned for  this  purpose  at  any  time  after  the  filing  of  a  petition  against 
him,  even  though  no  adjudication  has  yet  been  made.  Under  the  for- 
mer law,  it  was  held  that  the  bankrupt  could  not  be  compelled  to  sub- 
mit to  an  examination  after  he  had  received  his  discharge,  or  at  least 
after  the  expiration  of  the  time  within  which  an  application  to  set  aside 
the  discharge  might  be  made.*4  Under  the  present  act,  the  opinion 
has  been  advanced  that  a  creditor  or  the  trustee  has  the  right,  even 
after  the  discharge  of  the  bankrupt,  to  examine  him  to  ascertain  wheth- 
er he  has  concealed  any  property  from  his  trustee,  and  this  right  con- 
tinues for  a  year,  or  during  the  period  within  which  the  discharge  could  " 
be  revoked.** 

§  263.  Same;  The  Bankrupt's  Wife.— The  bankruptcy  statute  of 
1867  provided  that  "for  good  cause  shown,  the  wife  of  any  bankrupt 
may  be  required  to  attend  before  the  court  to  the  end  that  she  may  be 
examined  as  a  witness;  and  if  she  does  not  attend  at  the  time  and  place 
specified  in  the  order,  the  bankrupt  shall  not  be  entitled  to  a  discharge 
unless  he  proves  to  the  satisfaction  of  the  court  that  he  was  unable  to 
procure  her  attendance."*"  No  such  provision  was  found  in  the  act 
of  1898  as  originally  enacted,  but  the  wife  of  the  bankrupt  was  undoubt- 
edly included  in  the  power  of  the  court  to  order  the  appearance  for  ex- 
amination of  "any  designated  person."  But  she  could  not  be  examined 
unless  she  was,  in  the  words  of  the  law,  a  "competent  witness"  (that  is, 
for  or  against  her  husband)  "under  the  laws  of  the  state  in  which  the 
proceedings  are  pending."  *7  And  where,  by  the  law  of  the  state,  a 
wife  could  not  be  a  witness  for  or  against  her  husband,  it  was  held  that 
she  could  not  be  required,  in  proceedings  in  bankruptcy  against  her 
husband,  to  testify  concerning  property  in  her  possession  alleged  to 
have  been  conveyed  to  her  in  fraud  of  the  bankrupt's  creditors,  though 
it  was  thought  that  the  trustee  in  bankruptcy,  seeking  to  recover  such 
property,  might  proceed  by  a  bill  of  discovery  against  the  wife.48  But 
on  the  other  hand,  if  competent  as  a  witness,  the  wife  of  the  bankrupt 
might  be  interrogated  as  to  money  or  other  property  in  her  possession, 

"In  re  Jones,  6  N.   B.  R.   386.   Fed.  Van  Tuyl.   3  Ben.  237,  2  N.  B.  R.  579. 

Cas.  No.  7.449 ;   In  re  Witkwskt,  10  N.  Fed.  Cas.  No.  18.879 ;   In  re  Sella1,  1  N. 

B.  R.  209.  Fed.  Cas.  No.  17.290:    In  re  B.  R.  186.  Fed.  Cas.  No.  12.641. 

Dole,  11  Blnohf.  499,  0  N.  B.  R.  193.  Fed.  «  Bankruptcy  Act  1898.  f  21. 

Cas.  No.  3.904.    Compare,  In  re  Heath.  *>In  re  Fowler,   93  Fed.  417,  1  Am. 

t  N.  B.  R.  448.  Fed.  Cas.  No.  6.304.  Bankr.  Rep.    555;    In  re  Jefferson,  96 

"In  re  Peters,  1  Nat.  Bnnkr.  News,  Fed.  826,  3  Am.  Bankr.  Rep.  174;   In  re 

165,  per  Olmstead,  Referee.  Maypr,  97  Fed.  328,  3  Am.  Bankr.  Rep. 

«« Rev.  Stat.  O.  8.  f  BOSS.    See  In  re  222. 


v  Google 


§    268  L*W   OF    BANKRUPTCY  602 

and  as  to  how  and  when  the  same  was  received  or  acquired,  provided 
only  that  the  testimony  showed  such  questions  to  be  reasonably  perti- 
nent to  the  subject  of  inquiry,  which  is,  in  a  general  sense,  the  nature 
and  location  of  the  assets  of  the  bankrupt," 

But  an  amendment  to  the  bankruptcy  law  was  enacted  by  Congress 
in  1903,  which  materially  changed  the  law  on  this  point.  On  the  one 
hand,  it  removed  the  requirement  that  the  wife  should  be  a  competent 
witness  under  the  laws  of  the  state.  On  the  other  hand,  it  limited  the 
scope  of  her  examination.  As  at  present  in  force,  the  statute  provides 
that  the  court  of  bankruptcy  may  "require  any  designated  person,  in- 
cluding the  bankrupt  and  his  wife,  to  appear  in  court  or  before  a  referee 
or  the  judge  of  any  state  court,  to  be  examined  concerning  the  acts, 
conduct,  or  property  of  a  bankrupt  whose  estate  is  in  process  of  admin- 
istration under  this  act :  Provided,  that  the  wife  may  be  examined  only 
touching  business  transacted  by  her  or  to  which  she  is  a  party,  and  to 
determine  the  fact  whether  she  has  transacted  or  been  a  party  to  any 
business  of  the  bankrupt."  M  It  is  said,  however,  that  a  certain  latitude 
must  be  permitted  in  her  examination,  and  if  there  is  reasonable  ground 
therefor,  she  may  be  interrogated  to  determine  whether  a  business  con- 
ducted in  her  name  is  in  fact  hers  or  the  bankrupt's,  and  may  be  asked 
such  questions  as  are  pertinent  to  that  inquiry.01  But  the  bankrupt's 
wife  cannot  be  required  to  testify  as  to  mere  confessions  or  admissions 
of  her  husband  in  regard  to  his  dealings  with  third  persons.  There  is 
nothing  in  the  act  to  destroy  the  privilege  of  such  confidences."  If 
the  wife  of  the  bankrupt,  being  duly  summoned  to  appear  and  be  ex- 
amined, fails  or  refuses  to  attend  before  the  referee,  or  declines  to  be 
sworn  or  to  answer  any  proper  question,  she  is  to  be  dealt  with  as  any 
other  witness,  that  is,  by  an  attachment  to  enforce  her  attendance,  and 
punishment  as  for  contempt  if  she  will  not  respond  to  the  questions.  M 

§  264.  Same;  Other  Witnesses. — Any  person  who  possesses  in- 
formation concerning  the  acts,  conduct,  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration  under  the  law,  may  be  sum- 
moned for  examination  as  a  witness.    This  process  is  meant  primarily 

«>  In  re  Foerst,  83  Fed.  190,  1  Am.  «  In  re  Jefferson,  96  Fed.  826,  3  Am. 

liatikr.  Rep.  259;    Id   re  Post,  1  Nat.  Bankr.  Bep.  174:   In  re  Gilbert,  1  Low, 

Bankr.  News,  627.  340,  Fed.  Cas.  No.  5.410. 

so  Act  Cong.  Feb.  5,  1903,  32  Stat.  797,  »*In  re  Bellis,  38  How.  Prac.  (N.  I.) 

amending  Bankruptcy  Act  1898, 1  21a.  88,  3  N.  B.  R.  270,  Fed.  Caa.  No.  1,276; 

«  In  re  Worrell,  125  Fed.  159,  10  Am.  In  re  Woolford,  4  Ben.  9,  3  N.  B.  B.  444, 

Bankr.  Rep.  744.  Fed.  Cas.  No.  18,029;  In  re  Van  Tuyl, 
2  N.  B.  B.  70,  Fed.  Cos.  No.  16,881. 
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to  aid  the  trustee  in  discovering  and  collecting  the  assets.  But  any 
creditor  of  the  estate  may  also  apply  for  the  examination  of  a  third  per- 
son, though  his  right  to  do  so  is  not  unqualified,  it  being  the  duty  of 
the  court  to  exercise  its  discretion  as  to  awarding  the  summons  asked 
for.0*  This  examination  of  a  third  person  is  a  proceeding  entirely  inde- 
pendent of  the  examination  of  the  bankrupt  himself  at  the  instance 
of  the  creditors;  and  a  witness  cannot  object  to  being  examined  on 
the  ground  that  there  has  not  yet  been  any  examination  of  the  bank- 
rupt." Nor  can  he  object  to  being  sworn  and  examined  on  the  ground 
that  no  issue  has  been  made  up  for  determination,  or  that  there  is  no 
fact  in  dispute,  and  that  therefore  he  cannot  be  questioned  in  the  char- 
acter of  a  "witness."  The  object  of  such  an  examination  is  to  obtain  in- 
formation as  to  the  bankrupt's  property  and  conduct,  not  to  prove  or 
disprove  some  controverted  fact.**  A  person  summoned  for  examina- 
tion in  a  proceeding  in  bankruptcy,  on  the  application  of  a  temporary 
receiver  appointed  by  the  court  of  bankruptcy,  cannot  refuse  to  attend 
or  be  examined  on  the  ground  that  the  order  appointing  the  receiver 
was  erroneous  or  improvidently  made.87  A  creditor,  as  well  as  any  other 
person,  may  be  subject  to  this  examination  and  may  be  interrogated  as 
to  his  own  claim  against  the  bankrupt,  to  the  end  that  it  may  be  strick- 
en out  if  the  evidence  shows  that  it  cannot  be  supported.118  So  also,  an 
assignee  for  the  benefit  of  creditors  or  a  trustee  in  insolvency  appoint- 
ed by  a  state  court,  though  more  than  four  months  before  the  bank- 
rutcy  proceedings,  may  be  summoned  for  examination  and  interro- 
gated concerning  the  disposition  made  by  him  of  the  bankrupt's  as- 
sets.** Also  the  trustee  in  bankruptcy  may  be  subpoenaed  and  required 
to  testify  in  the  same  manner  as  any  other  witness.  But  he  is  not  sub- 
ject to  examination  at  any  time  on  the  mere  motion  of  a  creditor,  and 
an  order  for  his  examination  will  not  be  granted  unless  it  is  asked  upon 


»*  In  re  Andrews,  130  Fed.  383,  12  Where  a  witness  is  the  assignee  of  cer- 

Am.  Bankr.  Rep.  267.  tain  debts  due  from  the  bankrupt  to  his 

"  In  re  Levy.  1  Ben.  454,  1  N.  B.  R.  creditors,  It  Is  not  a  sufficient  reason 

107,  Fed.  Cos.  No.  8,295;   In  re  Freden-  for  him  to  refuse  to  testify  l«fore  the 

berg,  2  Ben.  133,  1  N,  B.  R.  268,  Fed.  referee  as  to  the  actual  consideration 

Cas.  No.  5,075.  paid  for  the  claims,  that  the  eonsidera- 

"In    re  Blake,  2  N.  B.  R.  10,  Fed.  tion  did  not  come  from  the  bankrupt 

Cas.  No.  1,492.  or  his  estate,  and  that  to  answer  would 

»'  In  re  Flxen  &  Co.,  96  Fed.  748,  2  be  revealing  the  private  business  of  the 

Am.  Bankr.  Rep.  822.     Bee  In  re  Fein-  witness  unnecessarily  and  prejudice  him 

berg,  3  Ben.  162,  2  N.  B.  R.  425,  Fed.  In  another  suit  then   pending.     In  re 

Cas.  No.  4,716.  Trask,  7  Ben.  60,  Fed.  Cas.  No.  14,141. 

»*  In  re  Kyler,  2  Ben.  414,  2N.B.R.  «»  In  re  PurseU,  114  Fed.  371,  8  Am. 

649,  Fed.  Cas.  No.  7,956;  In  re  Cllffe,  97  Bankr.  Rep.  96. 
Fed.    540,    3    Am.    Bankr.    Rep.    257. 
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some  issue  regularly  referred  to  the  referee.**  The  law  also  provides 
that  a  person  shall  be  liable  to  punishment  as  for  contempt,  if  he  shall 
"neglect  to  produce,  after  having  been  ordered  to  do  so,  any  pertinent 
document,"  and  that  the  word  "document"  shall  include  any  book,  deed, 
or  instrument  in  writing.*1  A  receiver  appointed  by  a  state  court, 
against  whom  a  suit  is  pending  by  the  trustee  in  bankruptcy  for  the 
possession  of  the  bankrupt's  books,  is  not  privileged  to  refuse  to  pro- 
duce the  books  and  testify  before  the  referee.**  And  it  is  held  that, 
where  it  is  alleged  that  the  bankrupt's  stock  of  goods  was  sold  by  him 
to  a  certain  corporation  without  adequate  consideration,  the  sale  being 
induced  by  the  fraud  of  the  vendee,  a  receiver  of  the  bankrupt's  estate 
has  the  right,  under  process  from  the  court  of  bankruptcy,  to  examine 
any  books  or  documents  of  such  corporation  showing  or  tending  to 
show  its  receipt  or  disposition  of  said  stock,  or  in  any  other  way  relat- 
ing thereto.**  So  also,  where  a  corporation  organized  as  the  successor 
of  a  partnership  is  a  mere  fiction,  its  business  and  assets  being  those 
of  the  partnership,  and  the  firm  is  adjudged  bankrupt,  the  books  of  the 
corporation  must  be  submitted  for  examination  in  the  bankruptcy  pro- 
ceedings, if  demanded.*4 

The  officers  of  a  corporation  represent  it  and  may  be  required  to 
submit  to  an  examination  in  bankruptcy  proceedings  against  the  cor- 
poration.** 

§  265.  Second  Examination  of  Bankrupt. — It  is  the  right  of  credi- 
tors to  have  a  full  disclosure,  on  oath,  by  the  bankrupt  of  everything 

relating  to  his  estate,  and  with  such  detail  as  may  be  necessary  or  useful 
to  the  trustee  in  the  discharge  of  his  duties,  and  it  is  the  duty  of  the 
bankrupt  to  submit  to  such  examination  promptly  on  reasonable  appli- 
cation. Moreover,  each  of  the  creditors  has  equally  the  right  to  exam- 
ine the  bankrupt,  and  the  fact  that  one  of  the  creditors  has  already  exer- 
cised this  privilege  is  not  necessarily  a  reason  why  the  bankrupt  should 
not  again  be  examined  at  the  instance  of  another  creditor.  A  full  and 
fair  opportunity  must  be  allowed  to  all  the  creditors  to  inquire  into  the 

•°  Id  re  Smith,  14  N.  B.  R.  432,  Fed.  ceedinc     In  re  Manael  (D.  C.)  224  Fed. 

Cob.  No.  12.9SS.  642.  35  Am.  Bankr.  Rep.  386. 

"■Bankruptcy  Act  1898,  S  41a:    and  •*  In  re  Fixen  &  Co.,  96  Fed.  748,  2 

§  1,  cl.  13.    And  see  In  re  United  States  Am.  Bankr.  Eep.  822. 

Graphite   Co.,    150    Fed.    300,    20    Am.  °*  In  re  Horgan,  97  Fed.  319;  affirmed, 

Bankr.  Rep.  280.  68   Fen.   414,   39   C.   C.   A.   118,  3   Am. 

»2  In  re  Hulst,  7  Ben.  40.  Fed.  Cas.  Bankr.  Rep.  253. 

No.  C.S04.    But  a  state  prosecuting  offl-  «  Powell  v.  Pangboro,  161  App.  DIv. 

rer  will  not  be  required  to  deliver  to  n  453,  145  N.  Y..  Snpp.  1073;    In  re  Fred 

receiver  or  trustee  in  bankruptcy  books  0.  Henderson,  Inc.  (D.  C.)  266  Fed.  254. 

and  papers  which  he  is  about  to  use,  44  Am.  Bankr.  Rep.  446, 
and  needs    for  use,  in  a  criminal  pro- 
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matters  pertinent  to  such  investigation,  and  it  is  unquestionably  with- 
in the  authority  of  the  court  to  order  the  bankrupt  to  appear  and  be 
examined  a  second  time,  or  as  often  as  proper  occasion  for  it  may  be 
found  to  exist."  At  the  same  time,  the  court,  in  the  exercise  of  a  sound 
discretion,  should  so  regulate  the  time  and  manner  and  course  of  the 
examinations  as  to  protect  the  bankrupt  from  unnecessary  annoyance  or 
oppression  and  delay.  Thus,  the  court  may  order  all  the  creditors  to 
unite  in  one  and  the  same  examination,  if  that  seems  the  proper  course. 
And  when  the  bankrupt  has  once  fully  submitted  to  an  examination,  he 
has  a  right  to  be  protected  against  unreasonable  demands  upon  his  time 
for  further  examination,  and  after  ample  opportunity  has  been  afforded 
and  an  apparently  full  examination  had,  a  second  examination  will  not 
be  ordered  unless  some  substantial  reason  for  such  an  order  is  present- 
ed and  established.67  Where  an  examination  of  the  bankrupt  is  abruptly 
terminated  by  the  failure  of  the  trustee's  counsel  to  appear,  and  an  or- 
der for  a  new  examination  is  taken,  the  bankrupt  cannot  refuse  to  at- 
tend or  to  testify.*8 

§  266.  Conduct  of  the  Examination. — It  is  provided  by  the  general 
orders  in  bankruptcy  that  "the  examination  of  witnesses  before  the 
referee  may  be  conducted  by  the  party  in  person  or  by  his  counsel  or 
attorney,  and  the  witness  shall  be  subject  to  examination  and  cross- 
examination,  which  shall  be  had  in  conformity  with  the  mode  now 
adopted  in  courts  of  law."**    In  examinations  in  bankruptcy,  as  in  oth- 


••  In  re  Bryant,  1S8  Fed.  530,  26  Am. 
Bankr.  Rep.  504 ;  in  re  Mellen,  97  Fed. 
326,  3  Am.  Bankr.  Rep.  226;  In  re  Vo- 
gel,  5  N.  B.  R.  393,  Fed.  Cas.  No.  16,084; 
In  re  Brandt,  2  N,  B.  B.  345,  Fed.  Cas. 
No.  1.813. 

«t  In  re  Frisliie,  13  N.  B.  R.  349.  Fed. 
Gas.  No.  5431 ;  In  re  Adams,  3  Ben.  7, 
2  N.  B.  R.  272,  Fed.  Cas.  No.  40:  In  re 
Isidor.  2  Ben.  123,  1  N.  B.  R.  264.  Fed. 
Cas.  No.  7,105;  In  re  Gilbert,  1  Low. 
340,  3  N.  B.  B.  152,  Fed.  Cas.  No.  5,410. 

«» In  re  Van  Tuyl,  2  N.  B.  R.  70,  Fed. 
Cas.  No.  16,881. 

»»  General  Order  No.  22.  See  In  re 
Dunn,  9  N.  B.  R.  487,  Fed.  Cas.  No. 
4473.  Explicit  authority  to  the  referee 
to  administer  the  oath  to  witnesses,  and 
to  conduct  the  examination  generally, 
Is  found  in  section  38,  clause  2,  of  the 
act.  And  see  United  States  v.  Ambrose, 
2  Fed.  550.  The  attorney  for  the  trustee 
in  bankruptcy  may  act  aa  attorney  for 
the  creditors  in  the  examination  of  the 


bankrupt.  In  re  Levy,  1  X.  B.  R.  181, 
Fed.  Cas.  No.  8,2fl9.  Where  an  attorney 
offers  to  examine  the  bankrupt  in  be- 
half of  a  creditor,  and  it  appears  thai 
his  power  of  attorney  has  been  revoked. 
It  Is  not  error  for  the  referee  to  refuse 
the  attorney  the  right  to  examine  the 
bankrupt  as  to  the  circumstances  under 
which  the  revocation  of  his  power  of 
attorney  had  been  obtained.  In  re 
Tlfft,  17  N.  B.  R.  550,  Fed.  Cas.  No.  14,- 
030.  On  the  examination  of  a  witness 
respecting  the  bankrupt's  estate,  on  the 
up  plication  .if  a  creditor,  It  is  held  that 
other  creditors  have  no  right  to  Inter- 
vene and  object  to  questions  asked.  In 
re  Stuyvcsant  liauk,  6  Ben.  33,  7  N.  B. 
R.  445,  Fed.  Cas.  No.  13,582.  As  to  the 
right  of  counsel  for  one  witness  to  cross- 
examine  another  witness,  and  the  ref- 
eree's discretion  in  allowing  or  refusing 
it.  see  In  re  Jordan,  2  Nat.  Bankr.  News, 
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er  proceedings,  the  trustee  is  the  trustee  of  all  the  creditors,  and  pri- 
marily represents  them  all.70  But'  an  examination  of  witnesses  before 
a  referee  is  a  "proceeding  in  bankruptcy"  before  a  court,  and  every 
creditor  of  the  bankrupt  is  a  party  in  interest  and  entitled  to  participate 
therein.'11  But  the  word  "creditor"  does  not  include  the  agent,  attor- 
ney in  fact,  or  proxy  of  a  creditor,  and  a  creditor  cannot  appoint  a  rep- 
resentative who  is  not  an  attorney  at  law,  to  examine  the  witnesses  be- 
fore the  referee.™  Although  the  Bankruptcy  Act  gives  latitude  in  an 
examination  of  this  kind,  it  does  not  otherwise  abrogate  the  rule  as  to 
the  examination  and  cross-examination  of  witnesses  which  prevails  in 
the  federal  courts.1*  And  it  is  held  that  this  rule  applies  to  the  exam- 
ination of  the  bankrupt  himself  as  well  as  to  that  of  any  other  witness, 
and  consequently,  when  the  bankrupt  has  been  examined  by  a  creditor 
or  by  the  trustee,  he  may  be  cross-examined  by  his  own  counsel  so  far 
as  may  be  necessary  to  explain  or  qualify  any  matters  brought  out  on 
the  direct  examination  which  may  seem  to  bear  unfavorably  upon  his 
conduct  or  dealings,  or  which  are  obscure.7*  The  rules  also  provide 
that  "a  deposition  taken  upon  an  examination  before  a  referee  shall  be 
taken  down  in  writing  by  him  or  under  his  direction,  in  the  form  of  a 
narrative)  unless  he  determines  that  the  examination  shall  be  by  ques- 
tion and  answer.  When  completed,  it  shall  be  read  over  to  the  witness 
and  signed  by  him  in  the  presence  of  the  referee."75  It  has  been  held 
that  the  referee,  as  a  judicial  officer,  is  not  required  either  by  custom, 
the  bankruptcy  act,  or  the  rules,  to  take  the  notes  of  testimony  person- 
ally, or  to  incur  the  expense  of  clerical  or  stenographic  aid  therein  for 
the  benefit  of  a  creditor  examining  the  bankrupt,  without  indemnity 
therefor.  He  should  supervise  or  direct  the  taking  of  testimony  at  the 
expense  of  the  parties  desiring  it,  or  he  may  allow  it  to  be  taken  by  the 
parties  themselves."    But  the  referee,  upon  the  application  of  the  trus- 

f  •  Mechanics*  4  Traders'  Ins.  Co.  v.  a  referee,  in  which  the  bankrupt  or  other 

MeVay,  142  Ark.  522,  219  S.  W.  34.  witnesses  are  examined,  and  all  such 

TiThe  Prussian  (D.  C.)  255  Fed.  857,  hearings  must  be  taken  down   In  writ-. 

43  Am.  Bankr.  Hep.  13.  lng,  read  over  to  the  witness,  and  signed 
"  In  re  Looney  (D.  C.)  262  Fed.  209,  by  htm.    In  re  Post  (D.  C.)  256  Fed.  236, 

44  Am.  Bankr.  Rep.  542.  43  Am.  Bankr.  Rep.  186.    The  examln- 
T»In  re  Kinnane  Co.  (D.  C.)  217  Fed.  lng  pnrty  has  the  right  to  insist  that 

488,  33  Am.  Bankr.  Rep.  243.  the  examination  shall  be  reduced  to  wrtt- 

'*  In  re  Noyes,  2  Low.  352,  11  N.  B.  lng.    In  re  Jackson,  8  N.  B.  R.  424,  Fed. 

R.    Ill,    Fed.  Cas.  No.    10.370;    In   re  Cas.  No.  7,128.    A  witness,  having  been 

Leachman,  1  N.  B.  R.  391,  Fed.  Cas.  No.  examined  and  his  testimony  taken  down, 

S,157;   In  re  Levy,  1  Ben.  496, 1  N.  B.  R.  Is  entitled  to  read  over  his  testimony 

136,  Fed.  Cas.  No.  8^96.    Compare  In  re  before  being  required  to  sign  It.    In  re 

Bragg,  Fed.  Cas.  No.  1,799.  Wsters-Colver  Co.  (D.  C.)  212  Fed.  761, 

ts  General  Order  No.  22.    In  this  or-  32  Am.  Bankr.  Hep.  379. 

der,  the  word  "deposition"  applies  to  all  7*  in  re  Warszawlak,  1  Nat.  Bankr. 

hearings  in  bankruptcy  matters  before  News,  135. 
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tee  in  bankruptcy,  may  authorize  the  employment  of  a  stenographer  to 
report  and  transcribe  the  proceeding's  at  the  expense  of  the  estate." 
When  this  is  done,  the  testimony  of  the  witness  will  be  taken  down  by 
question  and  answer,  and  the  hearing  will  be  adjourned  until  the  ste- 
nographer has  transcribed  his  notes,  after  which  the  deposition  should 
be  read  over  to  the  witness  and  signed  by  him  in  the  presence  of  the 
referee.  If  a  witness  should  refuse  to  sign  his  deposition  after  it  has 
been  transcribed  and  read  to  him,  it  is  probable  that  he  might  be  re- 
quired to  do  so  by  an  order,  disobedience  to  which  would  be  a  con- 
tempt.™ The  bankrupt  cannot  require  the  referee  to  have  his  testimony 
taken  down  in  longhand  when  the  trustee  furnishes  a  stenographer.™ 
The  referee  has  a  general  control  over  the  conduct  and  course  of  the 
examination;  but  it  is  said  that  he  has  no  authority  to  limit  in  advance 
the  time  within  which  the  examination  must  be  concluded.**  He  may 
adjourn  the  examination  for  sufficient  cause,11  and  although  he  is  re- 
quired to  certify  to  the  judge  for  decision  questions  arising  in  the  course 
of  the  proceeding,  he  may  properly  refuse  to  suspend  the  examination 
which  is  pending  until  the  decision  of  such  questions,  at  least  where 
no  creditor  is  at  that  time  entitled  to  priority.'1 

§  267.  Same;  Right  to  Counsel. — A  stranger  to  the  proceedings 
(that  is,  one  who  is  neither  the  bankrupt  himself  nor  a  creditor)  when 
'  summoned  to  appear  and  be  examined  in  bankruptcy,  at  the  instance 
of  the  trustee  or  the  creditors,  has  no  right  to  have  the  attendance  and 
advice  of  counsel  at  his  examination. M  Neither  is  a  creditor  of  the 
bankrupt  a  "party"  to  the  proceeding,  in  any  such  sense  as  to  entitle 
him  to  interfere  with  it  or  be  represented  in  it  by  counsel,  or  at  least 
it  is  in  the  judicial  discretion  of  the  referee  to  permit  or  refuse  such 
representation.8*  But  in  the  case  of  the  bankrupt  himself,  it  is  different. 
The  rule  is  well  settled  that  he  is  entitled  to  be  attended  by  his  counsel 
on  his  examination,  and  that  the  attorney  may  interpose  objections  to 

"  Bankruptcy  Act  1898,  !  38,  cL  5.  4.716;  In  re  Fredeuberg,  2  Ben.  133,  1  N. 

ib  See  Bankruptcy  Act  1898,  J  41 ;  Ax-  B.    R.  288,  Fed.  Cas.  No.  5,075;    In  re 

noId  v.  Kearney,  29  Fed.  820.  Feeuy,  1  Hask.  304,  Fed.  Cas.  No.  4,715; 

">In  re  Frey,  9  Ben.  185,  Fed.  Cas.  In  re  Stuyvesant  Bank,  6  Ben.  33,  7  N. 

No.  5,114.  B.  R.  445,  Fed.  Cas.  No.  13,582;  In  re 

»o  In    re  Tift,  17  N.  B.  R.    421,  Fed.  Schonberg,    7  Ben.  211,  Fed.  Cas.    No. 

Cas.   No.  14,036;  In  re  Waltzfelder,  8  12,477;  In  re  Comstock,  3  Sawy.  517, 

Ben.  423 ;  Fed.  Cas.  No.  17.047.  Fed.  Cas.  No.  3,080;  In  «e  Howard,  95 

si  In  re  Robinson,  2  N.  B.  R.  516,  Fed.  Fed.  415,  2  Am.  Bankr.  Rep.  582. 
Caa.  No.  11,942.  »« In  re  Abbey  Press,  134  Fed.  51,  67 

8*  In  re  Tifft,  17  N.  B.   R.  550,  Fed.  C.  C.  A.  161,  13  Am.  Bankr.  Bep.  11 ;  In 

Cas.  No.  14,030.  re  Comstock,  3  Sawy.  517,  13  N.  B.  R. 

es  In  re  Emlgh  <D.  C.)  243  Fed.  988,40  193,  Fed.  Cas.  No.  3,080.     But  see  The 

Am.  Bankr.  Rep.  277.    In  re  Fetnberg,  3  Prussian  (D.  C.)  255  Fed.  857,  43  Am. 

Ben.  162,  2  N.  B.  R.  425,  Fed.  Cas.  No.  Bankr.  Rep.  13,  holding  that  the  exam- 
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any  improper  questions  propounded  to  the  bankrupt.*8  But  the  bank- 
rupt has  no  absolute  right  to  consult  with  his  counsel  before  answering 
any  given  questions,  or  to  take  his  advice  as  to  the  necessity  of  his  an- 
swering the  question  or  the  form  of  his  answer.  This  privilege  may 
be  allowed  to  him  by  the  referee,  if  the  circumstances  render  it  proper, 
but  it  cannot  be  claimed  as  of  right.  The  referee  has  a  discretionary 
power  to  allow  such  a  consultation  of  the  bankrupt  with  his  counsel,  and 
whether  or  not  it  shall  be  allowed  must  be  determined  by  him  according 
to  the  circumstances  of  each  particular  case.**  On  this  point  it  has 
been  said:  "There  may  be  a  case  in  which  such  a  privilege  might  or 
should  be  allowed,  as,  for  example,  where  the  examination  might  impli- 
cate the  bankrupt  in  a  criminal  charge,  or  require  the  disclosure  of 
facts  against  which  he  is  protected  by  law.  But  even  in  such  a  case, 
the  presence  of  the  bankrupt's  counsel  will  generally,  if  not  always, 
furnish  all  the  protection  needed  without  the  allowing  of  a  private  con- 
sultation." *1 

§  268.  Objections  to  Questions  and  Rulings  Thereon. — Objections 
to  questions  may  be  raised  in  the  usual  manner  and  by  any  one  qualified 
to  object.  Where  the  bankrupt  is  an  attorney,  he  has  the  right  to 
raise  any  question  on  his  examination  which  an  attorney  for  him  could 
raise,  and  he  is  not  in  contempt  for  refusal  to  answer  questions  to  which 
he  presents  in  good  faith  well-founded  objections.*8  The  general  orders 
in  bankruptcy  provide  that  the  referee  "shall  note  upon  the  deposition 
any  question  objected  to,  with  his  decision  thereon,  and  the  court  shall 
have  power  to  deal  with  the  costs  of  incompetent,  immaterial,  or  irrel- 
evant depositions,  or  parts  of  them,  as  may  be  just."  **  The  correspond- 
ing general  order  (No.  10)  under  the  act  of  1867  provided  that  the  reg- 
ister should  note  upon  the  deposition  the  objections  made  to  any  ques- 
tion, but  should  not  have  power  to  decide  on  the  competency,  materiality, 
or  relevancy  of  the  question,  and  consequently  he  could  not  overrule 
or  exclude  any  question."*  The  present  practice  is  for  the  referee,  when 
an  objection  is  interposed,  to  incorporate  in  the  deposition  the  question 

lnation  of  witnesses  before  a  referee  is  In  »v  Judson,  2  Ben.  210, 1  N.  B.  R.  364, 

a  "proceeding  in  bankruptcy"  before  a  Fed.  Cus.  No.  7,5(i2;  In  re  Collins,  1  N. 

court,  and  that  every  creditor  of  the  B.  R.  551,  Fed.  Cas.  No.  3,008;  In  re 

bankrupt  Is  a  party  in  interest  and  en-  Lord,  3  K.  B.  R.  243,  Fed.  Cas.  No.  8,502. 

titled  not  only  to  participate  In  the  ex-  «  In  re  Collins,  1  N.  B.  R.  551,  Fed. 

aminatton  but  to  the  presence  of  counsel  Cas.  No.  3,008. 

in  bis  behalf  «'  In  re  Shaffer,  104  Fed.  982,  4  Am. 

ss  In  re  Tanner,  1  Low.  215,  1  N.  B.  Bankr.  Rep.  728. 

R.  316,  Fed.  Cae.  No.  13,745.  »•  General  Order  No.  22. 

«•  In  re  Patterson,  1  X.  B.  R.  150.  Fed.  "In  re  Levy,  1  Ben.  496,  1  N.  B.  B. 

Cas  No.  10,810;  In  re  Tauner,  1  Low,  130,  Fed.  Cas.  No.  8.296;  In  re  Patter- 

215, 1  N.  B.  R.  310,  Fed.  Cas.  No.  13,745;  boh,  1  N.  B.  B.  147,  Fed.  Cas.  No.  10,818; 
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asked,  the  fact  and  grounds  of  objection,  and  his  ruling  on  the  objection, 
and  then,  even  though  he  decides  the  question  to  be  inadmissible,  to 
allow  and  require  it  to  be  answered  and  the  answer  to  be  entered  in  the 
deposition.  '  But  an  exception  is  made  in  the  case  of  clearly  privileged 
testimony,  and  also  as  to  evidence  which  is  so  unmistakably  incompetent, 
irrelevant,  or  immaterial  that  it  would  be  an  abuse  of  process  or  of  the 
power  of  the  court  to  compel  its  production  or  permit  its  introduction.*1 

§  269.  Scope  of  the  Inquiry. — In  reference  to  the  examination  of 
the  bankrupt,  it  is  provided  that  he  may  be  interrogated  "concerning 
the  conducting  of  his  business,  the  cause  of  his  bankruptcy,  his  dealings 
with  his  creditors  and  other  persons,  the  amount,  kind,  and  whereabouts 
of  his  property,  and,  in  addition,  all  matters  which  may  affect  the  admin- 
istration and  settlement  of  his  estate." w  Under  this  broad  provision, 
the  bankrupt  may  be  examined  substantially  as  under  a  reference  upon 
a  creditor's  bill,  or  in  proceedings  supplementary  to  execution.**  All 
questions  are  proper  which  elicit  answers  tending  to  show  an  interest  of 
the  bankrupt  in  property  at  the  time  the  petition  was  filed.*4  And  it 
is  the  duty  of  the  bankrupt  to  disclose  whatever  it  may  concern  any 
parties  interested  to  know  concerning  his  debts,  business,  or  estate.** 
Thus,  he  may  be  required  to  make  known  to  the  trustee  the  combination 
of  a  safe  alleged  to  contain  property  of  his.**  But  there  are  limits  to  the 
range  which  this  examination  may  take,  and  no  questions  are  proper 
which  are  not  relevant  to  the  matters  described  in  the  statute  as  the 
subjects  of  the  inquiry.  Thus,  if  the  bankrupt  has  testified  that  he 
is  not  the  owner  of  certain  property,  questions  relating  to  the  identity 

In  re  Roeen  field,  1  N.   B.  B.  319,  Fed.  »«  In  re  Carson,  2  N.  B.  B.  107,  Fed. 

Cas.  No.  12,059;  In  re  Bond,  3  N.  B.  R.  Cas.  No.  2,461.    A  question  as  to  whetb- 

7,  Fed.  Cas.  No.  1,618;  In  re  Koch,  Fed.  it  a  bankrupt  did  not  make  a  certain 

Cas.  No.  7,916.     See  In  re  Reaklrt,  7  N.  statement    In   writing  as  to  his    assets 

B.  H.  329,  Fed.  Cub.  No.  11,614.  within  a  few  months  prior  to  his  bank- 

"  Supra,  f  72.  ruptcy,  on  which  he  obtained  property 

•i  Bankruptcy  Act  1898,  g  7,  clause  9.  on  credit  from  certain  of  his  creditors, 

The  examination  of  an  alleged  bankrupt  is  material  and  proper  to  be  asked  him 

which  can  be  ordered  under  g  21a  of  the  on    his  examination.     In  re    Jacobs  ft 

Act  Is  to  show  the  condition  of  the  es-  Roth,  164  Fed.  988,  18  Am.  Bankr.  Bep. 

tate.  and  enable  the  court  to  discover  Its  728. 

extent  and  whereabouts  and  get  posses-  »» In  re  Cooke,  10  N.  B.  B.  126,  Fed. 
sion  of  it,  and  such  examination  cannot  Cas.  No.  3,168.  He  may  be  examined  on 
be  employed  to  Obtain  evidence  for  use  the  question  whether  a  composition  offer- 
en  the  controverted  issue  of  insolvency,  i-d  to  his  creditors  should  be  accepted  by 
examination  for  the  latter  purpose  being  them  and  confirmed  by  the  court,  as  be- 
authorized  by  jj  3d.  In  re  Stell  (D.  C.)  Ing  for  the  best  Interest  of  all  concern- 
269  Fed.  1008,  46  Am.  Bankr.  Bep.  492.  ed.    In  re  Ash,  17  N.  B.  R.  19,  Fed.  Cas. 

« In  re  Pioneer  Paper  Co.,  7  N.  B.  B.  No.  571. 

250,  Fed.  Cas.  No.  11,178.  ••  In  re  Hooks  Smelting  Co.,  138  Fed. 
954,  15  Am.  Bankr.  Rep.  83. 
Blk.Bkr.(3d  Ed.)— 39 
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of  the  owner,  and  the  duration,  extent,  and  character  of  the  ownership 
of  such  property,  are  not  relevant.*7  But  while  the  debtor  cannot  be 
interrogated  as  to  property  in  which  he  clearly  has  no  interest,  he  is 
subject  to  examination  as  to  all  property  in  which  he  may  have  an 
interest.  That  is,  it  is  not  necessary  for  the  examining  creditor  or 
trustee  first  to  show  that  the  bankrupt  actually  has  an  interest  in  the 
property,  before  questioning  him  about  it,  but  only  to  show  that  he  may- 
have  such  an  interest."*  For  similar  reasons,  it  is  held  that  a  creditor 
who  has  filed  proof  of  a  debt,  claiming  that  it  was  contracted  by  fraud, 
cannot  examine  the  bankrupt  as  to  the  facts  constituting  the  alleged 
fraud,  the  inquiry  being  irrelevant  to  the  scope  and  purpose  of  the 
examination.9*  Neither  is  it  proper,  on  the  examination  of  the  bank- 
rupt, to  interrogate  him  as  to  any  property  which  he  may  have  acquired 
since  the  commencement  of  the  proceedings.  For  any  such  property 
is  his  own,  and  is  not  affected  by  the  bankruptcy  w*  Nor  can  he  be 
questioned  as  to  his  prospects  or  future  plans  or  expectations,  since  these 
have  no  bearing  on  the  proceeding  in  bankruptcy.*01  But  on  the  other 
hand,  a  creditor  who  is  examining  the  bankrupt  is  not  limited  in  his 
questions  to  transactions  taking  place  since  his  own  debt  accrued,*** 
and  generally,  the  examination  is  not  limited  to  facts  and  transactions 
occurring  within  four  months  prior  to  the  bankruptcy,  but  may  be  di- 
rected to  matters  anterior  to  that  time,  if  the  circumstances  in  question 


«  In  re  Van  Tuyl,  1  N.  B.  E,  636,  Fed. 
Cos.  No.  16,880. 

»•  In  re  Bonesteel,  2  N.  B.  R.  330,  Fed. 
Cas.  No.  1,(528.  Where  the  examination 
has  shown  that  the  wife  of  the  bankrupt 
holds  valuable  property  transferred  to 
her  by  third  persona  after  his  Insolvency, 
and  enough  has  come  out  to  furnish  rea- 
sonable support  for  the  theory  that  the 
consideration  for  such  transfer  moved 
from  the  bankrupt  himself,  or  that  the 
transfer  to  the  wife  was  a  mere  cover, 
then  it  is  the  right  of  the  creditor  to  ex- 
amine the  bankrupt  fully  and  minutely 
with  reference  to  the  whole  transaction, 
and  the  bankrupt  must  answer  all  per- 
tinent questions.  Idem.  And  see  In  re 
Clark,  4  N.  B.  R.  237.  Fed.  Cas.  No.  2.805. 
So  where  a  bankrupt  stated  that  he  had 
sold  certain  property  and  used  part  of 
the  proceeds  in  paying  a  debt  for  mon- 
ey borrowed,  alt  the  circumstances  of  the 
transaction  are  open  to  inquiry  on  the 
bankrupt's  examination  by  his  creditors. 
In  re  Brundage,  100  Fed.  613,  4  Am. 
Bankr.  Rep.  47. 


»» In  re  Wright,  2  Ben.  009,  2  N.  B. 
R.  142,  Fed.  Cos.  No.  18,065.  Compare 
In  re  Koch,  1  N.  B.  R.  549,  Fed.  Cas.  No. 
7,916. 

i»o  in  re  Levy,  1  Ben.  496,  1  N.  B.  B. 
136,  Fed.  Cas.  No.  8^96;  In  re  Rosenfleld, 
1  N.  B.  R.  319.  Fed.  Cas.  No.  12,059.  But 
he  may  be  asked  questions  tending  to 
show  that,  within  a  short  time  after  fil- 
ing his  petition,  he  bad  money  in  his 
possession  not  acquired  by  the  transac- 
tion of  any  business  subsequent  to  such 
filing.  In  re  McBrlen.  3  Ben.  481,  3  N. 
B.  R.  344,  Fed.  Cas.  No.  8,666.  And  If 
he  has  acquired  valuable  property  dar- 
ing the  proceedings  under  suspicions  cir- 
cumstances, he  may  be  questioned  con- 
cerning It.  In  re  Walton,  1  Nat.  Bankr. 
News,  533.  And  see  In  re  Tudor,  96  Fed. 
942.  2  Am.  Bankr.  Rep.  808. 

i»i  In  re  White,  2  Nat.  Bankr.  News, 


v  Google 


611  EXAMINATIONS    IN    BANKRUPTCY  §   269 

will  throw  any  light  upon  the  facts  or  issues  pertinent  to  the  proceed- 
ings.1** 

As  to  witnesses  other  than  the  bankrupt  himself,  the  law  provides 
that  they  may  be  examined  concerning  the  "acts,  conduct,  or  property 
of  the  bankrupt."  The  examination  of  a  third  person  in  a  bankruptcy 
proceeding  differs  from  the  examination  of  a  witness  on  the  trial  of 
a  case.  In  the  latter,  there  can  be  no  examination  of  "witnesses"  until 
there  has  been  an  issue  made  up  and  some  point  of  fact  in  controversy, 
and  then  the  examination  must  be  confined  to  such  issue  or  fact.  But 
in  bankruptcy,  the  witness  may  be  interrogated  generally  as  to  the  "acts, 
conduct,  and  property  of  the  bankrupt,"  the  object  being  to  obtain 
information  touching  the  estate  of  the  bankrupt,  its  condition  and  lo- 
cation, and  his  conduct  as  affecting  his  property  and  his  disposal  of  it, 
in  order  that  the  necessary  steps  may  be  taken  for  its  recovery  and 
preservation.***  TUlie  trustee  may  use  the  right  of  examining  a  creditor 
or  other  person  for  the  purpose  of  discovering  the  particulars  of  a 
transaction  with  the  bankrupt  which  he  suspects  to  have  been  fraudu- 
lent, and  of  getting  evidence  which  will  enable  him  to  maintain  a  suit 
to  set  aside  the  judgment  or  transfer  impeached.  Thus,  the  witness 
may  be  required  to  give  information  as  to  property  of  the  bankrupt 
fraudulently  held  in  his  name,  as  to  preferences  alleged  to  have  been 
given,  as  to  his  knowledge  of  any  property  concealed  by  the  bankrupt, 
as  to  any  secret  trust  or  other  arrangement  between  the  bankrupt  and 
himself,  so  far  as  it  affects  the  estate  or  the  rights  of  other  creditors, 
as  to  alleged  liens  on  the  property,  and  so  forth.1**  But  here,  as  in  all 
judicial  examinations,  questions  propounded  must  be  relevant  to  the 
subject  of  inquiry.  The  course  of  the  examination  must  be  confined 
within  legal  limits,  and  though  the  court  is  vested  with  a  wide  measure 
of  discretion  as  to  its  scope,  it  must  not  be  pushed  so  far  as  to  encroach 
upon  the  witness'  right  of  privacy  in  relation  to  his  own  affairs,  where 
the  concerns  of  the  bankrupt  are  not  involved.1**    While  the   statute 

'•"In  re  Brundage,  100  Fed.  613,  4  Pioneer  Paper  Co.,  7  N.  B.  R.  250,  Ted. 

Am.  Bankr.  Rep.  47.  Cas.  No.  11,178;  Garrison  v.  Markley,  7 

io*  In  re  Blalte,  2  N.  B.  R.  10,  Fed.  N.  B.  R.  243,  Fed.  Cns.  No.  5.256. 
Cae.  No.  1,492 ;  IB  re  FIxen  4.  Co.,  96  io»  In  re  Horgan,  98  Fed.  414,  39  C 

Fed.  748,  2  Am.  Bankr.  Rep.  822.    This  C.  A.  118,  3  Am.  Bankr.  Rep.  253 ;  In  re 

provision  of  the  statute  does  not  author-  Howard.  95  Fed.  415,  2  Am.  Bankr.  Rep. 

lze  the  Interrogating  of  a  witness  con-  682.     See  In  re  Earle,  3  N.  B.  R.  304, 

cerning  an  alleged  contract  regarding  the  Fed.    Cas.  No.  4.244;  In  re  Stuyvesant 

bankrupt's  property  made,  not  with  the  Bank,  6  Ben.  33,  7  N.  B.   R.  445,  Fed. 

bankrupt,  but  with  the  trustee  himself.  Cas.  No.  13,582 ;  In  re  Lathrop.  4  N.  B. 

In  re  Madero  Bros.  (D.  C.)  256  Fed.  858,  R.  94,  Fed.  Cas.  No.  8,106.    Where  the 

43  Am.  Bankr.  Rep.  669.  person  examined  Is  the  principal  stock - 

i»»  In  re  Lathrop,  Hasklns  &  Co.,  184  holder  and  manager  of  an  alleged  bank- 
Fed.  534,  24  Am.  Bankr.  Rep.  911 ;  In  re  rupt  corporation,  It  Is  Imperative  that 
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should  be  liberally  construed,  so  as  to  enforce  full  and  frank  answers 
by  a  witness  in  aid  of  the  bankruptcy  proceedings,  yet  it  does  not  au- 
thorize an  inquiry  into  his  private  affairs  which  have  no  relation  to  the 
"acts,  conduct,  or  property"  of  the  bankrupt,  nor  can  the  court  require 
him  to  produce  private  papers  having  no  relation  thereto;  and  a  mere 
affidavit  of  belief  on  the  part  of  creditors  or  others  is  not  sufficient  to 
overcome  a  positive  statement  of  the  witness  that  the  transactions  in- 
quired about  or  papers  demanded  have  no  relation  to  the  bankrupt,  so 
as  to  authorize  the  court  to  compel  him  to  answer  or  to  produce  the 
papers.10*  So,  the  court  cannot  compel  an  officer  of  a  corporation  in 
which  the  bankrupt  had  stock,  the  same  being  admittedly  in  the  bank- 
rupt's possession,  to  give  evidence  as  to  his  opinion  of  the  value  of  the 
stock  and  to  produce  in  support  thereof  the  records  relating  to  the  finan- 
cial condition  of  the  company  A"  Again,  a  witness  cannot  be  compelled 
to  answer  as  to  the  original  consideration  for  a  negotiable  bond  issued 
by  the  bankrupt  where  the  creditor  is  a  bona  fide  holder  for  value.1** 
And  where  the  bankrupt,  more  than  a  year  before  the  enactment  of  the 
bankruptcy  law,  had  made  an  assignment  for  the  benefit  of  his  credi- 
tors under  the  state  law,  it  is  not  material  or  proper,  in  his  examination 
in  the  bankruptcy  proceedings,  to  inquire  into  the  circumstances  under 
which  the  assignment  was  made,  nor  to  require  the  assignee  to  produce 
the  books  and  papers  turned  over  to  him  at  the  time,  unless  a  foundation 
is  first  laid  for  the  belief  that  property  of  the  bankrupt  was  withheld  by 
him  at  the  time  of  such  assignment  and  was  still  held  as  his  at  the 
time  of  the  enactment  of  the  bankruptcy  law.110  But  it  is  not  left  to 
the  judgment  of  the  witness  to  decide  whether  or  not  the  question  put 
to  him  is  relevant.  If  he  declines  to  answer  any  question  on  this  ground, 
he  does  so  at  his  peril,  for  the  decision  as  to  relevancy  of  any  question 
or  line  of  inquiry  is  for  the  court.1"  Moreover,  in  these  examinations 
in  bankruptcy,  saving  the  right  of  the  witness  to  refuse  to  criminate  him- 
self, and  respecting  the  inviolability  of  privileged  communications,  the 
courts  will  generally  rule  on  the  side  of  relevancy,  and  require  the  wit- 
ness to  answer  if  it  seems  even  probable  that  the  facts  to  be  elicited 


much  latitude  be  permitted  In  tbe  exam-  Bankr.  Bep.  554;  In  re  B.  8.  Wheeler  4 

lnation,  even  though  some  personal  at-  Go.,  161  Fed.  542,  18  Am.  Bankr.  Bep. 

fairs  of  the  witness  may  be  revealed,  42L 

keeping  In  mind  as  the  test  of  Its  scope  i*«  In  re  Sellgman,  192  Fed.  760,  26 

that  the  inquiry  concerns,  primarily  and  Am.  Bankr.  Rep.  664. 

objectively,  the  "acts,  conduct,  or  prop-  i«"  In  re  Leland,  6  Ben.  ITS,  Fed.  Cas. 

erty  of  the  bankrupt."    In  re  Standard  No.  8,229. 

Aero  Corporation  (C.  C.  A.)  270  Fed.  783,  »°  In  re  Hayden,  96  Fed.  199,  1  Am. 

46  Am.  Bankr.  Rep.  617.  Bankr.  Rep.  670. 

io>  in  re  Carley,  106  Fed.  862,  B  Am.  «»  People's  Bank  of  Buffalo  v.  Brown. 
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may  be  relevant.1"  But  creditors  cannpt  use  the  process  of  examina- 
tions in  bankruptcy  for  the  purpose  of  obtaining  information  (from  per- 
sons other  than  the  bankrupt  himself)  which  they  can  use  in  opposition 
to  his  discharge.  In  regard  to  such  witnesses,  and  the  facts  they  may 
know,  a  creditor  must  be  left  to  the  risk  of  establishing  them  upon  the 
trial  of  the  issues  as  parties  are  in  ordinary  trials  at  law.11* 

§  270.  Privileged  Communications. — The  rule  which  forbids  the 
disclosure,  as  matter  of  evidence,  of  confidential  communications  pass- 
ing between  an  attorney  and  his  client  will  be  respected  and  enforced  in 
examinations  in  bankruptcy  no  less  than  in  other  judicial  investiga- 
tions.114 At  the  same  time,  counsel  for  the  bankrupt,  when  examined 
as  a  witness,  will  be  bound  to  answer  all  questions  except  such  as  re- 
quire him  to  disclose  information  as  to  the  affairs  of  the  bankrupt  which 
he  received,  as  such  counsel,  from  the  bankrupt  or  from  persons  to 
whom  he  was  referred  by  the  bankrupt  for  the  purpose  of  obtaining  in- 
formation.08 In  other  words,  an  attorney  cannot  refuse  to  answer  un- 
less the  facts  which  he  is  asked  to  disclose  came  to  his  knowledge 
while  acting  in  his  professional  capacity  and  came  from  the  client  or 
from  some  one  acting  for  the  client.116  A  witness  summoned  for  exam- 
ination in  a  bankruptcy  proceeding  cannot  refuse  to  be  sworn  merely 
on  the  ground  that  he  had  been  counsel  for  the  bankrupt  and  was  still 
his  legal  adviser.  "The  right  to  refuse  to  answer  a  question  on  the 
ground  of  privilege  does  not  warrant  a  refusal  to  be  sworn  as  a  wit- 
ness. The  privilege  cannot  be  interposed  until  a  question  is  asked 
which  invades  the  privilege." in  Nor  will  it  be  permitted  to  the  attor- 
ney of  the  bankrupt  to  add  to  his  oath  as  a  witness  a  reservation  as  to 
privileged  communications.118  Whether  the  privilege  is  properly  claim- 
ed and  should  be  allowed  is  a  question  which  must  be  determined  by 
the  court  and  not  by  the  witness,  and  hence,  by  way  of  preliminary 
investigation,  the  witness  may  be  subjected  to  such  an  interrogation 
as  will  put  the  court  in  position  to  decide  the  question.1" 

112  Fed.  652,  60  C.  O.  A.  411,  7  Am.  in  In  re  Aapinwall,  7  Ben.  438,  10  N. 
Bankr.  Hep.  475;  In  re  Flxen  4  Co.,  96  B.  R.  448,  Fed.  Caa.  No.  691 ;  In  re  Don- 
Fed.  748,  2  Am.  Bankr.  Rep.  822.  ofaue,  2  Hash.  17,  Fed.  Oas.  No.  3,990;  In 

J«  People's  Bank  of  Buffalo  v.  Brown,  re  Bellls,  3  Ben.  386,  3  N.  B.  R.  199  Fed 

112    Fed.  662,    60  O.  C.  A.  411,    7  Am.  Caa.  No.  1,274. 

Bankr.  Rep.  476.     See  Robinson  v.  Phil-  „.  T            ^,,-r,       ,_        „»,«„„- 

adelpbia  ft  R.  R.  Co.,  28  Fed.  340;  John-  .  "*£  ™  °  *££*  3  N'  B"  *"  245- 

son  Steel  Street  -Bull  Co.  v.  North  Branch  JU,*». 

Steel  Co..  48  Fed.  196.  1IT  In  re  Woodward,  4  Ben.  102,  3  N. 

»•  In  re  Brandt,  2  N.  B.  H.  216.  Fed.  B-  R-  719'  *"•  °as-  No-  "*0ft. 

Caa.  No.  1,812.  1IB  In  re  Adams,  6  Ben.  66,  Fed.  Can. 

"*In  re  Krueger,  2  Low.  182,  Fed.  No.  42. 

Can.  No.  7,942.  n.  People's  Bank  of  Buffalo  v.  Brown, 
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§  271.  Privilege  Against  Self-Criminating  Testimony. — The  fifth 
amendment  to  the  Constitution  of  the  United  States  provides  that 
"no  person  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,"  and  in  the  great  case  of  Counselman  v.  Hitchcock,1*0 
it  was  held  that  this  provision  was  not  to  be  confined  to  a  criminal 
case  against  the  party  himself,  that  its  object  was  to  insure  that  no 
one  should  be  compelled,  when  acting  as  a  witness  in  any  investigation, 
to  give  testimony  which  might  tend  to  show  he  had  committed  a  crime. 
It  was  also  held  that  the  act  of  Congress  which  provides  that  no 
evidence  given  by  a  witness  shall  be  in  any  manner  used  against  him 
in  any  court  of  the  United  States  in  any  criminal  proceedings,"1  does 
not  supply  a  complete  protection  from  all  the  perils  against  which  the 
constitutional  prohibition  was  designed  to  guard,  inasmuch  as  it  affords 
no  protection  against  that  use  of  testimony  wrung  from  a  witness  which 
consists  in  gaining  therefrom  a  knowledge  of  the  details  of  a  crime,  and 
of  sources  of  information  which  may  supply  other  means  of  con- 
victing the  witness  or  party. 

These  principles  apply  to  the  case  of  an  examination  in  bankruptcy, 
and  the  constitutional  safeguard  may  be  appealed  to  by  any  witness 
undergoing  such  examination,  whether  it  be  the  bankrupt  himself  or 
another.  No  witness,  under  such  examination,  can  be  compelled  to 
reply  to  questions,  when  his  answers  would  tend  to  criminate  him,  in 
the  sense  of  the  constitutional  provision  as  above  explained,  or  would 
furnish  information  or  evidence  which  might  be  used  against  him 
in  a  criminal  prosecution,  and  although  the  seventh  section  of  the  bank- 
ruptcy act  (relating  to  the  bankrupt  and  his  examination)  provides 
that  "no  testimony  given  by  him  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding,"  this  does  not  take  away  the  right  of 
the  bankrupt  to  decline  answering  questions  which  tend  to  criminate 
him,  because  it  is  not  a  sufficient  protection,  not  being  as  broad  and 
comprehensive  as  the  constitutional  provision,  and  therefore  not  to  be 
taken  as  a  substitute  for  it  or  as  equivalent  to  it.***     Thus,  where  a 

112   Fed.  652,    50  C.  C.  A.   411,   7  Am.  flat.  Bankr.  News,  378;  In  re  Rosser,  96 

Bankr.  Rep.  475.  Fed.  305,  2  Am.  Bankr.  Rep.  755;    In  re 

no  142  L".  S.  547, 12  Sup.  Ct.  195,  35  L.  Scott,  95  Fed.  815,  1  Am.  Bankr.  Rep. 

Ed.  1110.  49;  In  re  Patterson,  1  Ben.  544, 1  N.  B. 

in  Rev.  Stat.  U.  S.  E  860.  R.   152,    Fed.    Cas.   No.    10,816;     In    re 

*«  In  re  Bess,  134  Fed.  109,  14  Am.  Graham.  8  Ben.  419,  Fed.  Cas.  No.  5,658; 

Bankr.  Rep.  559;  United  States  v.  Gold-  In  re  Koch,  1N.B.R.  549,  Fed.  Cas.  No. 

stein,  132  Fed.  789,  12  Am.  Bankr.  Rep.  7,616.    Contra,  Mackel  v.  Rochester,  102 

755 ;  In  re  Nachman,  114  Fed.  995,  8  Am.  Fed.  314,  42  C.  C.  A.  427,  4  Am.  Bankr. 

Bankr.  Rep.  ISO;    In  re  Franklin  Syndi-  Rep.  1.     This  provision  of  the  statute 

cate,  114  Fed.  205,  4  Am.  Bankr.  Rep.  has  reference  only  to  crimes  committed 

511 ;    In  re  Feldsteln,  103  Fed.  269,  4  previous  to  the  giving  of  such  testimony, 

Am.  Bankr.  Rep.  321;    In  re  Gilbert,  2  and  not  to  any  criminal  proceeding  bas- 
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person  against  whom  indictments  are  pending  in  a  state  court  is  ad- 
judged bankrupt  on  an  involuntary  petition,  and  brought  before  the 
referee  in  bankruptcy  for  examination,  he  cannot  be  compelled  to  answer 
any  questions  propounded  on  such  examination  where  his  answers 
would  tend  to  criminate  him  on  the  trial  of  the  pending  indictments.1** 
The  constitutional  privilege,  however,  is  to  be  claimed  only  when 
necessary,  and  only  with  reference  to  some  particular  question  pro- 
pounded to  the  witness.  It  does  not  exempt  a  witness  from  being 
sworn,  nor  permit  him  to  add  to  his  oath  a  reservation  as  to  criminating 
matters ;  it  only  enables  him  to  decline  a  particular  question.1**  And 
further  a  witness  cannot  avoid  answering  a  question  by  the  mere  state- 
ment that  his  answer  would  tend  to  criminate  him,  without  regard  to 
whether  the  statement  is  reasonable  or  not.1*0  On  the  contrary,  it  is  for 
the  judge  before  whom  the  question  arises  to  decide  whether  an  answer 
thereto  may  reasonably  have  a  tende'ncy  to  criminate  the  witness,  or 
to  furnish  proof  of  an  element  or  link  in  the  chain  of  evidence  necessary 
to  convict  him  of  a  crime.  Where,  from  the  course  of  the  evidence  and 
the  nature  of  the  question,  the  court  can  definitely  see  that  the  ques- 
tion, if  answered  in  a  particular  way,  will  have  that  effect,  the  privilege 
claimed  by  the  witness  must  be  allowed.1*'  On  the  other  hand,  if  it 
is  apparent  that  the  answer  could  not  possibly  tend  to  criminate  the 


ed  on  a  crime  Inherent  in  the  bankrupt's 
examination,  and  It  does  not  protect  him 
from  a  prosecution  for  perjury  commit- 
ted by  false  swearing  during  the  course 
of  his  examination.  And  in  such  a 
prosecution,  not  only  may  the  alleged 
false  testimony  be  given  in  evidence,  but 
any  other  testimony  of  the  defendant 
;;lvfiij  In  the  examination  may  be  put  in 
evidence,  provided  it  is  relevant  to  the 
issue  and  (ends  to  establish  the  falsity 
of  that  on  which  the  prosecution  is  bas- 
ed. OUckstein  v.  United  States,  222  U. 
S.  139,  32  Sup.  Ct  71,  56  L.  Ed.  128,  27 
Am.  Bankr.  Rep.  786 ;  Daniels  v.  United 
States,  196  Fed.  459,  27  Am.  Bankr.  Rep. 
790;  United  States  v.  Brod,  176  Fed.  165, 
23  Am.  Bankr.  Rep.  740;  Cameron  v. 
United  States,  192  Fed.  548, 113  C.  C.  A. 
20,  27  Am.  Bankr.  Rep.  657.  Further,  it 
is  to  be  noted  that  the  protection  afford- 
ed to  the  bankrupt  by  section  7,  clause 
9,  of  the  bankruptcy  act,  extends  only  to 
the  testimony  given  by  the  bankrupt  up- 
on his  examination  under  that  clause 
and  section,  and  does  not  render  Inad- 
missible, on  a  criminal  prosecution,  the 
schedules  filed  by  him  in  the  bankruptcy 
proceedings,  or  the  testimony  of  an  ex- 


pert accountant  based  upon  an  examina- 
tion of  his  books  which  he  had  turned 
over  to  the  trustee.  Ensign  v.  Pennsyl- 
vania, 227  U.  S.  592,  33  Sup.  Ct.  321,  57 
L.  Ed.,  658,  30  Am.  Bankr.  Rep.  408. 
But  see  Arndsteln  v.  McCarthy,  254  U. 
8.  71,  41  Sup.  Ct.  26,  65  U  Ed. . 

'"In  re  Scott,  95  Fed.  815,  1  Am. 
Bankr.  Rep.  49;  In  re  Hooks  Smelting 
Co.,  138  Fed.  054,  15  Am.  Bankr.  Rep. 
83;  In  re  Kanter,  117  Fed.  356,  0  Am. 
Bankr.  Rep.  104 ;  In  re  Gilbert,  2  Nat. 
Bankr.  News,  378.  There  are  a  few 
cases  in  the  reports  in  which  these 
principles,  as  applied  to  examinations  In 
bankruptcy,  are  denied  or  not  admitted 
to  their  full  extent.  See  In  re  Bromley, 
3  N.  B.  R.  686;  In  re  Saplro.  02  Fed. 
346. 

i2»  In  re  Scott,  95  Fed.  815,  1  Am. 
Bankr.  Rep.  49. 

'"lure  Rosenblatt.  143  Fed.  663,  16 
Am.  Bankr.  Rep.  306;  In  re  Tobias, 
Greentbal  &  Mendelson  (D.  C.)  215  Fed. 
S15. 

i*e  Ex  parte  Irvine,  74  Fed.  054 ;  In 
re  Feldsteln,  103  Fed.  269,  4  Am.  Bankr. 
Rep.  321 ;  In  re  Shera,  114  Fed.  207,  7 
Am.  Bankr.  Rep.  552. 
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witness,  it  must  be  given,  notwithstanding  the  claim  of  privilege.1" 
This  point  is  further  illustrated  by  the  cases,  so  frequently  arising  in 
practice,  where  a  bankrupt  attempts  to  withhold  his  books  of  account 
and  other  papers  from  his  trustee  or  receiver,  on  the  assertion  that  they 
contain  matter  which  might  be  used  against  him  in  a  criminal  proceed- 
ing and  so  tend  to  criminate  him.  In  this  event,  the  rule  is  that  the 
bankrupt  must  produce  and  deposit  the  books,  in  order  that  the  question 
of  privilege  may  be  determined  by  the  court  or  referee,  and  if  it  appears 
that  they  do  contain  such  criminating  evidence,  the  court  will  make 
'  such  an  order  as  will  protect  the  bankrupt  from  its  use  in  any  criminal 
case,  and  at  the  same  time  give  the  trustee  the  use  of  the  books  in  the 
administration  of  the  estate.1** 

Again,  it  is  only  against  criminal  or  penal  consequences  of  his  dis- 
closures that  the  constitution  protects  a  witness.  A  person  undergoing 
an  examination  in  bankruptcy  cannot  refuse  to  answer  questions  concern- 
ing his  dealings  with  the  bankrupt  on  the  ground  that  his  answers  may 
furnish  evidence  against  him  in  a  civil  action  pending  or  to  brought 
on  behalf  of  the  trustee  in  bankruptcy,  and  in  point  of  fact,  such  ex- 
aminations are  generally  held  for  the  precise  purpose  of  enabling  the 
trustee  to  obtain  evidence  for  such  suits,  or  to  ascertain  that  there  is 
no  such  evidence."'  And  the  constitutional  privilege  of  refusing  to 
give  self-critn  mating  testimony  was  not  intended  to  shield  the  witness 
from  the  personal  disgrace  or  opprobrium  attaching  to  the  exposure 
of  his  crime,  but  only  from  actual  prosecution  and  punishment.  Hence, 
if  the  crime  in  which  he  was  implicated  was  such  that  a  prosecution 
against  him  would  be  barred  by  the  statute  of  limitations,  or  if  he  has 
already  received  a  pardon  for  it,  he  may  be  compelled  to  answer."* 
Nor  is  it  a  sufficient  reason  for  refusing  to  answer  a  proper  and  per- 
tinent question  that  the  answer  will  expose  the  witness  to  the  contempt 
of  the  community,  or  humiliate  him,  or  bring  him  into  general  disgrace, 
if  he  would  not  also  be  liable  to  prosecution."1  But  if  the  question  does 
not  relate  to  any  matter  of  fact  ;n  issue,  or  to  any  matter  contained  in 
his  direct  testimony,  the  witness  need  not  answer  it,  and  will  not  be 


i«  In  re  Levin,  131  Fed.  388,  11  Am.  Bankr.    Hep.    559;     United    States    v. 

Bankr.  Hep.  3R2;   In  re  Edward  Hess  &  Rhodes  (D.  C.)  212  Fed.  518. 

Co.,  136  Fed.  988.  "» In  re  Cliffe,  97  Fed.  540,  8  Am, 

i*s  In  re  Harris,  221  D.   S.  274,  31  Bnnkr.  Hep.  257;   In  re  Fay,  3  N.  B.  R. 

Sup.    Ct.   557,  55  L.   Ed.   732,  26  Am.  660,  Fed.  Cas.  No.  4,708 ;  In  re  Danforth. 

Bankr.  Rep.  302;  In  re  Harris,  164  Fed.  Fed.  Cas.  No.   3,560. 

292,   20  Am.   Bankr.   Rep.  911;    In  re  "»°  Brown  v.  Walker,  161  U.  8.  691,  16 

Hark.  136  Fed.  986,  14  Am.  Bnnkr.  Rep.  Sup.  Ct.  644.  40  L.  Ed.  819. 

624;    In  re  Hesa,  134  Fed.  109,  14  Am.  '*■  In  re  Riehnrds,  4  Ben.  303,  4  N.  B. 
R.  93,   Fed.  Cas.  No.  11,769. 
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compelled,  to  answer  it,  where  he  states  that  a  truthful  answer  would 
tend  to  degrade  him.18* 

The  constitutional  privilege  may  be  waived.  And  if  the  bankrupt 
volunteers  a  disclosure  concerning  property,  assets,  or  business  deal- 
ings, he  can  be  compelled  to  go  into  the  matter  fully.  He  cannot  stop 
short  at  his  own  discretion,  and  refuse  to  answer  further  questions, 
on  the  assertion  that  he  might  be  criminated.1*3  So  he  cannot  claim 
the  protection  of  the  constitution  where  the  question  objected  to  is 
clearly  in  the  line  of  cross-examination  on  what  he  has  volunteered  him- 
self, either  in  his  petition  and  schedules  or  in  testimony  already  given.181 
So  again,  he  waives  the  privilege  if  he  makes  no  objection  to  testifying 
before  the  referee,  but  answers  the  questions  put  to  him,  so  that  any 
admissions  made  by  him  in  the  course  of  the  examination  can  properly 
be  used  on  his  cross-examination  in  a  criminal  proceeding  against 
him.1*9  And  where,  at  the  commencement  of  the  proceedings  in  bank- 
ruptcy, he  surrenders  his  books  to  the  receiver  without  raising  any  ques- 
tion of  privilege  as  to  their  use  against  him,  so  far  as  it  is  a  proper  use 
of  the  books  by  the  trustee  in  bankruptcy  to  allow  prosecuting  authori- 
ties to  use  them,  the  bankrupt  is  chargeable  with  knowledge  of  that  right 
and  has  waived  his  privilege.1**  And  it  has  been  held  that  no  consti- 
tutional or  statutory  right  of  an  accused  person  (either  under  the  con- 
stitutional provisions  against  unreasonable  searches  and  seizures  and 
against  the  compelling  of  self-criminating  testimony,  or  under  the  Act 
of  Congress  prohibiting  the  use  of  a  party's  pleading  or  evidence  to  his 
prejudice  in  a  subsequent  criminal  proceeding  against  him)  are  infring- 
ed by  the  use  by  a  grand  jury,  in  the  investigation  of  the  charges  con- 
tained in  an  indictment,  of  his  books  and  papers  procured  from  his 
receiver  or  trustee  in  bankruptcy,  to  whom  they  had  been  delivered 
under  an  unconditional  order  of  the  bankruptcy  court,  and  which  books 
and  papers  contain  information  with  respect  to  the  matters  charged  in 
the  indictment  against  him.  And  further,  these  constitutional  and 
statutory  provisions  do  not  prohibit  the  use  of  the  books  and  papers 
of  a  bankrupt,  in  the  hands  of  his  receiver  or  trustee  in  bankruptcy, 
as  evidence  against  him  in  a  criminal  prosecution  for  embezzlement  and 
false  pretenses,  based  upon  disclosures  in  such  books  and  papers.1*7 

i"  In    re    Danforth,    Fed.    Cas.    No.  Pac.   982,  affirmed,  Bnrrell  v.  Montana, 

8,560;    In  re  Lewis,  4  Ben.  67,  3  N.  B.  194  V.  S.  572,  24  Sup.  Ct  787.  48  L.  Ed. 

R.  621,  Fed.  Cas.  No.  8,312.  1122,  12  Am.  Bankr.  Rep.  132. 

ii* In  re  Bendheim,  180  Fed.  918,  24  isoin  re  Tracy  ft  Co.  (D.  C.)  177  Fed. 

Am.  Bankr.  Rep.  254.  532,  23  Am.  Bankr.  Rep.  438. 

n«  In  re  Walsh,  104  Fed.  518,  4  Am.  <*-■  United  States  t.  Balstead,  88  App. 

Bankr.  Rep.  693.  D.  C.  69. 

i«  State  v.  Bnrrell,  27  Mont.  282.  70 
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On  the  principle  of  waiver  or  estoppel,  it  has  further  been  held  that 
when  the  bankrupt  has  filed  schedules  of  his  assets,  it  is  a  representation 
that*  he  has  no  other  property,  and  therefore  he  cannot  object  to  legiti- 
mate cross-examination  with  reference  thereto,  on  the  ground  that  it 
may  incriminate  him,  so  long  as  it  does  not  tend  to  develop  any  in- 
dependent fact.1"  But  it  is  the  doctrine  of  the  Supreme  Court  that 
the  mere  voluntary  filing  of  schedules  in  bankruptcy,  which,  standing 
alone,  do  not  amount  to  an  admission  of  guilt  or  furnish  clear  proof  of 
crime,  does  not  waive  the  bankrupt's  privilege  to  stop  short  and  refuse 
to  answer  questions  concerning  the  schedules  when  he  can  fairly  claim 
that  to  answer  might  tend  to  incriminate  him.18* 

Aside  from  such  questions,  however,  it  is  clear  that  the  Bankruptcy 
Act  itself  protects  the  bankrupt  against  the  subsequent  prejudicial 
use  of  the  testimony  elicited  from  him  on  his  examination  in  bank- 
ruptcy. Thus,  an  accused  person,  on  trial  for  the  crime  of  defrauding 
a  national  bank,  cannot  be  cross-examined  regarding  the  testimony 
given  on  his  examination  in  bankruptcy.140  And  so,  on  a  trial  for  em- 
bezzlement, the  defendant's  testimony  previously  given  upon  an  exam- 
ination into  the  affairs  of  the  corporation  whose  funds  he  was  alleged 
to  have  embezzled,  given  before  a  referee  in  bankruptcy,  cannot  be  ad- 
mitted."1 

§  272.  Use  and  Effect  of  Evidence. — The  testimony  of  a  bankrupt, 
taken  on  his  examination  before  the  referee,  is  a  part  of  the  record,  to 
which  creditors  generally  are  entitled  to  access  while  it  remains  in  the 
custody  of  the  referee,  and  this  remains  true  although  the  interests  of 
the  creditor  seeking  to  examine  the  testimony  are  antagonistic  to  those 
of  the  trustee,  in  that  the  latter  intends  to  sue  the  former  to  recover 
an  alleged  preference,  and  though  a  disclosure  of  the  bankrupt's  testi- 
mony, in  view  of  his  hostility  to  the  trustee,  may  result  prejudicially 
to  the  creditor.1"  On  the  other  hand,  statements  made  by  a  bankrupt 
on  his  examination  concerning  the  ownership  of  a  particular  article  of 
property  in  his  possession  at  the  time  of  the  filing  of  the  petition,  and 
in  the  absence  of  any  documentary  evidence  as  to  the  capacity  in  which 
he  held  it,  are  competent  evidence,  as  admissions,  though  not  conclu- 
sive, against  his  trustee  on  the  hearing  of  a  petition  by  an  adverse 
claimant  to  reclaim  the  property,  the  trustee  being  at  least  to  this  ex- 

ii*  In  re  Tobias,  Greenthal  &  Mendel-  »«  People  v.  Lay,  193  Mich.  476,  160 

ami  (D.  C.)  215  Fed.  815.  N.  W.  467. 

i"  Arndstein   v.   McCarthy,  254  0.   S.  i«»  In  re  Samuel  sohu,  174  Fed.  911,  23 

71,  41  Sup.  Ct.  26,  65  I*.  Ed.  .  Am.  Bankr.  Hep.  528. 

no  Bain  v.  United   States  (C.  C.  A.) 
262  Fed.  664,  45  Am.  Bankr.  Bep.  79. 
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tent  in  privity  with  the  bankrupt.1"  So  the  testimony  of  the  bankrupt 
taken  on  his  examination  and  reduced  to  writing,  is  admissible  against 
him  in  a  subsequent  proceeding  by  the  trustee  to  require  him  to  sur- 
render money  or  property  of  the  estate  alleged  to  be  in  his  possession 
or  under  his  control,  and  when  the  bankrupt  is  a  corporation,  the  same 
rule  applies  to  the  testimony  of  any  of  its  officers;  but  this  does  not 
apply  in  the  case  of  any  third  person  examined  as  a  witness  in  the  bank- 
ruptcy proceedings.14*  When  a  creditor's  claim  is  contested  by  the 
trustee,  the  creditor  may  make  use  of  testimony  elicited  from  the  bank- 
rupt at  an  examination  in  which  the  trustee  participated,  although 
the  record  does  not  show  that  due  notice  was  given  to  creditors  (as  this 
fact  may  be  inferred),  and  although  the  creditor  had  not  filed  or  formally 
presented  his  claim  at  the  time  of  the  examination,  as  that  fact  did  not 
deprive  him  of  the  right  to  take  part  in  the  examination.1*5 

§  273.  Witness  Fees  and  Costs  of  Examination. — The  statute  pro- 
vides that  no  person  shall  be  required  to  attend  as  a  witness  before  a 
referee  in  bankruptcy  unless  "his  lawful  mileage  and  fee  for  one  day's 
attendance  shall  be  first  paid  or  tendered  to  him," 1M  and  that  the  fees 
and  mileage  of  witnesses  shall  be  considered  as  a  part  of  the  "cost  of  ad- 
ministration" of  an  estate  in  bankruptcy,  and  shall  be  entitled  to  priority 
of  payment.1"  The  fees  of  a  witness  must  be  paid  or  tendered  at  the 
time  of  the  service  of  the  summons  or  subpcena  upon  him."'  If  the  wit- 
ness attends  without  the  prepayment  of  the  fees,  the  fees  are  to  be  col- 
lected as  in  ordinary  actions  and  according  to  the  practice  of  the  courts 
therein.1**  If  there  is  an  adjournment,  the  witness  is  entitled  to  be 
paid  his  attendance  fee  for  the  adjourned  day  before  he  is  obliged  to 

us  in  re  Thompson,  197  Fed.  681,  28  law,  one  dollar  and  fifty  cents,  and  five 
Am.  Bankr.  Rep.  794.  But  see  Breckons  cents  a  mile  for  going  from  his  place  of 
v.  Snyder,  211  Pa.  St.  176,  60  Atl.  S75,  residence  to  the  place  of  trial  or  near- 
holding  that,  where  a  trustee  In  bank-  Ing  and  five  cents  a  mile  for  returning." 
ruptcy  sues  to  recover  money  of  a  bank-  Kev.  Stat.  U.  S.  i  848.  A  witness  Is  en- 
rnpt  said  to  be  In  the  bands  of  the  de-  titled  to  fees  only  for  the  days  of  actual 
fendnnt,  tbe  testimony  of  the  bankrupt  attendance,  and  not  for  the  days  on 
at  tbe  preliminary  examination  before  wbich  he  was  ready  to  attend.  In  re 
tbe  referee  as  to  his  assets  and  liabilities  Crane,  15  N.  B.  R.  120,  Fed.  Gas.  No. 
is  not  admlredble  In  evidence,  the  issue  3,352.  Fees  and  mileage,  at  tbe  fixed 
not  being  between  the  same  parties.  rate,  are  allowed  to  the  witness  whether 

"■■"  In  re  Alphln  &  Lake  Cotton  Co.  his  evidence  Is  taken  at  a  hearing  before 

(D.  C.)  131  Fed.  824, 12  Am.  Bankr.  Rep.  the  Judge  or  referee  or  on  deposition. 

653.  Rev.  Stat  D.  S.  ft  848,  870,  874. 

i«  Beaven  v.  Stuart,  200  Fed.  972. 163  lt,  Bankruptcy  Act  1898,  j  64  b,  cl.  3. 
C.  C.  A.  222,  41  Am.  Bankr.  Rep.  81. 

i«»  Bankruptcy   Act   1808,   f  41.     The  "'  In  re  Griffen,  1  N.  B.  R.  371.  2  Ben. 

fees  of  witnesses  in  tbe  courts  of  tbe  W0>  Fed-  CaB-  N°-  6-81°:   In  re  Kerber, 

United  States  are  fixed  by  law  as  fol-  ^5  Fed.  653,  10  Am.  Bankr.  Rep.  747. 

lows:     "For  each   day's   attendance  in  >*»In  re  Griffcn,  2  Ben.  209,  1  N.  B. 

court,  or  before  any  officer  pursuant  to  R.  371,  Fed.  Caa,  No.  5,810. 
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return  on  such  adjourned  day,  and  also  travel  fees,  if  it  is  reasonable 
for  him  to  return  to  his  home  in  the  interval,  as  to  which  the  referee  is 
to  judge.1*  The  wife  (or  husband)  of  the  bankrupt,  if  attending  under 
an  order  and  being  examined  as  a  witness,  is  entitled  to  the  same  fee 
and  mileage  as  any  other  witness.181  But  it  is  doubtful  whether  the 
statute  would  apply  in  favor  of  a  creditor  who  had  proved  his  claim 
and  was  afterwards  cited  to  appear  and  be  examined,  not  concerning  the 
affairs  of  the  bankrupt,  but  concerning  his  own  claim,  the  trustee  de- 
siring to  discover  grounds  for  moving  to  expunge  it.  Under  the  act 
of  1867,  it  was  held  that  the  creditor  in  such  a  case  was  not  entitled  to 
witness  fees.1"  The  bankrupt  himself,  when  ordered  to  appear  for 
examination  in  the  usual  course,  or  at  the  instance  of  the  trustee  or  a 
creditor,  is  not  entitled  to  fees  as  a  witness,  but  the  law  directs  that  he 
"shall  be  paid  his  actual  expenses  from  the  estate  when  examined  or 
required  to  attend  at  any  place  other  than  the  city,  town,  or  village  of 
his  residence."  m  In  regard  to  "expert  witnesses,"  it  has  been  decided 
that  extra  compensation  to  such  persons,  over  and  above  the  statutory 
witness  fee  and  mileage,  cannot  be  taxed  as  costs  or  allowed  against  a 
losing  party  in  a'  court  of  bankruptcy,  nor  will  the  court  be  bound  to 
make  such  an  allowance  because  counsel  have  so  agreed.15* 

In  regard  to  the  hire  of  a  clerk  or  stenographer  to  take  down  the 
testimony  upon  an  examination  in  bankruptcy,  the  statute  allows  the 
referee  to  "authorize  the  employment  of  stenographers  at  the  expense 
of  the  estates  at  a  compensation  not  to  exceed  ten  cents  per  folio  for  re- 
porting and  transcribing  the  proceedings,"  but  only  "upon  the  applica- 
tion of  the  trustee."  1M  Except,  therefore,  in  cases  where  the  trustee 
will  make  an  application  to  this  effect,  the  general  rule  will  apply,  that 
the  cost  of  taking  testimony  must  be  defrayed  by  the  party  at  whose 
instance  it  is  taken,  whether  it  be  creditors  seeking  for  information 
which  will  enable  them  to  prepare  opposition  to  the  bankrupt's  appli- 
cation for  discharge,  or  the  bankrupt  himself  desiring  to  have  addi- 
tional  statements  or  explanations   appear  in  the  testimony  after  the 

i»In  re  Grfffen,  2  Ben.  209,  1  N.  B.  Fed.  604,  holding  nlso  that  any  extra 

R..371,  Fed.  Cas.  No.  5,810.  compensation  to  such  witness  may  be  a 

in  In  re  Marcus,  160  Fed.  229,  20  Am.  matter  of  private  arrangement  between 

Bankr.  Rep.  397;    In  re  Grlffen,  2  Ben.  tbe  witness  and  the  part;  calling  bun. 

209,  1  N.  B.  It.  371,  Fed.  Gas.  No.  5,810.  i«  Bankruptcy  Act  1898,  J  38,  d.  S. 

'"  In  re  Kyler,  2  Ben.  414,  2N.B.R.  The  laws  of  the  United  States  provide 

649,  Fed.  Cas.  No.  7,956 ;  In  re  Paddock,  that  a  "folio,"  In  written  or  printed  doc- 

6  N.  B.  R.  as«.  Fed.  Cas.  No.  10,658.  uments,   shall  mean   100  words,   count- 
ies Bankruptcy  Act  1898,  J  7,  proviso,  lng  each  figure  as  a  word.    When  there 

See  In  re  McNalr,  2  N.  B.  R,  219,  Fed.      are  more  than   50  and  less   than   100 

Cas.  No.  8,907.  words,    they    shall   be  counted    aa   one 

i»*  In  re  Carolina  Cooperage  Co.,  96      folio,  but  a  lesa  number  of  words  than 
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examining  creditors  have  finished  their  questions.1™  But  it  has  been 
held  that  this  provision  of  the  statute  does  not  apply  to  bearings  on  the 
examination  of  the  bankrupt  before  a  special  commissioner,  and  that, 
in  such  cases,  the  stenographer  may  be  allowed  a  larger  compensation 
if  his  bill  is  approved  by  the  receiver  and  it  is  shown  that  all  the  ex- 
amination was  necessary  and  resulted  in  benefit  to  the  estate.1*7 

§  274.  Contempts  by  Witnesses. — The  bankruptcy  act  (Section  41) 
provides  that  it  shall  be  punishable  as  a  contempt  if  any  person  shall 
"misbehave  during  a  hearing,  or  so  near  the  place  thereof  as  to  obstruct 
the  same,'™  or  neglect  to  produce,  after  having  been  ordered  to  do  so, 
any  pertinent  document,1™  or  refuse  to  appear  after  having  been  sub- 
poenaed, or,  upon  appearing,  refuse  to  take  the  oath  as  a  witness,  or, 
after  having  taken  the  oath,  refuse  to  be  examined  according  to  law." 
If  the  witness,  after  being  duly  summoned  and  after  he  has  had  a  rea- 
sonable time  in  which  to  make  his  appearance,  does  not  attend  before 
the  referee  as  ordered,  the  proper  method  of  securing  his  presence  is  by. 
an  attachment.1*"  But  this  applies  only  to  ordinary  witnesses,  and 
compulsory  measures  of  this  kind  will  not  be  directed,  unless  strictly 
necessary,  against  one  called  as  an  expert  or  one  wanted  only  in  the 
character  of  an  interpreter.1"1  Nor  can  this  process  be  resorted  to  in 
any  case  unless  the  witness  was  duly  ordered  to  appear  by  a  summons, 
subpoena,  rule  to  show  cause,  or  other  proper  process,141  and  was  ten- 


60  shall  not  be  counted,  except  when  the 
whole  document  contains  leas  than  50 
words.  Rev.  Stat.  U.  S.  SI  854,  828.  And 
see  Jerman  v.  Stewart,  12  Fed.  271. 

■  «  In  re  Price,  91  Fed.  635,  1  Am. 
Bankr.  Rep.  418;  In  re  Mealy,  2  N.  B. 
R.  128,  Fed.  Cas.  No.  9,378;  In  re  Ei- 
dom,  3  N.  B.  R.  160,  Fed.  Cas.  No,  4,315 
Seofleld  v.  Moorhead,  2  N.  B.  R.  1,  Fed. 
Cas.  No.  12,510.  Where,  In  an  examina- 
tion In  bankruptcy,  the  testimony  of  a 
large  number  of  witnesses  was  taken 
ste  no  graphically,  the  bankrupt  la  en- 
titled to  a  stenographic  copy  of  such  tes- 
timony, on  paying  the  charge  fixed,  as 
he  must  be  deemed  a  party  In  Interest. 
Petition  of  Moulthrop,  249  Fed.  408,  181 
C.  C.  A.  426,  41  Am.  Bankr.  Rep.  654. 

i"  In  re  Stark,  155  Fed.  694,  18  Am. 
Bankr.  Rep.  467. 

>o9  it  is  a  contempt  of  court  to  Inter- 
rupt and  violently  break  up  the  exami- 
nation of  a  witness  by  persisting  in  the 
attempt  to  dictate  to  and  prompt  the 
witness  and  control  his  nnswers,  when 
this  is  done  in  an  overbearing  and  vio- 


lent manner  and  so  as  to  prevent  the 
further  continuance  of  the  examination. 
Onlted  States  v.  Anonymous,  21  Fed. 
761. 

"»  As  to  contempt  of  court  by  refusal 
to  produce  books,  papers,  and  other 
documents,  see  In  re  Herr,  182  Fed.  715, 
25  Am.  Bankr.  Rep.  141 ;  In  re  Sorkin, 
166  Fed.  831,  20  Am.  Bankr.  Rep.  637; 
In  re  Alper,  162  Fed.  207, 19  Am.  Bankr. 
Rep.  612;  In  re  Fellerman,  149  Fed.  244. 
17  Am.  Bankr.  Rep.  785;  In  re  Johnson 
&  Knox  Lumber  Co.,  151  Fed.  207.  80  C. 
C.  A.  2.59,  18  Am.  Bankr.  Rep.  50;  In 
re  Soloway  &  Katz.  190  Fed.  132,  28 
Am.  Bankr.  Rep.  345 ;  In  re  Ironclad 
Mfg.  Co.  (C.  C.  A.)  201  Fed.  66:  In  re 
Cantor,  215  Fed.  61,  131  C.  C.  A.  309. 

no  Bowen  v.  Thornton,  9  Wkiy.  Notes 
Cas.  (Pa.)  575. 

i«iln  re  Roelker,  Sprague,  276  Fed. 
Cas.  No.  11,996. 

"*  In  re  Johnson  &  Knox  Lumber 
Co..  151  Fed.  207.  80  C.  O.  A.  259,  18 
Am.  Bankr.  Bep.  50. 
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dered  his  proper  fees  and  mileage, ,9a  nor  unless  the  summons  or  order 
for  examination  was  duly  served  within  the  jurisdiction  of  the  bank- 
ruptcy court.144  When  the  contumacious  conduct  on  the  part  of  the 
witness  consists  in  his  refusal  to  answer  a  proper  question,  without  any 
legal  excuse  or  justification  therefor,  he  may  be  committed  as  for  a 
criminal  contempt,  to  stand  committed  until  he  will  answer  the  question 
which  was  propounded  to  him.1*"  But  it  must  appear  that  the  matter 
in  regard' to  which  he  was  interrogated  was  material  and  relevant  to 
the  point  in  issue,  and  that  his  answer  would  not  require  him  to  crim- 
inate himself  or  to  disclose  privileged  communications.1** 

But  when  the  witness  has  given  an  answer  to  a  question  put  to  him, 
but  a  false  one,  thereby  committing  perjury,  the  authority  to  punish 
him  as  for  a  contempt  is  not  so  clear.  This  case  is  not  specifically  cov- 
ered by  the  statute,  for  such  behavior  is  not  "refusing  to  be  examined 
according  to  law,"  and  it  has  been  held  that  while  a  refusal  to  answer 
is  contumacy  and  a  contempt,  yet  when  an  answer  has  been  given,  the 
judge  in  bankruptcy  cannot  assume  or  decide  that  the  answer  was  false 
and  punish  the  witness  for  perjury  as  for  a  contempt.1"  Yet  it  must  be 
admitted  that  the  great  preponderance  of  authority  is  to  the  effect  that 
false  swearing  in  an  examination  in  bankruptcy  is  a  contempt  of  the 
court  and  punishable  as  such,  notwithstanding  that  it  is  also  a  crime 
and  punishable  on  indictment.1** 


">  In  re  Johnson  &  Knox  Lumber  Co., 
151  Fed.  207,  80  C.  C.  A.  209,  18  Am. 
Banbr.  Rep.  50. 

mi  m  re  Hodges.  11  N.  B.  R.  369.  Fed. 
Can.  No.  6,562.  But  where  a  federal 
court  orders  the  arrest  of  a  witness 
charged  with  having  tatted  to  obey  a 
subpoena  issued  by  It,  and  duly  served, 
and  the  witness  departs  Into  another 
district  before  he  can  be  arrested,  any 
Judge  of  the  United  States  having  juris- 
diction in  the  district  to  which  the  wit- 
ness has  removed,  may  order  his  nrre*t 
and  removal  back  to  the  district  In 
which  he  is  charged  with  the  offense. 
In  re  EUerbe,  13  Fed.  530. 

i«<<  People  v.  Davidson,  35  Hun  (N.  T.) 
471 ;  Feople  v.  Fancher,  4  Thomp.  &  0. 
(N.  T.)  467.  Where  a  witness  fallB  to 
appear  at  the  appointed  time,  and.  after 
contempt  proceedings  are  Instituted 
against  him,  appears,  apologizes,  and  of- 
fers himself  freely  for  examination,  he 
thereby  purges  himself  of  the  civil  con- 
tempt, and  the  only  question  remaining 
Is  the  punishment  to  be  Imposed  to  se- 


cure respect  for  the  court's  authority. 
In  re  Farbas,  201  Fed.  343,  30  Am. 
Banbr.  Rep.  337. 

>«•  In  re  Romlne,  138  Fed.  837,  14 
Am.  Bankr.  Rep.  785;  Ex  parte  Peck,  8 
Blatchf.  113,  Fed.  Cos.  No.  10,885. 

i*T  State  v.  Lazarus,  37  I -a.  Ann.  314. 

kb  in  re  Michaels,  194  Fed.  552,  28 
Am.  Bankr.  Rep.  38;  In  re  Wiesebrock, 
188  Fed.  757,  26  Am.  Bankr.  Rep.  745; 
In  re  Shear,  188  Fed.  677;  Magen  v. 
Campbell,  186  Fed.  675,  108  O.  C.  A.  631, 
26  Am.  Bankr.  Rep.  694;  In  re  Bron 
stein,  182  Fed.  349,  24  Am.  Bankr.  Rep. 
524;  In  re  Magen.  179  Fed.  672,  24 
Am.  Bankr.  Rep.  63;  In  re  Schulman, 
177  Fed.  191.  101  C.  C.  A.  361,  23  Am. 
Bankr.  Rep.  809;  In  re  Singer,  174  Fed 
208,  23  Am.  Banbr.  Rep.  28;  In  ra 
Schulman,  167  Fed.  237,  21  Am.  Banbr. 
Rep.  288;  In  re  Gordon,  167  Fed.  239,  21 
Am.  Bankr.  Rep.  290;  In  re  Oltkln,  164 
Fed.  71,  21  Am.  Banbr.  Rep.  113;  Ex 
parte  Bick,  155  Fed.  908,  19  Am.  Banbr. 
Rep.  68 ;  In  re  Fellerman,  149  Fed.  244, 
17  Am.  Bankr.  Rep.  785. 
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The  provision  of  the  Bankruptcy  Act  that  no  testimony  given  by  the 
bankrupt  on  his  examination  "shall  be  offered  in  evidence  against  him 
in  any  criminal  proceeding"  has  reference  only  to  crimes  committed 
previous  to  the  giving  of  such  testimony,  and  not  to  any  criminal  pro- 
ceeding based  on  a  crime  inherent  in  the  bankrupt's  examination  or  any 
contempt  of  court  committed  in  the  course  of  such  examination.  Hence 
it  does  not  make  such  testimony  inadmissible  in  a  proceeding  to  punish 
him  for  contempt  in  giving  evasive  answers. 1BB  And  it  does  not  pro- 
tect him  from  a  prosecution  for  perjury  committed  by  false  swearing 
during  the  course  of  his  examination.170 

But  as  to  the  power  to  punish  perjury  in  such  an  examination  as  a 
contempt  of  the  court  an  examination  of  the  cases  cited  will  show  that 
the  question  has  seldom  arisen  in  its  naked  form.  Almost  always  the 
adjudication  of  contempt  has  been  based  upon  the  conduct  and  be- 
havior of  the  witness  through  the  whole  course  of  his  examination,  and 
upon  the  fact  that  such  conduct  shows  a  settled  purpose  to  thwart  the 
objects  of  the  examination,  to  defeat  the  operation  of  the  law  by  con- 
cealing property,  and  otherwise  to  set  the  authority  of  the  court  at  de- 
fiance. So  that  convictions  for  contempt  of  this  sort  have  been  ground- 
ed not  so  much  on  the  fact  that  the  answer  to  a  particular  question  was 
false,  as  on  the  fact  that  the  witness  repeatedly  gave  vague,  ambiguous, 
or  incomplete  answers  to  questions  which  he  might  have  answered 
clearly,  or  persisted  in  professing  ignorance  or  want  of  recollection  of 
matters  which  he  certainly  must  have  known  and  remembered. 

It  is  also  a  question  how  far  a  witness  may  purge  a  contempt  by 
showing  that  it  was  committed  under  the  advice  or  direction  of  counsel. 
The  result  of  the  authorities  appears  to  be  that  if  the  witness  refuses 
to  answer  questions  or  to  produce  books  or  papers,  but  does  so  under 
the  direction  of  counsel  who  in  good  faith  advise  him  to  pursue  that 
course,  the  circumstance  will  palliate  though  it  does  not  excuse  his 
contumacy,  and  he  should  not  be  punished  (except,  perhaps,  to  the  ex- 
tent of  paying  costs)  if  he  will  profess  his  readiness  to  submit  to  the 
examination,  produce  the  books,  etc.,  on  the  decision  being  rendered 
against  him."1 

Rep.  740;  Cameron  v.  United  States,  192 

Fed.  548,  113  C.  0.  A.  20,  27  Am.  Bankr. 

300.  Rep.  657;    State  v.  Frasier,  94  Or.  90. 

no  Glickstein  v.  United  States,  222  U.      184  Psc.  848;  United  States  v.  Coyle  (D. 

S.  139.  32  Sup.  Ct.  71,  56  L.  Ed.  128,  27      C.)  229  Fed.  256. 

Am.  Bankr.  Rep.  786 :  Daniels  v.  United  m  United    States    v.    Goldstein,    132 

States,  196  Fed.  45B,  116  C.  C.  A.  233,  27  Fed.  789,  12  Am.  Bankr.  Rep.  755;  In  re 
Am.  Bankr.  Rep.  790;  United  States  v.  Ftxen  A  Co.,  96  Fed.  748,  2  Am.  Bankr. 
Brod  (D.  C.)  176  Fed.  165,  23  Am.  Bankr.      Rep.  822 :    In  re  Rouen  field,  1  N.  B.  R. 
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The  referee  in  bankruptcy  has  no  power  to  punish  for  contempts 
committed  by  witnesses  before  him,1"  but  must  certify  the  facts  to  the 
judge.  But  if  the  judge  shall  find  that  the  facts  warrant  the  punish- 
ment of  the  witness,  he  may  punish  him  in  the  same  manner  and  to  the 
same  extent  as  for  a  contempt  committed  before  the  court  of  bank- 
ruptcy.11* A  rule  requiring  a  bankrupt  to  show  cause  why  he  should 
not  be  punished  for  contempt  for  refusing  to  answer  "sundry  questions" 
put  to  him  during  his  examination  before  the  referee  is  not  insufficient, 
although  it  does  not  set  out  the  questions,  where  it  refers  to  the  tran- 
script filed  with  the  certificate  of  the  referee,  from  which  they  fully 
appear."* 

310,  Fed.  Can.  No.  12,069;    In  re  Win-  Fed.  191, 101  O.  0.  A.  861,  23  An.  Bankr. 

slip,  7  Ben.  104,  Fed.  Cas.  No.  17.878.  Rep.  809. 

"a  Bunk  of  Bavenawood  v.  Johnson,  i»»  Bankruptcy  Act  1898,  |  41b. 

143  Fed.  463,  74  0.  a  A.  597,  16  Am.  it*  United    States    v.    Goldstein,    132 

Bankr.  Rep.  206 ;    In  re  Schulman,  177  Pod.  789,  12  Am.  Bankr.  Rep.  TB6. 
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CHAPTER  XVI 

BIGHTS  AND  DUTIES  OF  OBDDJTOBS 

Me, 

2TB.  Notices  to  Creditors. 

276.  Designation  of  Newspapers. 

277.  Meetings  of  Creditors. 

278.  Same;    Special  and  final  Meetings. 

279.  Representation  by  Attorney  or  Proxy. 

280.  Assignment  of  Claims. 

281.  Participation  of  Creditors  in  the  Proceeding!, 

282.  Advising  Trustee. 

283.  Furnishing  Indemnity  for  Expenses. 

284.  Bight  to  Information  as  to  Estate. 

§  275.  Notices  to  Creditors. — By  the  provisions  of  the  statute,  cred- 
itors of  a  bankrupt  shall  have  at  least  ten  days'  notice  by  mail,  unless 
they  waive  notice  in  writing,  of 

1.  All  examinations  of  the  bankrupt 

2.  All  hearings  upon  applications  for  the  confirmation  of  composi- 
tions. 

3.  All  meetings  of  creditors. 

4.  All  proposed  sales  of  property. 

5.  The  declaration  and  time  of  payment  of  dividends. 

6.  The  filing  of  the  final  accounts  of  the  trustee,  and  the  time  when 
and  the  place  where  they  will  be  examined  and  passed  upon. 

7.  The  proposed  compromise  of  any  controversy. 

8.  The  proposed  dismissal  of  the  proceedings. 

9.  All  applications  for  the  discharge  of  bankrupts,  but  in  this  last 
case  only  the  law  provides  for  thirty  days'  notice.'1 

In  addition  to  these  enumerated  cases,  it  is  also  held,  in  general, 
that  any  step  which  in  effect  would  end  the  proceedings  should  not  be 
taken  without  notice  to  creditors.  So;  where  an  assignee  in  bankruptcy 
sought  to  renounce  his  trust  by  making  an  application  for  his  discharge, 
based  on  his  own  affidavit,  alleging  that  no  tangible  assets  had  come 
to  his  hands  and  that  he  had  no  information  of  any  property  belonging 
to  the  bankrupt  other  than  a  chose  in  action  in  favor  of  the  estate,  it  was 
held  that  notice  to  creditors  of  such  application  was  necessary*  In  the 
case  of  the  notice  of  the  first  meeting,  the  law  directs  that  it  shall  not 
only  be  sent  to  the  creditors  by  mail,  but  shall  also  be  "published  at  least 

i  Bankrtupcy  Act  1898,  f  58,  as  amend  J  by  Act  Cong.  June  26,  1910,  38  Star.  838. 
■  In  re  Savage,  12  Fed.  710. 
Blk.Bkf.(3d  Ed.)— 10 
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once,  and  may  be  published  such  number  of  additional  times  as  the 
court  may  direct,  the  last  publication  to  be  at  least  one  week  prior  to 
the  date  fixed  for  the  meeting..  Other  notices  may  be  published  as 
the  court  shall  direct."  *  All  notices  are  to  be  given  by  the  referee 
in  bankruptcy  unless  otherwise  ordered  by  the  judge*  Notices  by  mail 
are  to  be  issued  at  least  ten  days  before  the  meeting,  hearing,  or  other 
proceeding  to  which  they  relate."  The  address  of  each  creditor,  for  the 
purpose  of  such  notices,  is  to  be  taken  from  the  list  of  creditors  fur- 
nished by  the  bankrupt,  or  from  the  information  given  by  the  creditor 
himself  in  the  papers  he  files  in  the  case.*  Such  written  notice  by  mail 
is  to  be  given  to  foreign  creditor^,  as  well  as  to  those  who  reside  with- 
in the  United  States,1  and  to  secured  as  well  as  unsecured  creditors.1 
If  the  name  of  a  given  creditor  appears  in  the  bankrupt's  list,  but  with 
a  statement  that  his  residence  is  unknown,  the  failure  to  give  him  no- 
tice will  not  vitiate  the  proceedings.*  It  has  also  been  ruled  that  notices 
of  meetings  of  creditors  subsequent  to  the  first  should  be  sent  to  all 
the  known  creditors,  whether  they  have  proved  their  debts  or  not.1* 
The  form  of  the  notice  for  the  first  meeting  of  creditors  has  been  offi- 
cially prescribed.  It  recites  the  fact  and  date  of  the  adjudication  in 
bankruptcy,  designates  the  time  and  place  for  the  creditors'  meeting, 
and  provides  that  "said  creditors  may  attend,  prove  their  claims,  appoint 
a  trustee,  examine  the  bankrupt,  and  transact  such  other  business  as  may 
properly  come  before  said  meeting."11     Clerical  errors  or  minor  tnac- 


■  Bankruptcy  Act  1898,  f  58b.  shall  be   addressed  as  specified  In  tbe 

*  Bankruptcy  Act  1898,  |  58c.  proof  of  debt."    General  Order  No.  21. 

■  Bankruptcy  Act  1898,  f  58a.  It  is  If  the  creditor  has  appeared  and  acted  in 
also  provided  that  "Whenever  time  is  the  prior  proceedings  by  a  "duly  author- 
enumerated  by  days  In  this  act,  or  in  Ized  agent,  attorney,  or  proxy,"  as  la 
any  proceeding  In  bankruptcy,  the  nura-  authorized  by  the  statute,  it  would  seem 
ber  of  days  shall  be  computed  by  exclud-  that  the  notice  should  be  sent  to  the 
ing  tbe  first  and  including  the  last,  un-  latter, 

less  the  lest  day  fall  on  a  Sunday  or  '  In  re  Heys,  1  Ben.  333, 1N.B.R.  21, 

holiday,  in  which  event  the   day   last  Fed.  Cos.  No.  6,447. 

included  shall  be  the  next  day  thereafter  >  This  may  be  inferred  from  the  re- 

which  Is  not  a  Sunday  or  a  legal  boll-  quirement  that  the  names  of  all  secured 

day."    Idem,  |  31.  creditors,   with   the  securities   held  by 

•  Bankruptcy  Act  1898,  J  58a.  But  them,  shall  appear  on  the  bankrupt's 
"any  creditor  may  file  with  tbe  referee  schedule,  one  copy  of  which  Is  to  be  giv- 
a  request  that  all  notices  to  which  he  en  to  the  referee.  Bankruptcy  Act  1898. 
may  be  entitled  shall  be  addressed  to  g  7,  cl.  8. 

blm  at  any  place,  to  be  designated  by  the  *  In  re  Pulver,  1  Ben.  381,  1  N.  B.  R. 

post  office  box  or  street  number,  as  he  46,  Fed.  Cas.  No.  11,466. 

may  appoint,  and  thereafter,  and  until  ">  In  re  Mills,  7  Ben.  45Z,  11  N.  B. 

some  otber  designation  shall  be  made  B.  117,  Fed.  Cas.  No.  9,610;    Russell  r. 

by  such  creditor,  all  notices  shall  be  so  Phelps,  42  Mich.  377,  4  N.  W.  3L 

addressed,   and   In   other  cases   notices  „      "  Official  Form  No.  18. 
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curacies  in  the  notice  will  not  vitiate  the  proceedings,  provided  they 
are  not  such  as  to  mislead  or  deceive  creditors." 

The  requirement  of  the  statute  that  notice  shall  be  given  to  the  cred- 
itors of  the  various  steps  in  the  proceeding  is  mandatory,  in  such  sense 
that  the  failure  to  give  notice  of  any  particular  meeting  or  other  matter 
enumerated  in  the  statute  as  requiring  notice  may  be  cause  for  setting 
aside  the  proceedings  taken  therein,  or  in  such  sense  that  the  creditors 
who  should  have  been  notified,  and  were  not,  may  not  be  bound  by  any- 
thing done  at  the  meeting  or  in  relation  to  the  matter  in  hand.1'  But 
the  jurisdiction  of  the  court,  either  over  the  proceedings  in  general  or 
over  the  bankrupt's  application  for  discharge,  is  not  made  dependent 
upon  the  correctness  of  the  bankrupt's  list  of  creditors  or  upon  the  ac- 
tual receipt  of  notice  by  the  creditors.  Jurisdiction  is  acquired  by  the 
petition  and  adjudication,  and  if  the  notices  required  by  the  act  were 
duly  and  regularly  published  and  served,  the  regularity  of  the  proceed- 
ings, or  the  jurisdiction  of  the  court  to  proceed  with  the  case,  is  not 
affected  by  the  failure  of  any  creditor,  or  any  number  of  creditors,  to  re- 
ceive the  notice.14 

Where  notice  of  the  first  meeting  of  creditors  has  been  given  to  all 
those  who  appear  on  the  bankrupt's  list  of  creditors,  and  they  have  pro- 
ceeded to  choose  a  trustee,  and  afterwards  the  bankrupt  is  allowed  to 
amend  such  list  by  the  addition  of  other  creditors  not  previously  named 
therein,  the  rights  of  the  creditors  thus"  brought  in  are,  as  the  authorities 
now  stand,  somewhat  doubtful.  But  it  has  generally  been  thought  that 
this  development  would  require  the  calling  of  a  new  meeting,  of  which 
notice  must  be  given  to  all  creditors  new  and  old,  and  that,  at  the  meet- 
ing thus  summoned,  those  creditors  who  may  appear  and  prove  their 
debts  should  proceed  to  elect  a  trustee.  If  their  choice  falls  upon  a  per- 
son other  than  the  one  previously  selected,  they  may  apply  to  the  court 
to  remove  the  latter  and  confirm  the  new  nominee." 

§  276.  Designation  of  Newspapers. — The  statute  provides  that 
"courts  of  bankruptcy  shall,  by  order,  designate  a  newspaper  published 

11  In  re  Hill,  1  Ben.  321, 1N.B.E  16,  Che  mall,  and  it  Is  not  material  to  show 

Fed.  Cas.  No.  6,481.  that  It  was  received.    Russell  v.  Phelps, 

is  in  re  Gilbert,  2  Nat  Bankr.  News,  42  Mich.  877,  4  N.  W.  1. 

378;    In  re' Hall,  2  N.  B.  It.  192,  Fed.  "  In  re  Archenbrown,  11  N.  B.  R.  149, 

Cas.  No.  5,922;  Anonymous,  1  N.  B.  R.  Fed.  Cas.  No.  504;   In  ie  Stetson,  4  Ben. 

122,  Fed.  Cas.  No.  457.     In  an  action  147,  3  N.  B.  R.  726,  Fed.  Oas.  No.  13,- 

agalnst  an  assignee  In  bankruptcy  for  381.    See  In  re  Schiller,  96  Fed.  400,  2 

willful  neglect  to  give  notice  of  ered-  Am.  Bankr.  Rep.  704. 

itors'   meetings,  it  Is   sufficient  for  him  "See  supra,  j  226, 
to  show  that  he  placed  the  notice  In 
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within  their  respective  territorial  districts,  and  in  the  county  in  which 
the  bankrupt  resides  or  the  major  part  of  his  property  is  situated,  in 
which  notices  required  to  be  published  by  this  act  and  orders  which 
the  court  may  direct  to  be  published  shall  be  inserted.  Any  court  may 
in  a  particular  case,  for  the  convenience  of  parties  in  interest,  designate 
some  additional  newspaper  in  which  notices  and  orders  in  such  case 
shall  be  published."  *•  Eower  given  to  a  court  to  "designate"  a  news- 
paper as  the  organ  for  the  publication  of  judicial  and  legal  notices  is 
continuous.  It  is  not  exhausted  by  one  exercise,  but  may  be  exercised 
from  time  to  time,  as  may  seem  necessary  and  expedient  to  the  court.  It 
may  be  exercised  by  revoking  a  designation  once  made  and  making  an- 
other." Where  the  referee  in  bankruptcy,  pursuant  to  a  rule  of  the 
court,  designates  certain  newspapers,  approved  by  the  court,  wherein 
all  notices  required  under  the  bankruptcy  law  shall  be  published,  this 
amounts  to  a  designation  of  such  papers  by  the  court  for  each  particular 
notice  therein  published."  A  referee  may  also,  in  the  exercise  of  a  wise 
discretion,  select  additional  newspapers,  published  elsewhere  than  in 
the  district,  for  the  publication  of  such  notices.  Thus,  where  many  of 
the  creditors  of  a  particular  bankrupt  lived  in  other  states,  it  was  held 
entirely  proper  for  the  referee  to  require  the  publication  of  notices,  for 
that  estate,  in  papers  published  in  those  other  states,  as  well  as  in  the 
papers  designated  by  the  court  within  the  district,1" 

§  277.  Meetings  of  Creditors. — The  first  meeting  of  the  creditors 
of  a  bankrupt  is  directed  to  be  held  "not  less  than  ten  nor  more  than 
thirty  days  after  the  adjudication,  at  the  county  seat  of  the  county  in 

i«  Bankruptcy  Act  1S9S,  f  28.    When  Durfee,  101  Mich.  171,  09  N.  W.  409,  24 

legal  notices  are   directed   to  be  pub-  L.  R.  A.  793,  45  Am.  St.  Rep.  404;  Tur- 

lisheii  in  a  newspaper,  one  printed  in  the  ney  v.  Blomstrom,  62  Neb.  610,  87  N. 

English  language  Is  always  Intended,  un-  W.  339;    Lynn  v.  Allen,  145  Ind.  584,  44 

less    otherwise    specified.       Graham    V.  N.  E.  646,  83  L.  R.  A.  779,  57  Am.  St 

Klag,  50  Mo   32,  11  Am.  Rep.  401.    As  Rep.  223;  la  re  Application  for  Charter, 

to  what  constitutes  a  "newspaper,"  es-  11  Plilla.  (Pa.)  200;    Ronton  v.  Lauder, 

pecially    with   reference   to  the  official  126  111.  219,  18  N.  E.  555;    Beeciier  v. 

organs  of  the  courts  and  periodicals  de-  Stephens,  25  Minn.  146 ;    Benkendorf  v. 

voted  to  legal  news  and  legal  advert)  a-  TIncenz,  52  Mo.  441 ;  Taylor  v.  Held,  103 

Irg,   Including  the  publication   of  court  111.  349;    Hull  V.  King,  38  Minn.  349,  37 

notices  and  notices  of  foreclosures  and  N.  W.  792 ;    Leroy  v.  Jamison,  3  Sawy. 

Judicial  sales,  and  as  to  what  constitutes  369,  Fed.  Cas.  No.  8,271. 

the  place  of  "publication"  of  a  news-  1T  Dally  Register  Printing  ft  Pnb.  Co. 

paper,  the  reader  will  And  instruction  in  v.  Mayor  of  New  Tork,  62  Hun,  542.  6 

the  following  cases:    Hanscom  v.  Meyer,  N.  Y.  Supp.  10. 

60  Neb.  68,  82  N.  W.  114,  48  L.  R-  A.  409,  "  Hills  v.  Alden,  2  Hask.  299,  Fed. 

83  Am.  St.  Rep.  507;   Meass  v.  Hess.  41  Cns.  No.  6,507. 

m.  App.  282;  Kellogg  v.  Cnrrico.  47  Mo.  »» In  re  Robinson.  1  Ben.  270,  1  N.  B. 

157 ;  Kerr  v.  Hltt.  75  HI.  51 ;   Lynch  v.  B.  8,  Fed.  Cas.  No.  11,936. 
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which  the  bankrupt  has  had  his  principal  place  of  business,  resided,  ot 
had  his  domicile,  or  if  that  place  would  be  manifestly  inconvenient  as  a 
place  of  meeting  for  the  parties  in  interest,  or  if  the  bankrupt  is  one 
who  does  not  do  business,  reside,  or  have  his  domicile  within  the  United 
States,  the  court  shall  fix  a  place  for  the  meeting  which  is  the  most 
convenient  for  the  parties  in  interest.  If  such  meeting  should  by  any 
mischance  not  be  held  within  such  time,  the  court  shall  fix  the  date, 
as  soon  as  may  be  thereafter,  when  it  shall  be  held."  *•  A  creditors' 
meeting  should  not  be  held  on  a  public  holiday,  but  the  fact  that  it  was 
so  held  will  not  be  cause  for  setting  aside  the  proceedings  taken  at  that 
meeting  where  it  appears  that  no  one  was  injured  thereby.*1  The  bank- 
rupt must  attend  this  first  meeting  if  so  directed  by  the  court,  and,  if 
present  at  the  meeting,  he  must  submit  to  an  examination.  But  he  is 
not  required  to  attend  a  meeting  at  a  place  more  than  ISO  miles  distant 
from  his  home  or  principal  place  of  business,  unless  ordered  by  the 
court  for  cause  shown.**  "At  the  first  meeting  of  creditors,  the  judge 
or  referee  shall  preside,  and,  before  proceeding  with  the  other  busi- 
ness, may  allow  or  disallow  the  claims  of  creditors  there  presented,  and 
may  publicly  examine  the  bankrupt  or  cause  him  to  be  examined  at 
the  instance  of  any  creditor."  *•  The  meeting  being  organized,  the  first 
step  is  for  those  who  present  themselves  and  claim  to  be  creditors  of  the 
estate  to  make  proof  of  their  claims.  A  claim  duly  proved  will  be  al- 
lowed on  its  filing,  unless  objection  is  made.  In  the  latter  event,  the 
referee  may  forthwith  decide  upon  its  admissibility,  his  decision  being 
subject  to  review  by  the  judge,  or  postpone  it  for  further  consideration. 
A  creditor  who  holds  a  voidable  preference  has  a  "provable"  claim,  in 
the  sense  that  formal  written  proof  of  it  may  be  made  and  filed,  but  it 
is  a  claim  on  which  he  cannot  be  allowed  to  vote  until  he  has  surren- 
dered his  preference.*4  And  where  objections  are  filed  to  a  claim,  on 
the  ground  that  the  claimant  has  received  a  preference,  he  should  not  be 
permitted  to  take  any  part  in  the  creditors'  meeting  until  the  matter 
has  been  heard  and  determined."  Where,  after  a  decision  by  the  ref- 
eree between  two  parties  as  to  the  right  to  vote  upon  a  claim,  the  per- 
son aggrieved  allows  the  vote  to  be  taken  without  further  objection, 
he  cannot  again  reopen  the  question.**     Next  in  order  comes  the  ex- 

*•  Bankruptcy  Act  1808,  J  55a.  tile  Co.  fC.  P.  A.)  150  Fed.  71,  17  Am. 

« In  re  McGlynn,  2  Low.  127,  Fed.  Bankr.  Rep.  609. 

Cas.  No.  8.804.  as  In    rr   Columbia    Iron   Works,    142 

m  Bankruptcy  Act   1898,  f  7.  Fed.  234.  14  Am.  Bankr.  Rep.  526. 

«  Bankruptcy  Act  1898,  3  55b.  *•  In  re  Spencer,  18  N.  B.  R.  199,  Fed. 

*«  Stevens    v.    Nave-McCord    Merpan-  Cas.  No.  13.229. 
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animation  of  the  bankrupt,  and  if  the  latter  desires  to  offer  terms  of 
composition  to  his  creditors,  he  may  now  do  so.  It  is  next  in  order  for 
the  creditors  to  appoint  the  trustee  and  fix  the  amount  of  his  bond. 
They  may  also  at  this  meeting,  as  well  as  at  subsequent  meetings, 
"take  such  steps  as  may  be  pertinent  and  necessary  for  the  promotion 
of  the  best  interests  of  the  estate  and  the  enforcement  of  the  act."  *T  In 
the  absence  of  any  specific  provisions  of  law,  the  conduct  of  a  creditors' 
meeting  is  properly  guided  by  the  rules  and  usages  of  parliamentary 
bodies.89 

It  is  provided  that  "creditors  shall  pass  upon  matters  submitted  to 
them  at  their  meeting  by  a  majority  vote  in  number  and  amount  of 
claims  of  all  creditors  whose  claims  have  been  allowed  and  are  pres- 
ent, except  as  herein  otherwise  provided.  Creditors  holding  claims 
which  are  secured  or  have  priority  shall  not,  in  respect  to  such  claims, 
be  entitled  to  vote  at  creditors'  meetings,  nor  shall  such  claims  be 
counted  in  computing  either  the  number  of  creditors  or  the  amount  of 
their  claims,  unless  the  amounts  of  such  claims  exceed  the  values  of 
such  securities  or  priorities,  and  then  only  for  such  excess."*8  This 
provision  is  obviously  intended  for  the  protection  of  minorities.  Its 
effect  is  that  a  few  heavy  creditors  cannot  force  action  against  the  wishes 
of  the  small  creditors,  if  the  latter  constitute  a  numerical  majority.  Nei- 
ther can  a  numerical  majority  of  the  creditors  control  the  administra- 
tion of  the  estate  unless  they  also  represent  a  majority  in  amount  of 
the  claims  proved.  The  two  kinds  of  majority  must  concur.  If,  how- 
ever, the  numerical  majority  of  creditors  in  favor  of  any  proposed  ac- 
tion or  policy  (on  which  they  are  competent  to  act  with  binding  effect) 
also  control  the  major  amount  of  the  claims,  they  will  be  able  to  force 
their  will  upon  a  dissenting  minority. 

If  there  were  irregularities  in  the  calling  of  the  first  meeting  or  in 
the  notices  to  creditors,  or  if,  for  any  other  cause  affecting  the  common 
interest  of  all  in  the  estate,  it  seems  to  the  referee  proper  to  adjourn 
the  meeting  to  a  future  fixed  day,  he  has  power  to  do  so.**  But  in 
order  to  take  this  action,  the  referee  must  himself  be  present  at  the 

»  Bankruptcy  Act  1898,  |  55c.  Dental  Building  &  Loan  Ass'n,  232  Fed. 

2*  In  re  Merchants'  Ins.  Co.,  0  Bias.  828,  147  C.  C.  A.  22,  37  Am.  Bankr.  Rep. 

252.  Fed.  Cns.  No.  »,442.  430. 

"Bankruptcy  Act  1898,  g  66.     After  win  re  Cheney,  19  N.  B.  H.  16,  Fed. 

the   selection   of   a    trustee,    a   secured  Cas.  No.  2,637 :  In  re  Devlin,  1  Ben.  335, 

creditor  cannot  participate  in  creditors'  1  N.  B.  R.  35.  Fed.  Cas.  No.  3.841 :  In  re 

meetings,  except  in  so  far  as  the  security  Rosen feld-Gold man  Co.  <D.  C.)  228  Fed. 

which  he  holds  fails  to  cover  his  entire  921,  36  Am.  Bankr.  Rep.  520. 
claim.    Merchants'  Nat.  Bank  v.  Contl- 
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meeting.  If  he  is  prevented  from  attending,  he  cannot  adjourn  the 
meeting  by  letter.  In  that  case,  the  meeting  wholly  fails  and  a  new 
meeting  must  be  called.11 

§  278.  Same;  Special  and  Final  Meetings. — The  act  provides  that 
"a  meeting  of  creditors,  subsequent  to  the  first  one,  may  be  held  at  any 
time  and  place  when  all  of  the  creditors  who  have  secured  the  allow- 
ance of  their  claims  sign  a  written  consent  to  hold  a  meeting  at  such 
time  and  place.  The  court  shall  call  a  meeting  of  creditors  whenever 
one-fourth  or  more  in  number  of  those  who  have  proven  their  claims 
shall  file  a  written  request  to  that  effect;  if  such  a  request  is  signed  by 
a  majority  of  such  creditors,  which  number  represents  a  majority  in 
amount  of  such  claims,  and  contains  a  request  for  such  meeting  to  be 
held  at  a  designated  place,  the  court  shall  call  such  meeting  at  such 
place  within  thirty  days  after  the  date  of  the  filing  of  the  request."  ** 
In  addition  to  this,  the  general  orders  direct  that  "whenever,  by  reason 
of  a  vacancy  in  the  office  of  trustee,  or  for  any  other  cause,  it  becomes 
necessary  to  call  a  special  meeting  of  the  creditors  in  order  to  carry 
out  the  purposes  of  the  act,  the  court  may  call  such  a  meeting,  specify- 
ing in  the  notice  the  purpose  for  which  it  is  called."  n 

A  final  meeting  of  creditors  shall  be  ordered  "whenever  the  affairs 
of  the  estate  are  ready  to  be  closed."  **  Creditors,  as  in  regard  to  other 
meetings,  are  to  have  at  least  ten  days'  notice  by  mail.  Fifteen  days 
before  the  date  fixed  for  this  final  meeting,  the  trustee  will  make  a  final 
report  and  file  a  final  account  with  the  court,  and  at  the  meeting  itself 
he  is  to  lay  before  the  creditors  a  detailed  statement  of  the  administra- 
tion of  the  estate.  The  creditors  now  have  an  opportunity  to  scrutinize 
the  accounts  of  the  trustee,  and  determine  whether  any  objections  to 
his  discharge  are  to  be  based  thereon."    A  final  dividend  will  be  de- 

«  In  re  Dickinson,  IS  N.  B.  It.  614,  he  deems  It  advisable,  to  consider  the 
Fed.  Gas.  No.  3,809.  course  to  be  taken  with  respect  to  prop- 
s' Bankruptcy  Act  189S,  ||  55d,  55e.  erty  of  the  bankrupt  which  1b  subject  to 
See  In  re  Back  Bay  Automobile  Co.  (D.  liens.  In  re  Cutler  &  John  (D.  C.)  228 
C.)  158  Fed.  879,  19  Am.  Bankr.  Rep.  Fed.  771,  36  Am.  Bankr.  Rep.  420.  The 
836.  meeting  for  the  declaration  of  a  divl- 
»» General  Order  No.  25.  It  Is  no-  dend  should  be  combined  with  that  for 
doubtedly  in  the  discretion  of  the  ref-  the  payment  of  the  dividend  so  declared, 
eree  to  direct  that  a  creditors'  meeting  and  If  there  is  to  be  bnt  one  dividend, 
shall  be  called  to  consider  whether  the  the  final  meeting  can  and  should  in 
trustee  shall  be  authorized  to  file  objee-  proper  cases  be  combined  with  such  dlvi- 
tlons  to  the  bankrupt's  application  for  dend  meeting.  In  re  Smith,  l  Nat 
discharge.  In  re  Whitney  (D.  C.)  250  Bankr.  News,  404. 
Fed.  1U05.  41  Am.  Bankr.  Rep.  548;  In  "  Bankruptcy  Act  18&fi,  f  55f. 
re  Hockmau  (D.  C.)  205  Fed.  330,  30  Am.  "  See  In  re  Merchants'  Ins.  Co.,  6 
Bankr.  Rep.  921.  So,  the  referee  may  Bias.  252,  Fed.  Cas.  No.  9,442. 
properly  call  a  meeting  of  creditors,  if 


v  Google 


§  279  LAW  Or  BANKRUPTCY  632 

clared  by  the  referee  and  paid  by  the  trustee,  and  thereupon  the  court 
will  close  the  estate,  if  satisfied  that  it  has  been  fully  administered,  by 
approving  the  final  account  of  the  trustee  and  discharging  him.** 

§  279.  Representation  by  Attorney  or  Proxy. — The  act  provides 
that  the  term  "creditor"  shall  include  "any  one  who  owns  a  demand 
or  claim  provable  in  bankruptcy,  and  may  include  his  duly  authorized 
agent,  attorney,  or  proxy,"  "  from  which  it  appears  that  creditors  may 
act  at  their  meetings  by  agent  or  attorney.  And  the  Supreme  Court 
has  promulgated  forms  for  a  "general  letter  of  attorney  in  fact  when  a 
creditor  is  not  represented  by  attorney  at  law"  and  for  a  "special  letter 
of  attorney  in  fact."  u  These  pqwers  of  attorney  must  be  acknowledged 
before  a  referee  in  bankruptcy,  a  United  States  commissioner,  or  a  no- 
tary public,  and  "when  executed  on  behalf  of  a  partnership  or  of  a  cor- 
poration, the  person  executing  the  instrument  shall  make  oath  that  he 
is  a  member  of  the  partnership,  or  a  duly  authorized  officer  of  the  cor- 
poration on  whose  behalf  he  acts.  When  the  person  executing  is  not 
personally  known  to  the  officer  taking  the  proof  or  acknowledgment, 
his  identity  shall  be  established  by  satisfactory  proof."  **  If  the  letter 
of  attorney  is  given  to  two  or  more  persons  jointly,  its  authority  cannot 
be  exercised  by  one  of  the  attorneys  alone.4*  And  if  one  of  the  joint 
proxies  is  disqualified  (as,  because  he  is  the  bankrupt's  attorney)  neither 
of  them  can  vote  under  the  power  of  attorney  at  a  creditors'  meeting." 
If  the  acts  which  may  be  performed  in  behalf  of  the  creditor  are  spe- 
cifically enumerated  in  the  power  of  attorney,  its  scope  will  be  limited 
to  such  acts.  Thus,  a  letter  of  attorney  merely  empowering  the  agent 
to  attend  and  vote  at  meetings  of  creditors  will  not  authorize  him  to  file 
opposition  to  the  bankrupt's  application  for  discharge.4*  The  question 
whether  one  constituted  the  creditor's  general  attorney  by  such  an  in- 
strument can  appoint  a  third  person  to  act  for  the  creditor  in  particular 
details  will  depend  upon  the  wording  of  the  authorization.  It  has  been 
thought  that  such  a  delegation  might  be  made  under  a  power  of  at- 
torney which  authorized  the  attorney  to  sign  the  creditor's  name  to  any 
writing  proper  or  necessary  to  collect  or  receive  debts  due,  with  power 
of  substitution.48 

*■  Bankruptcy  Act  1898,  g  47,  clauses         «>  la  re  Phelps,  1N.B.B.  025,  Fed. 
Caa.  No.  11,071. 


73. 
•i  Bankruptcy  Act  1898,  1  1,  cl.  9. 


"In   re   Columbia    Iron  Works,  142 
Fed.  234,  14  Am.  Bankr.  Rep.  526. 
(WMai"Fo^Nc*  S0and'&  "Creditors  v.  Wmiame,  4  N.  B.  E. 

"  General  Order  No.  21,  par.  5.     See     579.  Fed.  Can.  No.  3379. 
In  re  Butterfield,  14  N.  B.  It.  195,  Fed.         «*  Id  re  Knoepfel,  1  Ben.  898,  1  N.  B. 
Pas.  No.  2,248 ;  In  re  MeDuHee,  2  Hask.     r.  70,  Fed.  Cas.  No.  7,892. , 


:,  14  N.  B.  R.  336,  Fed.  Cas.  No.  8,778. 
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Where  the  person  who  appears  on  behalf  of  a  creditor,  and  proposes 
to  act  in  his  interest,  is  an  attorney  at  law,  a  member  of  the  bar  of  the 
particular  court,  he  need  not  produce  a  written  and  acknowledged  au- 
thority. His  right  to  appear  in  behalf  of  his  client  will  be  presumed, 
and  he  will  not  be  required  to  prove  it  unless  it  is  challenged  by  some 
party  in  interest.  This  applies,  however,  only  to  such  acts  as  fall 
within  the  ordinary  scope  of  an  attorney's  duties  and  employment,  such 
as  filing  proofs  of  debt  or  other  papers,  examining  witnesses,  objecting 
to  the  claims  of  other  creditors,  or  making  any  ordinary  motion  or 
request.44  But  the  right  to  cast  his  client's  vote  in  the  election  of  a 
trustee  stands  upon  a  different  footing.  This  is  a  function  which  the 
attorney  cannot  exercise  without  showing  an  express  authorization. 
"Voting  for  a  trustee  in  bankruptcy  is  an  act  so  essentially  different  in 
its  nature  and  character  from  an  attorney's  ordinary  duties  in  the  con- 
duct of  litigation,  and  the  business  considerations  that  enter  into  the 
choice  of  a  trustee  are  so  foreign  to  a  lawyer's  ordinary  functions  or 
presumed  special  knowledge  and  skill,  that  the  right  to  vote  cannot  be 
deemed  to  be  a  part  of  his  implied  authority,  nor  presumed  to  be  con- 
ferred upon  a  lawyer  from  his  mere  retainer  in  a  bankruptcy  proceed- 
ing."« 

§  280.  Assignment  of  Claims. — A  provable  claim  against  the  estate 
of  a  bankrupt  may  be  sold  and  assigned  either  before  or  after  proving 
it.  "Claims  which  have  been  assigned  before  proof  shall  be  supported 
by  a  deposition  of  the  owner  at  the  time  of  the  commencement  of  pro- 
ceedings setting  forth  the  true  consideration  of  the  debt  and  that  it  is 
entirely  unsecured,  or,  if  secured,  the  security,  as  is  required  in  proving 
secured  claims.  Upon  the  filing  of  satisfactory  proof  of  the  assign- 
ment of  a  claim  proved  and  entered  on  the  referee's  docket,  the  referee 
shall  immediately  give  notice  by  mail  to  the  original  claimant  of  the 
filing  of  such  proof  of  assignment,  and  if  no  objection  be  entered  within 
ten  days,  or  within  further  time  allowed  by  the  referee,  he  shall  make 
an  order  subrogating  the  assignee  to  the  original  claimant.  If  objection 
be  made,  he  shall  proceed  to  hear  and  determine  the  matter."4*  But 
if  the  assignee  of  the  claim  is  also  a  debtor  to  the  bankrupt,  he  cannot 
be  permitted  to  set  off  such  claim  against  his  debt  to  the  estate,  provided 
the  claim  "was  purchased  by  or  transferred  to  him  after  the  filing  of 
the  petition,  or  within  four  months  before  such  filing,  with  a  view  to 

«« In  re  Scott,  15  N.  B.  R.  78,  Fed.  « In  re  Blanklein,  97  Fed.  191,  3  Am. 

Cas.  No.  12.519;   In  re  Hill,  1  Ben.  321,  Bankr.  Rep.  165;  In  re  Christley,  6  Blso. 

1  N.  B.  R.  16,  Fed.  Cas.  No.  6.481 ;  In  re  164,  10  N.  B.  R.  268,  Fed.  Cas.  No.  2,702. 

Panly,  1  Nat  Banter.  News,  406.  *•  General  Order  No.  21,  par.  8. 
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such  use  and  with  knowledge  or  notice  that  such  bankrupt  was  insolvent 
or  had  committed  an  act  of  bankruptcy."  "  Generally,  where  a  prov- 
able claim  against  the  bankrupt  existed  at  the  time  the  petition  was 
filed,  the  subsequent  assignment  of  it  will  carry  with  it  all  the  rights 
and  remedies  which  the  assignor  had,  including  the  right  to  intervene 
in  the  bankruptcy  proceedings.*8  And  claims  which  have  been  proved, 
and  then  sold  and  assigned,  before  the  election  of  a  trustee  must  be 
voted  upon  in  such  election  by  the  actual  owner  at  the  time  and  not 
by  the  original  creditor.48  But  such  an  instrument  as  a  certificate  of 
deposit  is  dishonored  after  the  bankruptcy  of  the  maker,  and  after  it  is 
proved  as  a  claim,  it  no  longer  possesses  the  qualities  of  negotiable 
paper.5*  It  is  also  held  that  one  taking  an  assignment  of  a  proved  claim 
as  security  for  an  antecedent  liability  of  the  person  in  whose  name  it  is 
proved,  who  is  apparently,  though  not  really,  the  owner  thereof,  is  not  a 
purchaser  for  value,  and  cannot  hold  the  claim  against  the  true  owner." 

§  281.  Participation  of  Creditors  in  the  Proceedings. — Generally 
speaking,  and  for  most  purposes,  the  right  of  creditors  to  participate  in 
the  proceedings,  by  motion  or  petition  or  otherwise,  depends  upon  the 
proof  and  allowance  of  their  claims.  It  is  by  this  step  that  the  status 
of  the  creditor  is  asserted  and  recognized.  It  is  essential  to  enable  a 
creditor  to  vote  at  any  creditors'  meeting,  and  in  most  other  respects  it 
may  be  said  that  the  rights  of  creditors,  as  parties  to  the  proceeding, 
arise  and  accrue  upon  proof  of  their  claims."  A  non-resident  creditor 
subjects  himself  to  the  jurisdiction  of  the  court  by  proving  his  debt,  and 
is  thereafter  bound  to  obey  all  the  orders  of  the  court  touching  his 
claim,  and  the  court  can,  in  case  he  disobeys  its  orders,  deprive  him  of 
all  the  benefit  of  the  act,  and  can  reject  and  expunge  his  claim.4*  It 
should  also  be  noted  that  the  provision  of  the  statute  (Section  59f)  allow- 
ing other  creditors  than  the  original  petitioners  to  enter  their  appearance 
and  join  in  the  petition,  has  reference  only  to  proceedings  before  the  ad- 
judication in  bankruptcy.  After  the  adjudication,  all  creditors  are  in 
effect  parties  to  the  proceeding,  and  they  are  equally  entitled  to  be  heard 
without  any  special  order  permitting  them  to  intervene.84 

«t  Bankruptcy  Act  189S,<  {  68b.  Cas.   No.   7,447.     "Until   a  creditor  has 

***  In  re  Fitzgerald,  191  Fed.  85,  20  proved  his  claim,  he  ought  not  to  be 

Am.  Bankr.  Rep.  773.  heard  as  a  creditor,  and  he  has  no  right 

«»  In  re  Frank,  5  Ben.  164,  5  N.  B.  It.  to  be  beard  In  any  other  character."    In 

194,  Fed.  Cas.  No.  5,050.  re  Brisco,  2  N.  B.  B.  226,  Fed.  Cas.  No. 

»*  In  re  Sime,  3  Sawy.  305,  12  N.  B.  R.  1,880. 

315,  Fed.  Caa.  No.  12,861.  '*  In  re  Kyler,  2  Ben.  414,  2  N.  B.  R. 

« In  re  Slme,  3  Sawy.  305,  12  N.  B.  649.  Fed.  Cas.  No.  7,956. 

R.  315,  Fed.  Cas.  No.  12,861.  « In    re    Schwartz,    1    Nat    Bankr. 

*»  See  In  re  Jones,  2  N.  B.  R.  58,  Fed.  News,  266. 
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As  a  general  rule,  the  rights  of  creditors,  after  their  claims  have 
been  proved  and  allowed,  must  be  worked  out  through  the  trustee,  and 
not  by  independent  action  on  their  part.  Still,  there  are  some  circum- 
stances in  which  creditors  will  be  justified  in  acting  for  the  common  in- 
terest independently  of  the  trustee,  or  even  in  opposition  to  him.  Thus, 
if  no  trustee  has  yet  been  appointed,  any  creditor  may  petition  the 
court  to  enjoin  another  creditor  from  proceeding  with  a  pending  suit, 
or  enforcing  a  voidable  lien  or  attachment  against  the  bankrupt,  and 
injunction  may  issue  on  such  petition.80  So  also,  any  creditor  may  ob- 
ject to  the  allowance  of  another  creditor's  claim,  and  if  it  is  allowed, 
the  objecting  creditor  may  move  the  court  to  direct  the  trustee  to  ap- 
peal, or  to  allow  him  to  appeal  in  the  name  of  the  trustee.68  So,  if  the 
trustee  sells  property  of  the  bankrupt  for  a  grossly  inadequate  price, 
himself  discouraging  competition,  and  refuses  to  have  the  sale  set  aside, 
a  dissatisfied  creditor  may  take  action  in  that  behalf."  So,  while  the 
trustee  is  the  one  in  whom  the  title  to  the  bankrupt's  property  is  vested 
and  therefore  the  proper  person  to  bring  all  necessary  actions  for  its 
recovery,  yet  the  creditors  are  interested  in  having  the  assets  brought 
in  and  realized  upon,  and  the  trustee  cannot  complain  of  the  institu- 
tion by  creditors  of  suits  to  recover  assets  which  he,  the  trustee,  might 
intentionally  or  unintentionally  permit  to  escape.88 

§  282.  Advising  Trustee. — Energetic  creditors,  who  desire  to  pro- 
mote the  efficient  working  of  the  bankruptcy  law,  as  well  as  to  protect 
their  own  interests,  will  not  rest  satisfied  with  selecting  a  competent 
person  to  act  as  trustee  in  bankruptcy.  They  will  be  ready  to  advise 
and  assist  him  in  collecting  the  assets,  unearthing  frauds,  keeping  down 
the  expenses,  and  securing  the  largest  possible  dividend.  But  the 
question  may  be  asked,  how  far  have  the  creditors  a  right  to  instruct 
the  trustee  in  his  administration  of  the  estate?  Is  he  bound  to  comply 
with  advice  or  directions  given  to  him  by  a  majority  of  those  in  interest? 
If  the  acts  or  omissions  of  the  trustee  result  in  loss  or  damage  to  the 
estate,  can  he  save  himself  from  personal  liability  by  showing  that  he 
acted  in  pursuance  of  directions  given  him  by  the  creditors,  or  by  a 
major  part  of  those  in  interest?  On  the  one  hand,  the  trustee  is  re- 
quired to  collect  and  reduce  to  money  the  property  of  the  estate  "under 
the  direction  of  the  court."  He  may  intervene  in  suits  pending  by 
or  against  the  bankrupt  by  order,  or  with  the  approval,  of  the  court, 

»*  See  In  re  Carrier,  51  Fed.  900.  "  In  re  Groves,  2  Nat  Bankr.  News, 

«•  Chatfleld  v.  CDwyer  (C.  C.  A.)  101      466. 
Fed.  797,  4  Am.  Bankr.  Rep.  313. 
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and  his  sales  of  both  real  and  personal  property  shall,  when  practicable, 
he  subject  to  the  approval  of  the  court.  On  the  other  hand,  creditors 
are  not  only  empowered  but  required,  at  each  of  their  meetings,  to  "take 
such  steps  as  may  be  pertinent  and  necessary  for  the  promotion  of  the 
best  interests  of  the  estate  and  the  enforcement  of  this  act."  n  Upon 
this  is  may  be  remarked  that,  while  the  trustee's  administration  of  the 
estate  is  to  be  under  the  "direction"  of  the  court,  directions  to  the  trus- 
tee will  not  generally  be  issued  by  the  court  sua  sponte.  Directions, 
leave,  or  authority  for  any  particular  action,  is  usually  sought  and  ob- 
1  tained  upon  an  application  to  the  court,  and  such  applications  are  com- 
monly prompted  by  the  creditors.  In  the  analogous  case  of  receiver- 
ships, when  the  question  presented  by  such  an  application  is  one  of 
expediency,  the  court  is  much  influenced  by  the  number  or  proportion 
of  the  creditors  who  urge  the  action  to  be  taken  or  who  consent  to  it. 
Unanimous  consent  of  creditors  will  almost  certainly  induce  the  court 
to  grant  the  authority  or  leave  asked,  provided  the  course  proposed  to 
be  taken  is  not  contrary  to  law.  On  the  other  hand,  a  court  will  be  re- 
luctant to  coerce  an  unwilling  minority,  and  will  not  do'  so  unless  thor- 
oughly satisfied  that  the  course  proposed  is  clearly  for  the  best  inter- 
ests of  all.8* 

In  so  far  as  the  modern  decisions  have  dealt  with  this  question,  they 
appear  to  leave  the  matter  balanced  between  the  duty  of  the  trustee  to 
exercise  his  independent  judgment  and  discretion  and  the  legitimate  in- 
fluence of  the  creditors  in  persuading  him  to  the  course  they  think  best. 
In  one  case  it  was  said:  "Equally  removed  from  the  interference  of 
the  creditors  is  the  action  of  the  trustee,  so  long  as  that  officer  shall 
act  with  fidelity  to  his  trust.  He  is  chosen  to  represent  all  the  credi- 
tors, not  a  majority  however  great.  The  purpose  of  vesting  the  estate 
of  the  bankrupt  in  him  is  to  commit  to  an  impartial  administration  its 
management  for  the  benefit  of  each  and  all  the  creditors.  The  creditors 
are  the  cestuis  que  trustent.  He  gives  a  bond  for  the  faithful  per- 
formance of  his  duty  to  all  the  beneficiaries.  His  office  is  one  of  per- 
sonal confidence  and  cannot  be  delegated.  He  has  no  right  to  impose 
his  duty  on  others,  and  if  he  does  he  will  be  responsible  to  the  cestuis 

-«•  Bankruptcy  Act  1898,   8  55c.     On  from  time  to  time  summon  general  meet- 

this  point  the  bankruptcy  law  at  present  lugs  of  the  creditors  for  the  purpose  of 

In  force  in  Great  Britain  makes  specific  ascertaining  their  wishes,  and  It  shall 

provision.     It  directs  that  "the  trustee  be  his  duty  to  summon  meetings  at  such 

shall,  In  the  administration  of  the  prop-  times    as    the    creditors    may    direct" 

erty  of  the  bankrupt,  and  in  the  distrlbu-  English  Bankruptcy  Act  1883,  |  89. 

don  thereof  amongst  bis  creditors,  have  °°  See  Keenan  v.  Shannon,  10  Phila. 

regard  to  any  directions  that  may  be  (Pa.)  219,  9  N.  B.  R.  441,  Fed.  Cas.  No. 

given  by  resolution  of  the  creditors  at  7,040;   In  re  Tread  well,  23  Fed,  442. 
any  general  meeting.    The  trustee  may 
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que  trustent.  Subject  to  the  control  of  the  court  and"  statutory  limita- 
tions, the  entire  administration  of  the  trust  estate  is  in  his  hands.  He 
cannot  therefore  yield  his  judgment  to  that  of  a  majority  of  the  creditors, 
merely  because  they  are  a  majority,  without  a  breach  of  his  trust.  To 
thus  abdicate  his  duties  is  to  make  himself  a  mere  passive  trustee.  It 
is  proper  that  he  should  consult  with  the  creditors  upon  important  mat- 
ters and  get  the  benefit  of  their  knowledge  and  experience,  but  the  re- 
sponsibility of  decision  rests  upon  him."  M  On  the  other  hand,  highly 
respectable  authorities  hold  that,  when  the  trustee  is  in  serious  doubt 
as  to  the  expediency  of  some  proposed  step  in  the  administration  of 
the  estate, — as,  for  example,  the  bringing  of  a  suit  the  issue  of  which  may 
be  doubtful,  or  which  may  prove  costly  out  of  all  proportion  to  the 
amount  finally  recovered, — he  should  first  exercise  his  own  intelligence 
and  judgment  and  take  the  advice  of  counsel,  and  if  still  in  doubt,  the 
proper  course  is  for  him  to  assemble  the  creditors  in  special  meeting, 
under  the  presidency  of  the  referee  and  put  the  question  to  their  discus- 
sion and  decision  by  vote.  Their  instructions  will  be  authoritative  and 
will  save  the  trustee  from  any  personal  responsibility.  If  he  has  not 
enough  funds  in  hand  to  conduct  the  proposed  litigation,  he  may  also 
require  the  creditors  to  come  to  his  assistance  with  such  money  as  may 
be  required.**  But  the  trustee  should  be  careful  not  to  act  (and  the 
court  will  not  allow  him  to  act)  under  the  control  of  any  particular  credi- 
tor or  group  of  creditors.  Where  there  is  evidence  of  such  control  or 
attempted  control,  the  court  will  direct  him  to  report  fully  to  a  special 
meeting  of  all  the  creditors,  to  be  called  for  the  purpose,  and  to  be  gov- 
erned by  such  directions  as  the  meeting  shall  adopt.83 

§  283.  Furnishing  Indemnity  for  Expenses. — There  may  be  circum- 
stances in  which  it  will  be  incumbent  upon  the  creditors  to  advance 
the  money  required  for  the  expense  of  legal  proceedings,  if  they  desire 
such  proceedings  to  be  instituted  with  the  idea  that  they  may  result  in 
benefit  to  themselves.  Thus,  generally,  where  creditors  of  an  estate 
desire  the  trustee  to  bring  suit  to  set  aside  alleged  preferences  or  fraud- 
ulent conveyances,  or  otherwise  to  recover  property  alleged  to  belong 
to  the  bankrupt,  they  may  be  required  to  guaranty  to  the  trustee  all  the 
probable  costs  and  expenses  likely  to  be  incurred  in  the  prosecution  of 
such  suit,  if  there  are  no  funds  of  the  estate  to  pay  such  expenses,  or 

•i  In  re   Columbia   Iron  Works.    142  184  Fed.  160,  25  Am.  Bankr.  Rep.  757;  In 

Fed.  234,  14  Am.  Bankr.  Hep.  526.    And  re  Harper,  175  Fed.  412,  23  Am.  Bankr. 

see  In  re  Meadows,  Williams  &  Co.,  181  Hep.  918. 
Fed.  911,  26  Am.  Bankr.  Rep.  100.  «»In  re  Arnett,  112  Fed.  770,  7  Am. 

«»  See  In  re  Baber,  119  Fed.  520.  9  Bankr.  Rep.  522. 
Am.  Bankr.  Rep.  406:    In  re  Kearney, 
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if  the  money  in  hand  is  not  more  than  enough  for  the  creditors  having 
priority,  or  if  the  wish  of  those  creditors  is  opposed  by  the  trustee  him- 
self or  by  a  considerable  body  of  other  creditors.'*  But  though  a  trus- 
tee in  bankruptcy  is  not  required  to  litigate  every  question  called  to  his 
notice  by  creditors,  however  frivolous  or  apparently  lacking  in  sup- 
port, yet  he  cannot,  by  requiring  indemnity  in  every  instance  against 
costs  and  expenses,  cast  the  risk  of  a  controversy  respecting  alleged 
preferences,  etc.,  on  the  particular  creditor  requesting  him  to  under- 
take it.w 

§  284.  Right  to  Information  as  to  Estate. — The  bankruptcy  act 
clearly  recognizes  and  fully  provides  for  the  right  of  creditors  to  re- 
quire all  legitimate  information  in  regard  to  the  estate  in  which  they 
are  interested  and  its  administration  by  the  trustee,  and  to  inspect 
records,  accounts,  and  papers  relating  to  it,  to  the  end  that  they  may 
be  fully  advised  as  to  all  matters  affecting  their  interests  and  competent 
to  "take  such  steps  as  may  be  pertinent  and  necessary  for  the  best  in- 
terests of  the  estate."  Thus,  it  is  made  the  duty  of  the  trustee  to  "fur- 
nish such  information  concerning  the  estate  and  its  administration  as 
may  be  requested  by  parties  in  interest."  (Section  47,  clause  5.)  The 
accounts  and  papers  of  trustees  "shall  be  open  to  the  inspection  of  offi- 
cers and  parties  in  interest."  (Section  49.)  Referees,  also,  must  "fur- 
nish such  information  concerning  the  estates  in  process  of  administration 
before  them  as  may  be  requested  by  the  parties  in  interest."  (Section 
39,  clause  3.)  And  if  any  person,  while  acting  as  referee  or  trustee,  ' 
shall  "refuse  to  permit  a  reasonable  opportunity  for  the  inspection  of 
the  accounts  relating  to  the  affairs  of,  and  the  papers  and  records  of, 
estates  in  their  charge,  by  parties  in  interest,  when  directed  by  the 
court  so  to  do,"  he  is  liable  to  punishment  by  fine  and  the  forfeiture  of 
his  office.  (Section  29,  c.  3.)  But  it  has  been  held  that  the  refusal  by 
the  referee  of  permission  to  take  a  copy  of  the  inventory,  which  is  at 
all  times  accessible  to  the  creditor,  is  not  prejudicial  to  the  latter,  and 
is  no  ground  for  opposition  to  the  recording  of  a  resolution  of  composi- 
tion.** 

«» In  re  Barrett,  132  Fed.  362.  12  Am.  No.   1238;    In  re  McNamara,  2  Nat 

Bankr.  Rep.  626:    In  re  Barnes,  18  Fed.  Bankr.  News,  341. 

158;   In  re  Griffith,  1  Nat  Bankr.  News,  "In  re  Balrd,  112  Fed.  960,  7  Am. 

546 ;  In  re  Hughes,  2  Ben.  85,  1N.B.E.  Bankr.  Rep.  448. 

226,  Fed.  Caa.  No.  6,841 ;  In  re  Sawyer,  « In  re  Tifft,  18  N.  B.  R.  227,  Fed. 

2  Low.  551,  16  N.  B.  R.  460,  Fed.  Caa.  Caa.  No.  14,033. 
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287.  Same;  Cases  Where  No  Trustee  Appointed. 

288.  Same;  Rights  of  Creditors  as  Voters. 

289.  Same;  Representation  by  Agent  or  Attorney. 

290.  Same;  Corrupt  Practices  and  Improper  Inlluences  t 
291-  Confirmation  or  Disapproval  by  the  Court. 

292.  Appointment  of  Trustee  by  Court 

293.  Acceptance  and  Resignation  of  Trustee. 

294.  Bonds  of  Trustees. 

295.  Death  of  Trustee. 

296.  Removal  of  Trustee. 

§  285.  Qualifications  of  Trustees. — The  forty-fifth  section  of  the 
bankruptcy  act  provides  that  trustees  in  bankruptcy  may  be  individuals 
who  are  competent  to  perform  the  duties  of  the  office  and  who  reside,  or 
have  an  office,  in  the  judicial  district  within  which  they  are  appointed, 
or  corporations  authorized  by  their  charters  or  by  law  to  act  in  such  a 
capacity  and  having  an  office  in  the  judicial  district  within  which  they 
are  appointed.  Nothing  appearing  to  the  contrary  in  the  statute,  it 
would  seem  that  a  woman  might  be  elected  or  appointed  trustee,  if 
otherwise  qualified  and  competent.  And  it  has  been  held  that  a  per- 
son is  not  disqualified  from  acting  in  this  capacity  because  he  is  an 
alien.1  Under  the  second  clause  of  the  statute,  a  trust  company  or  other 
suitable  corporation  may  act  as  a  trustee  in  bankruptcy,  and  the  selec- 
tion or  appointment  of  such  companies  has  not  been  uncommon.* 

The  requirement  that  the  trustee  must  be  "competent"  to  perform 
the  duties  of  his  office  probably  has  reference  to  business  competence 
and  skill.  But  it  must  be  noted  that  this  is  a  question  for  the  creditors 
to  determine  in  the  first  instance.  It  is  for  their  own  sake  that  a  com- 
petent trustee  must  be  chosen,  and  while  their  choice  is  subject  to  the 
approval  or  disapproval  of  the  court,  it  is  not  believed  that  any  court 
of  bankruptcy  would  set  aside  an  election  of  trustee  on  the  ground  that 
the  appointee  was  not  competent,  unless  at  the  instance  of  a  respectable 
minority  and  upon  very  strong  representations  of  his  unfitness.3  In  the 
cases  where  it  becomes  necessary  for  the  court  to  name  the  trustee, 

i  In    re   Coe,    154  Fed.    162,   18  Am.  that  the  trustee  la  bankruptcy  was  a 

Banlcr.  Rep.  715.  trust  company,  though  the  case  Itself  Is 

a  See,  for  Instance,  In  re  Howe  Mfg.  not  concerned  with  this  question. 

Co.,  193  Fed.  521.  27  Am.  Bnnkr.  Rep.  « In  re  Clalrmont,  1  Low.  230,  Fed. 

477,  where  it  appears  from  the  report  Cas.  No.  2,781. 
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regard  must  be  had  to  the  business  experience  and  skill  of  the  person 
to  be  appointed,  very  much  as  in  the  case  of  the  appointment  of  a  re- 
ceiver. The  court  should  here  take  into  account  the  nature  of  the 
bankrupt's  property  and  business,  and  select  for  its  administration  a 
person  whose  experience  in  that  business  or  with  property  of  that  na- 
ture will  enable  him  to  dispose  of  it  to  the  best  advantage.4 

A  trustee  in  bankruptcy  does  not  act  in  the  interest  of  the  bankrupt, 
but,  as  a  rule,  adversely  to  him.  For  this  reason  he  must  not  be  under 
the  influence  or  control  of  the  bankrupt,  and  it  is  said  that  a  near  rel- 
ative of  the  bankrupt  is  not  eligible  as  trustee  of  his  estate,  or  at  least, 
while  such  relationship  may  not  be  an  absolute  disqualification,  it  is  a 
circumstance  which  should  have  great  weight  in  determining  the  ques- 
tion of  his  confirmation.'  But  there  is  nothing  to  prevent  the  creditors 
from  electing  one  of  their  own  number,  or  the  court  from  appointing 
one  of  them,  to  be  trustee.  The  fact  of  his  interest  in  the  estate  does 
not  disqualify  him.  There  is  no  requirement  that  the  trustee  should 
be  a  disinterested  third  party,  and  as  a  matter  of  fact,  it  will  frequently 
be  highly  expedient  to  choose  one  of  the  heavier  creditors.'  And 
since  his  successful  administration  of  the  estate,  in  view  of  the  ex- 
traordinary powers  and  remedies  with  which  he  is  vested,  does  not 
depend  on  the  good  will  of  the  bankrupt,  it  is  no  objection  to  his  ap- 
proval by  the  court  that  he  has  incurred  the  violent  hostility  of  the 

The  act  of  1807  provided  that  "no  person 
who  haB  received  any  preference  con- 
trary to  the  provisions  of  this  act  shall 
be  eligible  aa  assignee."  Bev.  Stat  U. 
S.  }  5036.  As  to  this  prohibition,  see 'la 
re  PowelL  2  N.  B.  B.  45,  Fed.  Cas.  So. 
11,354;  In  re  Stuyvesant  Bank,  5  Ben. 
566,  6  N.  B.  B.  272,  Fed.  Cas.  No.  13.- 
581.  In  the  case  of  a  trustee  in  bank- 
ruptcy, as  in  the  case  of  a  receiver  In 
equity,  it  is  not  invariably  necessary,  or 
even  proper,  that  he  should  be  an  en- 
tirely disinterested  person.  There  may 
be  circumstances  in  which  one  of  tie 
creditors  would  be  an  eminently  suitable 
person  for  the  office.  When  the  work 
to  be  dooe  la  the  uneartblng  of  concealed 
preferences,  meeting  and  baffling  fraud- 
ulent designs  In  relation  to  the  secretins 
or  transfer  of  property,  exposing  fraud- 
ulent conspiracies,  and  the  like,  it  is 
probable  that  the  interests  of  all  con- 
cerned will  be  best  served  by  the  active 
labor  of  one  who  baa  a  direct  and  per- 
sonal interest  In  realizing  the  greatest 
possible  amount  of  assets.    In  an  analo- 


e  of  the  appoint- 
ment of  a  receiver,  It  has  been  said  that 
It  is  not  proper  to  appoint  a  person  as 
receiver  over  a  kind  of  property  (such 
aa  a  mill)  the  management  of  which  he 
does  sot  understand,  with  an  undertak- 
ing that  he  will  act  under  the  direction 
of  a  person  who  does  understand  It.  The 
receiver  should  be  a  person  competent  to 
manage  the  particular  property  and  to 
act  on  his  own  responsibility.  T.upton  v, 
Stephenson,  11  Ir.  Eq.  484. 

» In  re  Powell.  2  N.  B.  B.  45,  Fed.  Cas. 
No.  11,354;  In  re  Zlnn,  40  How.  Prac. 
(N.  T.)  461,  4  N.  B.  B.  370,  Fed.  Cas. 
No.  18,216:  In  re  Bogert,  3  N.  B.  B.  651, 
Fed.  Cas.  No.  1,600;  In  re  Zlnn,  4  Ben, 
500,  4  N.  B.  B.  436.  Fed.  Cas.  No.  18,215. 
See,  as  to  the  analogous  case  of  receivers, 
Wetter  v.  Sehlleper,  7  Abb.  Prac.  (N.  1.) 
92;  Williamson  v.  Wilson,  1  Bland.  Cb. 
(Md.)  418,  427. 

» In  re  Lnzorls,  120  Fed.  716,  10  Am. 
Bankr.  Bep.  31;  In  re  I-ewlsohn,  98  Fed. 
576,  3  Am.  Bankr.  Bep.  2SW:  In  re  Clalr- 
moat,  1  Low.  230,  Fed.  Cas.  No.  2,781. 
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latter.*  Neither  is  there  anything  in  the  act  to  prevent  the  attorney 
for  the  creditors,  or  for  one  or  some  of  them,  from  being  chosen  as 
trustee,  and  if  he  is  duly  elected  by  the  creditors,  and  is  not  otherwise 
objectionable,  he  will  be  confirmed.*  Bat  on  the  other  hand,  no  trus- 
tee will  be  approved  or  confirmed  by  the  court  who  has  plainly  been 
elected  under  the  influence  or  control  of  the  bankrupt  or  in  his  inter- 
est* Thus,  the  bankrupt's  own  attorney  is  not  eligible.  And  even  one 
who  has  no  apparent  connection  with  the  bankrupt's  attorneys,  other 
than  having  an  office  in  the  same  building  with  them,  may  be  set  aside 
as  unsuitable  for  the  office  of  trustee  when  objected  to  by  the  minority 
creditors  and  when  the  votes  which  elected  him  were  cast  under  powers 
of  attorney  held  by  the  bankrupt's  attorneys.1*  One  who  has  acted  as 
attorney  for  the  bankrupt,  in  matters  not  connected  with  the  bankruptcy, 
may  be  eligible  as  trustee,  but  a  person  who  has  a  direct  interest  ad- 
verse to  that  of  the  creditors  generally,  or  who  is  the  attorney  of  such 
,  person,  is  disqualified.11  No  debtor  of  the  bankrupt  should  be  ap- 
pointed trustee,  and  hence  the  court  will  disapprove  the  selection  of 
the  bankrupt's  common-law  assignee,  the  assignment  being  the  act  of 
bankruptcy  relied  on,  and  the  assignee  having  an  unsettled  account  and 
a  claim  for  his  services."    But  the  mere  fact  that  one  who  is  chosen 


gous  case,  on  a  motion  to  appoint  a  re- 
ceiver, a  federal  court  has  said:  "He  is 
not,  and  ought  not  to  be,  indifferent  be- 
tween the  parties.  Hie  duty  requires 
Mm  to  be  the  active  adversary  of  thin 
fraudulent  debtor  and 'bis  accomplices. 
In  the  selection  of  a  person  to  discbarge 
these  duties,  the  respondent  [correspond- 
ing to  the  bankrupt]  in  tbe  position  he 
now  occupies,  should  have  no  voice,  any 
more  than  tbe  criminal  should  have  in 
the  choice  of  a  detective  to  ferret  out 
and  recover  the  fruits  of  his  crime.  A 
person,  therefore,  who,  by  relationship 
or  other  connection,  may  be  supposed  to 
feel  in  some  degree  the  desire  felt  by  the 
complainant  to  collect  the  sum  decreed 
to  be  due,  would  seem,  if  otherwise  un- 
objectionable, to  be  eminently  fit  to  be 
appointed  a  receiver  In  a  case  like  the 
present"  Sbainwald  v.  Lewis,  8  E'ed. 
878.  And  see  further,  Cookes  v.  Cookes. 
2  De  Q.,  3.  &  8.  526;  Taylor  v.  Life 
Association  of  America,  3  Fed.  465;  Mat- 
ter of  Knickerbocker  Bank,  10  Barb.  (N. 
Y.)  602;  Chamberlain  v.  rireenleaf.  4 
Abb.  New  Cas.  (N.  Y.)  92. 

*  In  re  Mangan,  183  Fed.  1000,  18  Am. 
Bankr.  Rep.  303. 

Blk.Bkr.CId  Ed.)— 41 


>  W.  A.  Liller  Bldg.  Co.  v.  Reynolds, 
247  Fed.  00,  1W  C.  C.  A.  308,  40  Am. 
Bankr.  Rep.  3T1;  In  re  Margolles,  101 
Fed.  360,  27  Am.  Bankr.  Rep.  398:  In  re 
Lawson,  2  N.  B.  It.  112,  Fed.  Cas.  No. 
8,160;  In  re  Barrett,  2  Hughes,  444,  2 
N.  B.  R.  633,  Fed.  Cas.  No.  1,043;  In  re 
Clalrmont,  1  Low.  230,  Fed.  Cas.  No. 
2.781;   Redlck  v.  Wodworth,  17  Neb.  260, 

22  N.  W.  693.  52  Am.  Rep.  410.  When 
an  attorney  accepts  tbe  office  of  trustee, 
he  surrenders  for  the  time  bis  standing 
In  the  court  of  hankruptcy  as  an  attor- 
ney for  creditors.  In  re  Evans,  116  Fed. 
900,  8  Am.  Bankr.  Rep.  730. 

•  In  re  Van  De  Mark,  175  Fed.  287, 

23  Am.  Bankr.  Rep.  760. 

i«  In  re  Sitting,  182  Fed.  917,  25  Am. 
Bankr.  Rep.  682;  In  re  Rekersdres,  108 
Fed.  206,  5  Am.  Bankr.  Rep.  811;  com- 
pare In  re  Fisher,  193  Fed.  104,  26  Am. 
Bankr.  Rep.  793. 

ii  Tn  re  Clalrmont,  1  Low.  230,  Fed, 
Cas.  No.  2,781.  See  In  re  Dnyvllle  Wool- 
en Co.,  114  Fed.  674,  8  Am.  Bankr.  Rep. 
85;  In  re  Wink,  206  Fed.  348,  30  Am. 
Bankr.  Rep.  298. 

ii  In  re  Kellar  (C.  C.  A.)  192  Fed.  830. 
As  a  trustee  tn  bankruptcy  may  be  called 
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by  the  creditors  as  the  trustee  advised  the  voluntary  assignment  un- 
der the  state  law  which  constituted  the  act  of  bankruptcy  does  not 
render  him  incompetent.1* 

The  reason  for  the  requirement  that  the  trustee  must  be  a  resi- 
dent of  the  judicial  district  in  which  he  is  appointed,  or  at  least  have 
an  office  therein,  is  obvious.  And  this  requirement  is  imperative.  A 
person  who  does  not  reside  within  the  district  is  absolutely  disquali- 
fied from  being  trustee,  unless  he  has  a  fixed  place  of  daily  business 
within  the  district."  But  mere  remoteness  of  the  trustee's  residence 
from  the  place  where  the  trust  property  is  to  be  administered  (as,  for 
instance,  where  he  lives  in  another  county)  is  no  ground  for  disapprov- 
ing the  election  if  he  satisfies  the  requirements  of  the  statute  and  is 
the  free  choice  of  the  creditors." 

There  is  a  rule  in  relation  to  the  selection  of  a  person  to  be  receiver 
of  a  corporation  which  might  very  well  be  applied,  and  probably  would 
be  applied,  in  parallel  cases  under  the  bankruptcy  law.  It  is  that,  when 
the  condition  of  an  insolvent  corporation  shows  fraud,  recklessness,  or 
gross  negligence  in  the  conduct  of  its  affairs  the  court,  in  selecting  a 
receiver,  will  not  appoint  any  of  the  officers  or  directors  who  have  taken 
an  active  part  in  its  former  management."  But  aside  from  questions  of 
this  kind,  where  three  trustees  are  elected  for  a  bankrupt  corporation, 
it  is  no  ground  of  objection  that  one  of  them  is  a  director  of  the  cor- 
poration, and  in  case  it  becomes  the  duty  of  the  trustees  to  bring  an 
action  against  the  directors,  it  may  be  done  by  the  other  two,  making 

upon  to  sue  to  Bet  aside  transfers,  to  ed  that  the  parties  should  agree  on  some 
compel  persons  to  account  for  property  suitable  person,  living  in  that  city,  to  be 
belonging  to  the  bankrupt  estate,  etc..  a  associated  with  the  chosen  trustee  as  co- 
trust  company,  which  was  trustee  of  trustee.  In  re  Jacoby,  Fed.  Cub.  No. 
mortgages   belonging   to    the  bankrupt,  7,166. 

and    which   was    intimately    associated  "  In  re  Kreuger,  196  Fed.  706,  27  Am. 

with  the  bankrupt's  business  should  not  Bankr.  Rep.  446;   In  re  Jacobs  &  Roth, 

be  appointed  trustee,  since  it  might  be  154  Fed.  988,  18  Am.  Bankr.  Rep.  728. 

compelled  to  assume  Inconsistent  posl-  '*  Buck  v.  Piedmont  &  A.  L.  Ins.  Co., 

lions.     Wilson   v.   Continental   Bldg.   &  4  Fed.  849;  Atkins  v.  Wabash,  St.  L.  ft 

Loan  Ass'n,  232  Fed.  824.  14T  C.  C.  A.  P.  Ry.  Co.,  29  Fed.  161;   Attorney  Gen  - 

18,  37  Am.  Bankr.  Rep.  444.  eral  v.  Bank  of  Columbia,  1  Paige  (tt.  Y.) 

it  In  re  Blue  Ridge  Packing  Co.,  125  511.    See  In  re  Stuyvesant  Bank,  5  Ben. 

Fed.  619,  11  Am.  Bankr.  Rep.  36.  566,  6  N.  B.  R.  272,  Fed.  Cas,  No.  13,581. 

>*  In  re  Havens,  1  N.  B.  R.  485,  Fed.  And  see  In  re  Gordon  Supply  &  Mfg.  Co., 

Cas.  No.  6,231;   In  re  Clalrmont,  1  Low.  12»  Fed.  622, 12  Am.  Bankr.  Rep.' 04.    A 

230,  Fed.  Cas.  No.  2,781;    In  re  Loder,  stockholder  and   officer  of   a   bankrupt 

2  N.  B.  R.  515,  Fed.  Cas.  No.  8.4S9.    In  corporation  is  not,  for  that  reason  alone. 

one  case,  where  the  trustee  elected  did  Incompetent    to   act  as   its    trustee    in 

not  reside  In  the  same  city  with  the  bankruptcy.     In  re  Meprltt  Const.  Co., 

bankrupt,  and  certain  creditors  objected  219  Fed.  555.  133  C.  O.  A.  323,  33  Am. 

to  him  on  this  ground,  the  court  suggest-  Bankr.  Rep.  616. 


v  Google 


643  QUALIFICATION   AND   TENURE  OP   TBUSTEB9  ft   286 

their  cotrustee  a  defendant  as  director.1'  It  is  also  held  that  a  man 
who  is  himself  a  bankrupt  and  undischarged  is  not  a  proper  person  to 
be  appointed  trustee  of  the  estate  of  another  bankrupt,  and  the  referee 
should  not  receive  votes  cast  for  such  a  person." 

§  286.  Election  of  Trustee. — "The  creditors  of  a  bankrupt  estate 
shall,  at  their  first  meeting  after  the  adjudication  or  after  a  vacancy 
has  occurred  in  the  office  of  trustee,  or  after  an  estate  has  been  re- 
opened, or  after  a  composition  has  been  set  aside  or  a  discharge  re- 
voked, or  if  there  is  a  vacancy  in  the  office  of  trustee,  appoint  one 
trustee  or  three  trustees  of  such  estate."  "  As  to  the  time  of  making 
the  .appointment,  there  can  be  no  trust  estate  for  administration,  and 
consequently  no  authority  to  choose  a  trustee,  until  after  an  adjudica- 
tion has  been  made.*0  As  to  the  number  of  trustees,  they  must  be  ei- 
ther one  or  three.  If  the  creditors  elect  two  trustees,  there  is  a  va- 
cancy in  the  office  of  third  trustee,  which  the  creditors  should  fill  at  a 
subsequent  meeting  to  be  called  by  the  referee,  but  if  they  fail  to  do  so, 
the  referee  himself  may  fill  it.*1  In  case  of  the  bankruptcy  of  a  part- 
■  nership  and  also  the  individual  partners,  it  is  thought  to  be  the  inten- 
tion of  the  statute  that  the  same  person  (or  the  same  three  persons) 
should  be  appointed  trustee  for  both  the  firm  and  the  separate  estates.** 
But  it  is  held  that  the  court  has  discretionary  power  to  appoint  sep- 
arate trustees  for  the  estate  of  the  firm  and  that  of  an  individual  part- 
ner or  partners,  but  it  is  not  customary,  is  seldom  necessary,  and  is  likely 
to  lead  to  greater  expense  and  to  undesirable  complications.  Hence 
this  power  should  be  exercised  only  in  cases  of  special  and  peculiar  ne- 
cessity, and  for  the  protection  of  rights  which  cannot  be  adequately 
secured  by  the  action  of  a  common  trustee  or  by  the  creditors  directly.** 


it  in  re  Syracuse  Paper  &  Pulp  Co.,  the  time  of  confirming  the  composition 

164  Fed.  275,  21  Am.  Bankr.  Rep.  174.  or  granting  the  discharge,  also  dlscharg- 

i»  In  re  Smith,  1  Nat  Bankr.  News,  ed  the  trustee),  then  a  new  trustee  most 

136.  be  appointed.    Compare  the  language  of 

>*  Bankruptcy  Act  1898,  |  44.    The  for-  section  50,  c,  where  the  same  phrases 

ty-flfth  word  In  this  section — the  word  are  repeated  but  with  the  omission  of 

"or"  occurring  after  the  word  "revoked"  thla  word. 

— la  superfluous  and  the  sentence  should  *°  In  re  Back  Bay  Automobile  Co.,  158 

be  read  as  If  It  were  omitted.  The  mean-  Fed.  679,  19  Am.  Bankr.  Bep.  835. 

Ing  Is  that  If  there  is  a  vacancy  In  the  «  In  re  William  F.  Fisher  ft  Co.,  135 

office  of  trustee  at  the  time  when  the  Fed.  223,  14  Am.  Bankr.  Rep.  366. 

creditors  hold  their  next  meeting  after  •  s«  In  re  Coe,  154  Fed.  162,'  18  Am. 

the  reopening  of  an  estate,  or  the  setting  Bankr.  Hep.  715. 

aside  of  a  composition,  or  the  revocation  **  In  re  Curiie,  197  Fed.  1012,  28  Am. 

of  a  discharge  (that  is.  If  the  court,  at  Bankr.  Rep.  834. 
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The  statute  does  not  prescribe  any  particular  manner  of  conducting 
the  election  of  a  trustee  in  bankruptcy.  It  is  not  necessary  that  the 
creditors  should  first  take  an  informal  vote  and  then  follow  it  by  a 
formal  ballot,  in  fact,  there  is  no  such  tiling  known  in  the  law  as  an 
informal  vote.  Any  manner  of  expressing  their  choice  of  a  trustee,  pro- 
vided it  is  free  from  doubt  and  ambiguity,  will  be  a  sufficient  vote.*4 
The  election  may  be  by  ballot,  viva  voce,  or  by  calling  the  name  of 
each  creditor  or  by  calling  upon  the  persons  representing  them  to  name 
their  choice."  But  while  the  manner  of  proceeding  is  left  very  much 
to  the  determination  of  the  creditors  themselves  it  should  conform  to 
the  general  practice  of  meetings ;  and  Form  No.  22,  prescribed  by  the 
general  orders,  "seems  to  contemplate  that  each  creditor  shall  vote, 
and  that  his  name,  residence,  and  amount  of  debt  shall  be  recorded. 
If  on  the  first  vote  no  choice  is  made,  by  reason  of  a  greater  part  in 
number  and  value  failing  to  concur,  a  second,  third,  or  any  number 
of  ballots  may  be  had,  until  the  required  concurrence  is  obtained." M 
If  no  choice  of  a  trustee  is  made  at  the  first  session  of  the  creditors, 
the  meeting  may  be  adjourned  to  another  day,  and  the  trustee  then 
chosen;  it  continues  to  be  the  "first  meeting"  notwithstanding  such 
adjournment.*1  So  also,  if  objections  are  raised  to  proxies  offering  to 
vote,  and  the  referee  decides  that  they  are  disqualified,  he  may  adjourn 
the  meeting,  in  order  to  enable  the  creditors  affected  to  appear  in  person 
or  by  valid  proxies,  but  he  is  not  bound  to  do  so,  and  if  he  directs 
the  creditors  present  to  proceed  forthwith  to  an  election,  the  result  will 
not  be  set  aside  for  that  reason  unless  it  is  shown  that  he  abused  his 
discretion.**  It  is  also  sufficient  cause  for  adjourning  the  meeting  that 
the  person  chosen  as  trustee  declines  to  act  (although  creditors  should 
try  to  avoid  this  emergency  by  first  obtaining  the  consent  of  the  trus- 


*«  In  re  Pearson,  2  N.  B.  B.  477,  Feu.  treated  as  tentative.     In  re  Knox,  221 
Cas.  No.  10,878.  Fed.  36,  136  C.  C.  A.  562,  34  Am.  Bankr. 
»  In  re  Lake  Superior  Ship  Canal  Co.,  Rep.  461.    8o  also,  It  la  In  the  discretion 
7  N.  B.  R.  376,  Fed.  Cas.  No.  7,997.  of  the  referee  to  adjourn  the  first  meet- 
-o  In  re  Phelps,  1  N.  B.  R.  525,  Fed.  ing  of  creditors  from  time  to  time.  In 
Cas.  No.  11,071.  order   that  disputed  claims  may  be  In- 
st In  re  Phelps,  IN.  B.  B.  625,  Fed.  veatlgated  before  the  voting  for  trustee 
Cas.  No.  11,071;  In  re  Nice  &  Schrelber,  is  completed.     In  re  Show  (D-  C.)  248 
123  Fed.   987,  10  Am.  Bankr.  Rep.  639.  Fed.  295,  41  Am.  Bankr.  Rep.  481.     Or 
Where  objections    are   filed   to   certain  he  may  adjourn  the  meeting  to  permit 
claims,  and  no  person  receives  the  votes  claimants  to  amend  their  statements  of 
of  nn  undisputed  majority  in  number  and  claim.     In  re  Eisenberg  (D.  C.)  251  Fed. 
amount  for  trustee,  the  referee  is  an-  427,  40  Am.  Bankr.  Bep.  864. 
tborized  to  postpone  the  election,  and  on  *"  In  re  McGiU,  106  Fed.  57,  45  C.  U. 
his    doing   so,    the   election    should    be  A.  218,  S  Am.  Bankr.  Rep.  BIG. 
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tee  whom  they  expect  to  elect),  or  that  objections  are  presented  against 
the  person  elected  and  are  taken  under  advisement  by  the  referee.*" 

The  meeting  should  be  organized  at  the  hour  designated  in  the  offi- 
cial notice,  and  should  be  kept  open  for  a  proper  length  of  time,  to  en- 
able all  the  creditors  who  desire  to  participate  to  come  in  and  cast  their 
votes.  The  law  does  not  prescribe  the  length  of  time  for  which  the 
meeting  must  be  kept  open,  but  under  any  ordinary  circumstances  an 
hour  is  not  too  long.  It  was  the  general  practice  under  the  act  of  1867, 
as  also  under  the  English  bankruptcy  law  and  the  insolvency  laws  of 
some  of  the  states,  to  accord  that  much  time  to  parties  interested  to 
appear. *  Where,  at  the  first  meeting,  the  bankrupt  proposes  to  offer 
terms  of  composition  to  his  creditors,  the  referee,  in  a  proper  case, 
should  postpone  the  choice  of  a  trustee,  to  give  opportunity  for  the  filing 
of  the  proposed  composition,  and  if  it  is  filed,  he  should  further  postpone 
the  selection  of  a  trustee  until  the  entry  of  an  order  refusing  to  confirm 
such  agreement.11  It  will  be  noticed  that  the  statute  provides  (Section 
56)  that  "creditors  shall  pass  upon  matters  submitted  to  them  at  their 
meetings  by  a  majority  vote  in  number  and  amount  of  claims  of  all 
creditors  whose  claims  have  been  allowed  and  are  present."  In  the 
absence  of  any  more  specific  direction,  this  provision-  must  be  under- 
stood as  applicable  to  the  choice  of  a  trustee,  and  a  majority  of  those 
creditors  who  are  present  at  the  meeting,  and  have  had  their  claims  al- 
lowed, must  concur  in  his  selection,  as  well  as  a  majority  in  value  of  the 
claims  of  such  creditors." 

§  287.  Same;  Cases  Where  no  Trustee  Appointed. — The  general 
orders  in  bankruptcy  provide  that  "if  the  schedule  of  a  voluntary  bank- 
rupt discloses  no  assets,  and  if  no  creditor  appears  at  the  first  meeting, 
the  court  may,  by  order  setting  out  the  facts,  direct  that  no  trustee  be 
appointed ;  but  at  any  time  thereafter  a  trustee  may  be  appointed,  if  the 
court  shall  deem  it  desirable.""  This  order  is  within  the  power  grant- 
ed by  the  act  to  the  Supreme  Court  to  prescribe  necessary  rules  for 
carrying  the  statute  into  effect.**  And  a  case  for  its  application  arises 
where  the  schedule  of  a  voluntary  bankrupt  shows  no  other  assets  than 

"  In  re  Lewensohn,  98  Fed.  576,  3  Am.  »*  General  Order  No.  18.     Under  the 

Bankr.  Rep.  299.  act  of  1S67,  it  was  held  that,  even  though 

»o  In  re  Gilley,  2  Low.  250,  Fed.  Caa.  uo  creditors  proved  their  debts  and  no 

No.  5,438:  In  re  Pbelps,  1  N.  B.  R.  826,  "S8ets    were    shown,    still    an    assignee 

Fed.  Cas.  No.  11,071.  should  be  appointed,  because  creditors 

o,  t_  _„  t> »   nr_.    «„  i       ™__  might  appear  and  assets  might  be  found. 

■i  lo  re  Rnng,  1  Nat  Baokr.  News.  Anonymou8i  t  N.  B  R-  ^  j^  Cas  No 

**■  457. 

**  Smaller  v.  Laugenour,  30  Wash.  807, 
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such  as  are  exempt  by  law.**  Even  though  some  available  assets  may 
be  disclosed,  but  no  substantial  amount,  the  appointment  of  a  trustee  is 
not  indispensable,  and  no  person  elected  to  that  office  can  be  compelled 
to  serve  without  compensation,  so  that,  if  creditors  insist  upon  the  ap- 
pointment of  a  trustee,  they  must  advance  the  statutory  fees  or  other- 
wise arrange  for  his  remuneration.**  But  if  assets  afterwards  come  to 
light,  a  trustee  must  be  appointed.  This  step  is  essential  to  divest  the 
bankrupt  of  title  to  his  property,  and  so  make  it  available  for  adminis- 
tration in  bankruptcy."  Hence  if  the  referee,  after  ordering  that  no 
trustee  should  be  appointed,  for  the  causes  set  forth  in  the  general  or- 
der, shall  learn  that  property  of  the  bankrupt  has  been  found  which 
creditors  can  claim  as  assets  of  the  estate,  he  should  then  take  measures 
for  the  appointment  of  a  trustee.*8 

§  288.  Same;  Rights  of  Creditors  as  Voters. — Generally  speaking, 
and  for  most  purposes,  the  right  of  a  creditor  to  participate  in  the  bank- 
ruptcy proceedings  against  his  debtor  does  not  depend  upon  his  being 
named  as  a  creditor  in  the  bankrupt's  list  or  schedule,"  but  upon  the 
proof  and  allowance  of  his  claim.  It  is  by  this  step  that  the  status  of 
the  creditor  is  asserted  and  recognized.  This  is  necessary  to  entitle  him 
to  vote  as  a  creditor  in  the  election  of  a  trustee,  to  challenge  the  right 
of  any  other  voter,  or  to  take  any  other  part  in  the  proceedings."  And 
since  the  right  to  elect  a  trustee  belongs  to  the  proving  creditors,  the 
vote  will  not  be  postponed  to  allow  other  creditors  to  prove  their  claims, 
unless  by  consent  of  those  who  have  already  proved.*1     If  objection  13 

»»  Smalley  v.  Laugenour,  30  Wash.  307,  225  111.  430,  80  N.  E.  307,  116  Am.  St 

70  Pbc.  786.    Probnbly  also,  a  case  arises  Rep.  151. 

In  which  do  trustee  need  be  appointed  "In  re  Smith.  93  Fed.  791,  2  Am. 

where  there  are  valid  mortgage  or  other  Bankr.  Rep.  180. 

Hens  which  will  absorb  all  of  the  bank-  "»  Id  re  Evening  Standard  Pub.  Co., 

ropt's  available  property;    but  even  in  164  Fed.  517,  21  Ara.  Bankr.  Hep.  156. 

this  case  tbe  petitioning  creditors  are  en-  *°  See  In  re  Jones,  2  N.  B.  R.  50,  Fed. 

titled  to  an  adjudication  of  bankruptcy  Ona,  No.  7,447 ;    In  re  Hill,  1  Ben.  321, 

if  they  hare  made  out  their  case,  and  the  1  N.  B.  R.  16,  Fed.  Caa.  No.  6.481;  -In  re 

question  of  appointing  a  trustee  cannot  Brisco,  2  N.  B.  R.  226.  Fed.  Caa.  No. 

be  taken  up  until  after  an  adjudication  1,880.     To  entitle  a  creditor  to  vote  at 

has  been  made.    Vulcan  Sheet  Metal  Co.  the  election  of  a  trustee,  his  statement 

v.  North  Platte  Valley  Irr.  Co.,  220  Fed.  of  claim  should  show  tbe  date  of  the  in- 

106, 136  C.  C.  A.  108,  33  Am.  Bankr.  Rep.  debtedness,  so  as  to  exclude  the  posslbll- 

686.  Ity  of  the  defense  of  limitation.    In  re 

*<  In  re  Levy,  101  Fed.  247.  Elsenberg  (D.  C.)  251  Fed.  427,  40  Am. 

«»  Miller  v.  Barto,  247  111.  104,  93  N.  Bankr.  Rap.  864. 

E.  140.    But  In  tbe  absence  of  proof  to  "In  re  Lake  Superior  Canal  Co.,  7 

the  contrary,  it  will  be  presumed  that,  N.  B.  R.  376,  Fed.  Cas.  No.  7,997.    Bnt 

after  the  Institution  of  a  bankruptcy  pro-  compare  In   re   Rosenfeld-Goldman  Co. 

ceeding,  a  trustee  was  appointed,  thus  (D.  C.)  228  Fed.  921,  36  Am.  Bankr.  Rep. 

divesting    the  bankrupt's    title   to   real  520. 
estate.     Stern  v.  Bradner  Smith  &  Co., 
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made  to  the  "reception  of  the  vote  of  any  creditor,  the  question  will  be 
decided  by  the  referee  and  certified  to  the  judge  for  review,  if  desired. 
It  is  the  duty  of  the  referee  at  least  to  hear  the  objections  sufficiently 
to  determine  whether  they  are  made  in  good  faith,  and  if  so,  and  if  they 
appear  to  be  well  founded,  the  claim  should  not  be  allowed  for  voting 
purposes."  If  the  claim  has  not  yet  been  proved  or  allowed,  the  referee 
may,  on  a  good  case  against  it  being  made,  postpone  the  question  of 
allowance  until  after  the  vote  for  trustee.*8  And  creditors  whose 
proofs  of  claims  have  been  thus  postponed  may  have  the  proceedings 
certified  to  the  court,  and  if  the  postponement  is  held  to  have  been  erro- 
neous, the  election  may  be  set  aside  and  a  new  vote  taken,  provided  it 
appears  that  the  result  would  be  changed  by  allowing  votes  to  be  cast 
on  such  claims.**  But  mere  oral  unverified  objections  to  claims  of 
creditors,  not  supported  by  any  proof  offered  or  produced,  are  not  suffi- 
cient to  require  the  referee  to  adjourn  the  meeting  until  such  objections 
can  be  tried  before  proceeding  with  the  election.**  If  some  of  the  credi- 
tors object  to  the  votes  offered  to  be  cast  by  other  creditors,  on  the 
ground  that  they  were  procured  by  the  influence  of  the  bankrupt  and  in 
collusion  with  him,  or  that  they  are  controlled  by  him  and  meant  to  be 
cast  in  his  interest,  the  referee  has  power  to  hear  and  decide  the  ques- 
tion thus  raised,  and  to  exclude  such  votes  from  the  election  if  he  finds 
the  facts  to  be  as  stated."  But  it  is  no  reason  for  excluding  a  claim, 
unquestionably  valid,  from  the  right  to  vote,  that  it  is  due  to  the  bank- 
rupt's attorney  or  his  clerk,  and  therefore  may  be  voted  in  his  inter- 
est." And  so  where,  by  want  of  proper  advice,  creditors  have  named 
as  their  agent  and  attorney  a  person  who  has  acted  for  the  bankrupt, 
and  whom  mere  judicial  policy  discourages  from  acting  for  them,  they 
should  not  for  that  reason  be  denied  a  voice  in  the  selection  of  the 
trustee.** 


*»In  re  Mallno,  118  Fed.  368,  8  Am.  «"  In  re  Syracuse  Paper  &  Pulp  Co.,  ItH 

Bankr.  Rep.  205 ;  In  re  Kelly  Dry  Goods  Fed.  275,  21  Am.  Bankr.  Rep.  174. 

Co.,  102  Fed.  747,  4  Am.  Bankr.  Bep.  528.  «  In  re  MeGill,  106  Fed.  57,  45  a  C. 

As  to  allowing  a  creditor  to  vote  upon  A.  218,  5  Am.  Bankr.  Bep.  155;    In  re 

so  much  of  hie  claim  as  Is  undisputed,  Van   De  Mark,  175   Fed.   287,  23  Am. 

see  In  re  Wenntchee-Stratford  Orchard  Bankr.  Bep.  760.    See  In  re  Noble,  3  Ben. 

Co.,  205  Fed.  964,  30  Am.  Bankr.   Rep.  332,  3  N.  B.  B.  06,  Fed.  Caa.  No.  10.282. 

640.  «>In  re  Ployd,  183  Fed.  701,  26  Am. 

"  In  re  Noble,  3  Ben.  332,  3  N.  B.  R.  Bankr.  Rep.  104. 

96,  Fed.  Cas.  No.  10,282;  In  re  Northern  *«  In  re  Kaufman,  179  Fed.  552, 24  Am. 

Iron  Co.,  14  N.  B.  R.  356,  Fed.  Cas.  No.  Bankr.  Bep.  117.    Where  majority  cred- 

10,332.  ltors  of  a  bankrupt  were  represented  by 

«<In  re  Eagles,  90  Fed.  695,  3  Am.  attorneys,  who  hod  previously  represent- 

Bankr.  Rep.  733;    In  re  Lake  Superior  ed  the  bankrupt,  and  who  had  solicited 

Ship  Canal  Co.,  T  N.  B.  B.  376,  Fed.  the  claims,  and  for  this  reason  were  not 

Cas.  No.  7507.  allowed  to  vote  In  the  election  of  a  trua- 
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There  is  no  reason  in  law  or  in  morals  why  a  relative-  of  the  bank- 
rupt, provided  he  is  a  legitimate  creditor,  should  not  have  the  same 
right  to  vote  for  a  trustee  as  any  other  creditor."  Bnt  the  purity  and 
freedom  of  the  election  being  the  main  consideration,  the  referee  is  not 
without  a  certain  measure  of  discretion  in  this  matter.  Thus,  where 
there  was  a  struggle  over  the  election  of  a  trustee,  and  the  wife  of  the 
bankrupt  presented  a  claim  and  asserted  herself  to  be  a  creditor,  and 
the  contest  was  so  close  that  her  vote,  if  allowed,  would  determine  the 
choice  of  the  trustee,  it  was  held  that  it  was  not  improper  for  the  ref- 
eree to  disallow  it,  basing  his  objection  on  the  insufficiency  of  the  state- 
ment of  claim  to  show  that  it  was  not  barred  by  limitations,  although  the 
claim  (which  was  not  finally  disallowed)  might  have  been  amended  so 
as  to  make -it  good  on  its  face.**  An  analogous  question  is  as  to  the 
right  of  stockholders  to  vote  for  trustee  in  the  bankruptcy  of  their  cor- 
poration. It  appears  that  where  the  corporation  is  in  voluntary  bank- 
ruptcy, any  of  the  stockholders  who  have  legitimate  and  provable  claims 
against  it  may  take  part  in  the  selection  of  the  trustee,  or  at  least,  that 
where  the  claims  of  stockholders  constitute  so  large  a  part  of  the  cor- 
poration's indebtedness  that  it  would  be  entirely  solvent  if  they  were 
disregarded,  then  other  creditors  have  no  title  to  complain  because  the 
votes  of  the  stockholders,  were  allowed.51  A  shareholder  in  a  building 
and  loan  association  who  is  entitled  at  any  time  to  withdraw  and  to  de- 
mand the  book  value  of  his  stock  is  a  creditor  of  the  association  in  its 
bankruptcy  and  entitled  to  vote  for  trustee.** 

The  act  provides  (section  56)  that  "creditors  holding  claims  which 
are  secured  or  have  priority  shall  not,  in  respect  to  such  claims,  be  en- 
titled to  vote  at  creditors'  meetings,  nor  shall  such  claims  be  counted  in 
computing  either  the  number  of  creditors  or  the  amount  of  their  claims, 
unless  the  amounts  of  such  claims  exceed  the  values  of  such  securities 
or  priorities,  and  then  only  for  such  excess."  M  One  who  holds  a  note 
made  by  the  bankrupt  and  indorsed  by  a  third  person,  which  is  secured 
by  collateral  belonging  to  the  indorser,  is,  not  a  secured  creditor  within 

tee,  the  referee  should  have  granted  a  "In    re   Continental    Bldg-    ft    Loan 

continuance,  in  order  that  they  might  Aas'n  (D.  O.)  232  Fed.  413,  36  Am.  Bankr. 

secure  other  proper  representation  and  Rep.  412,  affirmed,  Wilson  v.  Continental 

participate  and  proceed  to  the  election  of  Bldg.  &  Loan  Ass'n,  232  Fed.  824, 147  C. 

a  trustee  by  the  majority,  and  It  was  er-  C.  A.  18,  37  Am.  Bankr.  Rep.  444. 

ror  for  him  to  refuse.    In  re  B.  A.  Walk-  «  Merchants'  Nat.  Bank  v.  Continents! 

er  &  Co.,  204  Fed.  132,  29  Am.  Bankr.  Bldg.  &  Loan  Ass*n,  232  Fed.  828,  147 

Rep.  409.  C.  C.  A.  22,  37  Am.  Bankr.  Rep.  439. 

<o  In  re  Rothleder  (D.  C.)  232  Fed.  «*  See  In  re  Eagles  <D.  a)  99  Fed. 

398,  37  Am.  Bankr.  Rep.  116.  695,  3  Am.  Bankr.  Rep.  733. 

°°In  re  Ballantine  <J>.  C.)  232  Fed. 
271.  37  Am.  Bankr.  Rep.  ILL 
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the  definition  of  the  statute,  and  is  therefore  entitled  to  vote  for  trus- 
tee.'4 But  one  who  has  furnished  material  to  a  bankrupt  building  con- 
tractor, and  who  has  served  an  attested  account  on  the  owner  of  a  build- 
ing under  construction,  which,  under  the  laws  of  the  state,  effects  an 
attachment  on  any  money  then  or  subsequently  due  the  contractor,  is  a 
secured  creditor,  and  is  not  entitled  to  vote  unless  it  is  shown  that  no 
money  was  due  or  became  due  to  which  his  Hen  could  attach,8* 

Where  a  secured  creditor  makes  a  purely  formal  proof  of  claim  and 
does  not  allege  any  insufficiency  in  the  security  or  take  any  steps  to 
have  his  security  valued,  he  is  not  entitled  to  have  the  claim  allowed  in 
any  amount,  so  as  to  enable  him  to  participate  in  the  creditors'  meet- 
ings.** And  a  creditor  holding  a  mortgage  as  security,  who,  in  the 
proof  of  his  debt,  states  upon  information  and  belief,  that  the  mort- 
gage is  worth  less  than  the  amount  of  the  debt,  is  not  entitled  to  vote 
on  the  difference  between  its  value  as  stated  by  him  and  the  amount  of 
his  debt.M  But  where  the  referee  in  bankruptcy  ascertained  that  the 
security  held  by  a  creditor  would  be  insufficient  to  satisfy  his  claim, 
and  no  exception  was  taken  to  the  method  of  liquidation,  which  was 
not  favorable  to  the  creditor,  it  was  held  that  the  referee  did  not  err  in 
permitting  him  to  vote  in  the  selection  of  a  trustee,  for  the  amount  of 
the  deficit,  without  surrendering  the  collateral.**  Where  the  security 
held  by  the  creditor  covers  the  entire  debt,  though  it  may  be  insufficient 
in  amount,  he  cannot  vote  at  a  creditors'  meeting  unless  his  security  has 
been  valued  in  the  manner  prescribed  by  the  act  and  the  excess  thus 
ascertained.  But  where  a  specific  portion  or  amount  of  the  debt  is  se- 
cured, so  that  the  debt  secured  can  be  separated  from  the  entire  debt,  at 
once  and  with  certainty,  the  creditor  may  vote  and  act,  as  to  the  residue, 
as  a  general  creditor.**  As  to  preferred  creditors,  it  should  be  noted  that 
their  claims  cannot  be  "allowed"  until  they  have  surrendered  their  pref- 
erences (Section  57g),  and  that  the  voters  at  these  meetings  are  denned 
as  "creditors  whose  claims  have  been  allowed  and  are  present"  (Section 
56).  Consequently  a  preferred  creditor  cannot  participate  in  the  choice 
of  a  trustee  unless  he  has  surrendered  his  preference.  This  he  may  do, 
however,  at  the  first  meeting,  and  then  vote  for  the  trustee,  when  the 
preference  is  of  such  a  nature  as  to  be  effectually  destroyed  by  such 


»*In  re  Pan-American  Match  Co.  {D.  *»In  re  Hanna,  5  Ben.  J,  IN    B   R 

0.)  242  Fed.  996.  39  Am.  Bankr.  Rep.  805.  .TO2.  Fed.  Cas.  No.  6.027. 

■  » In  re  Ferrand  (D.  C.)  283  Fed.  908.  =»  In  re  Milne,  Turnhull  &.  Co.  (D.  O.) 
45  Am.  Bankr.  Rep.  86.  159  Fed.  2S0,  20  Ain.  Bankr.  Rep.  248. 

■  ■In  re  North  Star  Ice  &  Coal  Co.  »» In  re  Parkes,  10  N.  B.  R.  82   Fed 
(D.  C.)  252  Fed.  301,  42  Bankr.  Rep.  76  Cae.  No.  10.754. 
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surrender."  For  somewhat  similar  reasons,  a  creditor  of  a  bankrupt 
who  is  also  a  debtor  to  the  bankrupt's  estate  is  not  entitled  to  vote  in 
the  election  of  a  trustee  where  he  has  not  made  his  indebtedness  good.*1 

If  only  a  single  creditor  appears  at  the  first  meeting  and  proves  his 
debt,  he  is  entitled  to  name  the  trustee."  Where  the  creditor  is  a  firm, 
either  of  the  partners  may  vote  the  full  amount  of  the  claim ;  but  if  the 
debt  is  owned  by  joint  creditors  who  are  not  partners,  or  by  joint  trus- 
tees, neither  can  vote  or  act  without  the  authority  or  consent  of  the 
other."  A  corporation  may  vote  by  its  proper  officers  or  by  any  per- 
son specially  authorized.**  Claims  which  have  been  proved  and  then 
sold  and  assigned,  before  the  election  of  a  trustee,  must  be  voted  upon  in 
such  election  by  the  actual  owner  at  the  time  and  not  by  the  original 
creditor."  A  creditor  may  change  his  vote  as  often  as  he  sees  fit  until 
he  has  signed  the  certificate  of  choice  of  trustee,  but  not  after  that  has 
been  done  and  the  meeting  has  adjourned,  at  least  where  such  a  change 
would  cause  a  failure  to  elect,  but  if  a  mistake  has  been  made,  he  may 
present  his  objection  to  the  judge.** 

The  majority  required  to  elect  a  trustee  is  thus  defined  by  the  stat- 
ute: "A  majority  vote  in  number  and  amount  of  claims  of  all  creditors 
whose  claims  have  been  allowed  and  are  present."  This  requires,  there- 
fore, a  majority  not  merely  of  the  votes  cast  but  of  all  the  creditors  who 
are  present  and  have  had  their  claims  allowed.*7  And  creditors  are  not 
to  be  counted  as  present  merely  because  their  claims  have  been  allowed, 
but  they  must  attend  in  person  or  by  duly  authorized  agent  or  attorney, 


"°  Id  re  Saunders,  2  Low.  444,  13  N. 
B,  R.  164,  Fed.  Cas.  No.  12371- 

«i  In  re  Duryea  Power  Co.,  159  Fed. 
783,  20  Am.  Bankr.  Rep.  219.  But  on 
unliquidated  claim  J>r  damages  which 
the  bankrupt  proposes  to  set  off  against 
the  claim  of  a  creditor  must  be  wholly 
disregarded  In  the  proceedings  for  the 
choice  of  a  trustee.  That  Is,  the  creditor 
Is  entitled  to  vote,  and  for  the  full 
amount  of  his  claim,  as  It  Is  not  com- 
petent at  this  stage  of  the  proceedings 
to  consider  the  question  of  set-off.  In 
re  Orne,  1  Ben.  381,  1  N.  B.  R.  57,  Fed. 
Cas.  No.  10,581. 

"Anonymous,  1  N.  B.  R.  216,  Fed. 
Cas.  No.  458;  Id  re  Hnynes,  2  N.  B.  R. 
227,  Fed.  Cas.  No.  6,2(10.  And  where,  in 
the  course  of  the  proceedings,  one  cred- 
itor has  become  the  sole  creditor,  he  may 
apply  for  the  appointment  of  a  new 
trustee  In  place  of  the  one  acting,  and 
such  person  will  be  appointed  as  he  and 


the  bankrupt  may  agree  upon,  or,  if  they 
do  not  agree,  the  matter  may  be  referred 
to  the  referee. ,  In  re  Sacchl,  10  Blatcnf. 
29,  6  N.  B.  R.  437,  Fed.  Cas.  No.  12,200. 

« In  re  Purvis,  1  N.  B.  H.  163,  Fed. 
Cas.  No.  11,476. 

"  Ei  parte  Bank  of  England,  1  Swanst. 
10.  The  managing  officers  of  a  bankrupt 
corporation,  when  bona  Ode  creditors  of 
the  company,  have  the  same  right  to  vole 
for  the  trustee  as  any  other  claimant. 
In  re  Northern  Iron  Co.,  14  N.  B.  R.  356. 
Fed.  Cas.  No.  10,322. 

•"  In  re  Frank,  5  Ben.  164,  5  N.  B.  R. 
194,  Fed.  Cas.  No.  5,050. 

« In  re  Pfromm,  8  N.  B.  R.  357,  Fed. 
Cos.  No.  11.061 ;  In  re  Scheiffer,  2  N.  B. 
R.  591.  Fed.  Cas.  No.  12,445. 

"  In  re  Purvis,  1  N.  B.  R.  163,  Fed. 
Cas.  No.  11,476 :  In  re  Scheiffer,  2  N.  B. 
R.  591,  Fed.  Cas.  No.  12,445.  See  In  re 
Portsmouth  Savings  Fund  Soc.,  2  Hughes, 
238,  Fed.  Cas.  No.  11,297. 
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and  those  creditors  who  do  so  attend  constitute  the  meeting."  And 
even  though  the  creditor  may  be  present  by  a  proxy,  still  if  the  tatter's 
power  of  attorney  is  invalid  because  given  under  the  influence  or  control 
of  the  bankrupt  for  the  purpose  of  being  voted  for  a  trustee  of  his  choice, 
the  creditor  will  not  be  counted  as  present  and  necessary  for  a  choice." 
Where  a  firm  is  the  creditor,  and  the  vote  of  the  firm  for  the  trustee  is 
cast  by  .one  member  thereof,  in  computing  the  number  of  votes  such 
vote  can  be  counted  only  as  one;  it  would  be  incorrect  to  count  each 
member  of  the  creditor  firm  as  a  separate  creditor  who  has  voted.''*  And 
so  where  creditors,  before  the  institution  of  the  bankruptcy  proceedings, 
assigned  their  claims  to  a  committee  in  trust  for  the  purpose  of  pur- 
chasing the  bankrupt's  assets  from  the  trustee  and  selling  them  for  the 
benefit  of  such  assignors  as  distinguished  from  the  bankrupt's  general 
creditors,  the  committee  is  entitled  to  only  a  single  vote  in  the  selection 
of  a  trustee,  and  not  to  a  vote  for  each  of  the  claims  so  assigned." 

In  case  of  the  bankruptcy  of  a  partnership,  the  right  to  appoint  the 
trustee  is  in  "the  creditors  of  the  partnership,"  that  is,  as  distinguished 
from  the  creditors  of  the  individual  partners.  (Section  5b.)  But  where 
a  separate  adjudication  is  made  against  a  bankrupt  who  is  or  has  been 
a  member  of  a  firm,  both  the  separate  creditors  and  the  firm  creditors 
have  a  right  to  vote  for  the  trustee.™  In  case  of  the  bankruptcy  of  a 
corporation,  where  a  creditor  has  a  bona  fide  claim  against  it,  and  there 
is  no  evidence  of  collusion  or  improper  influence,  the  fact  that  the  credi- 
tor is  also  a  stockholder  and  director  of  the  bankrupt  corporation  will 
not  disqualify  him  from  voting  for  a  trustee.'* 

§  289.  Same ;  Representation  by  Agent  or  Attorney. — In  the  elec- 
tion of  a  trustee,  as  in  all  other  proceedings  in  bankruptcy,  the  statute 
permits  a  creditor  to  act  by  his  "duly  authorized  agent,  attorney,  or 
proxy."  (Section  1,  clause  9.)  The  vote  of  a  creditor  may  therefore 
be  cast  by  an  attorney  in  fact,  on  producing  a  written  authority  from 
the  creditor  for  that  purpose,  which  authority  will  be  filed  by  the  referee 

<i    In  re  Kaufman,  170  Fed.  552,  24  v.  Davis,  2  Low.  511,  Fed.  Cas.  No.  17,- 

Ara.  Bankr.  Rep.  117;    In  re  Mackellar  664;  In  re  Webb,  4  Sawy.  326.  Fed.  Cas. 

116  Fed.  547,  8  Am.  Bankr.  Rep.  669;  In  No.  17,317.    A  court  of  bankruptcy  has 

re  Henschel,  113  Fed.  443,  51  C.  C.  A.  discretionary  power  to  appoint  separate 

277,  7  Am.  Bankr.  Rep.  GU2.  trustees  for  the  estates  of  a  bankrupt 

•»  In  re  McGIU,  106  Fed.  57,  45  C.  C.  partnership  and  of  an   individual  part- 

A.  218,  5  Am.  Bankr.  Rep.  155.  ner,  but  such  power  should  be  exercised 
'o  In  re  Purvis,  1  N.  B.  R.  163,  Fed.  only  in  cases  of  special  and  peculiar  ne- 

Cas.  No.  11,476.  cessity.    In  re  Currie,  107  Fed.  1012,  28 

11  In  re  E.  T.  Kenney  Co.,  136  Fed.  Am.  Bankr.  Rep.  834. 

451,  14  Am.  Bankr.  Rep.  611.  TBln  re  Stradley  &  Co.,  187  Fed.  285, 

'*In  re    Beck,  110  Fed.  140,  6  Am.  26  Am.  Bankr.  Rep.  149;  In  re  Syracuse 

Bankr.  Rep.  554;   In  re  Falkner,  16  N.  Paper  &  Pulp  Co.,  164  Fed.  275,  21  Am. 

B.  R.  503,  Fed.  Cas.  No.  4,624 ;   Wllkins  Bankr.  Rep.  174.    Compare  In  re  L.  W. 
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as  a  part  of  his  record  in  the  case.™  But  the  power  of  attorney  must 
be  actually  produced  and  exhibited.  One  claiming  that  such  a  paper 
was  executed  to  him,  but  that  it  has  been  lost  or  mislaid,  is  properly 
excluded  from  participating  in  the  election.™  And  one  in  this  situation, 
or  whose  proxy  has  been  ruled  invalid,  has  no  interest  or  standing  which 
gives  him  a  right  to  object  to  the  action  of  the  referee  on  behalf  of  his 
alleged  principal.™  The  letter  of  attorney  must  be  acknowledged  before 
a  competent  officer,  and  it  has  been  held  that  an  acknowledgment  be- 
fore a  foreign  consul  may  be  sufficient.77 

In  regard  to  the  authority  of  an  attorney  at  law,  it  is  generally  agreed 
that  an  attorney  in  good  standing  need  not  produce  a  written  authority 
from  his  client  when  he  desires  to  appear  in  a  bankruptcy  proceeding 
for  such  ordinary  purposes  as  filing  a  petition,  making  a  request  of  the 
court,  interposing  an  objection  to  some  proceeding,  or  making  a  mo- 
tion, but  his  authority  will  be  presumed  until  successfully  challenged 
by  some  party  in  interest.™  But  these  are  matters  pertaining  to  the 
employment  of  the  attorney  in  his  professional  capacity.  In  regard  to 
the  special  matter  of  voting  for  a  trustee,  where  the  attorney  does  not 
act  as  the  legal  adviser  of  the  creditor,  but  merely  as  his  substitute, 
the  decisions  are  to  the  effect  that  he  must  be  duly  constituted  his  at- 
torney in  fact.™  If  a  power  of  attorney  is  given  to  a  firm,  and  not  to 
either  member  of  it,  one  alone  is  not  authorized  to  vote  upon  it  in  the 
election  of  a  trustee.8-  But  one  member  of  a  partnership,  on  behalf  of 
the  firm,  may  execute  a  power  of  attorney  to  a  third  person,  authoriz- 
ing him  to  cast  the  vote  of  the  firm  in  such  election.'1  In  this  special 
case,  the  rule  requires  the  letter  of  attorney  to  show  that  the  person 
executing  it  is  a  member  of  the  firm.    But  if  a  statement  to  that  effect 

Day  &  Co.,  174  Fed.  164,  23  Am.  Bankr.  Fed.  Oas,  No.  11,476;  In  re  Obrietley,  6 

Rep.  06.  Biss.  164,  Fed.  Cas.  No.  2,702;    In  re 

nln  n  Eagles.  09  Fed.  605,  3  Am.  Capitol  Trading  Co.  (D.  C.)  229  Fed.  806, 

Bankr.  Rep.  733.  36  Am.  Bankr.  Rep.  339.    Where  a  trua- 

'» In  re  Blue  Ridge  Packing  Co.,  125  tee  In  bankruptcy  was  removed,  and  a 

Fed.  610,  11  Am.  Bankr.  Rep.  36.  meeting  of  creditors  held  tor  the  elec- 

'«  Falter  v.  Relnhard,  104  Fed.  292,  4  Hon  of  a  new  trustee,  it  waa  held  that 

Am.  Bankr.  Rep.  782.  an  attorney   who  represented  conflicting 

M  In  re  Sugenheimer,  91  Fed.  744,  1  interests  as  between  the  trustee  and  an 

Am.  Bankr.  Rep.  425.  assignee  for  creditors  should  not  be  per- 

T»In  re  Scott,    15  N.  B.  R.  73,  Fed.  mi t ted  to  represent  any  creditor  la  the 

Caa  No.  12,519;   In  re  IJiU,  1  Ben.  321,  election.     In  re    Forestier  (D.  C.)  222 

1  N.  B.  B.  16,  Fed.  Cas.  No.  6,431;    In  Fed.  537,  35  Am.  Bankr.  Rep.  51. 
re  Pauly,  1  Nat.  Bankr.  News,  405.  "  In  re  Frank,  C  Ben.  164,  0  N.  B.  B. 

'»  In  re  Lazorls,  120  Fed.  716,  10  Am.  194,  Fed.  Cas.  No.  5,030. 
Bankr.  Rep.  3J;    In  re  Scully,  108  Fed.  "In  re  Barrett,  2  Hughes,  444,  2  N. 

372,  6   Am.    Bankr.   Rep.    716;     In    re  B.  R.  633,  Fed.  Cas.  No.  1,043;  Ex  parte 

Blankfein,  97  Fed.  191,  3  Am.  Bankr.  Mitchell,  14  Vesey,  407. 
Rep,  166;  In  re  Purvis,  1  N.  B.  R.  163, 
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is  contained  in  the  proof  of  debt  accompanying  the  letter,  though  ab- 
sent from  the  letter  itself,  it  is  sufficient  to  entitle  the  attorney  to  rep- 
resent the  creditor.** 

§  290.  Same;  Corrupt  Practices  and  Improper  Influences  in  Elec- 
tion.— It  is"  important  that  the  action  of  creditors,  in  their  choice  of  a 
trustee,  should  be  free  and  unbiased.  Any  secret  and  corrupt  influences 
brought  to  bear  upon  them,  any  tampering  with  the  freedom  of  their 
choice,  even,  in  some  cases,  mere  solicitation  of  their  votes,  will  be 
sufficient  to  warrant  the  court  in  refusing  to  confirm  the  trustee  chosen, 
or  even  in  annulling  the  election.  The  referee,  for  instance,  should  not 
attempt  to  influence  creditors  in  their  choice  of  a  trustee,  or  in  any 
manner  interfere  with  their  free  action  in  that  matter.  If  he  endeavors 
to  secure  the  election  of  a  particular  person  by  soliciting  and  urging 
the  creditors  to  vote  for  him,  it  is  an  improper  and  unwarrantable  inter- 
ference on  his  part,  and  if  creditors  complain  to  the  court  of  such  con- 
duct on  the  part  of  the  referee,  the  judge  will  be  justified  in  taking  the 
case  out  of  his  hands  and  sending  it  to  another  referee.**  More  es- 
pecially where  it  appears  that  the  choice  of  the  trustee  has  been  in- 
fluenced by  the  bankrupt  himself,  by  bribery,  soliciting  votes,  election- 
eering, packing  the  meeting  with  his  own  friends,  or  any  other  form 
of  active  interference  with  the  free  choice  of  the  creditors,  the  court 
will  not  hesitate  to  disapprove  or  vacate  the  election.*4  Yet  this  rule, 
founded  though  it  is  on  good  sense  and  good  policy,  should  not  be 
pushed  to  an  absurd  extreme.  Where  the  trustee  chosen  is  a  perfectly 
competent  and  trustworthy  person,  and  is  elected  by  a  large  majority 
of  creditors  apparently  exercising  their  independent  judgment  in  his 
selection,  and  it  does  not  appear  that  his  administration  would  be  in 
any  way  detrimental  to  the  estate,  it  is  no  sufficient  reason  for  setting 
him  aside  that  the  bankrupt  urged  his  creditors  to  vote  for  him,  giv- 
ing reasons  for  his  belief  that  he  would  be  the  best  person  to  have 
charge  of  the  estate.**    Generally,  however,  what  is  said  above  of  the 

"  In  re  Blue  Ridge  Packing  Co.,  125  H.  78,  Fed.  Cas.  No.  1,543;    In  re  Wei- 
Fed.  619,  11  Am.  Bankr.  Rep.  36.  more,  16  N.  B.  K.  514,  Fed.  Cas.  No.  17.- 

"  In  re  Smith,  2  Ben.  113,  1  N.  B.  B.  466;   In  re  Ptromin,  8N.  B.  B.  357.  Fed. 

243,  Fed.  Cos.  No.  12,071.  Cas.  No.  11,061;  In  re  Stowe  (D.  C.)  235 

»«  In  re  Ployd,  183  Fed.  791,  25  Am.  Fed.  463,  38  Am.  Bankr.  Rep.  76.  In 
Bankr.  Rep.  194;  In  re  L.  W.  Day  &  one  case  the  court  refused  to  confirm 
Co.,  178  Fed.  545,  101  G.  C.  A.  461,  24  the  election  of  a  trustee  who  was  tin.' 
Am.  Bankr.  Bep.  252;  Falter  v.  Rein-  bankrupt's  bookkeeper,  when  it  appear- 
hard,  104  Fed.  292,  4  Am.  Bankr.  Bep.  ed  that  a  large  number  of  the  creditors 
782;  In  re  Lloyd,  148  Fed.  92,  17  Am.  could  not  be  present  at  the  meeting, 
Bankr.  Rep.  98;  In  re  Hanson,  156  Fed.  though  tbe  election  was  almost  unaoi- 
717,  19  Am.  Bankr.  Rep.  235 ;  In  re  mous.  In  re  Wetmore,  16  N.  B.  R.  514, 
Houghton,  2  Low.  2411,  Fed.  Cas.  No.  Fed.  Cas.  No.  17,466. 
6,729 ;    In  re  Bliss,  1  Ben.  407,  1  N.  B.  "  In  re  Eastlack,  145  Fed.  68,  16  Am. 
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bankrupt  applies  equally  to  his  attorney.  The  latter  should  not  at- 
tempt to  control  or  influence  the  election  in  the  interest  of  his  client, 
and  if  he  does  so,  it  will  be  ground  for  refusing  to  confirm  the  trustee 
chosen."  But  where  an  attorney's  retainer  for  a  bankrupt  was  limited 
to  the  filing  of  the  bankrupt's  petition,  for  which  he  received  no  fee,  he 
is  not  disqualified  to  accept  claims  from  creditors  sent  to  him  thereafter 
without  his  solicitation  or  the  procurement  of  the  bankrupt,  and  to  vote 
such  claims  in  the  election  of  a  trustee." 

Again,  it  is  not  in  accordance  with  good  policy  or  the  spirit  of  the 
law  that  an  election  of  this  kind  should  be  determined  by  the  desire 
of  a  particular  person  to  be  chosen  as  the  trustee,  and  even  if  no  cor- 
rupt practices  are  charged,  nor  any  secret  or  improper  influences  brought 
to  bear  on  the  creditors,  the  mere  fact  that  the  trustee  secured  his  elec- 
tion by  the  solicitation  of  votes  will  be  sufficient  reason  why  the  judge 
should  refuse  to  confirm  it,M  more  especially  where  the  same  person 
appears  as  trustee  in  numerous  bankruptcies,  and  makes  it  his  business 
to  seek  out  creditors  and  secure  their  -votes,  though  he  does  not  wield 
any  sinister  influence  and  seeks  only  the  legitimate  profits  of  the 
office.**  But  facts  such  as  these  must  be  shown,  not  merely  conjectured. 
It  is  not  proper  to  disapprove  an  election  made  by  the  creditors  on  a 
mere  suspicion  that  the  appointment  of  the  trustee  was  procured  by 
improper  considerations,  based  on  the  frequency  with  which  the  same 
person  has  been  selected  as  trustee  in  bankruptcy  under  the  influence  of 
the  same  attorneys  who  have  procured  his  appointment  in  the  present 
case.** 

The  case  is  somewhat  different  where  one  or  more  of  the  creditors, 
not  acting  under  the  influence  of  the  bankrupt  nor  in  any  kind  of  col- 
lusion with  him,  put  up  a  candidate  for  the  office  of  trustee  and  en- 

Rankr.  Rep.  529;    In  re    Ketterer  Mfg.  in  obtaining  powers  of  attorney  to  be 

Co.,  156  Fed.  987,  19  Am.  Bankr.  Rep.  used  in  the  election  of  a  trustee,  It  whs 

225.     And  see  In  re  Morton,  118  Fed.  held   that   the  referee    properly  deter- 

908,  B  Am.  Bankr.  Rep.  508.  mined  that  he  was  disqualified  to  vote 

so  In  re  Blue  Ridge  Packing  Co.,  125  such  powers  himself.     In  re  Wink  (D. 

Fed.  619,  II  Am.  Bankr.  Rep.  36;  In  re  C.)  206  Fed.  348,  SO  Am.  Bankr.  Rep. 

Lamont,  2  Nat  Bankr.  News,  201 ;  In  re  298. 

Wink,  206  Fed.  348,  30  Am.  Bankr.  Rep.  »« In  re  Fisher,  193  Fed.  104,  26  Am. 

298.  But  a  mere  suggestion  by  the  bonk-  Bankr.  Rep.  793;  In  re  Mallory,  4  N.  B. 

rupt's  attorney  to  creditors,  that  the  re-  R.  153,  Fed.  Cas.  No.  8,990 ;   In  re  Doe, 

reiver  In  the  case  should  be  chosen  trus-  3  Ben.  60,  2  N.  B.  R.  308,  Fed.  Cas.  No. 

tee,  does  not  show  any  abuse  of  dlscre-  3,957;   In  re  Haas,  8  N.  B.  R.  189,  Fed.    • 

tion  by  the  referee  in  appointing  the  re-  Cas.  No.  5,884.    See  In  re  Brown,  2  Nat. 

celver  as  trustee.    In  re  Rothleder  (D.  Bankr.  News,  590. 

C.)  232  Fed.  398. 37  Am.  Bankr.  Rep.  116.  •»  In  re  Doe,  2  N.  B.  R.  308,  Fed.  Cas. 

•Tin  re  Cooper  (D.  C.)  135  Fed.  190,  No.  3,957;    In  re  Mallory,  4  N.  B.  K. 

14  Am.  Bankr.  Rep.  320.    But  where  the  153,  Fed.  Cas.  No.  8,990. 

bankrupt's    former    attorney,    with   the  ••  In   re  Kreuger,    196  Fed.   705,  27 

bankrupt's  assistance,  had  been  active  Am.  Bankr.  Rep.  440. 
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deavor  by  legitimate  means  to  persuade  other  creditors  to  vote  for 
him.  There  seems  to  be  no  solid  legal  objection  to  this  course,  and  it 
must  frequently  happen  that  the  best  way  to  secure  the  effective  admin- 
istration of  an  estate  in  bankruptcy  is.  for  one  or  more  of  the  larger 
creditors  to  select  a  well-equipped  person  for  the  trustee,  induce  him  to 
serve,  and  persuade  the  other  creditors  to  vote  for  him.  And  the  courts 
have  sometimes  sanctioned  this  sort  of  legitimate  canvassing,  especially 
where  resorted  to  for  the  purpose  of  defeating  another  candidate  al- 
ready in  the  field  and  justly  suspected  of  being  a  tool  of  the  bankrupt 
or  unduly  inclined  to  his  interest."  But  where  both  parties  or  fac- 
tions in  the  contest  over  the  choice  of  a  trustee  went  beyond  what 
was  proper  in  soliciting  claims  to  vote  in  the  election,  it  is  not  proper 
action  on  the  part  of  the  referee  to  disfranchise  the  claims  of  one  side 
and  allow  those  of  the  other  party  to  be  voted.*1 

§  291.  Confirmation  or  Disapproval  by  the  Court. — General  Order 
No.  13  provides  that  "the  appointment  of  a  trustee  by  the  creditors 
shall  be  subject  to  be  approved  or  disapproved  by  the 'referee  or  by 
the  judge."  And  one  elected  to  be  a  trustee  in  bankruptcy  does  not 
become  a  trustee  in  fact,  or  have  any  power  to  act  as  such,  until  his 
selection  is  so  approved."  And  the  decision  of  the  referee  approving 
the  choice  of  the  creditors  in  the  election  of  a  trustee  is  subject  to  review 
by  the  judge.*4  On  the  other  hand,  if  the  referee  is  satisfied  that  any 
reason  exists  why  a  trustee  selected  by  the  creditors  should  not  be  ap- 
proved by  the  court,  it  is  his  duty  to  state  such  reasons  fully  in  sub- 
mitting to  the  judge  the  question  of  approval.*0  The  proper  method 
of  reviewing  the  proceedings  in  the  election  of  a  trustee  is  by  a  peti- 
tion for  review  of  the  order  of  the  referee  approving  or  disapproving 
the  selection  made  by  the  creditors.**  On  such  a  review,  in  the  absence 
of  the  evidence  on  which  the  referee  acted  in  making  his  decisions  as  to 
the  claims  to  be  voted,  his  findings  of  fact  as  to  all  claims  must  be 
confirmed.*1  While  it  is  undoubted  that  the  referee  has  a  considerable 
discretion  in  the  matter  of  approving  or  disapproving  the  selection  of 


■i  In  re  Callahan,  242  Fed.  479,  165  •«  In  re  KeUar,  192  Fed.  830,  113  C. 

C.  C.  A.  265,  39  Am.   Eankr.  Rep.  419;  *C.  A.  154;    In  re  Scheiffer,  2  N.  B.  K. 

Bollman  V.  Tobin,  239  Fed.  469,  162  G.  591,  Fed.  Cas.  No.  12,445. 

C.  A.  347,  38  Am.  Bankr.  Rep.  504.    See  »«  In  re  Hanson,  156  Fed.  717,  19  Am. 

In  re  Duryea  Power  Co,,   159  Fed.  783,  Bankr.  Rep.  235. 

20  Am.  Bankr.  Rep.  219.    Compare  In  re  "In  re  Bliss,  1  Ben.  407,  1  N.  B.  R. 

Anson  Mercantile  Co.,  185  Fed.  993,  25  78,  Fed.  Cas.  No.  1,543. 

Am.  Bankr.  Rep.  429.  »«In   re  Artl-StaJn   Co.   (D.   C.)  21li 

•*In  re  Parsons  Mfg.  Co.  (D.  C.)  247  Fed.  942. 

Fed.  126,  39  Am.  Bankr.  Rep,  275,  858.  »'  In  re  Snow  (D.  C.)  248  Fed.  2^5,  41 
Am.  Bankr.  Rep.. 481. 
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a  trustee,  his  discretion  cannot  be  exercised  arbitrarily.*  He  must 
exercise  care  to  protect  the  interests  of  all  the  creditors."  His  decision 
will  not  be  set  aside  except  for  an  unjust  and  injurious  abuse  of  discre- 
tion or  a  clear  mistake  of  law,100  But  where  error  of  a  fundamental 
character  appears,  such  as  to  affect  the  rights  of  a  substantial  body  of 
the  creditors,  the  referee's  decision  cannot  be  upheld.101  On  the  other 
hand,  where  the  referee  and  the  district  judge  concur  in  disapproving 
the  election  of  a  trustee  effected  by  the  creditors,  their  action  will  be 
sustained  by  the  reviewing  court,  unless  an  abuse  of  discretion  is 
shown.18* 

The  general  order  vests  in  the  court  a  discretion  to  confirm  the  cred- 
itors' choice  of  a  trustee  or  to  set  it  aside.  But  the  power  to  annul  an 
election  is  not  to  be  exercised  arbitrarily  nor  merely  because  the  review- 
ing authority  would  have  chosen  a  different  person.  The  selection  of  a 
trustee  is  the  peculiar  right  and  privilege  of  the  creditors.  The  court 
cannot  undo  their  action  save  in  the  exercise  of  a  sound  legal  discretion, 
based  upon  good  and  sufficient  reasons.  The  person  who  is  chosen  by 
the  requisite  majority  of  creditors  is  entitled  to  be  confirmed  in  the  office 
of  trustee,  unless  it  is  satisfactorily  shown  that  he  is  disqualified  under 
the  statute,  or  is  an  incompetent  person,  or  that  the  election  was  deter- 
mined by  improper  or  corrupt  influences.1**    Objections  to  the  confirma- 

011  Co.,  208  red.  648,  125  O.  0.  A.  560, 
SI  Am.  Bankf.  Rep.  376. 

«*  In  re  Margolies,  191  Fed.  369,  27 
Am.  Bankr.  Hep.  398;  In  re  Eastlack, 
145  Fed.  68,  IS  Am.  Bankr.  Bep.  528  ;  In 
re  Blue  Ridge  Packing  Co.,  125  Fed. 
619,  11  Am.  Bankr.  Rep.  86;  In  re 
Funk  en  stein,  Fed.  Cas.  No.  5,167;  In  re 
■  Clalrmont,  1  Low,  230,  Fed.  Oaa.  No. 
2,781;  In  re  Grant,  2  N.  B.  S.  106,  Fed. 
Cas.  No.  6,602 ;  In  re  Merritt  Const.  Co., 
219  Fed.  555,  135  C.  C.  A.  323,  33  Am. 
Bankr.  Rep.  616.  "While  the  choice  of 
an  assignee  Is  vested  by  law  In  a  ma- 
jority In  number  and  amount  of  the 
creditors,  it  is  subject,  nevertheless,  to 
the  approval  of  the  district  Judge — a 
provision  which  implies  a  discretionary 
power  to  disapprove  the  choice  so  made. 
While  the  Judge  ought  not  arbitrarily, 
capriciously,  or  from  dislike  or  partial- 
ity, to  overrule  the  decision  of- the  cred- 
itors, he  1b  bound  to  see  that  the  rights 
of  the  minority  are  properly  protected, 
and  to  refuse  confirmation  where  he  has 
good  reason  to  suspect  that  the  assignee 
has  been  chosen  In  the  interest  of  the 
bankrupt.  I  think  he  Is  not  bound  to 
and  as  a  fact  that  the  assignee  la  incom- 


"i  Wilson  v.  Continental  Bldg.  ft  Loan 
Ass'n,  232  Fed.  824,  147  C.  0.  A.  18,  37 
Am.  Bankr.  Bep.  444. 

»*  In  re  Ballanrlne  (D.  C.)  232  Fed. 
271- 

im  In  re  Grat  <D.  C.)  228  Fed.  925,  36 
Am.  Bankr.  Bep.  524.  On  purely  ad- 
ministrative matters,  such  as  the  ap- 
pointment of  a  trustee  In  bankruptcy, 
the  Judgment  of  the  referee  Is  entitled 
to  great  weight,  and  it  ia  not  to  be  as- 
sumed that  he  disregarded  the  votes  of 
the  creditors  without  strong  reason  for 
bo  doing.  Hence,  his  refusal  to  appoint 
as  trustee  the  person  first  elected  by  the 
creditors,  because  that  person  did  not 
reside  at  the  place  of  the  bankrupt's 
business,  will  be  confirmed  where  the  evi- 
dence was  not  reported,  and  the  ref- 
eree's report  did  not  show  whether  tin? 
duties  of  the  trustee  would  be  such  as 
to  require  some  one  who  would  be  In 
dally  contact  with  the  business.  In  re 
Jaffee  (D.  C.)  272  Fed.  899,  46  Am. 
Bankr.  Rep.  714. 

mi  In  re  Parsons  Mfg.  Co.  (D.  C.) 
.247  Fed.  126,  39  Am.  Bankr.  Bep.  273, 
S5S. 

miJd.  C.  KIser  Oo.  v.  Georgia  Cotton 
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tion  of  a  person  chosen  trustee  are  usually  presented  by  a  dissenting  mi- 
nority of  the  creditors,  and  indeed  it  is  hardly  too  much  to  say  that  this 
is  one  of  the  numerous  devices  of  the  law  to  protect  and  save  the  rights 
of  the  minority.  Thus,  for  example,  on  the  representations  of  such  a  mi- 
nority, the  court  will  refuse  to  approve  the  election  of  a  trustee  who  was 
elected  by  the  influence  of  the  bankrupt  or  in  bis  interest.1**  But  any 
person  in  interest  may  present  objections  to  the  approval  of  the  trustee. 
The  bankrupt  himself  has  a  standing  in  court  to  object  to  the  confirma- 
tion of  the  person  selected  by  the  creditors.1*"  But  the  court  will  not 
take  the  step  of  disapproving  the  choice  of  the  creditors,  when  the  ob- 
jections presented  for  its  consideration  would  not  have  affected  the  re- 
sult if  recognized  at  the  time.1**  When  the  judge  refuses  to  approve  the 
appointment  of  the  trustee  selected  by  the  creditors,  be  may  order  a  new 
election  to  be  held.1" 

§  292.  Appointment  of  Trustee  by  Court. — If  the  creditors,  by  in- 
action or  by  disagreement,  fail  to  exercise  their  right  to  select  the  trus- 
tee in  bankruptcy,  it  will  devolve  upon  the  court  to  appoint  a  trustee.1** 
In  the  early  days  of  the  law's  administration,  there  was  serious  question 
whether  the  word  "court"  in  this  connection  included  the  referee,  or 
whether  the  appointment  vested  in  the  judge  only.  But  these  doubts 
were  removed  upon  the  promulgation  of  the  official  forms  in  bankrupt- 
cy. No.  23  being  a  form  of  appointment  of  the  trustee  by  the  referee  in 


potent,  corrupt,  or  unlit,  but  may  de- 
cline to  approve  If  the  circumstances  are 
such  as  to  Indicate  that  the  election  was 
not  a  fair  one,  or  that  the  assignee  will 
not  truly  represent  the  body  of  the  cred- 
itors." In  re  Wetmore,  16  N.  B.  R.  614, 
Fed.  Caa.  No.  17,466,  per  Brown,  J.,  aft- 
erwards Mr.  Jnstlce  Brown. 

'°*  In  re  Bliss,  1  Ben.  407,  1  N.  B.  B. 
78,  Fed.  Cas.  No.  1,643;  In  re  Wetmore, 
16N.B.B.S14,  Fed.  Caa.  No.  17,466;  In 
re  Houghton,  2  Low.  248,  Fed.  Cas.  No. 
0,729;  In  re  Continental  liidg.  &  Loaa 
Ass'n  (D.  C.)  232  Fed.  413,  36  Am.  Bankr. 
Rep.  412;  In  re  Bothleder  (D.  C.)  232 
Fed.  398,  37  Am.  Bankr.  Rep.  116;  su- 
pra, I  290. 

io»  In  re  McGlynn,  2  Low.  127,  Fed. 
Cas.  No.  8,804.  The  bankrupt  may  move 
to  set  aside  the  election  of  a  trustee  ou 
the  ground  that  the  persons  whose  votes 
elected  him  were  not  creditors  of  the 
Bankrupt.  In  re  Stokes,  1  N.  B.  R.  480, 
Fed.  Cas.  No.  13,475. 

"•"In  re  Jackson,  7  Biss.  280,  14  N. 
B.  B.  449,  Fed.  Cas.  No.  7,128;  In  re 
Ble.Beb.(8d  Ed.)— 42 


Pfromm,  8  N.  B.  B.  3B7,  Fed.  Cas.  No. 
11,061. 

i"  in  re  Seheiffer,  2  N.  B.  R.  591,  Fed. 
Cas.  No.  12,445. 

«■  Section  44  of  the  bankruptcy  act 
provides  that  the  creditors  shall  "ap- 
point one  trustee  or  three  trustees  of 
such  estate.  If  the  creditors  do  not  ap- 
point a  trustee  or  trustees  as  herein  pro- 
vided, the  court  shall  do  so."  If  this  werv 
all,  the  law  would  be  perfectly  intelllgl 
ble  and  consistent,  and  Its  effect  would 
be  to  give  to  creditors  the  unrestricted 
tight  to  choose  and  appoint  the  trustee, 
without  any  question  of  the  approval  of 
the  court,  and  to  give  to  the  court,  not  a 
right  of  approval,  but  a  right  of  appoint- 
ment In  the  case  where  the  creditors  do 
not  act.  But  the  second  section  of  the 
act  ;ilso  provides  that  the  courts  of  bank- 
ruptcy shall  be  invested  with  Jurisdiction 
to  "appoint  trustees  pursuant  to  the  rec- 
ommendation of  creditors,  or  when  they 
neglect  to  recommend  the  appointment  of 
trustees."    Now  it  is  a  well-known  rale 
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consequence  of  the  failure  of  creditors  to  elect.1*  The  forty-fourth  sec- 
tion of  the  statute  gives  to  creditors  the  right  to  appoint  "one  trustee  or 
three  trustees"  of  the  estate,  and  provides  that  "if  the  creditors  do  not 
appoint  a  trustee  or  trustees  as  herein  provided,  the  court  shall  do  so.'' 
Hence  it  appears  that,  when  the  appointment  devolves  upon  the  court, 
three  trustees  may  be  named  if  any  sufficient  reason  appears  for  appoint- 
ing more  than  one.11*  And  upon  a  petition  to  a  court  of  bankruptcy 
showing  good  grounds  therefor  an  additional  trustee  may  be  appointed 
to  act  in  conjunction  with  the  one  previously  appointed.111  But  care  has 
been  taken  to  provide  that  each  trustee  in  bankruptcy  appointed  by  the 
court  shall  be  selected  in,  and  with  reference  to,  the  particular  estate  in 
liquidation.  General  Order  No.  14  provides  that  "no  official  trustee 
shall  be  appointed  by  the  court,  nor  any  general  trustee  to  act  in  classes 
of  cases."  This  order  would  probably  not  prevent  the  same  person  from 
being  appointed  and  acting  as  trustee  in  two  or  more  bankruptcies  at 
the  same  time,  if  he  is  chosen  by  the  creditors  (or  appointed  by  the 
court)  in  each  case  as  a  separate  and  distinct  matter,  and  not  appointed 
generally  to  act  as  trustee  in  all  cases,  or  all  cases  of  a  given  class,  which 
may  be  instituted  in  that  court. 

of  a  trustee  by  the  creditors  shall  be 
"subject  to  be  approved  or  disapproved 
by  the  referee  or  by  the  Judge,"  It  In  ef- 
fect makes  such  appointment  equivalent 
merely  to  a  "recommendation"  and  there- 
by harmonlzs  the  two  sections  of  the.  law. 

tot  And  see  In  re  Knox,  221  Fed.  30, 
136  C.  C.  A.  562,  34  Am.  Bankr.  Rep.  461: 
In  re  Bosenfeld-Goldman  Co.  (D.  C.)  228 
Fed.  921,  36  Am.  Bankr.  Eep.  520 ;  Crock- 
er v.  United  States,  48  Ct  CI.  383. 

"°  In  a  case  where  a  corporation  hold- 
ing property  and  carrying  on  business  in 
three  different  states  was  adjudged  bank- 
rupt and  assignees  were  appointed  who 
were  respectively  citizens  of  two  of  the 
states  in  widen  the  proceedings  in  bank- 
ruptcy were  pending,  but  none  was  ap- 
pointed In  the  third  state,  it  waa  consid- 
ered that  it  ought  to  have  been  so  ar- 
ranged that  each  of  the  districts  could 
have  an  assignee  within  it  a  resident 
thereof.  In  re  Boston,  H.  &  E.  R.  Co., 
5  N.  B.  It.  233,  Fed.  Cas.  No.  1,680. 

"i  In  re  Overton,  5N.B.E.  366,  Fed. 
Cas.  No.  10,625.  The  court  has  discre- 
tion to  appoint  different  trustees  for  the 
bankrupt  estates  of  a  partnership  and  of 
Its  members,  which  Is  properly  exercised 
where  a  partner's  Individual  debts  ex- 
ceed bis  individual  estate  and  the  pro- 


of statutory  construction  that  a  law  must 
be  so  Interpreted,  if  possible,  as  to  pre- 
vent conflicts  between  Its  different  pro- 
visions, to  give  force  and  effect  to  every 
clause  and  word  of  it,  and  to  make  it  .con- 
sistent with  Itself  throughout  Its  whole 
extent.  In  obedience  to  this  rule,  tbe 
courts  would  have  been  compelled  to  put 
one  of  two  constructions  upon  these 
clauses  of  the  bankruptcy  act.  First, 
they  might  have  held  that  two  courses 
were  open  to  creditors  when  ceiled  upon 
to  choose  a  trustee,  viz.,  that  they  might 
either  "appoint"  a  trustee  absolutely  or 
"recommend"  an  Individual  to  the  court 
for  appointment  as  trustee.  But  if  cred- 
itors had  the  power  to  appoint,  there  is 
no  conceivable  reason  why  they  should 
rest  satisfied  with  recommending  an  ap- 
pointment. Secondly,  the  courts  might 
have  "held  that  the  action  of  the  credi- 
tors Id  choosing  a  trustee,  though  final 
as  to  them,  and  an  "appointment"  so  far 
as  they  were  concerned,  waa  no  more 
than  a  "recommendation"  as  to  the 
court,  so  that  the  court,  If  not  satisfied 
with  the  recommendation,  conitl  refuse 
to  approve  the  choice  made  by  the  cred- 
itors. This  last  is  the  interpretation  put 
upon  the  act  by  General  Order  No.  13, 
for,  in  declaring  that  the  "appointment" 
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We  have  said  that  the  creditors  may  lose  their  right  to  name  the  trus- 
tee by  inaction  or  by  disagreement.1"  And  these  are  the  two  cases  in 
which,  ordinarily,  the  court  will  be  called  upon  to  make  the  appointment. 
If  no  creditors  appear  and  prove  their  claims  at  the  time  and  place  ap- 
pointed for  the  first  meeting,  then  a  trustee  must  usually  be  appointed 
by  the  court.11*  And  the  same  result  follows  if  the  creditors  fail  to 
agree  upon  a  trustee,  no  person  receiving  the  majority  required  by  the 
statute.  When  this  happens  at  the  first  meeting  of  the  creditors,  it  is 
usual  and  proper  to  ask  for  an  adjournment  of  the  meeting,  or  for  the 
calling  of  a  second  meeting  at  a  future  day,  for  the  purpose  of  taking 
another  ballot,  and  the  referee  should  grant  the  request.  But  if  no  such 
motion  is  made,  or  if  a  second  election  still  results  in  a  deadlock,  and  it 
appears  impossible  for  the  requisite  majority  to  agree,  while  there  is 
evidently  need  of  an  immediate  selection  of  a  trustee,  the  referee  will 
take  the  matter  into  his  own  hands  and  appoint  a  trustee  of  his  own  se- 
lection, not  being  confined  to  the  candidates  already  voted  for,  but  being 
properly  influenced  by  the  wishes  of  any  considerable  body  of  the  cred- 
itors."* 

But  if  the  requisite  majority  of  creditors  concur  in  the  election  of  a 
trustee,  the  referee  has  no  authority  to  disregard  their  action  and  se- 
lect a  trustee  and  appoint  him,  merely  because  he  disapproves  of  the 
choice  made  by  the  creditors.  He  may,  in  the  exercise  of  a  sound  dis- 
cretion and  for  cause,  refuse  to  confirm  their  choice.  But  when  this  ac- 
tion is  taken,  it  creates  a  vacancy  in  the  office  of  trustee,  and  it  is  the 
right  of  the  creditors  to  fill  it,  wherefore  it  becomes  the  duty  of  the  ref- 

ceedlng  against  the  partnership  has  or-  Richards,  103  Fed.  S 10,  4  Am.  Bankr. 

rived  at  the  stage  of  declaring  a  dividend  Rep.  631 ;  In  re  Jackson,  7  Bins.  280,  14 

when  the  proceeding  against  the  partner  N.  B.  R.  44ft,  Fed.  Cos.  No.  7.123;  In  re 

is  Instituted.    In  re  Wood,  .248  Fed.  246,  Portsmouth  Savings  Fund  Soc.,  2  Hughes, 

160  C.  C.  A.  324,  40  Am.  Bankr.  Rep.  810.  238,  Fed.  Cas.  No.  11,207.     The  appel- 

ii*  where  a  majority  in  amount  of  the  late  court  will  not  set  anlde  the  apptint- 

eredi  tor's  claims  were  disputed,  causing  menl  of  a  trustee  by  the  district  Judge 

considerate  delay,  but  there  was  need  where  the  only  error  claimed  is  in  hold- 

of  the  Immediate  appointment  of  a  tras-  lng  that  no  election  bad  been  made  by 

tee.  it  was  held  that  the  referee  wan  em-  the  creditors,  there  being  no  allegation 

powrr-d  to  appoint  one.     In  re  Knox,  against  the  fitness  of  the  person  appoint- 

221   Fed.  36,  136  C.  C.  A.  562,  84    Am.  ed.     Woods  v.   Buekewell,  2   mil.   38,   7 

Bankr.  Rep.  461.  N.    B.    R,    405,    Fed.    Cas.    No.    17,1(91. 

us  In  re  Cogswell.  1  Ben.  388,  1  N.  B.  Where  the  referee  Is  called  upon  to  ap- 

R.  62.  Fed.  Cas.  No.  2.959.  point  a  trustee  because  of  the  failure  of 

««  Tn  re  Goldstein,  109  Fed.  665,  29  the  creditors  to  elect  one,  a  suitable  per- 
Am.  Bankr.  Rep.  301;  In  re  Cohen.  131   .  son    is  not  ineligible    for    appointment 

Fed.  391,  11  Am.  Bankr.  Rep.  430:  In  re  merely  because  he  was  one  of  the  un- 

Machin,  128  Fed.  315,  11  Am.  Bankr.  successful  candidates  voted  for  by  the 

Rep.  449;  In  re  Brooke,  100  Fed.  432,  4  creditors.    In  re  V.  &  D.  Co.,  242  Fed.  69, 

Am.  Bankr.  Rep.  50 ;  In  re  Kuffler,  97  165  C.  O.  A.  13,  39  Am.  Bankr.  Rep.  378. 
Fed.  187,  8  Am.  Bankr.  Rep.  162;  In  re 
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eree  to  call  a  new  election  and  give  the  creditors  the  opportunity  of  unit- 
ing upon  a  different  candidate.111  But  if  the  creditors,  at  the  second 
election,  fail  or  refuse  to  make  a  second  choice,  then  it  is  proper  for  the 
referee  to  appoint  a  trustee.11*  But  in  any  case  the  appointment  of  a 
trustee  in  bankruptcy  by  a  court  having  jurisdiction,  though  it  may  be 
erroneous,  is  not  void,  and  therefore  cannot  be  assailed  collaterally."' 

§  293.  Acceptance  and  Resignation  of  Trustee. — The  bankruptcy 
act  itself  does  not  require  any  written  or  otherwise  formal  acceptance 
of  the  office  of  trustee  by  one  elected  or  appointed  thereto.  And  at 
common  law,  his  acceptance  might  be  constructive  and  based  on  his 
dealing  with  the  property  of  the  estate.1"  But  General  Order  No.  16 
provides  that  "it  shall  be  the  duty  of  the  referee,  immediately  upon  the 
appointment  and  approval  of  the  trustee,  to  notify  him  in  person  or  by 
mail  of  his  appointment ;  and  the  notice  shall  require  the  trustee  forth- 
with to  notify  the  referee  of  his  acceptance  or  rejection  of  the  trust." 
Furthermore,  the  act  requires  the  trustee  to  qualify  within  ten  days  (un- 
less the  time  is  extended  by  the  court),  by  executing  the  required  bond, 
and  if  he  fails  to  do  so,  "he  shall  be  deemed  to  have  declined  his  ap- 
pointment." 1U 

It  is  a  rule  applicable  to  trustees  generally  (and  it  seems  to  be  ap- 
plicable in  the  case  of  trustees  in  bankruptcy)  that,  when  the  trustee 
has  once  accepted  the  appointment  and  assumed  the  duties  of  the  office, 
he  has  no  absolute  right  to  resign  and  withdraw  from  the  trust,  or  to  re- 
lieve himself  from  its  duties  and  responsibilities  by  renunciation.  He 
may  do  this  by  obtaining  the  consent  of  all  parties  interested  (provided 
they  are  all  sui  juris)  or  the  court,  by  its  order,  may  accept  his  resigna- 
tion, even  against  the  wishes  of  some  of  those  interested,  if  the  trustee 
shows  to  the  court  good  and  sufficient  cause  why  he  should  be  relieved 
from  the  duties  of  the  trust.  But  it  does  not  rest  in  his  own  simple 
choice.1*0    However,  in  a  case  where  a  trustee  in  bankruptcy  abscond- 

iie  In  re  Margolin,  191  Fed.  369,  27  ut  Raymond    v.  Morrison,    68  Iowa, 

Am.    Bankr.   Rep.   308  ;   Id   re  Van    De  371,  18  N.  W.  332. 

Mark,  ITS  Fed.  287,  23  Am.  Bankr.  Rep.  ««  See  Maccubbln  v.  Cromwell,  7  GUI 

760;  In  re  Kaufman,  179  Fed.  552.  24  &  J.  (Md.)  167. 

Am.  Bankr.  Rep.  117;  In  re  Morris,  164  i«  Bankruptcy  Act  1898,  H  60b,  60k. 
Fed.  211,  18  Am.  Bankr.  Hep.  828;  In  re  See  Ez  parte  Bryan,  2  Hughes,  273,  14 
Mangan,  133  Fed.  1000,  18  Am.  Bankr.  N.  B.  R.  71,  Fed.  Cas.  No.  2/»l. 
Rep.  303;  In  re  Mackellar,  116  Fed.  647,  no  As  to  the  oaae  of  trustees  gener- 
8  Am.  Bankr.  Rep.  669;  In  re  Hare.  119  ally,  see  Oruger  v.  Halliday,  11  Paige  (N. 
Fed.  246,  9  Am.  Bankr.  Rep.  520:  In  re  .  T.)  314.  Under  the  bankruptcy  act  of 
Lewensohn,  98  Fed.  676,  3  Am.  Bankr.  1807,  an  assignee  might,  "with  the  con- 
Rep.  209;  In  re  Forestter  (D.  O.)  222  sent  of  the  Judge,  resign  bis  trust  and  be 
Fed.  637,  35  Am.  Bankr.  Rep.  51.  discharged  therefrom."    Rev.  Stat  U.  S. 

•  "In  re  Kellar  (0.  0.  A.)  192  Fed.  |  5038.    But  we  find  no,  such  provision  In 

830.  the  present  statute.    Js  to  the  power  to 
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ed,  after  embezzling  the  funds  of  the  estate,  it  was  held  that  such  con- 
duct amounted  to  an  abandonment  of  his  office,  so  that  it  thereby  be- 
came vacant,  and  a  new  trustee  might  be  appointed  without  formal  steps 
for  the  removal  of  the  former  one,  and  without  the  necessity  of  notify- 
ing him.1*1 

§  294.  Bonds  of  Trustees. — The  principal  provisions  of  the  stat- 
ute relating  to  the  bonds  of  trustees  in  bankruptcy  are  found  in  the 
fiftieth  section.  It  is  a  general  rule,  applicable  to  receivers  and  to  all 
classes  of  trustees,  that  when  such  a  person  is  required  by  law  to  give 
a  "bond,"  this  means  an  obligation  under  seal;  nothing  else  will  answer 
the  description.  The  execution  and  filing  of  an  instrument  in  the  form 
of  a  bond,  but  not  sealed,  will  not  authorize  the  trustee  to  act."*  Fur- 
ther, a  trustee  in  bankruptcy  must  give  a  separate  and  distinct  bond  in 
each  case  in  which  he  may  be  appointed  trustee ;  a  general  bond,  con- 
ditioned for  the  due  performance  of  his  duties  in  all  cases  in  which  he 
may  be  appointed,  is  not  sufficient.1**  As  to  the  sureties  upon  the  bond, 
it  is  said  that  the  clause  of  the  act  requiring  two  sureties  upon  the  bond 
of  a  trustee  is  not  applicable  to  a  bond  with  a  corporate  surety  given 
under  Section  50g.  The  act  of  Congress  of  August  13,  1894,  authorizing 
the  approval  of  a  corporation  (which  has  complied  with  its  provisions) 
as  a  sole  surety,  is  in  pari  materia  with  this  clause  of  the  bankruptcy 
act."4  The  mere  fact  that  the  sureties  are  not  residents  of  the  district 
is  not  a  sufficient  reason  for  rejecting  a  bond  which  is  in  all  other  respects 
unobjectionable.1**  And  where  the  principal  becomes  liable  for  the 
full  amount,  and  the  bond  is  executed  by  several  sureties,  who  become 
liable  in  smaller  sums  aggregating  the  whole  amount  of  the  bond,  this 
is  a  good  and  sufficient  bond."*  But  the  wife  of  the  trustee  should  not 
be  accepted  as  a  surety  on  his  bond,  if  the  law  of  the  particular  state  is 
such  that  a  married  woman  cannot  bind  herself  or  her  separate  property 
as  a  surety  on  a  bond.1*1 

The  condition  of  a  trustee's  bond  is  that  he  "shall  obey  such  orders 
as  said  court  may  make  in  relation  to  said  trust,  and  shall  faithfully  and 
truly  account  for  all  the  moneys,  assets,  and  effects  of  the  estate  of 

All    a  vacancy  In  the  office  of    trustee  "»  In  reMeFaden,  3  N.  B.  B.  101,  Fed. 

created  by  the  resignation  of  the  iticura-      Caa.  No.  8,786. 

bent,    see  Hull  v.  Burr,  64  Fla.  83,    59  in  in  re  Kalter,  1  Nat  Bankr.  News. 

South.  787.  384. 

1=1  ScoBeld  v.  United  States,  174  Fed.  i«Ex    parte   Milwaukee   R.    Co.,    5 

1,  98  C.  C.  A.  39,  23  Am.  Bankr.  Bep.       Wall.  188.  18  L.  Ed.  676. 
259-  i"  Bradley  Fertilizer  Co.  v.  Pace,  80 

Fed.  S62.  26  C.  C.  A.  198. 
i«In  re  McFitden,    3  N.  B.  R.  104. 

Fed.  Css.  No.  8.78JS. 
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the  said  bankrupt  which  shall  come  into  his  hands  and  possession,  and 
shall  in  all  respects  faithfully  perform  all  his  official  duties  as  said  trus- 
tee." The  bond  must  be  approved  by  an  order  in  writing,  which  may 
be  made  by  the  referee.1"  The  condition  of  such  an  obligation  is  con- 
strued with  some  strictness,  and  it  is  held  that  if  a  trustee  in  bank- 
ruptcy makes  payments  of  money  in  his  hands  without  an  order  of 
the  court,  and  in  violation  of  the  rules,  a  liability  on  his  bond  will  accrue, 
notwithstanding  the  fact  that  the  payments  were  such  as  the  court 
might  have  authorized  if  it  had  been  applied  to.1*'  Generally  speaking, 
an  accounting  by -the  trustee,  under  an  order  in  that  behalf  is  a  necessary 
prerequisite  to  an  action  on  his  bond,  as  fixing  the  measure  of  his  re- 
sponsibility.1*0 But  this  does  not  apply  where  the  trustee  has  ab- 
sconded and  cannot  be  located  or  where  he  is  a  fugitive  from  justice,1** 
in  which  case  he  is  not  even  a  necessary  party  to  the  action  on  the 
bond.1**  As  provided  in  the  statute,  the  bond  may  be  sued  on  in  the 
name  of  the  United  States  for  the  use  of  any  person  injured  by  the 
breach  of  its  condition,  and  it  is  not  necessary  for  the  party  so  injured 
to  obtain  leave  of  court  to  sue.1**  Where  a  trustee  in  bankruptcy  has 
been  removed  from  his  office  for  mismanagement  and  default,  and  a 
new  trustee  appointed,  the  latter  may  be  considered  as  a  "person  in- 
jured" by  the  breach  of  condition  of  the  bond  of  the  former  trustee  and 
may  sue  thereon,  and  a  district  court  of  the  United  States  has  juris- 
diction of  the  action.184  But  a  state  court  of  general  original  jurisdic- 
tion will  also  have  jurisdiction  of  an  action  on  the  bond  of  a  trustee  in 
bankruptcy.1*" 

In  regard  to  the  provisions  of  the  act  that  "trustees  shall  not  be  lia- 
ble, personally  or  on  their  bonds,  to  the  United  States,  for  any  penal- 
ties or  forfeitures  incurred  by  the  bankrupts  under  this  act,"  some 
further  remark  seems  necessary.  There  is  nothing  to  which  this  pro- 
vision can  apply  except  (1)  a  fine  imposed  on  the  bankrupt  by  the 
court  of  bankruptcy,  as  a  punishment  for  a  contempt  of  the  court  or 
before  a  referee,  or  for  disobedience  to  its  lawful  orders;  (2)  a  breach 
of  the  condition  of  a  bail  bond  or  a  forthcoming  bond  given  by  the 

i«  Official  Forms  Nos.  25  and  26.  ""Alexander     v.    Union    Surety    ft 

«•  In  re  Hoyt  ft  Mitchell,  127  Fed.  Guaranty  Co.,  89  App.  Dlv.  3,  85  N.  T. 

068, 11  Am.  Banbr.  Rep.  784.  Supp.  282. 

»»  United    States   v.    Sindheim,    188  "*  United  States  v.  Union  Surety  & 

Fed.  378.  Guaranty    Co.,    118    Fed.    482,    8    Am. 

1*1  Scofleld  v.  United  States,  174  Fed.  Bankr.  Rep.  114.    But  nee  contra,  Alex- 

1,  98  C.  C.  A.   39,  23  Am.  Bankr.  Rep.  ander  v.  Union  Surety  &  Guaranty  Co., 

259.  88  App.  Div.  3,  86  N.  Y.  Supp.  282. 

>•*  Alexander    v.    Union     Surety    ft  '"  Alexander  v.  Onion  Surety  &  Guar- 

Guaranty  Co.,  89  App.  Dlv.  3,  86  N.  Y.  auty  Co.,  80  App.  Dtv.  3,  85  N.  Y.  Supp. 

Supp.  282.                         '  282. 
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bankrupt  to  release  his  person  or  property  from  arrest.  In  the  latter 
case,  the  loss  would  fall  upon  the  bondsmen  or  sureties  in  the  bail  bond 
or  other  bond,  as  the  case  might  be;  but  neither  the  trustee  npr  his 
sureties,  nor  the  estate  in  his  hands,  would  be  liable.  It  should  be 
noted  that  criminal  offenses  by  bankrupts  are  not  punishable  by  pen- 
alty or  fine,  but  by  imprisonment  only. 

§  295.  Death  of  Trustee. — When  a  person  elected  trustee  in  bank- 
ruptcy dies  without  having  qualified,  there  is  a  vacancy  in  the  office 
of  trustee  which  must  be  filled  by  the  creditors  by  a  new  election,  and 
when  this  is  done  at  a  continuation  or  adjournment  of  the  first  meet- 
ing, it  is  not  necessary  to  send  out  new  notices  to  the  creditors.1** 
If  the  trustee  dies  after  having  entered  upon  the  discharge  of  his  duties,  , 
it  is  provided  by  the  statute  (Section  46)  that  his  decease  shall  not 
abate  any  suit  or  proceeding  which  he  is  prosecuting  or  defending  at 
the  time,  but  the  same  may  be  proceeded  with  Or  defended  by  his  joint 
trustee  or  his  successor.  At  common  law,  upon  the  death  of  a  trustee 
in  bankruptcy,  it  seems  that  the  right  of  action  for  a  debt  due  to  the 
bankrupt  would  vest  in  the  trustee's  executor.117  But  the  present  statute 
expressly  declares  that  the  title  to  the  assets  and  estate  of  the  bank- 
rupt shall  be  vested  by  operation  of  law  in  the  trustee  "and  his  successor 
or  successors  if  he  shall  have  one  or  more."  Consequently  the  estate 
remaining  undisposed  of  passes  to  the  successor  of  the  trustee  and 
not  to  his  personal  representatives,1*"  and  a  state  court  has  no  authority 
to  appoint  a  new  trustee  or  to  direct  the  execution  of  the  trust  under 
its  statutory  equitable  powers.'**  The  court  of  bankruptcy,  however, 
has  authority  to  appoint  a  new  trustee  where  evidence  of  the  existence 
of  unad ministered  assets  is  produced  after  the  death  of  the  original  trus- 
tee, even  though  his  right  to  recover  such  assets  may  be  doubtful, 
depending  upon  disputed  questions  of  law  and  fact.140  A  cause  of  ac- 
tion against  a  trustee  in  bankruptcy,  for  wrongfully  paying  the  assets 
in  his  hands  to  other  creditors  than  the  plaintiff,  in  disregard  of  the 
latter's  right  of  priority,  does  not  abate  by  the  death  of  the  trustee."1 


in  In  re  Wright,  1  Nat.  Bankr.  News,  diction     of    the    federal    district   court 

105,  which  made  the  adjudication  in  bank- 
is*  Richards  v.  Maryland  Ins.   Co.,  8  nip  toy,  and  where  the  trustee  dies,  that 

Cranch.  84,  3  L.  Ed.  496.  court  has  power  to  take  such  steps  as 

»•  Hones  T.  Carlisle,  52  S.  W.  930,  21  the  circumstances  may  require,  so  that 

Ky.  Law  Rep.  613.  a  mistake  as    to  the  proper  step  to  > 

'*»  Lloyd   v.    Davis,   123   CaL  348,  55  taken  does  not  warrant  a  collateral  at- 

Pac.  1003.  tack  on  Its  Judgment.     Lloyd  v.  Davis. 

t*»ln  re  Mahoney,  B  Fed.  518.    The  123  Cal.  348,  55  Pac.  1003. 

settlement  of  an  estate  in  bankruptcy  »«  United  States  v.  Dewey,  39    Fed. 

by  the  trustee  does  not  divest  tbe  Juris-  251. 
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§  296.  Removal  of  Trustee.— The  second  section  of  the  act,  regulat- 
ing the  jurisdiction  of  the  courts  of  bankruptcy,  provides  that  they 
may  remove  trustees  for  cause,  but  only  after  notice  to  the  trustee 
proposed  to  be  removed  and  upon  a  hearing,  and  only  in  case  com- 
plaint is  made  in  that  behalf  by  the  creditors.1**  This  power  of  removal 
can  be  exercised  by  the  judge  only;  it  is  not  given  to  the  referee.1** 
And  although  the  facts  disclosed  in  a  proceeding  relative  to  the  settle- 
ment of  the  bankrupt's  estate  may  be  such  as  would  justify  the  removal 
of  the  trustee,  this  step  cannot  be  taken  except  in  pursuance  of  an  ap- 
plication made  in  accordance  with  the  forms  prescribed.***  The  act 
provides  that  a  trustee  may  be  removed  "upon  complaints  of  credi- 
tors." This  must  be  construed  to  mean  any  creditor  of  the  particular 
estate,  for  the  form  of  petition  for  the  removal  of  a  trustee  set  forth  by 
the  Supreme  Court  recites  that  it  is  presented  by  "one  of  the  creditors 
of  said  bankrupt."  The  trustee  is  to  have  a  "hearing,"  which  means  a 
full  and  fair  opportunity  to  disprove  the  allegations  against  him.  But 
the  proceeding  is  summary,  and  the  power  of  the  court  is  similar  to 
that  exercised  by  courts  of  equity  in  the  removal  of  receivers  or  trus- 
tees under  a  will.1**  The  act  provides  for  notice  only  to  the  trustee. 
Complaining  creditors  are  of  course  before  the  court.  But'it  seems  that 
notice  should  be  given  to  the  other  creditors,  for  many  of  them — even 
a  majority — might  desire  the  continuance  of  the  trustee  in  office,  as 
against  one  or  a  few  complaining.  The  court  would  probably  have  a 
discretion  to  order  notice  to  be  given.  An  order  of  the  district  court 
removing  a  trustee  does  not  present  such  a  case  or  question  as  can  be 
reviewed  by  the  appellate  court,  as  it  rests  wholly  in  the  discretion  of 
the  court  of  bankruptcy.1** 

A  trustee  in  bankruptcy  may  be  removed  from  his  office  for  fraud 
or  criminal  conduct  in  respect  to  the  estate  committed  to  his  trust, 
for  mismanagement  resulting  in  loss  to  the  beneficiaries,  for  careless- 
it*  The  corresponding  clause  of  the  Fed.  Cas.  No.  11,40th  In  re  Stokes,  1  N. 
net  of  1867  provided  that  the  creditors  B.  B.  488,  Fed.  Gas.  No.  13,475. 
might,  with  the  consent  of  the  court,  re-  ***  See  In  re  Schapter,  9  N.  B.  R.  324, 

•  move  any  assignee  by  such  a  vote  ns      Fed.  Cas.  No.  12,438.    The  forms  relat- 
was  provided  for  the  choice  of  an  as-       lug  to  a  proceeding  for  the  removal  of 
slgnee.    Rev.  Stat.  TJ.  S.  i  5039.    See  In      a  trustee  are  Nob.  52,  53,  and  64. 
re  Dewey,  1  Low.  493,  4  N.  B.  B.  412,  J"  See  Bruns  v.  Stewart  Mfg.  Cow,  81 

Fed.  Cbb.  No.  3,849;  In  re  New  York  Hun  (N.  X.)  195.  The  referee  may  be 
Mall  S.  S.  Co.,  2  N.  B.  R.  74,  Fed.  Cas.  directed  to  employ  counsel  to  represent 
No.  10,209.  the  estate  of  the  bankrupt  at  the  near- 

i*»  General  Order  No.  13;  In  re  Holdeu       lug  of  the  order  to  show  cause  why  the 
(D.  O.)  258  Fed.  720.    In  re  Berree  ft       trustee  should  not  be  removed.     In  re 
Wolf,  185  Fed.  224.    But  It  seems  that       Price,  4  N.  B.  R.  406,  Fed.  Cas.  No.  11,- 
a  referee  may  have  a  rule  Issued  on  a      409. 
trustee  to  show  cause  why  he  should  not 
be  removed.    In  re  Price,  4  N.  B.  R.  406, 
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ness,  incompetence,  and,  generally,  for  neglect  or -breach  of  his  duty.141 
But  he  will  not  be  removed  for  every  mistake  or  neglect  of  his  duty, 
especially  where  the  consequences  complained  of  were  brought  about 
by  misunderstanding  on  his  part,  without  wrongful  or  reckless  inten- 
tion, or  by  his  following  bad  professional  advice.  Mistakes  or  neg- 
ligence sufficient  to  justify  his  removal  must  be  such  as  show  a  want 
of  honesty  or  capacity  to  perform  the  duties  of  his  office,  or  a  lack  of 
reasonable  fidelity  to  the  trust,  and  really  endanger  the  trust  property.1*" 
Thus,  involving  the  estate  in  unnecessary  litigation,  if  caused  by  er- 
roneous legal  advice,  is  no  ground  for  removing  the  trustee.14*  Nor 
will  he  be  removed  for  unsuccessfully  attacking  mortgages  given  by 
the  bankrupt,  when  it  appears  that  such  action  was  justifiable.1**  But 
a  trustee  who  has  embezzled  the  funds'  of  the  estate  and  absconded  must 
be  removed,"1  and  also  one  who  is  a  fugitive  from  justice,1"  or  who 
has  mismanaged  the  estate  and  wholly  failed  to  account.168  So  a  trus- 
tee may  be  removed,  and  at  his  own  cost,  for  neglecting  to  take  proper 
measures  to  secure  the  bankrupt's  property  and  for  allowing  it  to  be 
sold  for  taxes.1**  Ground  for  the  removal  of  a  trustee  is  also  found 
in  his  dilatoriness  in  letting  slip  an  opportunity  to  dispose  of  assets 
of  the  estate  at  great  advantage,  which  resulted  in  protracted  litigation 
and  substantial  injury  to  the  interests  of  creditors.15*  So  where  the 
trustee  has  failed  in  properly  informing  creditors  in  regard  to  their 
rights  and  the  value  of  the  assets,  and  the  information  has  been  sup- 
pressed in  the  interest  of  one  class  of  creditors,  it  is  the  duty  of  the 
court  to  remove  him.1**  But  where  it  appears  that  the  trustee,  though 
he  ought  to  be  removed,  because  of  his  mismanagement  of  the  estate, 
has  acted  in  entire  good  faith  throughout,  he  should  not  be  charged 

i«t  A  trustee  la  bankruptcy  who  falls.  Fed.  760 ;  Putnam  v.  Timothy  Dry  Goods 

without  reason,  to  carry  ont  the  wishes  Co.,  79  Fed.  454. 

of  the  creditors  by  whom  he  was  chosen,  '»»  In  re  Blodget,  5  N.  B.  R.  472,  Fed. 

thus  preventing  their  necessary  co-op-  Cas.  No.  1,552. 

eration,    should    be    removed.    Bollman  is°  In  re  Saccbl,  43  How.  Prac.  (N.  T.) 

v.  Tobln,  239  Fed.  469,  152  C.  C.  A.  347,  250,  6  N.  B.  R.  398,  Fed.  Cas.  No.  12,201. 

38  Am.    Bankr.   Rep.   604.    It   Is    also  '"Scofleld  v.  United  States,  174  Fed. 

cause  for  removing  a   trustee  that  he  1,  98  C.  C.  A.  39,  23  Am.  Bankr.  Rep. 

employs  as  his  attorney  one  who  is  also  259. 

the    legal    representative    of    interests  152  Alexander     v.    Union     Surety    & 

which  may  be  antagonistic  to  the  estate.  Guaranty  Co.,  89  App.  Dlv.  3,  85  N.  T. 

In  re  Forestler  (D.  C.)  222  Fed.  537,  36  Supp.  282. 

Am.  Bankr.  Rep.   51.    But  compare  In  "*  United  States  v.  Union  Surety  & 

re  Archbold  &  Hamilton  (D.  C.)  237  Fed.  Guaranty    Co.,    118    Fed.    482,    9    Am. 

408,  38  Am.  Bankr,  Rep.  256.    See,  gen-  Bankr.  Rep.  114.' 

erally,  In  re  Sweetser  {D.  C.)  240  Fed.  '"In    re  Morse,  7  N.  B.  R.  56,  Fed. 

167;   In  re  Holden  (D.  C.)  258  Fed.  720.  Cas.  No.  9.852. 

i«  Williams  v.  Nlehol,  47  Ark.  254,  1  ""In  re  Prouty,  24  Fed.  554. 

8.  W.  243;   Matthews  v.  Murchison,  17  1«  Ex  parte  Perkins,  5  Bias.  254,  Fed. 

»  Cas.  No.  10,982. 
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with  the  costs  of  the  proceeding  for  his  removal.*1"  Deterioration  of 
his  personal  character  or  capacity  may  also  be  ground  for  his  removal. 
Thus  a  trustee  who,  from  long-continued  intemperance,  has  become 
unfit  to  have  charge  of  the  trust  property  may  be  removed."8  And  if 
the  trustee  becomes  insolvent,  or  himself  applies  for  the  benefit  of  the 
bankruptcy  act,  this  will  be  good  cause  for  removing  him  from  office.1" 
But  one  who,  at  the  time  of  his  appointment,  resided  in  the  district 
and  who  still  maintains  an  office  therein,  should  not  be  removed  merely 
because  he  has  changed  his  legal  residence  to  another  district,  unless 
it  is  shown  that  the  change  interferes  with  the  performance  of  his 
duties  or  renders  it  difficult  for  interested  parties  to  communicate  with 
him  or  serve  notices  on  him.1**  As  the  trustee  holds  a  fiduciary  rela- 
tion to  the  creditors,  he  should  not  be  interested  in  any  scheme  of  com- 
position. And  his  joining  with  the  bankrupt  to  effect  a  composition, 
to  the  detriment  of  the  creditors,  by  means  of  false  representations  as 
to  the  assets,  is  ground,  not  only  for  setting  aside  the  composition,  but 
also  for  removing  the  trustee  from  his  office.1" 

in  In  re  Mallory,  4  N.  B.  It.  163,  Fed.  «•  In  re  Selder,  163  Fed.  188,  20  Am. 

Cas.  No.  8,990.  '  Bankr.  Hep.  708. 

iMBayleav.  Staats,  5  N.  J.  Kg.  013.  "i  In  re  Allen  B.  Wrteley  Co.,  133 

"■  Harris  v.  Harris,  29  Beav.  107.  Fed.  388,  66  0.  a  A.  460, 13  Am.  Bankr. 

Rep.  193. 
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POWERS  AND   DUTIES   OF  TRUSTEE 
8m 

297.  -Effect  of  Appointment  and  Qualification  of  Trustee. 

298.  Trustee  as  Representative  of  Creditors. 

299.  Instructions  of  Court  or  Referee. 

300.  Inventory  and  Appraisal  of  Property. 

801.  Custody  and  Care  of  Property. 

802.  Carrying  On  Bankrupt's  Business. 

803.  Collection  of  Assets. 

804.  Arbitration  and  Compromise. 
SOS.  Redemption  of  Property. 

806.  Performance  of  Bankrupt's  Contracts  and  Obligations, 

807.  Leased  Property  and  Leasehold  Interests  of  Bankrupt. 

805.  Expenditures. 

809.  Employment  and  Compensation  of  Attorney  for  Trustee. 

810.  Deposit   and   Disbursement   of   Funds. 

811.  Responsibility  for  Negligence  or  Misconduct. 

812.  Joint  Trustees. 

313.  Accounts  and  Reports  of  Trustee, 

314.  Discharge  of  Trustee. 

315.  Closing  and  Reopening  Estate 

§  297.  Effect  of  Appointment  and  Qualification  of  Trustee. — An 
adjudication  in  bankruptcy  and  the  appointment  of  a  trustee  operate 
to  divest  the  bankrupt  of  all  title  to  his  property  and  of  the  right  to 
possess  and  dispose  of  it.1  Thereafter  all  the  property  which  was  in 
the  bankrupt's  possession  or  control  is  regarded  as  in  the  custody  of 
the  law  and  in  the  actual  or  constructive  possession  of  the  court  of 
bankruptcy.*  It  becomes  the  duty  of  the  bankrupt  to  surrender  to  his 
trustee  all  the  property  in  his  possession  and  also  such  property  of  his 
as  he  can  reclaim  from  the  hands  of  third  persons  holding  it  as  his 
agents  or  bailees,  and  the  duty  of  the  trustee  to  claim  and  secure  the 
possession  of  it.8  Further,  not  only  the  right  of  possession,  but  the 
title  to  the  bankrupt's  property  is  vested  by  operation  of  law  in  the 
trustee  upon  his  appointment,  but  as  of  the  date  of  the  adjudication,* 
and  in  this  respect  the  trustee  differs  from  a  receiver  appointed  by  a 
court  of  equity,  the  latter  being  a  mere  temporary  custodian  of  the 
property,  and  not  regarded  as  having  any  legal  title  to  it.8    As  the  title 

i  Kempner  v.  Bauer,  53  Misc.  Rep.  109,  «  In  re  Toungstrom,  163  Fed.  98,  82  C. 

104  N.  T.  Supp.  76.  0.  A.  232.  18  Am.  Bank  r.  Rep.  572;    In 

*  Crosby  v.  Spear,  98  Me.  542,  57  Atl.  re  Walsh  Bros,  159  Fed.  500,  20  Am. 

881,  99  Am.  St.  Rep.  424;   De.vendorf  v.  baakr.  Rep.  472;    In  re  Rosenberg,  3 

Dickinson,  21  How.  Prac.  (N.  T.)  275 ;  Ben.  866,  8  N.  B.  R.  130,  Fed.  Cas.  No. 

Rogers  v.  Toss,  1  Wils.  (Tnd.)  376.  12,055. 

■  Supra,  |  227.  »  Teager  v.  Wallace,  44  Pa.  St  294. 
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descends  upon  the  trustee  "by  operation  of  law,"  no  other  act  is  neces- 
sary to  vest  it  than  the  adjudication  and  the  qualification  of  a  duly 
elected  or  appointed  trustee,"  no  assignment,  deed,  or  transfer  from  the 
bankrupt  being  requisite,  except  as  to  property  in  foreign  countries 
(which  of  course  is  beyond  the  territorial  operation  of  the  bankruptcy 
law)  and  as  to  some  peculiar  forms  of  property  (such  as  licenses  or 
franchises)  which  require  the  indorsement  of  the  bankrupt  for  their 
transfer,'  If  the  trustee  needs  formal  evidence  of  his  official  capacity 
and  rights,  in  dealing  with  third  persons  or  state  courts,  the  law  pro- 
vides that  "a  certified  copy  of  the  order  approving  the  bond  of  a  trustee 
shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the  title  to 
the  property  of  the  bankrupt,  and  if  recorded  shall  impart  the  same 
notice  that  a  deed  from  the  bankrupt  to  the  trustee  if  recorded  would 
have  imparted  had  not  bankruptcy  proceedings  intervened."  ■  The  trus- 
tee, however,  acts  under  the  direction  or  at  least  the  control  of  the  court 
of  bankruptcy,  and  must  obey  its  orders  even  though  the  particular 
subject-matter  is  in  litigation  in  a  state  court*  And  further,  to  give 
him  fuller  authority  and  an  even  stronger  title  than  the  bankrupt  had, 
an  amendment  to  the  statute  adopted  in  1910  provides  that  "trustees, 
as  to  all  property  in  the  custody  or  coming  into  the  custody  of  the 
bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights,  remedies, 
and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings thereon,  and  also,  as  to  all  property  not  in  the  custody  of  the 
bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights,  remedies, 
and  powers  of  a  judgment  creditor  holding  an  execution  duly  returned 
unsatisfied."  "  This  statute,  though  not  retroactive,  applied  to  all  fu- 
ture cases,  and  is  held  to  be  consistent  with  the  other  provisions  of  the 
act  and  to  be  valid.11 

§  298.  Trustee  as  Representative  of  Creditors. — Although  a  trustee 
in  bankruptcy  succeeds  to  the  title  of  the  bankrupt,  he  does  not  for 
that  reason  act  as  the  agent  or  representative  of  the  bankrupt  in  the 
subsequent  proceedings,  except  only  in  the  matter  of  setting  apart  to 

For  this  reason  a  receiver  (unlike  a  trua-  *  Bankruptcy  Act  1898,  S  21e. 

tee  in  bankruptcy)  cannot  maintain  tro-  •  Capital  Nat.  Bonk  v.  Wilkerson,  36 

ver    tor    the    property    Included    in    bis  Ind.  App.  550,  76  N.  E.  268. 

(barge,  without  leave  of  the  court,  except  m  Act  Cong.  June  25,  1910,  c.  412,  f  8, 

after  it  has  actually  passed  Into  his  pos-  36  Stat  840,  amending  Bankruptcy  Act 

session.   Slngerly  v.  Fox,  75  Pa.  St.  112 ;  1898,  {  47a.    See  Bean  v.  Parker,  89  Tt. 

Boyle  v.  Townee,  9  Leigh  (Va.)  158.  532,  96  Atl.  17. 

•  Hough  v.  City  of  North  Adams,  193  « In  re  Calhoun  Supply  Co.,  189  Fed. 

Mass.  290,  82  N.  E.  46.  537,  26  Am.  Bankr.   Bep.  528;    In  re 

'  Supra,  !  220.  Gartman,  186  Fed.  349. 
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him  the  exemptions  allowed  by  law.u  For  all  other  purposes  and  in 
all  other  matters  the  trustee  is  the  representative  of  the  creditors,  and 
of  them  only,  and  not  in  any  sense  of  the  bankrupt.1*  And  by  analogy, 
where  the  bankrupt  is  a  corporation,  the  trustee  represents  its  creditors 
only,  and  not  its  stockholders."  This  distinction  is  important,  because 
it  follows  from  it  that  the  trustee  is  free  to  assert  or  contest  claims  and 
rights  to  property,  maintain  or  defend  proceedings,  collect  assets,  and 
avoid  preferences,  in  circumstances  where  the  bankrupt  himself  would 
not  be  at  liberty  to  act,  either  on  the  ground  of  estoppel  or  of  public 
policy.**  But  when  it  is  said  that  the  trustee  represents  the  creditors, 
it  is  meant  that  he  represents  only  those  who  were  creditors  at  the  time 
of  the  filing  of  the  petition,  because  they  alone  become  parties  to  the 
proceeding."  .  But  as  to  those  creditors,  the  trustee  represents  them 
all  equally  and  alike.  He  must  not  advocate  the  cause  of  one  against 
another,  or  give  to  any  creditor  an  advantage  which  the  law  does  not 
give,  nor  allow  himself  to  be  controlled  in  his  administration  of  the 
trust  by  any  creditor  or  group  or  class  of  creditors.  As  he  owes  a  like 
duty  to  all,  he  must  hold  himself  indifferent,  and  give  to  all  like  oppor- 
tunities and  absolutely  impartial  treatment.11 


«  Aiken  v.  Edrington,  16  N.  B.  K.  271, 
Fed.  Cas.  No.  Ill;  American  Woolen  Co. 
of  New  York  t.  Samuelsohn,  226  N.  Y. 
61,  123  N.  E.  164.  But  Be  In  re  Lenten 
(D.  C.)  225  Fed.  878,  35  Am.  Bankr.  Rep. 
3,  In  which  It  Is  said  that  a  trustee  In 
bankruptcy  occupies  a  fiduciary  capacity 
and  Is  to  some  extent  a  stakeholder,  hav- 
ing duties  to  the  bankrupt  as  well  as  to 
the  creditors, 

«  In  re  Kessler,  186  Fed.  127, 108  0.  O. 

A.  239;  In  re  Kreuger,  196  Fed.  70S,  27 
Am.  Banbr.  Rep.  440;  In  re  Doran,  148 
Fed.  327, 17  Am.  Bankr.  Eep.  790 ;  Aiken 
v.  Edrlngton,  15  N.  B.  B.  271,  Fed.  Cas. 
No.  Ill;  Cartwrlght  v.  West,  173  Ala. 
188,  55  South.  917.  See  Edwards  v.  Scbil- 
llnger,  245  111.  231.  91  N.  K.  1048,  33  L. 

B.  A.  (N.  S.)  895,  137  Am.  St.  Rep.  308. 
And  see  Jones  v.  Dugan,  124  Mil.  846,  92 
Atl.  775.  where  It  Is  eald  that  the  trustee 
In  bankruptcy  tor  some  purposes  stands 
In  the  position  of  the  creditors  and  for 
others  In  the  position  of  the  bankrupt 
himself,  and  this  rule  is  not  affected  by 
the  1910  amendment  to  the  Bankruptcy 
Act,  giving  blm  the  status  of  a  lien  cred- 
itor. Compare  also  Biggs  v.  Price,  277 
Mo.  333,  210  S.  W.  420,  holding  that  while 
the  trustee,  suing  to  set  aside  a  fraudu- 


lent conveyance,  may  be  said  to  be  the 
alter  ego  of  the  creditors,  Id  that  his  ac- 
tion Is  for  their  benefit,  still  he  Is,  In  law 
and  fact,  but  an  arm  of  the  court,  and 
acta,  not  for  creditors  Individually  or 
collectively,  but  for  the  estate. 

«  In  re  V.  ft  M.  Lumber  Co.  (D.  C.) 
182  Fed.  231. 

'«  In  re  Kessler,  186  Fed.  127, 108  C.  C. 

A.  239;   In  re  Ourney,  7  Bias.  414,  15  N. 

B.  R.  373,  Fed.  Cas.  No.  5,873;  In  re 
St  Helen  Mill  Co.,  3  Sawy.  88,  10  N.  B. 
R.  414,  Fed,  Cas.  No.  12,222. 

io  Batchelder  &  Lincoln  Co.  v.  Whit- 
more.  122  Fed.  355,  58  C.  C.  A.  517,  10 
Am.  Bankr.  Rep.  641. 

»  West  v.  Bank  of  Lahoma,  16  Ok!. 
508,  86  Fac.  59;  People  v.  Security  Life 
Ins.  Co.,  79  N.  Y.  267 ;  In  re  Sully,  142 
Fed.  895,  IB  Am.  Bankr.  Rep.  304.  It  fe 
also  to  be  noted  that  in  general  the  trus- 
tee represents  the  general  creditors  of 
the  estate,  ns  against  secured  creditors  or 
those  claiming  liens  or  special  interests. 
In  re  Imperial  Textile  Co.  (D.  C.)  239 
Fed.  775,  39  Am.  Bankr.  Rep.  534.  But 
there  may  be  circumstances  under  which 
it  would  be  right  arid  hie  duty  to  enforce 
equitable  rights  In  favor  of  certain  cred- 
itors only.    In  re  Desnoyers  Shoe  Co.  (D. 
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§  299.  Instructions  of  Court  or  Referee. — The  trustee,  as  an  officer 
of  the  court,  is  subject  to- its  orders  and  directions  at  ali  times  from  his 
appointment  to  his  discharge,  and  may  be  controlled  in  his  administra- 
tion of  the  property  by  orders  made  in  summary  proceedings ; w  and 
will  be  treated  as  in  contempt  if  he  acts  in  contravention  of  the  rulings 
and  orders  of  the  court.1*  He  may  submit  for  the  sanction  or  approval 
of  the  court  arrangements  or  agreements  made  with  adverse'  claimants 
of  property  or  other  third  persons.**  And  where  he  applies  for  the  di- 
rections of  the  court,  and  a  reference  is  ordered  to  ascertain  the  neces- 
sary facts,  but  the  trustee  fails  to  attend  the  hearing  and  acts  inde- 
pendently, he  will  be  held  to  the  strictest  accountability .** 

Undoubtedly  the  trustee  may,  in  any  proper  emergency,  apply  to 
the  court  of  bankruptcy  for  directions  as  to  the  course  to  be  pursued. 
But  neither  the  judge  nor  the  referee  is  the  general  adviser  of  the  trus- 
tee in  his  dealings  with  the  property  of  the  estate.**  And  where  the 
trustee's'  duty  is  plain,  or  where  the  question  is  simply  one  of  expedi- 
ency or  of  probable  advantage  or  disadvantage  to  the  estate,  or  where 
the  proposed  act  is  entirely  within  his  own  discretion  and  power,  he 
cannot  as  a  matter  of  right  obtain  the  instructions  of  the  court,  but 
should  act  on  his  own  responsibility,  or,  if  he  prefers  to  take  no  risk, 
he  should  submit  the  matter  to  the  creditors  and  be  governed  by  their 
vote.**  Such,  for  example,  is  the  question  whether  it  is  necessary  or 
desirable  for  him  to  retain  an  attorney,**  or  whether  he  should  file  a 
petition  to  have  the  claim  of  a  creditor  expunged  for  fraud.**    On  this 

C.)  210  Fed.  633,  32  Am.  Banter.  Rep.  51 ;  flcially  to  Inform  creditors  of  the  Jeop- 

Sanborn -Cutting  Co.  T.  Paine,  244  Fed.  ardy  In  which  tbetr  Interests  are  thereby 

672,  157  C.  C.  A.  120,  40  Am.  Bankr.  Rep.  placed,  though  not  applied  to  for  Instruc- 

525.  t  Ions,  but  only  to  grant  a  petition  for  the 

'"In  re  Cadenas  &  Coe  (D.  O.)  178  carrying  out  of  the  bargain,  see  Henry 

Fed.  158,  24  Am.  Bankr.  Rep.  130 ;  In  re  v.  Harris,  191  Fed.  868.    See  la  re  Cutler 

Howard  (D.  C.)  130  Fed.  1004,  12  Am.  ft  John  (D.  C.)  228  Fed.  771,  36  Am. 

Bankr.  Rep.  462.  Bankr.  Rep.  420,  holding  that  when  the 

i*  In  re  Smith,  2  Hughes,  284,  Fed.  trustee   finds  that  the    bankrupt  owns 

Cas.  No.  12,978.  property  which  Is  subject  to  Hens,  he 

"  Mutford  v.  Fourth  Street  Nat.  Bank  should  petition  the  court  (referee)  for  In- 

(C.  C.  A.)  157  Fed.  897,  19  Am.  Bankr.  struetions   as   to  the  course  which   he 

Bep.  742.  should  pursue,  and   the  referee,  If  he 

it  In  re  Scbnpter,  9  N.  B.  R.  324,  Fed.  deems  It  advisable,  may  call  a  meeting 

Cas.  No.  12,438.  of  the  creditors  to  consider  what  is  beet 

"  In  re  Sturgeon,  1  N.  B.  E.  498,  Fed.  to  be  done. 
Cos.  No.  13,564.  "  In  re  Abram,  103  Fed.  272,  4  Am. 

« In  re  Fj-anklln  Sav.  Fund  Sot,  10  Bankr.  Rep.  675;    In  re  Columbia  Iron 

Phila.  (Pa.)  276,  Fed.  Cas.  No.  5,058.    As  Works,  142  Fed.  234,  14  Am.  Bankr.  Rep. 

to  the  authority  and  duty  of  the  court  to  626. 
disapprove  an  Improvident  bargain  pro- 
posed to  be  made  by  the  trustee,  and  of- 
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subject  it  has  been  said:  "Undoubtedly,  by  the  very  terms  of  the 
bankruptcy  statute,  the  trustee  acts  at  all  times  technically  under  the 
direction  of  the  court,  and  no  doubt  he  has,  on  proper  occasions  and 
under  proper  circumstances,  the  right  to  apply  to  the  court  for  its  in- 
structions in  the  premises.  But  this  does  not  mean  that  he  can  shovel 
the  administration  of  his  trusteeship  into  the  court,  unload  his  responsi- 
bility upon  the  referee  or  the  judge  of  the  court,  and  evade  or  shirk 
his  plain  duties  by  asking  the  advice  and  directions  of  the  court.  Prop- 
erly, he  should  be  a  man  of  affairs,  ready  to  act  upon  his  own  responsi- 
bility and  intelligence,  as  businessmen  do  in  their  affairs,  if  necessary 
resort  to  the  advice  of  counsel,  and  still  more,  if  the  further  necessity 
exist,  resort  to  the  tribunal  of  the  body  of  the  creditors  assembled  in 
general  or  special  meeting  called  for  the  purpose  under  the  presidency 
of  the  referee  or  judge,  as  provided  in  the  scheme  of  the  act..  It  is  for 
such  purposes  that  meetings  of  creditors  are  provided  for,  and,  until 
resort  has  been  had  to  these  appliances  to  guide  his  judgment,  and 
complications  of  a  serious  nature  have  arisen,  it  is  disserviceable  that 
a  trustee  should  fae  applying  to  the  court  for  its  instructions  and  ad- 
vice." *■ 

§  300.  Inventory  and  Appraisal  of  Property. — The  seventeenth  gen- 
eral order  in  bankruptcy  makes  it  the  duty  of  the  trustee,  "immediately 
upon  entering  upon  his  duties,"  to  "prepare  a  complete  inventory  of  all 
the  property  of  the  bankrupt  that  comes  into  his  possession."  In  addi- 
tion to  this,  the  statute  explicitly  requires  that  all  the  property,  wheth- 
er real  or  personal,  shall  be  appraised  by  three  disinterested  appraisers, 
who  shall  be  appointed  by,  and  report  to,  the  court.27  The  object  of  the 
appraisement  is  to  secure  for  the  benefit  and  protection  of  all  parties 
concerned  a  designation  and  estimate  of  the  property  which  passes  into 
the  hands  of  the  trustee,  and  for  which  in  the  first  instance  he  is  to  be 
accountable.*"  And  since  it  is  the  policy  of  the  law  that  all  steps  in  the 
administration  of  the  estate  should  be  taken  by  persons  who  are  disin- 
terested and  will  act  for  all  the  creditors,  rather  than  for  the  benefit  of 
any  faction  or  clique,  the  referee  should  make  the  appointment  of  the 
appraisers  in  the  exercise  of  his  independent  judgment,  and  their  selec- 
tion should  not  be  submitted  to  a  vote  of  the  creditors,  especially  where 
there  is  a  sharp  conflict  of  views  and  interests  between  the  creditors.** 

"••In  re  Baber,  119  Fed.  620,  9  Am.  "In  re  Columbia  Itod   Works,   142 

Bankr.  Rep.'  406.  Fed.  234,  14  Am.  Bankr.  Rep.  520.     A 

*»  Bankruptcy  Act  1898,  |  70b.  person  Is  not  disqualified  for  appoint- 

IS  In  re  Gordon  Supply  &  Mfg.  Co.,  ment  as  appraiser  of  a  bankrupt's  prop- 

133  Fed.  798,  13  Am.  Bankr.  Rep.  352.  erty  merely  because  some  of  the  officers 
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The  particularity  with  which  the  appraisement  Is  to  be  made  is  not 
specified  in  the  statute,  and  it  must  depend  somewhat  on  circumstances. 
But  usually  it  should  be  general  and  not  special,  and  should  not  go  into 
the  detail  practised  by  a  merchant  in  taking  an'  account  of  stock,  only 
such  particularity  being  indulged  in  as  is  sufficient  for  a  reasonable 
identification  of  the  property  in  character  and  quantity  and  to  give  a 
fair  idea  of  its  value.8*  The  compensation  of  the  appraisers  is  not  fixed 
by  the  law,  and  rests  in  the  discretion  of  the  court.  But  in  at  least  one 
district  the  rule  has  been  established  that,  in  any  ordinary  case,  no  more 
than  $5  a  day  for  three  days'  workjvill  be  allowed  to  each  appraiser, 
the  trustee  being  required  to  justify  any  greater  allowance,  and  the 
court  declares  that  "it  must  be  an  extraordinary  case  where  over  two 
or  three  days  are  necessary."  " 

§  301.  Custody  and  Care  of  Property. — While  the  property  of  the 
estate  remains  in  the  hands  of  the  trustee,  that  is  to  say,  until  it  is  final- 
ly disposed  of  by  sale  or  otherwise,  it  is  his  duty  to  exercise  such  care 
in  the  custody  and  preservation  of  it,  and  in  saving  it  from  loss  or  de- 
terioration, as  would  be  exacted  of  a  receiver,  guardian,  or  other  fidu- 
ciary. He  has  an  insurable  interest  in  the  property,  and  if  he  considers 
it  a  necessary  precaution,  he  may  effect  an  insurance  on  it  to  its  full 
value.  Even  if  he  omits  to  obtain  the  previous  authorization  of  the 
court,  or  the  consent  of  the  creditors,  before  taking  this  step,  the  pre- 
miums paid  for  a  reasonable  amount  of  insurance  will  be  allowed  in  his 
accounts,  as  a  part  of  the  necessary  expense  of  preserving  the  estate.™ 
If  the  trustee  finds  some  of  the  property  to  be  in  bad  physical  condi- 
tion, the  circumstances  may  be  such  as  to  justify  him  in  spending  part 
of  the  cash  in  hand  for  the  purpose  of  such  repairs  as  will  make  the 
property  salable.  Ordinarily  the  property  will  remain  in  his  custody 
only  for  a  very  short  time,  as  the  predominant  purpose  of  the  bankrupt- 
ed directors  of  a  corporation  creditor  632,  28  Am.  Bankr.  Hep.  16.  In  a  case 
are  also  officer*  and  directors  of  another  where  the  bankrupt  was  the  owner  of 
corporation  of  which  such  appraiser  Is  30  stores  scattered  through  four  different 
president  Idem.  A  lessee  of  a  bank-  states,  It  was  held  that  an  award  of  $250 
rupt  mining  company  is  not  disqualified,  to  each  of  the  three  appraisers  was  not 
merely  by  reason  of  his  lease,  to  serve  clearly  excessive. ,  In  re  Mills  Tea  &  But- 
as  an  appraiser  of  the  bankrupt's  prop-  ter  Co.  (D,  O.)  235  Fed.  812,  87  Am. 
erty.    Clark  Hardware  Co.  v.  Kauve,  220      Bankr.  Sep.  154. 

Fed.  102, 136  0.  C.  A.  194,  33  Am.  Bankr.  «  In  re  Hamilton.  102  Fed.  683,  4  Am. 

Rep.  674.  Bankr.  Rep.  543;    Thompson  v.  Phenlx 

jo  In  re  Gordon*  Supply  4  Mfg.  Co.,  Ins.  Co.,  136  U.  S.  293,  10  Sup.  Ct.  1019, 
133  Fed.  79S,  13  Am.  Bankr.  Bep.  352.  34  L.  Ed.  408;  Insurance  Co.  v.  Chase,  5 
But  see  In  re  Mills  Tea  A  Butter  Co.  (D.  Wall.  500,  18  L.  Ed.  524;  In  re  Corow, 
C.)  235  Fed.  812,  37  Am.  Bankr.  Rep.  154,  4  N.  B.  B.  543,  Fed.  Cas.  No.  2,426 ;  In 
holding  that  the  inventory  must  be  care-  re  Fortune,  1  Low.  306,  2  N.  B.  R.  662, 
fi.n,  accurate,  and  complete.  Fed.    Cas.    No.    4,965.      See    Dortch   v. 

M  In  re  E.  I.  Fldler  &  Son,  172  Fed.      Dortch,  71  N.  C.  224. 
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cy  act  is  to  settle  estates  as  quickly  as  possible.  Yet,  in  exceptional 
cases,  the  same  rule  might  be  applied  to  a  trustee  in  bankruptcy  which 
governs  the  case  of  receivers,  viz.,  that  they  will  be  allowed  for  money 
spent  in  reasonable  and  necessary  repairs,  even  without  previous  author- 
ity granted.85  There  is  this  difference,  however,  that  a  trustee  in  bank- 
ruptcy always  has  it  in  his  power  to  consult  the  body  of  creditors  and 
to  cast  upon  them  the  responsibility  of  deciding  upon  the  propriety  or 
necessity  of  such  action,  and  this  he  should  not  fail  to  do  when  the  ob- 
ject of  the  proposed  expenditure  is  not  so  much  to  save  the  property 
from  actual  destruction  as  to  enhance  its  value  and  make  it  more  attrac- 
tive to  possible  purchasers. 

As  to  the  management  of  the  cash  in  hand,  it  is  the  duty  of  the  trus- 
tee to  place  it  in  one  of  the  designated  depositories,  and  withdraw  it 
only  in  the  manner  specified  in  the  act  and  the  rules,  as  will  appear  in 
a  later  section.  Occasionally,  however,  the  question  may  arise  whether 
it  is  not  the  duty  of  the  trustee  to  invest  the  funds,  where  it  appears  that 
the  final  settlement  of  the  estate  will  be  long  delayed,  so  that  the  money 
may  earn  some  interest  in  the  meantime.  There  is  no  provision  of  the 
statute  covering  this  point,  unless  it  be  found  in  the  clause  which  directs 
trustees  to  "account  for  and  pay  over  to  the  estates  under  their  control 
all  interest  received  by  them  upon  property  of  such  estates." M  But 
probably  this  is  only  intended  to  prevent  trustees  from  making  their 
possession  and  control  of  the  money  a  source  of  profit  to  themselves. 
Previous  bankruptcy  laws  made  provision  for  the  temporary  invest- 
ment of  the  funds  of  estates  under  the  sanction  of  the  court,8*  and  it  has 
been  intimated  that,  under  the  present  statute,  in  cases  where  an  estate 
is  involved  in  protracted  litigation  or  there  are  other  circumstances  to 
postpone  its  settlement,  it  might  be  proper  to  invest  the  funds,  at  least 
to  the  extent  of  placing  them  in  some  bank  paying  interest  on  deposits 
and  taking  a  time  certificate  of  deposit  for  them,  but  that  this  could  be 
done  only  with  the  consent  of  all  the  creditors." 

3*  Attorney  General  v.  Vigor,  11  Ves.  convenient  hank,  upon  such  Interest,  not 
B63;  Hooper  v.  Winston.  24  III.  353;  exceeding  the  legal  rate,  as  the  bank 
Hynes  v.  McDermott.  3  N.  T.  St.  Repr.  may  contract  with  the  assignee  to  pay 
582.  thereon."  Rev.  Stat.  U.  S.  !  5060.  And 
a*  Bankruptcy  Act  189S.  9  47a.  cl.  1.  the  Torrey  bankruptcy  bill,  which  was  so 
"  The  net  of  1867  provided  that  "when  long  and  seriously  considered  by  Con- 
It  appenrs  that  the  distribution  of  the  Kress,  provided  that  "whenever  an  estate 
estate  may  be  delayed  by  litigation  or  Is  Involved  in  litigation  which  is  likely 
other  cause,  the  court  may  direct  the  to  be  prolonged,  the  Judge  may  order  the 
temporary  investment  of  the  money  be-  investment  of  the  cash,  if  any,  at  Inter- 
longing  to  such  estate  In  securities  to  be  est  upon  approved  security,  pending  such 
approved  by  the  Judge  or  register,  or  litigation." 

may  authorise  It  to  be  deposited  In  any  '»  linttig   Mfg.    Co.   v.    Edwards,    160 
Bi,K.BKH.f3n  Ed.)— 43 
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§  302.  Carrying  on  Bankrupt's  Business. — The  statute  provides 
that  the  courts  of  bankruptcy  may '"authorize  the  business  of  bankrupts 
to  be  conducted  for  limited  periods  by  receivers,  the  marshals,  or  trus- 
tees, if  necessary  in  the  best  interests  of  the  estates." "  Practically  it 
often  happens  that  the  creditors  take  this  matter  into  their  own  hands 
and  vote  to  direct  the  trustee  to  continue  the  business,  sometimes  specifi- 
cally limiting  the  amount  to  be  expended  for  this  purpose,  the  time  it  is 
to  continue,  or  the  branch  of  the  business  to  be  conducted,  and  occa- 
sionally exercising  a  close  supervision  over  the  trustee  by  giving  him 
detailed  instructions  for  the  running  of  the  business."  But  such  a 
course  is  not  proper.  Authority  for  this  purpose  is  explicitly  confided  to 
the  court  of  bankruptcy,  and  that  court  should  invariably  pass  upon 
such  a  question.  While  undoubtedly  the  judge  would  be  influenced  by 
the  expressed  wish  ■  of  a  large  proportion  of  the  creditors,  still  he  is 
bound  to  exercise  his  own  judgment  and  discretion.  And  it  has  even 
been  said  that,  if  the  transaction  proposed  is  one  of  any  magnitude,  or 
involves  the  raising  of  money  by  means  of  trustees'  certificates,  the  ref- 
eree should  not  undertake  to  exercise  the  authority  granted  to  the 
"court,"  but  refer  the  matter  to  the  judge." 

Permission  to  carry  on  the  business  of  the  bankrupt  should  rarely 
be  granted.  The  object  of  a  proceeding  in  bankruptcy  is  not  to  save  a 
failing  or  unprofitable  concern  and  nurse  it  into  productiveness,  or  to 
convert  a  financial  wreck  into  a  paying  investment,  but  to  secure  all  the 
available  assets  of  the  debtor,  convert  them  into  cash,  and  divide  them 
among  the  creditors  as  quickly  as  possible.  The  trustee  may  find  it 
necessary  to  ask  for  leave  to  carry  on  the  business  for  a  short  time,  in 
order  that  the  fruits  of  valuable  contracts  may  become  available  as 
assets,  or  that  grants  may  be  earned  or  franchises  preserved.  Yet  it  is 
expressly  made  his  duty  to  "close  up  the  estate  as  expeditiously  as  is 
compatible  with  the  best  interests  of  the  parties  in  interest."  And  aside 
from  this  specific  injunction,  the  purpose  and  policy  of  the  act  should 
be  considered  as  putting  a  limitation  upon  the  discretion  of  the  trustee 

Fed.  61ft,  87  C.  C.  A.  521,  20  Am.  Bankr.  *»  See,  lor  example,  United  States  v. 

Rep.  349.    As  to  the  Investment  of  funds  Union  Surety  &  Guaranty  Co..  118  Fed. 

by  receivers  and  guardians  (whose  post-  482,  ft  Am.  Bankr.  Rep.  114;  In  re  Plum- 

Hon  is  analogous  to  that  ot  a  trustee  in  mer,  2  Nat.  Bankr.  News,  292.    . 
bankruptcy),    see   Attorney    General    v.  *»  Bray  v.  Johnson,  106  Fed.  57,  91  C 

North  American  IJfe  Ins.  Co.,  89  N.  T.  C.  A.  043,  21  Am.  Bankr.  Rep.  383.    If 

94;    Coffin  v.  Bramlitt,  42  Miss.  Ift4,  97  a    trustee   in   bankruptcy   continues   the 

Am.  Dec.  449.  bankrupt's  business  without  being  there- 

"  Bankruptcy  Act  1898,  f  2,  clause  5.  to  authorized  by  tb«  court  of  bankruptcy, 

Ah  to  authorizing  a  receiver  In  bankrupt-  he  will  be  i^ersonally  liable.    McAuley  v. 

cy  to  carry  on  the  business,  see  supra,  |  Jackson,  105  App.  Div.  840,  151  N.  I. 

212.  Supp.  120. 
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in  these  particulars  and  upon  the  authority  of  the  court  in  granting  him 
permission.  Hence  authority  to  continue  the  business  of  the  bankrupt 
should  not  be  granted  unless  the  gain  to  the  estate  from  such  a  course 
is  very  clear  and  very  certain.  Such  cases  do  sometimes  occur.  Thus, 
where  the  assets  of  the  bankrupt  coming  into  the  hands  of  the  trustee 
include  commodities  in  process  of  construction  or  preparation,  such  as 
unfinished  machinery  in  the  bankrupt's  work-shops,  not  so  far'  com- 
pleted as  to  be  salable,  but  it  is  shown  that  they  could  be  finished  and 
made  ready  for  the  market  in  a  short  time,  and  at  a  comparatively  small 
cost,  and  would  then  command  such  a  price  as  would  result  in  substan- 
tial benefit  to  the  estate,  the  court  may  authorize  the  trustee  to  finish 
such  goods  for  sale  and  to  defray  the  necessary  cost  thereof  out  of  the 
funds  of  the  estate.40  Such  a  course  is  also  proper  where  the  business 
must  be  continued  in  operation  hecause  it  can  only  be  sold  to  good  ad- 
vantage as  a  going  concern,  as,  for  instance,  in  the  case  of  a  hotel.*1 

The  trustee  should  be  required  to  pay  all  bills  properly  and  legiti- 
mately contracted  by  him  in  the  conduct  of  the  bankrupt's  business,** 
including  the  wages  of  skilled  employes  whom  it  is  necessary  to  retain 
as  being  the  only  persons  acquainted  with  the  business."  But  it  seems 
that  he  is  not  liable  to  an  action  for  damages  for  the  negligence  of  an 
employe  resulting  in  injury  to  a  stranger,  where  it  is  not  shown  that  he 
held  himself  out  as  conducting  the  business  in  any  other  capacity  than 
as  an  officer  of  the  court,  and  where  no  personal  negligence  is  imputable 
to  him.** 

§  303.  Collection  of  Assets. — It  is  made  the  duty  of  trustees  in 
bankruptcy  to  "collect  and  reduce  to  money  the  property  of  the  estates 
for  which  they  are  trustees."**    And  first  it  is  incumbent  on  the  trustee 


«  Foster  v.  Ames,  1  Low.  313,  2  N.  B. 
B.  455,  Fed.  Can.  No.  4,905.  Where  a 
bankrupt  orchard  company,  having  con- 
tracted to  plant,  cultivate,  and  Irrigate 
orchards  pending  payment  of  the  price, 
had  assigned  all  but  one  of  such  con- 
tracts before  adjudication,  the  trustee 
was  held  not  entitled  to  continue  cul- 
tivation against  the  objection  of  a  cred- 
itor. In  re  Wenatcb.ee  Heights  Orchard 
Co.  (D.  C.)  212  Fed.  787,  32  Am.  Bankr. 
Rep.  369. 

"  In  re  Bayley.  177  Fed.  522,  22  Am. 
Bankr.  Rep.  240.  The  receivers  in  bank- 
ruptcy of  the  famous  New  York  res- 
taurant "Delmonleo's",  after  operating 
the  business  for  three  months  at  a  sub- 
stantial and  increasing  profit,  were 
granted  leave  to  continue  the  same  un- 


til It  could  be  sold  or  until  a  trustee  was 
appointed.  In  re  Delmonlco's  (D.  C.) 
256  Fed.  414,  43  Am.  Bankr.  Hep.  519. 

«  In  re  Pattee,  143  Fed.  994,  16  Am. 
Bankr.  Rep.  450. 

*'  3.  I.  Case  Plow  Works  v.  Edwards, 
176  III.  34,  51  N.  E.  618. 

**  Cardot  v.  Barney.  63  N.  X.  281,  20 
Am.  Rep.  533. 

"  Bankruptcy  Act  1898,  $  47a.  See 
Barrett  v.  Kaigler,  200  Ala.  404,  76 
South.  320.  The  mere  designation  of  a 
person  as  "special  master"  in  the  order 
of  appointment  in  bankruptcy  proceed- 
ings does  not  deprive  him  of  the  express 
authority  conferred  by  such  order  to 
sue. for  and  collect  the  assets  of  the  es- 
tate. Royal  Ins.  Co.  v.  Miller.  199  TJ.  S. 
353,  26  Sup.  Ct.  40,  50  I*  Ed.  226.     In 
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to  exercise  diligence  in  discovering  the  available  assets  of  the  bankrupt. 
Ordinarily  he  will  rely  in  the  first  instance  on  the  bankrupt's  schedule 
of  property  and  on  information  given  to  him  by  the  creditors.  And 
probably  he  is  not  required  to  make  a  search  for  possible  interests  of 
the  bankrupt  in  property  which  the  latter  either  does  not  know  of  or 
does  not  mention  and  which  is  not  suspected  by  any  creditor.4*  But  on 
the  other  hand,  a  trustee  would  certainly  not  be  justified  in  relying  on 
the  schedule  alone.  He  must  act  upon  any  information,  hint,  or  sugges- 
tion coming  to  him  from  a  reliable  source.  And  he  can  generally  ob- 
tain the  information  necessary  to  follow  up  any  such  clue,  by  asking  for 
an  order  to  have  any  designated  person  appear  and  submit  to  exam- 
ination.*1 If,  in  fact,  he  could  learn  of  the  existence  of  available  assets 
by  proper  inquiry,  and  fails  to  do  so,  he  is  chargeable  with  negligence,** 
and  he  may  be  charged  in  his  account  with  the  value  of  assets  which 
never  came  into  his  possession  if  he  failed  in  his  duty  to  recover 
them." 

When  informed  of  the  existence  and  whereabouts  of  assets,  the 
trustee  is  armed  with  ample  remedies  to  secure  them.  In  the  first 
place,  if  he  can  do  so  without  a  breach  of  the  peace,  he  may  take 
physical  possession  of  any  property  of  the  bankrupt,  wherever  it  may 
be  found,  and  if  money  has  been  converted  into  goods,  they  may  be 
taken  in  the  same  manner,  provided  they  can  be  certainly  identified.** 
He  may  also  maintain  replevin  for  goods  of  the  bankrupt  to  which  he 
is  entitled  as  trustee,81  or  ejectment  for  the  recovery  of  real  property.** 
And  when  fortified  by  an  order  or  decree  of  the  court  for  the  delivery 
of  possession,  he  may  have  the  help  of  a  writ  of  attachment,  or  of  se- 
questration, or  of  assistance,  according  as  one  or  the  other  may  be  the 

the  bankruptcy  of  a  corporation,  amounts  Johnson  v.  Can  field -Swigart  Co.,  211  111. 

remaining  due  and  unpaid  on  subserlp-  App.  423.    And  see  supra,  !  148. 

tlous  to  its  stock  are  "assets"  of  its  es-  *•  See  In  re  Mott,  Fed.  Gaa.  No.  9,- 

tate  in  bankruptcy,  and  if  It  is  necessary  878a. 

to  realize  on  them,  in  order  to  raise  suf-  **  Bankruptcy  Act  1808,  3  21a. 

fleent  money  to  pay  the  debts  of  the  es-  *«  Avery  v.  Cteary,  132  TJ.  S.  604.  10 

tate,  the  court  of  bankruptcy  has  power  Sup.  Ct.  220,  33  L.  Ed.  469;    Sparhawk 

and  jurisdiction,  on  a  proper  application  v.  Terkes,  142  U.  S.  1, 12  Sup.  Ct.  104,  35 

fay  the  trustee,  to  levy  an  assessment  on  L.  Ed.  815;   In  re  Kuhn  Bros.,  234  Fed. 

the  delinquent  subscribers,  and  to  en-  277,  148  C.  C.  A.  179. 

force    its  payment.     En  right   v.    Heck-  « In   re  Reinboth,   157  Fed.  672.   IB 

seller,  240  Fed.  863,  153  C.  C.  A.  540 ;  In  Am.  Bankr.  Bep.  16. 

re  M.  Stipp  Const.  Co..  221  Fed.  372,  137  nn  Brush  v.  Blanchard,  IB  111.  31. 

C.  C.  A.  ISO,  34  Am.  Bankr.  Rep.  333 :  «  Cordon  v.  Farrlugtou,  46  Mich.  420, 

In  re  Louis  J.  Bergdoll  Motor  Co.  <D.  9  N,  W.  456;    Coats  v.  Farrlngton.  48 

C.)  260  Fed.  234.  43  Am.  Bankr.  Rep.  Mich.  422,  0  N.  W.  45«. 

503;  In  re  Cnntster  Co.,  252  Fed.  70,  164  «  Kirkpn  trick  v.  Clark,  132  IK.  842, 

C.  C.  A.  182,  42  Am.  Bankr.  Bep.  278;  24  K.  R.  71,  8  L.  R.  A.  011,  22  Am.  St. 
Bep.  531. 
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appropriate  remedy.5*  If  part  of  the  assets  of  the  bankrupt  consists 
of  a  provable  claim  against  the  estate  of  another  bankrupt,  it  is  the 
duty  of  the  trustee  to  prove  the  claim  in  such  other  bankruptcy  and  se- 
cure its  allowance  and  collect  the  dividends  which  may  be  payable  on 
it.5*  It  may  even  be  the  duty  of  the  trustee  to  institute  proceedings 
in  bankruptcy  against  his  bankrupt's  insolvent  debtor,  as  the  only 
available  means  of  collecting  any  portion  of  the  debt.  He  could  not  be 
allowed  to  secure  a  preference  for  the  estate  which  he  is  administering, 
and  his  only  available  remedy  may  be  the  filing  of  a  petition  in  bank- 
ruptcy.68 -Without  resorting  to  legal  proceedings,  he  may,  in  proper 
cases,  advance  the  interests  of  the  estate  by  a  bargain  or  compromise 
with  an  adverse  claimant  or  other  party,**  provided  that  it  is  not  con- 
trary to  law  or  to  morality  or  public  policy.*7  The  power  of  the  court 
of  bankruptcy  is  also  behind  the  trustee,  and  he  may  summarily  apply 
for  an  order  requiring  the  bankrupt  to  surrender  to  him  any  property 
which  the  latter  has  in  his  possession  or  urider  his  control,88  or  even 
property  in  the  hands  of  third  persons  which  is  claimed  by  him  as  assets 
of  the  estate.88  But  if  he  is  satisfied  that  property  which  comes  into 
his  hands  did  not  belong  to  the  bankrupt,  he  should  at  once  return  it 
to  the  true  owner.80  In  suitable  cases,  also,  the  possessor  of  property 
which  belongs  to  the  estate  in  bankruptcy  may  be  enjoined  from  dis- 
posing of  it  or  transferring  it,81  or  ordered  to  withdraw  an  unlawful 
claim  to  it88  But  if  it  is  in  the  hands  of  a  receiver  appointed  by  a  state 
court,  his  proper  course  is  to  apply  to  the  court  which  appointed  the 
receiver  for  an  order  for  its  surrender.88  He  may  also  sue  to  set  aside 
fraudulent  conveyances  or  transfers  and  recover  the  property  affected,8* 

"  Kiiuity  Rules  Nos.  7  and  9.  950,  9  Am.  Bankr.  Rep.  070;    In  re  Mills, 

m  Bankruptcy  Act  1S98,  f  57m.  179  Fed.  409,  25  Am.  Bankr.  Rep.  278; 

"In  re  Jones,  7  N.  B.  B.  509,  Fed.  In    re  Famous   Clothing  Co..   179  Fed. 

Cas.  No.  7,450.  1015,  24  Am.  Bankr.  Rep.  780;    In  re 

so  In  re  E.  M.  Newton  &  Co.,  153  Fed.  Meier,  182  Fed.  799,  25  Am.  Bankr.  Rep. 

841,  83  C.  C.  A.  23,  18  Am.  Bankr.  Rep.  272;    In  re  Friedman,  161  Fed.  280,  20 

567.  Am.  Bankr.  Rep.'  37;    Floyd  v.  Lay  ton, 

"  In  re  Rosenblatt,  153  Fed.  335,  18  172  N.  C.  64,  89  S.  E.  998;    Bynum  v. 

Am.  Bankr.  Bep.  683.  Scott  (D.  C.)  217  Fed.  122,  33  Am.  Bankr. 

'  »•  In  re  Wright,  177  Fed.  578,  24  Am.  Rep.  436.    And  see  supra,  g  67. 

Bankr.  Bop.  437;    In  re  E.  I.  Fidler  &  *•>  In  re  Nonkes,  1N.B.R  592,  Fed. 

Son,  163  Fed.  973,  21  Am.  Bankr.  Bep.  Caa.  No.  10,281. 

101.    And  see  supra,  S  227.  "In  re  Jackson,  94  Fed.  797,  2  Am. 

»»  Mueller  v.  Nugent,  184  U.  8.  1,  22  Bankr.  Bep.  501.    And  see  supra,  >  205. 

Sup.    Ct.    269,   46   L.    lid.   405,    7   Am  «a  In  re  Home  Discount  Co.,  147  Fed 

Bankr.  Bep.  224;    In  re  GUI  (C.  C.  A.)  538,  17  Am.  Bankr.  Bep.  168. 

190  Fed.  726.  26  Am.  Bankr.  Rep.  885;  «"  Sellcmao  v.  Ferst.  57  Ga.  581.    And 

In   re  Peacock,    178  Fed.  851,   24  Am.  see  supra,  g  27. 

Bankr.  Rep.  159;    In  re  Holbrook  Slioe  »*  Falls  City  Tinware  Co.'s  Trustee  v. 

*  Leather   Co.,   165  Fed.  973,  21  Am.  Levtne,  104  S.  W.  716,  31  Ky.  Law  Rep. 

Bankr.  Rep.  511;   In  re  Davis.  HB  Fed.  1103.    And  see  infra,  eh.  23. 
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and  may  proceed  against  a  creditor  to  recover  money  received  by  him 
from  the  bankrupt  after  the  institution  of  the  proceedings.*8 

§  304.  Arbitration  and  Compromise. — A  trustee  is  authorized,  "pur- 
suant to  the  direction  of  the  court,  to  submit  to  arbitration  any  contro- 
versy arising  in  the  settlement  of  the  estate."  "  And  he  may  also,  "with 
the  approval  of  the  court,  compromise  any  controversy  arising  in  the 
administration  of  the  estate  upon  such  terms  as  he  may  deem  for  the 
best  interests  of  the  estate."87  But  when  a  trustee  applies  for  authority 
either  to  arbitrate  or  to  compromise  a  controversy,  "the  application  shall 
clearly  and  distinctly  set  forth  the  subject-matter  of  the  controversy 
and  the  reasons  why  the  trustee  thinks  it  proper  and  most  for  the  in- 
terest of  the  estate  that  the  controversy  should  be.  settled  by  arbitra- 
tion or  otherwise."88  Generally  speaking,  no  such  action  should  be 
taken  by  the  trustee  without  first  obtaining  leave  of  the  court.  But  if 
the  circumstances  are  such  that  the  sanction  of  the  court  would  have 
been  given  if  applied  for,  the  compromise  may  be  sustained  if  after- 
wards questioned.88  It  is  also  provided  that  creditors  shall  have  notice 
of  "the  proposed  compromise  of  any  controversy."  ,0  But  the  initiative 
in  this  matter  is  given  only  to  the  trustee,  who  acts  as  the  representative 
of  the  creditors.  If  a  compromise  is  offered,  he  may  indeed  submit  it 
to  the  judgment  of  the  creditors  assembled  in  a  meeting,  but  their  vote 
in  favor  of  accepting  it  is  neither  a  sufficient  warrant  to  the  trustee  nor 
conclusive  on  the  court.     It  may  still  be  disapproved  by  the  judge  or 


•  "Bankruptcy  Act  1898,  |  26.  Under 
the  act  of  1867,  a  disputed  claim  might 
be  submitted  to  the  decision  of  the  regis- 
ter by  stipulation,  but  his  Judgment 
was  not  final,  but  was  subject  to  review 
by  the  court.  In  re  Ford,  18  N.  B.  H. 
426,  Fed.  Gas.  No.  4,932. 

•'  Bankruptcy  Act  1808,  j  27. 

*«  General  Order  No.  33.  See  In  re 
Hoole,  3  Fed.  496.  An  order  of  the  bank- 
ruptcy court  made  upon  the  ex  parte 
application  of  the  trustee,  approving  the 
terms  of  an  agreement  of  compromise, 
and  authorizing  the  trustee  to  consum- 
mate the  same,  has  no  binding  effect 
upon  the  other  party  to  the  proposed 
compromise.  Duff  v.  Hopkins,  33  Fed. 
590.  But  compare  Lake  v.  Dredge  {Iowa) 
138  N.  W.  869. 

«»  Bacot  v.  Hejward,  3  S.  C.  441.  And 
see  Simmons  v.   Richard  h,   28  Tex.  Civ. 


App.  112,  66  S.  W.  687.  A  trustee  in 
bankruptcy  has  no  power  to  give  his  con- 
sent to  a  decree  of  a  state  court.  In  a 
suit  to  which  be  is  made  defendant, 
brought  for  the  purpose  of  determining 
the  right  and  title  to  property  scheduled 
by  the  bankrupt  as  part  of  his  assets. 
In  re  Anderson,  23  Fed.  482. 

to  Bankruptcy  Act  1898,  |  58a.  When 
the  court  has  been  misled  Into  making 
an  order  authorizing  the  compromise  of 
a  controversy  by  misrepresentations  as 
to  the  true  state  of  the  facts  in  question, 
an  application  to  have  such  order  va- 
cated may  be  made  by  any  creditor  of 
the  estate.  In  re  Hoole,  S  Fed.  496. 
Where  a  creditor  had  actual  notice  of  a 
proposed  compromise,  which  was  fair 
and  made  in  good  faith,  be  cannot  at- 
tack it  five  years  later  for  the  waut  of 
a  formal  notice.  Petition  of  Baxter  (C. 
C.  A.)  269  Fed.  344,  46  Am.  Bankr.  Rep. 
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referee."  And  no  binding  bargain  can  be  made  by  the  creditors  or 
part  of  them  directly  with  the  bankrupt  He  no  longer  has  control  of 
his  property  or  debts,  and  any  such  agreement  must  have  the  concur- 
rence of  the  trustee  and  the  approval  of  the  court." 

Leave  to  compromise  a  controversy  is  not  granted  as  of  course.  It 
will  be  refused  where  the  claim  of  the  trustee  can  apparently  be  collect- 
ed in  full  if  proper  measures  are  taken,  or  where  it  is  secured.'*  And 
the  expense  and  delay  of  a  litigation  will  not  justify  a  compromise  in. a 
case  where  public  interests  and  the  due  administration  of  the  bankrupt- 
cy law  require  the  settlement  of  the  questions  of  law  involved  by  the 
judgment  of  the  court,*4  nor  where  the  proposed  settlement  would  re- 
sult in  creating  an  illegal  preference,  contrary  to  the  spirit  and  purpose 
of  the  statute-78  Nor  can  the  provision  of  the  law  relating  to  compro- 
mises be  stretched  so  as  to  include  a  scheme  for  the  reorganization  of  a 
bankrupt  corporation,  under  which  dissenting  creditors  would  be  com- 
pelled to  accept  stock  in  a  new  corporation  in  exchange  for  their  claims 
and  submit  to  the  creation  of  a  prior  mortgage  lien  to  provide  a  work- 
ing capital.7*  And  it  should  be  remarked  that,  although  the  law  does 
not  require  the  consent  of  the  creditors  to  a  proposed  compromise,  or 
any  proportion  of  them,  yet  the  court  will  carefully  consider  the 
rights  and  interests  of  any  who  may  dissent.  Thus,  stockholders  of 
a  bankrupt  corporation,  at  whose  instance  a  suit  has  been  brought  by 
the  trustee  against  officers  and  directors  to  recover  damages  for  the 
alleged  wrecking  of  the  corporation,  are  entitled  to  have  an  offer  of 
compromise  rejected  by  the  bankruptcy  court,  on  giving  security  to  pro- 
tect the  estate  against  any  loss  consequent  upon  the  failure  to  realize 
the  amount  offered.77  Undoubtedly,  however,  there  are  cases  where  the 
interests  of  all  concerned  will  be  promoted  by  a  judicious  settlement  out 
of  court,  as  where  a  claim  against  a  third  person  for  money  and  prop- 
erty alleged  to  belong  to  the  bankrupt  is  contested,  and  the  evidence  is 


ti  In  re  Heyman,  108  Fed.  207,  6  Am.  "  in  re  Rowe,  18  N.  B.  R.  429,  Fed. 

Bankr.  Rep.  808.      Tie  trustee's  authority  Cas.  No.  12,092. 

to  compromise  a  controversy  is  uot  limit-  „  In  M  Geiselhart,  181  Fed.  622,  26 

ed  to  cases  in  which  all  the  creditors  of  jy,,   Eanfcr_  Rep  3ig_ 
the   bankrupt    have    the   same    Interest. 

Petition  of  Stuart  <C.  C.  A.)  272  Fed.  " Itt  »   Northampton    Portland   Ce- 

Kj8  meat  Co,,  185  Fed.  642,  26  Am.  Bankr. 

"  In  re  Ford,  18  N.  B.  R.  426,  Fed-  B*'  B65-    And  Bee  In  re  Woodend,  133 

Cas.    No.     4,032;      In     re    Anderson,    2  Fed.  693,  12  Am.  Bankr.  Rep.  768.     tore 

Hughes,  378,  9  N.  B.   R.  360,   Fed.  Cas.  Prudential  Outfitting  Co.  (D.  C.)  250  Fed. 

No-  351  504,  41  Am.  Bankr.  Rep.  621. 

"In  re  Furbish,  2   Hast.  120,  Fed.  "in  re  j0hn  H.  Woodbury  Dermato- 

Cas.  No.  5,159.     In  re  Stler-March  Con-  logical  Institute  (C.  C.  A.)  191  Fed.  819, 

trading  Co.  (D.  C.)  245  Fed.  223,  38  Am.  27  Am.  Bankr.  Rep.  497. 
Bankr.  Rep.  74. 
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conflicting,  and  it  is  apparent  that  if  the  trustee  could  recover  at  all, 
it  would  only  be  at  the  end  of  a  long  and  costly  suit."  So  also,  by  the 
terms  of  the  statute,  where  the  trustee  and  a  secured  creditor  cannot 
agree  upon  the  value  of  the  security,  for  the  purpose  of  crediting  such 
value  upon  the  claim,  they  may  be  directed  by  the  court  either  to  com- 
promise the  matter  or  to  submit  it  to  arbitration." 

In  case  of  submission  of  any  controversy  to  arbitration,  the  statute 
directs  that  "three  arbitrators  shall  be  chosen  by  mutual  consent,  or 
one  by  the  trustee,  one  by  the  other  party  to  the  controversy,  and  the 
third  by  the  two  so  chosen,  or  if  they  fail  to  agree  in  five  days  after 
their  appointment,  the  court  shall  appoint  the  third  arbitrator."  *  This 
method  of  selection  must  be  .followed.  It  is  an  irregularity  if  one  of 
the  arbitrators  is  selected  by  the  trustee,  one  by  the  other  party,  and 
the  third  agreed  upon  by  the  two  contending  parties.81  As  to  the  award, 
the  direction  of  the  statute  is  that  "the  written  finding  of  the  arbitrators, 
or  a  majority  of  them,  as  to  the  issues  presented,  may  be  filed  in  court 
and  shall  have  like  force  and  effect  as  the  verdict  of  a  jury."'*  But  their 
finding,  when  so  filed,  has  no  greater  effect,  and  is  subject  to  be  set 
aside  or  adjudged  upon  by  the  court  in  like  manner  as  a  verdict  would 
be.8* 

§  305.  Redemption  of  Property. — When  it  is  thought  to  be  for  the 
advantage  of  the  estate  in  bankruptcy  that  the  trustee  should  redeem 
property  from  a  mortgage,  pledge,  or  other  lien,  the  course  prescribed 
is  that  a  petition  for  authority  to  take  that  step  should  be  filed  in  the 
court  of  bankruptcy  by  either  the  trustee  or  the  bankrupt  or  by  any 
creditor  who  has  proved  his  debt,  and  the  court  will  decide  the  ques- 
tion upon  a  hearing,  of  which  interested  parties  are  to  be  notified  and 
at  which  they  shall  have  an  opportunity  to  show  cause  against  the  pro- 
posed redemption.84  Subject  to  these  provisions  a  trustee  in  bankruptcy 
may  redeem  land  from  a  conveyance  which,  though  absolute  in  form, 
was  intended  as  a  mortgage  and  was  accompanied  by  a  parol  defeas- 
ance,8* or  from  a  foreclosure  sale  under  a  decree  rendered  after  the  ad- 
judication, if,  by  the  law  of  the  state,  such  a  right  of  redemption  re- 
mains in  the  bankrupt  mortgagor.8*    And  he  may  redeem  property  of 

ti  In  re  Kruulch,  174  Pod.  90S,  23  Am.  »4  Genera]  Order  No.  28.     See  In  re 

Bnnkr.  Rep.  550.    See  Matter  of  (.'roton  East  Stroudsburg  Supply  &  Const  Co. 

Ins.  Co..  3  Barh.  Ch.  (N.  T.)  642.  (D.  C.)  248  Fed.  366,  41  Am.  Bnnkr.  Hep. 

t»  Bankruptcy  Act  1S9S.  g  57h.  57. 

»o  Bankruptcy  Act  189S,  %  261>.  »'  Foraast  v.  Hyman,  138  I1L  423,  28 

"In  re  McT.nm,  97  Fed.  022,  3  Am.  N.  E.  800. 

Bnnkr.  Rep.  245.  ™  In  re  Novak,  ill  Fed.  161,  7  Am. 

"  Bankruptcy  Act  1S9S,  §  26c.  Bankr.  Rep.  27.    See  Wlttmeler  v.  Cran- 

"In  re  Mcl-am,  97  Fed.  9:!2,  3  Am. 
Bnnkr.  Rep.  245. 
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the  bankrupt  which  has  been  sold  on  execution  to  the  judgment  cred- 
itor, without  paying  the  unsatisfied  balance  of  the  judgment  or  taking 
the  property  subject  to  the  lien  of  the  judgment.8'  As  to  redeeming 
from  a  tax  sale,  the  law  is  not  clear.  So  far  as  concerns  the  bankruptcy 
law,  a  step  so  necessary  for  the  preservation  of  assets  which  may  be 
valuable  would  surely  be  authorized  by  the  court,  and  warrant  might 
easily  be  found  for  the  necessary  expenditure.  But  the  right  of  a  trustee 
in  bankruptcy  must  depend  upon  the  wording  of  the  state  statute,  and 
if  the  right  of  redemption  is  given  only  to  the  "owner"  of  the  property, 
it  might  be  doubtful  whether  he  would  come  within  this  description. 
Generally,  however,  the  tax  laws  of  the  states  are  so  construed  as  to  give 
a  right  of  redemption  to  almost  any  one  who  can  show  a  substantial 
interest  in  the  property.88 

§  306.  Performance  of  Bankrupt's  Contracts  and  Obligations. — It 
has  been  stated  that  a  trustee  in  bankruptcy  is  bound  to  carry  out  the 
bankrupt's  valid  contracts  made  in  good  faith  and  not  in  fraud  of  his 
creditors,88  and  that  the  trustee  is  estopped  by  the  acts  of  the  bankrupt, 
and  bound  by  his  conduct  and  agreements  to  the  same  extent  that  the 
bankrupt  would- be  bound  before  the  adjudication.80  Probably  these 
statements  are  too  broad,  especially  in  view  of  the  provision  of  the  stat- 
ute giving  the  trustee  the  rights  of  a  lien  creditor.  But  certainly  he 
may,  if  he  so  elects,  assume  the  bankrupt's  contracts  and  fulfil  them, 
provided  that  any  benefit  to  the  estate  will  result  from  his  doing  so. 
While  a  trustee  in  bankruptcy  is  not  bound  to  accept  property  or  take 
over. contracts  which  are  onerous  and  unprofitable,  he  is  required  to  elect 
whether  to  assume  an  existing  executory  contract  and  to  continue  its 
performance  and  ultimately  dispose  of  it  for  the  benefit  of  the  estate,  or 
to  renounce  it,  and  leave  the  injured  party  to  such  legal  remedies  for  the 
breach  as  the  case  affords.  If  he  elects  to  assume  a  contract,  and  com- 
pletes it,  he  is  entitled  to  whatever  the  bankrupt  would  have  received, 
but  on  the  other  hand  he  takes  the  contract  cum  onere,  as  the  bankrupt 

ford,  109  Ala.  1,  73  South.  981 ;  Brown  v.  28  Cal.  App.  285,  152  Pac.  313.    Compare 

Crawford  (D.  C.)  252  Fed.  248,  42  Am.  Park,  Grant  &  Morris  v.  Shannon  &  Mott 

Bankr.  Itep.  263.  Co..  140  Minn.  60,  167  N.  W.  285.    The 

"Lloyd  v.  Hon  Sue,  6  Sawy.  74,  17  bolder  of  an  option  from  the  bankrupt 

N.  B.  K.  170,  Fed.  Cas.  No.  8,432.  for  the  purchase  of  land   was   held  en- 

m  See  Black,   Tax   Titles    (2d  ed.)   I  titled    to   specific    performance   by    the 

365.     And  see  In  re  William  F.  Fisher  bankruptcy   conrt,  on  an  offer  to  pay 

&  Co.,  148  Fed.  907,  17  Am.  Bankr.  Bep.  sufficient  to  satisfy  all  claims  against 

404;    In  re  Clark  Realty  Co.,  234  Fed.  the  estate  and  costs.     Dunlop  v.  Baker, 

576,  148  C.  C.  A.  342,  37  Am.  Bankr.  239  Fed.  193.  152  C.  C.  A.  181,  38  Am. 

Bep.  129.  Bankr.  Bep.  369. 

••  In  re  Stewart  (D.  C.)  103  Fed.  791,  ••  Watson  v.  Proximity  Mfg.  Co,  147 

27  Am.  Bankr.  Rep.  529.    And  see  Man-  N.  C.  478,  61  S.  E.  278. 
kins    v.    Forward    Movement    Syndicate, 
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held  it,  subject  to  all  of  its  provisions  and  conditions.*1  This  course  is 
often  proper  with  regard  to  property  held  by  the  bankrupt  under  a  con- 
tract of  conditional  sale,  where  the  assets  of  the  estate  will  be  increased 
by  the  completion  of  the  conditions  by  the  trustee  and  the  consequent 
vesting  of  full  title  to  the  article  in  question."  So  where  the  bankrupt 
was  a  building  contractor,  and  had  an  unfinished  contract  on  hand  at 
the  time  of  his  adjudication,  the  trustee  may  be  directed  by  the  court  to 
complete  the  contract  and  collect  the  balance  due  under  it.88  But  where 
the  bankrupt  corporation  held  property  under  a  lease,  which  required 
it  to  erect  an  expensive  building  on  the  leased  land,  and  had  failed  to 
perform  the  condition,  and  had  received  notice  of  a  forfeiture  of  the 
lease  for  breach  of  such  condition,  all  before  its  adjudication  in  bank- 
ruptcy, the  court  of  bankruptcy,  on  petition  of  the  lessor,  decreed  the 
enforcement  of  the  forfeiture  and  directed  the  trustee.to  surrender  pos- 
session, this  being  the  only  effective  means  of  protecting  the  rights  of  the 
lessor.**  What  has  been  said  above  of  the  assumption  of  contracts  by 
the  trustee  naturally  does  not  apply  to  such  executory  contracts  as  re- 
late to  purely  personal  services  or  involve  the  element  of  personal  trust 
or  confidence.*8 


•i  Dushane  v.  Bea.ll,  161  U.  8.  613,  19 
Sup.  Ct.  637,  40  L.  Ed.  791;  United 
States  Trust  Co.  v.  Wabash  Hy.,  150  0. 
S.  289,  14  Sop.  Ct.  86,  37  L.  Ed.  1085; 
Sparhawk  v.  Yerbes,  142  D.  8.  1,  12 
Sap.  Ct.  104,  35  L.  Ed.  915;  American 
File  Co.  v.  Garrett,  110  D.  8.  288,  4  Sup. 
Ct.  90,  28  L.  Ed.  14ft;  In  re  Chambers, 
('aider  &  Co.,  98  Fed.  865,  3  Am.  Rankr. 
Hep.  537 ;  Atchison,  T.  &  8.  F.  Ry.  Co. 
v.  Hurley,  153  Fed.  603,  82  C.  a  A.  453, 
IS  Am,  Rnnkr.  Rep.  306;  Watson  v. 
Merrill,  136  Fed.  359,  69  C.  C.  A.  185.  14 
Am.  Rankr.  Rep.  453;  In  re  Nicholas, 
122  Fed.  299,  10  Am,  Baukr.  Rep.  291 ; 
Wilklns  v.  Tourtellott,  28  Kan.  825; 
First  Trust  &  Savings  Bank  v.  Bitter 
Root  Valley  Irr.  Co.  (D.  C.)  251  Fed. 
320;  In  re  Berry  (D.  C.)  247  Fed.  700,  41 
Am.  Rankr.  Rep.  857;  Barr  v.  Youuge- 
vllle  Sugar  Factory,  141  La.  869,  75 
Sooth.  805,  L.  R.  A.  1917F,  654.  Wheth- 
er or  not  a  bankruptcy  court  will  au- 
thorize Its  trustee  to  complete  an  un- 
performed contract,  or  will  permit  a 
surety  of  the  bankrupt  to  make  use  of 
the  property  of  the  estate  in  so  doing, 
is  a  matter  within  the  discretion  of  the 
court,  the  surety  not  being  entitled  as 
a  matter  of  right.     In  re  Schilling  (D. 


C.)  251  Fed.  066,  41  Am.  Basfcr.  Rep. 
705.  The  trustee  must  exercise  his  op- 
tion to  accept  or  reject  an  uncompleted 
contract  within  a  reasonable  time. 
Brown  v.  Rushton,  223  Mass.  80.  Ill  N. 
E.  884.  But  where  a  corporation  pur- 
chased goods  for  future  delivery;  and 
later  went  Into  voluntary  bankruptcy, 
the  fact  that  the  trustee  waited  until 
be  could  ascertain  whether  there  was 
a  profit  In  the  contract  before  accepting 
It  would  not  make  his  action  dilatory. 
Planters'  OH  Co.  v.  Greshatn  (Tex.  Civ. 
App.)  202  8.  W.  146. 

"  See  In  re  Grainger,  160  Fed.  69,  87 
C.  C.  A.  225,  20  Am.  Rankr.  Rep.  166; 
Hurley  v.  AUman  Gas  Engine  &  Machine 
Co.,  144  App.  Div.  300,  129  N.  Y.  Supp. 
14;  Tterney  v.  Butler,  144  Iowa,  553, 
123  N.  W.  213. 

»» Davis  v.  Fidelity  &  Deposit  Co,  76 
App.  Dlv.  518,  78  N.  Y.  Supp.  336 ;  Ford 
v.  State  Board  of  Education,  166  Mich. 
658,  132  N.  W.  467. 

»*  Limlebe  v.  Associates  Realty  Co., 
146  Fed.  630,  77  0.  C.  A.  66,  17  Am. 
Bankr.  Rep.  215. 

**  In  re  Schiermann,  2  Nat.  Bankr. 
News,  118. 
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§  307.  Leased  Property  and  Leasehold  Interests  of  Bankrupt. — A 
leasehold  interest  in  property,  if  salable  and  possessing  a  market  value, 
is  assets  of  the  bankrupt's  estate  which  passes  to  the  trustee.**  But  the 
trustee  is  not  bound  to  accept  anything  which  may  be  more  burden- 
some than  beneficial  to  the  estate  in  his  charge,  and  therefore  is  not  re- 
quired to  assume  a  lease  made  to  the  bankrupt  unless  he  thinks  it  will 
be  for  the  benefit  of  the  creditors.  He  has  his  option  either  to  accept  it 
or  to  abandon  it,*7  and  he  cannot  be  charged  with  the  obligations  of  the 
lease  without  some  affirmative  act  of  acceptance  on  his  part."*  The 
trustee  must  be  accorded  a  reasonable  length  of  time  after  his  appoint- 
ment in  which  to  decide  whether  he  will  take  over  the  lease  or  not.** 
But  in  a  case  where  the  bankrupt's  landlord  repeatedly  inquired  of  the 
trustee  as  to  when  he  would  surrender  the  possession,  and  was  ready  to 
accept  a  surrender,  having  negotiated  with  a  new  tenant,  but  the  trustee 
gave  him  no  information,  but  continued  to  occupy  the  premises,  it  was 
held  that  the  trustee  was  liable  for  the  rents  whether  or  not  he  had  any 
funds  in  his  hands  to  reimburse  himself.10*  If  the  trustee  elects  to  as- 
sume the  lease,  he  may  continue  to  occupy  the  premises  to  the  end  of 
the  stipulated  term,1*1  or  sell  the  lease  if  he  can  do  so  to  advantage.  But 
he  is  of  course  liable  for  the  stipulated  rent,1"  including  a  share  of  the 
crops  raised  on  the  land  if  that  is  among  the  conditions  of  the  lease. 1M 
But  the  mere  fact  of  the  bankruptcy  of  a  lessee  does  not  sever  the  rela- 
tion of  landlord  and  tenant,  and  the  tenant's  obligation  to  pay  rent  un- 
der his  lease  is  not  discharged  as  to  the  future  if  his  trustee  abandons 
or  does  not  assume  the  lease.1*4    If  the  rent  was  in  arrear  at  the  time 

*«  In  re  Tblessen,  2  Nat.  Bankr.  News,  Fed.  584,  187  C.  C.  A.  614,  43  Am.  Bankr. 

628.  Rep.  480. 

"  In  re  Chambers,  Calder  &  Co.,  98  "•»  In  re  Metals  Extraction  ft  Refining 

Fed.  865,  3  Am.  Bankr.  Rep.  537;  Sum-  Co.   (C.   C.   A.)    190   Fed.  226,  27  Am. 

mervUle  r.  Kelllner,  144  Cal.  165,  77  Pac.  Bankr.  Rep.  11. 

S80;    Rosenblum  v.  uber,  256  Fed.  584,  >•■  In  re  Scbwartzmau,  167  red.  399, 

167  C.  C.  A.  614,  43  Am.  Bankr.  Rep.  480.  21  Am.  Bankr.  Rep.  885. 

•■In    n  Frazin,  183  Fed.  28,  105  C.  »°a  Matter  of  Otis,  101  N.  Y.  580,  5 

C.    A.    320,    24    Am.    Bankr.    Rep.   903.  N.  E.  571;    Brooklyn   Improvement  Co. 

Wbtle  the  trustee  may  at  bis  election  v.  Lewis,  136  App.  Dlv.  861,  122  N.  T. 

decline  to  continue  a  lease  to  the  bank-  Supp.  ill;  Rosenblum  v,  Uber,  256  Fed. 

nipt  for  tbe   benefit  of  tbe  estate,  and  5S4,  167  0.  C.  A.  614,  43  Am.  Bankr. 

thus  relieve  himself  and  the  estate  from  Rep.  480. 

further  liability  thereon,  a  referee  has  »••  Summerville  v.  Kelllner,  144  Cal. 

no  power  to  order  Its  cancellation.     In  155,  77  Pac.  889. 

re  J.  Snpinsby  ft  Sons,  206  Fed.  523,  30  »»*  In  re  Roth  ft  Appel  (C.  C.  A.)  181 

Am.  Bankr.  Rep.  416.  Fed.  667,  24  Am.  Bankr.  Rep.   586;    In 

»» In  re  Rubel,  166  Fed.  131.  21  Am.  re  Scruggs,  205  Fed.  673;  Rosenblum  v. 

Bankr.  Rep.  566;  In  re  Ella,  98  Fed.  967,  Uber,  256  Fed.  584,  167  C.  C.  A.  614,  43 

3  Am.  Bankr.  Hep.  564;    In  re  Scruggs,  Am.  Bankr.  Rep.  480;   In  re  Sher woods, 

205  Fed.  673;    Rosenblum  t.  Uber,  250  210  Fed.  754,  127  C.  a  A.  304,  Ann.  Cas. 

1910A,  940,  31  Am.  Bankr.  Rep.  769. 
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of  the  bankruptcy  of  the  tenant,  but  the  landlord  had  not  taken  the 
necessary  steps  to  regain  possession,  he  cannot  oust  the  trustee.1**  In 
such  a  case,  however,  the  bankruptcy  court  has  full  jurisdiction  to  deter- 
mine the  lessor's  rights  and  remedies;  and  a  forfeiture  of  the  lease  for 
the  past  default  in  the  payment  of  rent  should  not  be  restrained  unless 
the  lessor's  just  claims  can  be  fully  met  and  his  rights  protected  in  the 
administration  of  the  estate  in  bankruptcy,  nor  unless,  after  satisfying 
such  claims,  something  may  probably  be  realized  for  the  general  credi- 
tors.1** 

A  trustee  in  bankruptcy  may  also,  if  the  landlord  will  consent,  sur- 
render a  lease  held  by  the  bankrupt,  and  if  this  is  done,  the  landlord 
regains  possession'  of  the  premises,  and  all  unmatured  obligations  be- 
tween the  parties  depending  upon  the  continuance  of  the  leasehold  es- 
tate are  terminated.  But  in  surrendering  the  lease,  the  trustee  has  no 
greater  right  than  the  tenant  would  have  had  if  he  had  attempted  to 
make  the  surrender  before  his  bankruptcy.  In  a  case  in  which  the  fore- 
going principles  were  laid  down,  it  was  further  held  that  where  the 
trustee  had  attempted  to  surrender  the  leased  premises  to  the  landlord, 
but  the  latter  accepted  only  upon  the  express  condition  that  he  would 
care  for  the  building  and  rent  it  if  possible  "for  the  benefit  of  the  estate," 
the  effect  of  the  transaction,  although  the  trustee  thought  that  he  had 
surrendered  the  premises  and  terminated  the  liability  of  the  estate  under 
the  lease,  was  in  reality  a  refusal  to  accept  and  administer  the  lease  as 
an  asset  of  the  estate,  and  left  the  obligation  of  the  bankrupt  tenant 
under  the  lease  just  where  it  was  before  the  attempt  to  surrender.1*1 

It  is  often  important  for  a  trustee  in  bankruptcy  to  continue  in  the 
occupation  of  the  premises  leased  by  the  bankrupt,  at  least  for  a  limited 
time,  until  he  shall  have  a  reasonable  opportunity  to  dispose  of  the  bank- 
rupt's stock  in  trade  or  other  property  in  the  leased  premises,  especially 
where  removing  the  goods  would  injure  them  or  involve  unreasonable 
expense,  yet  without  assuming  the  lease  for  the  whole  of  the  unexpired 
term.  Where  this  situation  arises,  it  is  said  that  the  court  of  bankruptcy 
has  power  to  enjoin  the  landlord  from  interfering  with  the  trustee's  pos- 
session of  the  premises.108  But  of  course  the  landlord  is  entitled  to  fair 
compensation  for  the  use  of  the  premises  by  the  trustee,  for  as  long  a 

i«»  In  re  Adams,  134  Fed.  142.  14  Am.  21  Am.   Bimkr.   Rep.   885;    lit  re  Craw- 

Rsnkr.  Rep.  2?.  lord  Plummer   Co.  (D.  C-)  253  Fed.  7G. 

io*  In  re  Elk  Brook  Coal  Co.  (D.  C.)  42  Am.  Bnukr.  Rep.  92.    A  trustee  in 

261  Fed.  445,  44  Am.  Bankr.  Rep.  283.  bankruptcy  represents  other  creditors  an 

">»  Rosenblum   v.  TJber,  256  Fed.  564,  well  as  the  landlord,  and  bis  occupancy 

167  C.  C.  A.  614,  43    Am.  Bankr.  Rep.  of  demised  premises  after  the  adjudlca- 

480.  tion  cannot  be  construed  as  adverse  to 

"•In  re  Sihwartzman,  167  Fed.  309,  the  landlord  for  the  purpose  of  defeat- 
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time  as  the  latter  shall  continue  in  the  occupation  of  them,  the  amount 
thereof  being  chargeable  as  a  part  of  the  expense  of  administering  the 
estate.1**  And  if  the  trustee  and  the  landlord  have  not  made  any  agree- 
ment as  to  the  amount  of  such  compensation,  the  latter  is  entitled  to 
recover  on  a  quantum  meruit.*19  But  if  the  trustee  occupies  only  a  part 
of  the  premises,  the  rest  having  been  sublet  by  the  bankrupt,  the  land- 
lord can  demand  rent  only  for  the  portion  actually  occupied.111  Where 
the  trustee,  with  knowledge  of  the  expiration  of  the  lease,  holds  over 
for  several  days,  notwithstanding  a  notice  to  quit,  he  becomes  a  tres- 
passer and  is  personally  liable  for  the  damages  sustained."* 

§  308.  Expenditures. — The  statute  makes  provision  for  the  allow- 
ance and  payment  of  "the  actual  and  necessary  expenses  incurred  by 
officers  in  the  administration  of  estates." IU  And  the  general  orders 
provide  for  the  allowance  to  trustees  in  bankruptcy  of  "expenses  neces- 
sarily incurred  in  the  performance  of  their  duties." 1U  Both  the  amounts 
and  the  items  of  such  allowable  expenses  will  naturally  vary  with  the 
circumstances  of  each  case.  But  it  may  be  stated  as  a  general  rule 
that  expenditures  by  a  trustee,  .to  be  allowed  by  the  court,  must  have 
been  actually  made,  reasonably  necessary,  and  beneficial  to  the  estate, 
having  regard,  on  the  one  hand,  to  economy  in  the  administration  of  the 
estate,  and,  on  the  other  hand,  to  the  necessity  of  realizing  all  that  is 
possible  for  the  creditors.1"    And  first,  the  trustee  is  allowed  to  incur 


ing  his  lien  tor  rent.  Lontos  t.  Cop- 
paid,  246  Fed.  803,  159  C.  0.  A.  105,  40 
Am.  Rankr.   Rep.  575. 

i»»  Bray  v.  Cobb,  100  Fed.  270,  8  Am. 
Bankr.  Rep.  7SS;  In  re  Luekenbill,  127 
Fed.  984.  11  Am.  Bankr.  Rep.  455;  In 
re  Jefferson,  93  Fed.  048,-  2  Am.  Bankr. 
Rep.  206;  In  re  Grimes.  96  Fed.  529,  2 
Am.  Bankr.  Rep.  730:  In  re  Secor,  18 
Fed.  319;  In  re  Budd,  239  Fed.  307,  152 
C.  C.  A.  295,  38  Am.  Bankr.  Rep.  643. 

no  In  re  Grignard  Lithographic  Co., 
155  Fed.  699,  10  Am.  Bankr.  Rep.  101; 
In  re  Adams  Cloak,  Suit  &  Fur  House. 
199  Fed.  337,  28  Am.  Bankr.  Rep.  023. 
The  rent  reserved  In  a  lease  to  the  bank- 
rupt Is,  under  ordinary  conditions,  the 
fair  measure  of  what  should  be  paid 
by  a  trustee  remaining  in  possession. 
In  re  Crawford  Plnmmer  Co.  (D.  C.)  253 
Fed.  76,  42  Am.  Bankr.  Rep.  92.  But 
neither  the  rent  reserved  lu  the  lease 
nor  the  rent  which  had  previously  been 
paid  by  the  bankrupt  as  a  tenant  at  will 
Is  conclusive  in  determining  what  rental 
should  be  allowed  the  owners  during  the 


occupancy  of  their  premises  by  a  trustee 
in  bankruptcy,  although  evidence  of  the 
rent  which  had  previously  been  paid, 
either  under  the  lease  or  under  a  verbal 
letting,  may  be  of  great  assistance  In 
determining  what  fairly  and  equitably 
ought  to  be  allowed.  Gardner  v.  Glen- 
son,  259  Fed.  705.  170  C.  C.  A.  555,  43 
Am.  Bankr.  Rep.  644. 

i"  In  re  J.  Frank  Stanton  Co.  (D.  C.) 
162  Fed.  169,  20  Am.  Bankr.  Hep.  549. 

«»  In  re  Hunter,  151  Fed.  904. 18  Am. 
Bankr.  Rep.  477. 

no  Bankruptcy  Act  1898,  8  62! 

ii*  General  Order  No.  35,  par.  3. 
After  an  offer  of  composition,  the  ex- 
penses of  conducting  the  bankruptcy 
proceeding  should  be  secured  by  the 
bankrupt,  and,  If  necessary,  paid  out  of 
the  amount  deposited  for  the  purpose  of 
the  composition.  In  re  Miller  (D.  C.) 
243  Fed.  242,  40  Am.  Bankr.  Rep.  155. 

"s  In  re  Krause,  155  Fed.  702,  19  Am. 
Bankr.  Rep.  93 ;  In  re  Cribller,  184  Fed. 
338,  25  Am.  Bankr.  Rep.  765;  Akers  t. 
Veal,  68  Ga.  302. 
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all  necessary  expenses  for  the  care  and  custody  of  the  bankrupt's  prop- 
erty so  long  as  it  remains  in  his  hands.11*  Thus,  where  a  part  of  the 
estate  consists  of  horses,  sheep,  or  cattle,  the  trustee  must  pay  the  proper, 
charges  of  an  agistor  with  whom  they  were  pastured,"7  or  of  an  officer 
who  had  them  in  his  charge  under  a  foreclosure  or  attachment  which 
was  dissolved  by  the  bankruptcy  proceedings.119  Again,  it  is  clear  that 
the  trustee  is  warranted  in  charging  the  estate  with  necessary  office 
expenses  of  his  administration.  Thus,  a  reasonable  allowance  will  be 
made  to  him  for  expense  incurred  in  stationery  and  postage,11*  and  like- 
wise for  the  rent  of  an  office  and  the  wages  of  a  book-keeper,  in  so 
far  as  these  items  are  shown  to  have  been  necessary  for  the  efficient  ad- 
ministration of  the  trust.1**  So  also,  the  rent  of  premises  temporarily 
occupied  by  the  trustee,  under  an  unexpired  lease  to  the  bankrupt,  for 
the  purpose  of  storing  the  bankrupt's  property  or  keeping  it  together 
until  it  can  be  sold,  is  chargeable  as  part  of  the  expense  of  administra- 
tion."1 Again,  it  is  the  duty  of  a  trustee  in  bankruptcy  to  pay  all  taxes 
assessed  or  becoming  due  on  the  property  of  the  bankrupt  while  it 
remains  in  his  hands  for  administration,  and  he  will  be  allowed  credit 
for  such  payments.1**  And  where  he  finds  the  bankrupt  to  be  the  owner 
of  imported  merchandise,  he  may  and  should  pay  the  customs  duties  on 
it,  in  order  to  release  it  from  bond,  and  so  make  it  available  as  assets.1** 
The  estate  in  bankruptcy  must  also  bear  the  cost  of  actions  or  pro- 
ceedings properly  undertaken  by  the  trustee  for  the  purpose  of  recov- 
.  ering  assets  or  contesting  spurious  claims,  but  he  will  not  be  allowed 
the  costs  of  unfounded  and  unnecessary  litigation."4  In  regard  to  pay- 
ing out  the  money  of  the  estate  for  any  other  purpose  than  that  of  ad- 
ministration expenses,  the  trustee  must  have  the  warrant  or  order  of 
the  court,  and  without  it  he  acts  at  his  own  peril,  as,  for  example,  where 

"•  Gardner  v.  Cook,  7  N.  B.  It.  340.  96  G.  C.  A.  92,  9  Ant.  Bawkr.  Rep.  091; 

Fed.  Caa.  No.  5.226.  In  re  William  F.  Fisher  &  Co.,  148  Fed. 

"T  in  re  Mitchell.  8  N.  B.  H.  47,  Fed.  907,  17  Am.  Bankr.  Rep.  404 ;   Ex  parte 

Caa.  No.  9,657.  Sherwin,  16  N.  B.  R.  535,  Fed.  Cas.  No. 

ii&Zetber  v.  Hill,  1  Sawy.  268,  8  N.  B.  9,658;     C.    B.    Norton    JHwelry    Co.    v. 

R.  239,  Fed.  Can.  No.  18.206:  In  re  Da-  Hinds,  245  Fed.  341, 157  C.  C.  A.  533,  40 

via,  155  Fed.  671, 19  Am.  Bankr.  Rep.  98.  Am.  Bankr.  Rep.  320. 

»«In  re  Pesuea,  3  N.  B.  R.  80,  Fed.  *>»  J.  I.    Case   Plow    Works    v.   Ed- 

Cas.  No.  10,907:    In  re  Titlley,  3  N.  B.  wards,  176  111.  34,  51  N.  E.  618. 

R.  82,  Fed.  Caa.  No.  14.235.  '    "*  In  re  Joaephsoa,  121  Fed.  146,  9 

i«  In  re  Barnes,  18  Fed.  158.  Am.  Bankr.  Rep.  608.    Under  the  Bank- 

i"  In  re  Hunter,  151  Fed.  904, 18  Am.  ruptcy  Act  of  1867,  It  waa  held  that  an 

Bankr.    Rep.    477:     Louisville  Woolen  assignee  in  bankruptcy  need  not,  for  the 

Mills  v.  Tapp,  239  Fed.  463,  152  C.  C.  A.  protection  of  the  estate,  advance  money 

341,  38  Am.  Bankr.  Rep.  529.    And  see  to  defend  a  suit    In  re  Sweetaer  (D.  OJ 

supra,  |  307.  240  Fed.  174. 

i*>Swarta  v.  Hammer,  120  Fed.  256, 
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he  pays  to  a  lien  creditor  his  distributive  share  of  the  estate  without 
noticing  an  attorney's  lien  upon  it  for  services  in  securing  its  allow- 
ance."" 

To  justify  the  trustee  in  paying  out  money  of  the  estate  for  serv- 
ices rendered  it  is  necessary  that  they  should  have  been  rendered  to 
him  in  his  capacity  of  trustee  or  to  the  estate.  For  instance,  where  a 
person  was  employed  by  a  corporation  to  go  to  a  distant  state  and 
there  make  an  investigation  of  the  conduct  of  its  business  and  affairs 
in  that  state,  and  pending  the  conclusion  of  his  investigation,  the  cor- 
poration went  into  bankruptcy,  after  which  he  made  his  report  to  the 
directors  as  instructed  by  them,  it  was  held  that  his  claim  for  payment 
for  his  services  could  not  be  allowed  as  a  claim  for  services  rendered 
in  the  administration  of  the  estate  in  bankruptcy.11*  And  it  is  also  nec- 
essary to  distinguish  between  expenses  incurred  for  the  benefit  of  the 
estate  in  general  and  those  incurred  for  the  benefit  of  particular  cred- 
itors. Thus,  in  the  bankruptcy  of  a  stockbroker  who  had  large  amounts 
of  stocks  and  other  securities  belonging  to  his  various  customers,  sup- 
posedly in  his  own  hands,  but  which  in  fact  he  had  pledged  without 
authority  to  another  broker,  it  became  necessary  to  engage  an  account- 
ant to  unravel  the  details  contained  in  the  books  of  the  pledgee,  safes 
to  enable  the  various  claimants  to  trace  their  securities;  and  it  was 
held  that  the  resulting  expense  should  be  apportioned  among  the  claim- 
ants, excepting,  however,  those  claimants  who  could  trace  their  stock 
without  the  aid  of  the  accountant.**7  In  another  case,  the  trustee  in 
bankruptcy  and  his  counsel,  after  a  successful  prosecution  of  the  bank- 
rupt and  others  for  concealing  property  of  the  estate,  made  a  settlement 
by  which  the  defendants  restored  the  property,  and  also  paid  a  sum  in 
cash  to  be  used  in  paying  the  cost  of  the  criminal  case,  including  attor- 
neys' fees,  and  also  the  expenses  of  administration  of  the  estate,  and 
the  money  was  so  used  by  the  attorneys  with  the  knowledge  of  the  cred- 
itors. It  was  held  that  the  trustee  must  be  held  to  this  arrangement  and 
could  not  be  credited  in  his  accounts  with  any  expenses  of  administra- 
tion over  and  above  the  amount  so  paid  by  the  defendants.11* 

§  309.  Employment  and  Compensation  of  Attorney  for  Trustee. — 
It  is  not  by  any  means  the  first  duty  of  a  trustee  in  bankruptcy  to  em- 
ploy an  attorney.     Where  the  affairs  of  the  estate  committed  to  his 

i"In  re  Rude,  101  Fed.  806,  4  Am.  »"In  re  J.  C.  Wilson  A  Co.  (D.  C.) 

Bankr.  Rep.  319.  252  Fed.  631.  42  Am.  Bankr.  Rep.  350. 

'«  In  re  Union  Dredging  Co.  (D.  C.t  »«  In  re  Di  Cola,  217  Fed.   743.  133 

225  Fed.  18ft.  35  Am.  Bankr.  Rep.  555.  C.  C.  A.  437,  33  Am.  Bankr.  Rep.  389. 
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charge  are  simple,  and  require  no  more  than  the  application  of  intelli- 
gence and  good  business  judgment,  he  is  not  justified  in  charging  the 
estate  with  fees  for  professional  advice  or  assistance.1**  But  on  the 
other  hand,  where  the  situation  of  the  estate  is  such  that  he  really  re- 
quires  legal  assistance,  the  trustee  may  employ  counsel,  and  their 
fees  'for  services  properly  and  actually  rendered  to  the  trustee,  to  a 
reasonable  amount,  may  be  allowed  as  part  of  the  cost  of  administer- 
ing the  estate.1**  This  is  the  case,  for  instance,  where  the  trustee  be- 
lieves that  certain  property  belongs  to  the  bankrupt,  but  cannot  recover 
it  without  litigation,  and  needs  advice  as  to  the  existence  of  a  cause  of 
action  and  the  probable  chances  of  success.181  And  an  attorney's  bill  is 
evidence  of  his  services  and  their  payment,  but  must  be  supported  by 
proof  of  the  occasion,  necessity,  and  value  thereof.1**  And  it  is  said 
that  the  trustee  (at  least  without  authority  from  the  court)  cannot  re- 
tain an  attorney  to  conduct  a  suit  for  a  contingent  fee.1** 

As  to  the  choice  of  an  attorney  for  the  trustee,  it  is  the  policy  of  the 
bankruptcy  law  to  leave  the  selection  entirely  to  the  trustee  himself, 
subject  to  the  authority  of  the  court  to  interfere  if  it  appears  that  the 
attorney  selected  is  acting  under  improper  influences  or  for  his  own 
a0antage.m  In  some  jurisdictions  it  has  been  the  practice  to  allow 
the  creditors,  when  assembled  in  their  first  meeting,  to  elect  an  attor- 
ney for  the  trustee.1**  But  this  is  wrong,  and  referees  should  not  al- 
'ow  it.  The  trustee  should  be  left  free  to  choose  his  own  attorney  and 
creditors  have  no  right  to  dictate  to  him  in  the  matter.1*  More  par- 
ticularly is  this  the  case  where  there  are  disagreements  between  factions 
of  creditors  as  to  the  manner  of  administering  the  estate,  or  matters 
in  controversy  between  different  classes  of  the  creditors.  Where  this 
situation  exists,  the  trustee  wilt  not  be  authorized  to  retain  as  his  coun- 
sel one  who  also  represents  and  continues  to  act  for  any  of  the  cred- 
itors.1"   And  the  court  may  refuse  to  allow  any  fee  to  an  attorney  rep- 

ia»  In   re  Muldaur,  8  Ben.  65,   Fed.  >«  In  re  Staff,  5  Ben.  574,  Fed.  Cas. 

Cas.  No.  9.905;    In  re  New  York    Mall  No.  13.273. 

S.  S.  Co.,  2  N.  B.  K.  423.  Fed.  Cas.  No.  us  In  re  Brinker,  19  N.  B.  B.  196,  Fed. 

10,210;  In  re  Noyes,  8  N.  B.  R.  277.  Fed.  Cas.  No.  1.882. 

Cas.  No.  10,371.  .     ,»« In  „,  Champion  Wagon  Co,  193 

i«  In  re  Stotts,  83  Fed.  438,  1  Am.  red  1004,  28  Am.  Bankr.  Rep.  51. 

HlrRTC1;cS.?».wr."'™  „£■£ »*«•»<«  — - <*..»■ 

Comatock,  3  Sawy.  517,  13  N.  B.  H.  193,  w"  ^^                                  _. 

Fed  Caa   No  3  080  «» In  re  Colombia  Iron  Works,  142 

m  In  re  MeKenna,  137  Fed.  811.  15  Fed-  2M>  14  Am-  Bankr.  Rep.  526;  In  re 

Am.  Bankr.  Rep.  4 ;   In  re  Waterloo  Or-  Kusch,  105  Fed.  607.  5  Am.  Bankr.  Rep. 

gan  Co.,  154  Fed.  657,  83  C.  C.  A.  481, 18  se^- 

Am.  Bankr.  Rep.  752.  >"  In  re  Roach,  105  Fed.  607,  5  Am. 
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resenting  the  trustee,  when  he  has  already  been  allowed  a  fee  as  at- 
torney for  the  petitioning  creditors,  which  covers  any  services  rendered 
to  the  trustee  or  the  estate.1**  But  while  the  fact  that  an  attorney  had 
acted  for  the  bankrupt  may  affect  the  propriety  of  his  employment  as 
counsel  for  the  trustee,  yet  it  does  not  deprive  him  of  the  right  to  com- 
pensation for  services  actually  rendered.1**  Where  the  trustee  is  him- 
self an  attorney  at  law,  it  has  been  said  that  the  court  may,  in  its  dis- 
cretion, allow  him  additional  compensation  for  his  services  rendered 
in  that  capacity  in  the  conduct  of  necessary  litigation  for  the  estate.1** 
But  the  weight  of  authority  is  the  other  way.  The  trustee  is  not  bound 
to  place  his  professional  knowledge  and  skill  at  the  service  of  the  es- 
tate, but  if  he  does,  he  cannot  have  compensation  therefor,  as  he  can- 
not, in  the  character  of  a  trustee,  employ  himself,  in  the  character  of 
a  lawyer.1*1 

As  to  the  nature  and  occasion  of  the  professional  services  for  which 
fees  may  be  allowed,  no  compensation  can  be  claimed  for  services  not 
rendered  under  the  employment  of  the  trustee,  though  they  may  have 
been  beneficial  to  the  estate,14*  nor  for  services  rendered  prior  to  the 
appointment  of  the  trustee,14*  nor  for  assistance  in  the  performance  of 
the  ordinary  duties  of  a  trustee,  such  as  making  up  reports,  statements, 
and  accounts,144  unless,  perhaps,  where  these  cover  so  long  a  period,  or 
involve  transactions  of  such  magnitude  and  complexity,  as  to  require  the 
services  of  a  professional  adviser.14"  Neither  should  an  attorney  be  al- 
lowed a  fee  for  conducting  the  examination  of  the  bankrupt  or  a  witness. 


Bankr.  Rep.  565;  In  re  Columbia  Iron 
Works,  142  Fed.  234. 14  Am.  Bankr.  Rep. 
526.  But  see  In  re  Smith  (C.  C.  A.)  203 
Fed.  369,  29  Am.  Bankr.  Rep.  628 ;  where 
It  is  said  that  the  general  rule  that  a 
receiver  may  not  employ  the  solicitor  of 
either  party  to  the  suit  In  which  he  Is 
appointed  Is  applicable  to  trustees  In 
bankruptcy,  but  It  is  only  when  the  trus- 
tee is  acting  adversely  to  one  of  the  par- 
ties that  there  is  any  impropriety  in  his 
employing  the  counsel  of  the  other;  and 
that.  In  general,  a  trustee  or  receiver  in 
bankruptcy  should  not  employ  an  attor- 
ney who  represents  the  bankrupt,  or  an 
Interest  in  litigation  having  on  interest 
adverse  to  that  represented  by  the  trus- 
tee, but  the  fact  that  attorneys  represent 
creditors  of  the  bankrupt,  whose  inter- 
ests are  not  advene  to  the  estate  gen- 
erally, does  not  so  far  disqualify  them  to 
act  for  the  trustee  as  to  preclude  an  al- 

Bi,K.BKR.(3n  En.)— 14 


lowance  for  their  services  to  the  trustee 
out  of  the  estate. 

in  In  re  Carolina  Cooperage  Co.,  96 
Fed.  950,  3  Am.  Bankr.  Rep.  154. 

i"  In  re  Dlmm  &  Co.,  146  Fed.  402,  IT 
Am.  Bankr.  Rep.  119. 

"•inreWelge,  1  Fed.  216,  lMeCrary. 
46;  In  re  Mitchell,  1  Nat.  Bankr.  News, 
264. 

i*'  In  re  McKenna,  187  Fed.  611,  15 
Am.  Bankr.  Rep.  4 ;  In  re  Mnldaur,  8 
Ben.  65,  Fed.  Cas.  No.  9,905;  In  re  Drake, 
14  N.  B.  R.  150,  Fed.  Cas.  No.  4.058;  In 
re  Cook,  17  Fed.  328;  Matter  of  Bank  of 
Niagara,  6  Paige  (N.  T.)  218. 

m  In  re  Hamburger,  8  Ben.  189,  Fed. 
Cas.  No.  5.974. 

"»  In  re  New  York  Mail  S.  S.  Co.,  2 
N.  B.  R.  423,  Fed.  Cos.  No.  10,210. 

i««  In  re  Averlll,  1  Nat.  Bankr.  Newa, 
544. 

i«  Lape's  Adm'r  v.  Jones  (Ky.)  15  S. 
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from  which  no  benefit  to  the  estate  has  resulted,  where  he  virtually  act- 
ed for  certain  creditors  who  were  his  clients.1**  Again,  if  it  is  suspected 
that  the  bankrupt  is  concealing  property  which  belongs  to  his  estate,  or 
has  fraudulently  conveyed  it  away,  or  that  there  have  been  preferential 
payments  or  transfers  which  may  be  avoided,  it  is  the  duty  of  the  trus- 
tee to  make  due  search  for  such  property,  and  to  make  all  reasonable  and 
necessary  preliminary  inquiries  as  regards  the  facts  of  the  alleged  con- 
cealment or  transfer.  If  he  employs  an  agent  or  attorney  to  do  this  por- 
tion of  his  work  for  him,  it  must  be  at  his  own  expense.  Whatever  may 
be  his  right  to  employ  legal  assistance  for  the  prosecution  of  proceedings 
in  the  courts,  he  cannot  expect  to  have  the  assets  of  the  estate  applied 
in  payment  of  professional  services  rendered  merely  in  preliminary 
searches  or  investigations.14'  On  the  other  hand,  the  trustee  may  re- 
tain counsel  not  only  to  prosecute  actions  which  he  brings,  but  also  to 
defend  suits  brought  against  him  by  creditors  or  claimants,1**  but  he 
cannot  charge  the  estate  with  attorneys'  fees  incurred  in  an  unsuccessful 
attempt  to  retain  "particular  property  as  against  its  equitable  owner.14* 
The  trustee's  charges  for  the  fees  of  his  attorney  must  be  included 
in  his  accounts  and  submitted  to  the  meeting  of  the  creditors,150  and  al- 
lowed or  disallowed  by  the  court  of  bankruptcy,  which  has  jurisdiction 
to  determine,  in  a  summary  manner,  all  questions  as  to  the  propriety  of 
making  the  allowance  and  the  amount  thereof.1"  And  a  dismissal  of 
the  proceedings,  though  not  opposed  by  the  creditors,  will  not  be  order- 
ed until  payment  of  the  reasonable  and  proper  fees  of  the  trustee's  at- 
torney."* As  to  the  amount  to  be  allowed  to  the  trustee's  attorney,  it 
will  naturally  vary  with  the  circumstances  of  the  particular  case,  the 
only  general  rule  being  that  it  must  not  exceed  the  reasonable  value  of 
his  services,  having  regard  to  the  nature  of  the  work  performed  and  also 
to  the  amount  involved  and  the  circumstances  of  the  estate.18* 

i«a  In  re  Ror.insky,  101  Fed.  228, 3  Am.  per  (D.  C.)  222  Fed.  690,  34  Am.  Bankr. 

Bankr.  Rep.  830.  Rep.  806. 

«'  In  re  Cook,  17  Fed.  32a  "=  In  re  Salnberry,  107  Fed.  95,  5  Am. 

n"  Gniin  v.  Norton,  38  Fed.  200.  Bankr.  Rep.  847. 

»«»  Gillespie  v.  Piles,  178  Fed.  886, 102  "»In    re  Cook,  17  Fed.  328;    In  re 

C.  C.  A.  120,  24  Am.  Bankr.  Rep.  602.  Hoffman,  173  Fed.  234,  23  Am.  Bankr. 

iao  In  re  Hubbel,  S  N.  B.  B.  523,  Fed.  Bep.  19 ;  In  re  McKeana,  137  Fed.  611, 

Cas.  No.  6,820.  IS  Am.  Bankr.  Rep.  4 ;  In  re  Byerly,  128 

in  In  re  Brlnker,  19  N.  B.  R.  195,  Fed.  Fed.  637, 12  Am.  Bankr.  Rep.  188;  In  re 
Cas.  No.  1.882;  In  re  Noyes,  6  N.  B.  R.  Blgnall,  9  Fed.  385;  In  re'  Drake,  14  N. 
277.  Fed.  Cas.  No.  10371.  An  attorney  B.  B.  150.  Fed.  Cas.  No.  4,068.  While  It 
for  the  trustee  In  a  successful  action  is  may  be  the  rule  In  some  courts  of  bank- 
not  entitled  to  retain  his  compensation  ruptcy  to  allow  the  trustee's  attorney  16 
from  the  amount  recovered,- but  he  must  per  cent,  of  the  sum  recovered  In  suits 
pay  the  entire  recovery  into  the  court  Involving  considerable  but  not  very  great 
of  bankruptcy  and  submit  to  the  court  sums,  this  does  not  apply  where  the 
his  claim  for  compensation.    In  re  Stem-  amount  of  the  recovery  Is  very  great. 
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§  310.  Deposit  and  Disbursement  of  Funds. — The  statutory  provi- 
sion with  reference  to  the  safe-keeping  of  the  funds  of  estates  in  bank- 
ruptcy is  as  follows :  "Courts  of  bankruptcy  shall  designate,  by  order, 
banking  institutions  as  depositories  for  the  money  of  bankrupt  estates, 
as  convenient  as  may  be  to  the  residences  of  trustees,  and  shall  require 
bonds  to  the  United  States,  subject  to  their  approval,  to  be  given  by  such 
banking  institutions,  and  may  from  time  to  time  as  occasion  may  re- 
quire, by  like  order,  increase  the  number  of  depositories  or  the  amount 
of  any  bond  or  change  such  depositories." 1M  It  is  further  provided  that 
the  bonds  of  the  designated  depositories  shall  be  filed  of  record  in  the 
office  of  the  clerk  of  the  court,  and  may  be  sued  on  in  the  name  of  the 
United  States  for  the  use  of  any  person  injured  by  a  breach  of  their  con- 
ditions."5  It  is  further  made  the  duty  of  trustees  in  bankruptcy  to  "de- 
posit all  money  received  by  them  in  one  of  the  designated  deposito- 
ries." 1M  This  duty  of  the  trustee  is  absolute  and  imperative.  His  com- 
pliance with  the  directions  of  the  statute  cannot  be  waived  even  by  the 
consent  of  all  the  creditors  and  other  parties  in  interest.1"  And  though 
he  may  himself  have  claims  against  the  estate,  as,  for  disbursements  in 


since  the  work  done  is  the  real  thing  to 
be  paid  for,  and  the  amount  recovered 
is  only  to  be  considered  as  eh  owing  the 
responsibility  Involved  and  the  success 
accomplished.  In  re  J-  M.  Flake  &  Co. 
(D.  C.)  209  Fed.  982,  SI  Am.  Bankr.  Sep. 
736. 

is*  Bankruptcy  Act  1898,  I  61.  On 
this  provision,  it  may  be  remarked,  in 
the  first  place,  that  although  the  deposi- 
tory is  to  be  a  "banking  institution."  It 
need  not  be  a  national  bank,  but  may  be 
a  trust  company  authorized  to  do  a  bank- 
ing business,  or  a  state  bank,  or  even  a 
private  banker.  In  the  next  place,  they 
are  to  be  designated  by  "order."  But  this 
does  not  mean  a  separate  order  in  each 
case  In  bankruptcy,  designating  a  deposi- 
tory for  the  funds  of  that  particular  es- 
tate. The  court  may,  by  an  order  made 
with  reference  to  all  future  proceedings 
in  bankruptcy  before  it.  designate  one  or 
more  banks  within  its  district  as  the  au- 
thorized depositories  for  the  money  of  es- 
tates In  bankruptcy.  If  they  are  found 
to  be  insufficient  in  number,  with  refer- 
ence to  the  volume  of  bankruptcy  busi- 
ness in  the  court  or  the  magnitude  of 
the  estates  Involved,  authority  is  given 
to  "Increase"  the  number.  If  those  or- 
iginally designated  prove  to  be  inconven- 
ient or  unsatisfactory  for  any  reason,  th« 


court  has  power  to  "change  such  deposi- 
tories." They  are  required  to  be  as  con- 
venient as  may  be  to  the  residences  of 
trustees,  and  this  requirement  will  prob- 
ably be  answered  by  designating  one  or 
more  depositories  in  each  city  or  princi- 
pal town  within  the  district.  Probably 
the  court  might  In  each  separate  case, 
either  on  its  own  motion  or  on  the  ap- 
plication of  the  trustee  for  instructions, 
indicate  which  of  the  designated  deposi- 
tories is  to  be  nsed  by  him  for  the  de- 
posit of  funds.  But  if  tills  Is  not  done, 
it  is  the  duty  of  the  trustee  to  inform 
himself,  by  reference  to  the  records  of 
the  court  and  the  order  of  designation, 
as  to  the  bank  or  banks  in  which  It  will 
be  lawful  for  Mm  to  make  his  deposits. 

ie»  Bankruptcy  Act  1898,  3  60b,  Se« 
Illinois  Surety  Co.  v.  United  States,  22« 
Fed.  665,  141  C.  C.  A.  421,  36  Am.  Bankr. 
Bep.  82. 

ib«  Bankruptcy  Act  1898,  |  47a. 
Where  the  bonds  of  the  authorized  de- 
positories did  not  extend  to  savings  ac- 
counts on  which  interest  was  paid,  it 
was  held  that  the  trustee  could  not  de- 
posit funds  of  a  bankrupt  estate  as  a 
savings  account.  In  re  Dayton  Coal  4 
Iron  Co.  (D.  O.)  239  Fed.  737,  38  Am. 
Bnnkr.  Bep.  657. 

ibt  In  re  Michel,  6  Fed.  700. 
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cash,  he  cannot  simply  retain  the  amount  out  of  funds  coming  into  his 
hands,  but  must  first  deposit  such  funds  as  required.18*  Besides  exposing 
himself  to  animadversion  and  possible  removal  from  office,  a  trustee  who 
omits  altogether  to  deposit  the  money  of  the  estate  may  be  charged  with 
interest  on  it,  at  least  if  the  proper  depository  would  have  paid  inter- 
est.15* As  to  the  manner  of  making  the  deposit,  the  statute  makes  no  ex- 
plicit provision,  but  it  was  probably  the  intention  of  the  legislators  that 
the  funds  of  each  estate  in  bankruptcy  should  be  separately  deposited 
to  the  credit  of  the  trustee  as  such,  designating  the  estate.1*0  At  any 
rate  this  is  much  the  best  practice,  especially  as  it  is  the  means  of  avoid- 
ing the  complications  which  arose  under  the  act  of  1867,  where  the  funds 
of  all  estates  in  bankruptcy  were  deposited  to  the  credit  of  the  court  and 
drawn  out  on  the  court's  check,  and  it  was  held  that  the  depository  was 
not  bound  to  keep  a  separate  account  for  each  estate,  but  checks  might 
be  paid  out  of  any^unds  then  to  the  credit  of  the  court,  and  if  the  clerk 
of  the  court  neglected  to  deposit  all  moneys  coming  into  his  hands,  the 
debts  and  dividends  of  one  estate  might  be  paid  out  of  the  funds  of  an- 
other.1*1 

Further,  a  trustee  in  bankruptcy  is  undoubtedly  subject  to  the  gener- 
al rule  applicable  to  all  other  classes  of  trustees,  viz.,  that  if  a  trustee, 
on  receiving  "money  of  the  trust  estate,  deposits  it  in  a  bank  in  his  own 
name  and  to  his  own  credit,  thus  mingling  it  with  his  own  funds  and 
making  the  bank  simply  his  individual  debtor  for  the  amount,  and  the 
bank  subsequently  fails,  the  resulting  loss  will  fall  upon  the  trustee  per- 
sonally.18* And  this  rule  applies  even  though  the  bank  selected  by  the  - 
trustee  was  the  very  one  in  which  he  was  ordered  or  required  to  make 
the  deposit,  if  he  failed  to  keep  the  fund  separate  and  apart  from  his  own 
money.18*  And  though  the  trust  fund  may  not  be  lost  or  impaired  by 
being  deposited  to  the  trustee's  own  credit,  still  he  may  be  chargeable 

us  In  re  Kyle,  181  Fed.  617.  Ann.  60S;  Mason  v.  Whlttnorne,  2  Gold. 

us  in  re  New  comb,  33  Fed.  826;  In  (Tenn.)  252;  Robinson  v.  Ward,  2  Car. 

re  Bnrt,  27  Fed.  54S:  In  re  Thorp,  2  4  p.  59;  WIDlama  v.  Williams,  55  Wig. 

Ware,  294,  Fed.  Can.  No.  14,002.  800,  12  N.  W.  465,  13  N.  W.  274,  42  Am. 

«oIn  re  Carr,  117  Fed.  572,  9  Am.  Bep.  708:'ShaTO  v.  Bawnan,  84  Ohio  SL 

Bonkr.  Bep.  58;  Utlca  Ins.  Co.  v.  Lynch.  25;  Whitehead  v.  Whitehead,  85  Va.  870, 

11  Paige  (N.  T.)  520.  9  S.  B.  10;  Matter  of  Stafford,  11  Barb. 

"i  See  State  Nat.  Bnnk  v.  Dodge,  124  IN.  T.)  353;    School  Dlst.  v.  First  Nat. 

t7.  S.  333.  8  Sup.  Ct.  521,  31  L.  Ed.  458;  Bank,  102  Mass.  174;  Coffin  i.  Bramlltt, 

State  Nat.  Bank  v.  Reilly,  124  III.  464,  42  Miss.  194.  97  Am.  Dec.  449;  Bracken- 

14  N.  E.  657.  ridge  v.  Holland,  2  Blackf.  (Ind.)  377,  20 

i«  Snlway  v.  Saltfay,  2  Russ.  &  M.  Am.   Dec.  123.  And  see  In  re  Barnett 

215 ;  Fletcher  v.  Walker.  3  Madd.  Ch.  73 :  (D.  C.)  214  Fed.  263.  32  Am.  Bankr.  Bep. 

Jenkins  v.  Walter,  8  Gill.  &  J.  (Md.)  218,  585. 

29  Am.  Dee.  539;Comm.  v.  McAlMer,  28  i«»Corya  v.  Cory*,  U»  Ind.  683,  22 

Pa.  St.  480;   Naltner  v.  Dolan,  108  Ind.  N.  E.  3. 
500,  8  N.  E.  289;  Norris  v.  Hero,  22  La. 
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with  interest  upon  it  if  it  appears  that  he  has  made  any  private  gain  from 
the  course  pursued.1*4 

Concerning  the  disbursement  of  the  funds  of  estates,  the  rules  made 
by  the  Supreme  Court  provide  that  "no  moneys  deposited  as  required  by 
the  act  shall  be  drawn  from  the  depository  unless  by  check  or  warrant, 
signed  by  the  clerk  of  the  court,  or  by  a  trustee,  and  countersigned  by 
the  judge  of  the  court,  or  by  a  referee  designated  for  that  purpose,  or  by 
the  clerk  or  his  assistant  under  an  order  made  by  the  judge,  stating  the 
date,  the  sum,  and  the  account  for  which  it  is  drawn."  1M  This  also  is 
imperative,  and  the  disbursement  of  money  in  any  other  manner  is  ir- 
regular, and  may  subject  both  the  trustee  and  the  depository  to  liabili- 
ty on  their  bonds  as  well  as  to  attachment  for  contempt  of  court. "• 
Even  the  court  itself  cannot  violate  this  rule,  and  it  has  been  held  error 
for  a  court  of  bankruptcy  to  withdraw  the  proceeds  of  a  sale  of  a  bank- 
rupt's property  from  the  designated  depository  and  have  the  money  de- 
posited in  another  bank,  though  it  was  done  for  the  purpose  of  securing 
interest  on  the  fund  while  it  was  tied  up  by  litigation.'"'  For  similar 
reasons,  no  state  court  can  require  a  depository  to  pay  a  judgment 
against  a  trustee  in  bankruptcy  out  of  the  funds  deposited  by  him.1*8 
But  if  there  is  apprehension  that  the  money  may  be  lost  through  the  in- 
solvency of  the  depository,  the  court  may  hear  the  suggestions  of  parties 
in  interest  with  reference  to  removing  it,  or  may  do  the  same  ex  officio 
and  without  application.1"*  But  where  an  officer  of  a  court  of  bank- 
ruptcy deposits  money  in  a  designated  depository,  the  same  relation  of 
debtor  and  creditor  is  created  as  in  the  case  of  an  ordinary  bank  depos- 
it, so  that  the  court  no  longer  has  the  same  jurisdiction  over  the  money 
as  it  has  over  funds  in  the  hands  of  a  receiver  or  trustee,  and  hence  it 
cannot  summarily  order  the  payment  of  money  out  of  the  depository- 
after  the  institution  has  passed  into  the  hands  of  the  superintendent  of 
banks  for  liquidation.110    In  regard  to  the  duty  of  the  referee  in  coun- 

i«  Hinckley  v.  Railroad  Co.,  100  D.  Fed.  619,  87  C.  O.-A.  521,  20  Am.  Bankr. 

a.  153.  25  L.  Ed.  591 ;  Livermore  v.  Wort-  Hep.  349. ' 

man.  25  Hun  <N.  T.)  341.  "9  Havens  v.  National  City  Bank,  4 

1«»  General  Order  No.  29.  Hun  (K.  T.)  131, 13  N.  B.  R.  95. 

'«« In  re  Cobb,  112  Fed.  655,  7    Am.  i*«  Ex  parte  Shipley,  4  Md.  493. 

Bankr.  Rep.  202.    See  Louisville  Woolen  "o  In  re  Bologh,  185  Fed.  825,  25  Am. 

Mills  v.  Tapp.  239  Fed.  463,  152  C.  C.  A.  Bankr.  Rep.  726.     Possibly  tlie  deposl- 

341,  38  Am.  Bnnkr.  Rep.  529.    It  la  ir-  tory  may  be  regarded  as  an  officer  of  the 

regular,  but  perhaps  permissible  in  some  court,  and  so  liable  for  misconduct  In 

cases,  for  the  trustee  to  agree  with  a  misappropriating  the  funds,  as  In  case 

creditor  that  securities  held  by  the  creel-  of  contempt,  but  this  cannot  be  true  of 

itor  shall  be  retained  by  him  and  ap-  each  of  the  employe's  or  nervants  of  the 

plied    as  a   general   payment   upon    his  bank.     See  Southern  Development  Co.  v. 

claim.    In  re  American  Paper  Co.  (D.  C.I  Houston  &  T.  0.  Ry.  Co..  27  Fed.  344 ; 

255  Fed.  121.  42  Am.  Bankr.  Rep.  716.  In  re  Western  Marine  4  Fire  Ins.  Co., 

nf  Huttlg  Mfg.   Co.   v.   Edwards,  160  3S  111.  2S9. 
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tersigning  checks,  it  is  to  be  observed  that  this  is  a  judicial  function  and 
not  a  mere  ministerial  duty,  and  the  referee  will  be  justified  in  refusing 
his  signature  if  he  has  cause  to  believe  that  the  amount  of  the  check  is 
too  great,  or  that  the  proposed  payment  is  fraudulent  or  for  an  invalid 
claim.  In  such  circumstances,  he  should  withhold  his  signature  until 
he  has  investigated  the  matter,  and  he  will  not  be  constrained  by  man- 
damus.1,11 

§  311.  Responsibility  for  Negligence  or  Misconduct. — It  is  a  crim- 
inal offense  if  a  trustee  in  bankruptcy  shall  knowingly  and  fraudulently 
appropriate  to  his  own  use,  embezzle,  spend,  or  unlawfully  transfer 
any  property,  or  secrete  or  destroy  any  document,  belonging  to  the 
estate  in  bankruptcy  and  coming  into  his  charge  as  trustee."*  Be- 
sides this,  he  is  personally  responsible,  in  an  action  on  his  bond,  for 
property  converted  to  his  own  use,1"  and  possibly  for  the  embezzlement 
or  misappropriation  of  funds  by  his  agents  or  employes.174  It  is  the 
paramount  duty  of  a  trustee  in  bankruptcy  to  conserve  and  advance 
the  interests  of  the  estate,  and  if  he  fails  to  keep  himself  clear  of  al- 
liances which  tempt  to  make  the  estate's  interest  subordinate  to  his 
own,  he  must  account,  not  only  for  losses  suffered,  but  for  gains  made 
by  him;  and  hence,  when  a  trustee,  through  the  medium  of  his  wife 
as  a  dummy,  entered  into  partnership  with  a  salesman  and  made  prof- 
its in  dealing  with  the  trust  estate,  he  must  account  therefor.1'8  If 
the  trustee  knowingly  appropriates  to  the  benefit  of  the  estate  prop- 
erty which  he  knows  is  not  the  property  of  the  bankrupt,  but  of  a  third 
person,  and  mingles  it  or  its  proceeds  with  the  proceeds  of  the  bank- 
rupt's property,  so  that  they  cannot  be  distinguished,  he  must  pay  the 
claimant  the  value  of  such  property  out  of  the  proceeds  of  the  estate  in 
bankruptcy."*  And  where  a  trustee  in  bankruptcy  refused  to  surrender 
property,  which  had  been  in  the  possession  of  the  bankrupt,  to  a  claim- 
ant who  was  its  rightful  owner,  it  was  held  that  both  the  trustee  ana 
the  estate  were  liable  for  such  of  the  property  as  subsequently  disap- 

iti  In  re  Clark,  9  N.  B.  R.  67,  Fed.  were  such  that  It  was  yroper  and  neces- 

Caa.  No.  2.810;  People  v.  Wood,  35  Barb,  sary  for  the  receiver  to  act  by  an  attor- 

(N.  Y.)  «53.  ney,  and  the  attorney  employed  was  one 

»*  Bankruptcy  Act  1898,  ]  29a.  in  Sood  standing  at  the  time,  and  there 

„  ™    .  —  _       «.  w'as  no  evidence  of  any  negligence  on 

...OrlmoldT.  W.tklm.  20  Hra  (N.  o»  pBt  tf  B»  >w*5.     It  "u  1* 

'    "'   '  that  he  should  not  be  held  accountable 

i"  See  In  re  Union  Bank.  37  N.  J.  for  the  money  so  lost. 

Eq.  420,  where  It  appeared  tbat  money  i"In  re  Webster  Loose  Leaf  Filing 

of  a  trust  estate  was  collected  and  mis-  Co.  (D.  C.)  252  Fed.  959,  42  Am.  Bnnkr. 

appropriated  by  an  attorney  at  law  who  Rep.  125. 

was  employed  by  the  receiver  In  the  bust-         n«  Bi 

[toss  of  the  trust,  and  the  circumstances  C.  C.  A. 
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peared,  whether  or  not  this  happened  through  any  negligence  of  the 
trustee.1" 

In  regard  to  the  performance  of  such  duties  of  his  office  as  are  mere- 
ly ministerial  in  character,  and  do  not  involve  the  exercise  of  discretion, 
he  is  liable  in  damages  to  any  person  injured  by  his  neglect  or  omission 
of  them.1'8  And  as  to  those  duties  which  require  the  exercise  of  judg- 
ment and  prudence,  it  is  a  general  rule  of  law  that  a  trustee  is  not  ac- 
countable for  an  honest  mistake,  but  where  his  duty  is  so  plain  that 
no  man  of  ordinary  intelligence  could  mistake  it,  he  is  responsible  if 
he  has  that  intelligence,  and  cannot  shield  himself  from  responsibility 
by  doubts  which  he  takes  no  measures  either  to  verify  or  to  dispel.17" 
Jt  has  been  held  as  to  various  classes  of  trustees  (and  no  doubt  the 
rule  is  applicable  to  trustees  in  bankruptcy)  that  such  a  fiduciary  is 
bound  to  exercise  such  a  degree  of  care  and  diligence  in  the  adminis- 
tration of  his  trust  as  would  be  expected  from  a  provident  owner  in 
regard  to  his  own  affairs,  and  is  liable  for  a  loss  occasioned  by  ordinary 
negligence,  but  not  for  acts  or  omissions  which  would  not  be  deemed 
culpable  in  the  management  of  his  own  concerns.180  Thus,  executors, 
guardians,  and  other  classes  of  trustees  are  not  generally  held  re- 
sponsible for  loss  occasioned  to  the  estate,  provided  they  have  exer- 
cised such  a  measure  of  care  and  prudence,  when  valuable  animals  die, 
or  when  property  is  destroyed  or  lost  by  unavoidable  accident  or  casu- 
alty, or  by  theft  or  burglary."1  The  failure  of  a  trustee  to  effect  in- 
surance on  property  of  the  estate  may  be  negligence  such  as  to  render 
him  liable  for  the  loss,  but  the  burden  of  proving  negligence  is  on  those 
who  seek  to  charge  him  with  it.18*  As  to  intangible  assets,  it  is  the 
duty  of  the  trustee  to  use  all  necessary  means,  by  action  or  otherwise, 
to  realize  the  debts  due  to  the  estate,  and  if  a  debt  is  lost  by  his  neg- 
lect of  this  duty,  when  the  debtor  had  property  sufficient  to  pay,  he 
is  personally  responsible  for  the  loss,  although  he  may  have  acted 
without  any  improper  motive.183    The  rule  is  the  same  where  he  al- 

1*1  In  re  Reeves  (D.  0.)  227  Fed.  711,  Trusts,  |  502.     See  Crosse  v.  Smith,  7 

36  Am.  Bftnkr.  Rep.  130.  East,  246,  258. 

it*  Russell  v.  Phelps,  42  Mich.  377,  4  ma  Estate  of  Johnson,  11  Phlla.  (Pa.) 

N.  W.  1.  83.     See     Croft's  Ex'rs     v.     Lyndsey, 

"•  Gilbert  v.  Satllff,  3  Ohio  St.  129.  Preem.  Oh.  1.     In  the  latter  case  (de- 

i*o  Litchfield  v.  White,  7  N.  T.  438,  57  elded  A.  D.  1676)  an  administrator  was" 

Am.  Dec.  634 ;  Burr  v.  McEwen,  Baldw.  relieved  from  responsibility  for  the  loss 

154,  Fed.  Cae.  No.  2,193.  of  proi>erty  of  the  estate,  consisting  of 

I"  Stevens  t.  Gage,  65  N.  H.  175,  20  certain  nooses,  which  were  destroyed  by 

Am.  Rep.  191 ;  State  v.  Meagher,  44  Mo.  the  great  fire  In  London.    The  question 

356,  100  Am.  Dec.  208;  Sea  well  v.- Green-  of  his  dnty  to  Insure  them  did  not  come 

way,  22  Tex.  691,  75  Am.  Dec.  794;  Car-  up,  the  system  of  Are  Insurance  not  being 

penter  v.  Carpenter,  12  B.  I.  544,  34  Am.  very  well  established  at  that  day. 

Rep.  716;  1  Perry,  Trusts,  |  441;  2 Beach,  laiRoyall'i  Adm'r   v.    McKenzle,   25 
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lows  money  in  which  the  bankrupt  has  an  interest  to  be  paid  out  and 
■  dissipated  by  a  bank  and  certain  joint  owners  without  objection,  when 
he  could  have  prevented  it.1"*  At  the  same  time  it  must  be  remembered 
that  the  trustee  is  not  allowed  willfully  or  recklessly  to  incur  costs  and 
expenses  in  litigation,  when  the  exercise  of  ordinary  prudence  and 
foresight  would  have  taught  him  that  litigation  was  unnecessary  or 
would  fail,  and  if  he  does,  he  is  personally  chargeable  with  such  costs, 
and  cannot  cast  them  upon  the  estate.1"  But  the  estate  of  the  bank- 
rupt is  not  liable  to  third  persons  injured  by  the  torts,  negligence,  or 
misconduct  of  the  trustee.1** 

§  312.  Joint  Trustees. — It  is  a  general  rule  that,  "in  the  adminis- 
tration of  a  trust,  where  there  is  more  than  one  trustee,  all  must  con- 
cur, but  the  entire  body  can  direct  one  of  their  number  to  transact 
business  which  it  may  be  inconvenient  for  the  others  to  perform,  and 
the  acts  of  the  one  thus  authorized  are  the  acts  of  all  and  binding  on  all. 
The  trustee  thus  acting  is  to  be  considered  the  agent  of  all  the  trustees, 
and  not  as  an  individual  trustee." in  But  where  several  trustees  leave 
the  entire  performance  of  the  trust  to  one  co-trustee,  they  are  all  equally 
responsible  for  his  performance  of  the  duties  which  they  have  thus 
delegated  to  him.1*8  And  a  majority  of  the  trustees  cannot,  by  any  rule 
or  resolution  which  they  may  adopt,  exclude  one  of  their  number  and 
so  divest  him  of  his  rights  as  to  make  his  subsequent  act  of  obtaining 
possession  of  the  trust  property  a  tort.1**  Under  former  bankruptcy 
acts  it  was  held  that  where  two  of  the  three  trustees  of  a  bankrupt  en- 
ter into  an  agreement,  in  the  absence  of  the  third,  the  contract  is  not 
binding  upon  the  absent  trustee,  unless  he  had  previously  given  au- 
thority to  make  it,  or  unless  he  subsequently  recognizes  and  acknowl- 
edges it.1**  But  this  rule  appears  to  be  changed  by  the  provision  of 
the  present  statute  that,  when  three  trustees  have  been  appointed,  the 
concurrence  of  at  least  two  of  them  shall  be  necessary  to  the  validity 
of  their  every  act  concerning  the  administration  of  the  estate."1 

§  313.  Accounts  and  Reports  of  Trustee. — Trustees  in  bankruptcy 
are  required  by  law  to  "keep  regular  accounts  showing  all  amounts 

Ala.  368.    And  see  In  re  Kuhn  Bros.,  234  in  Insurance  Co.  v.   Chase,  5  Wall 

'Fed.  277,  148  C.  C.  A.  179.  509, 18  L.  Ed.  524. 

i«  In  re  Kane,  161  Fed.  633,  20  Am.  m  Maccubbin  v.  Cromwell,  7  GUI  A  3. 

Bankr.  Rep.  616.  (Md.)   157 

"'""SW  v"  P°were'  "M"' "?•  '"Trustees  of  First  Society  v.  Stew- 

22  N.  E.  479;  In  re  Preston,  6  N.  B.  R.  arf   97  RBph    ,..    T,  «» 

454,  Fed.  Cas.  No.  11.394:  In  re  Brlnh-  "*  "  B"b"  (N"  Y)  55a 
man.BN.B.  R.541,  Fed.Cas.  No.l.RS3.  '"Blight    v.    Ashley,    Pet    C.    a    15, 

im  Adorns  v.  Meyers,  1  Sawy.  306.  8  Fed"  °M-  No-  I-M1- 
N.  B.  R.  214,  Fed.  Caa.  No.  62 ;  King  t.  '»»  Bankruptcy  Act  189S,  f  47b. 

IVIte,  32  Pa.  St.  136. 
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received  and  from  what  sources,  and  all  amounts  expended  and  on  what 
accounts,"  to  "report  to  the  courts  in  writing  the  condition  of  the  es- 
tates and  the  amounts  of  money  on  hand,  and  such  other  details  as 
may  be  required  by  the  courts,  within  the  first  month  after  their  ap- 
pointment and  every  two  months  thereafter,  unless  otherwise  ordered 
by  the  courts,"  to  "make  final  reports  and  file  final  accounts  with  the 
courts  fifteen  days  before  the  days  fixed  for  the  final  meetings  of  the  cred- 
itors," and  to  lay  before  such  final  meetings  "detailed  statements  of  the 
administration  of  the  estate."1"  Creditors  must  also  have  notice  of 
the  filing  of  the  final  accounts  of  the  trustee  and  the  time  when  and  the 
place  where  they  will  be  examined  and  passed  upon.1"  Trustees  (be- 
ing included  in  the  general  term  "officers,"  as  used  in  the  act)  are  also 
required  to  report  statistics  of  bankruptcy  proceedings  to  the  Attorney 
General  within  ten  days  after  being  requested  to  do  so.1M  It  is  also 
provided  that  "the  accounts  and  papers  of  trustees  shall  be  open  to  the 
inspection  of  officers  and  all  parties  in  interest,"1811  and  if  a  trustee 
refuses  to  permit  a  reasonable  opportunity  for  the  inspection  of  the 
accounts,  papers,  and  records  relating  to  the  estate,  when  directed 
by  the  court  so  to  do,  it  is  a  punishable  offense,  and  he  forfeits  his 
office  on  conviction.1**  And  generally,  failure  of  the  trustee  to  inform 
creditors  of  their  rights  and  of  the  condition  of  the  estate,  when  the 
suppression  of  facts  is  in  the  interest  of  one  class  of  creditors,  is  good 
cause  for  the  removal  of  the  trustee.1*1  Among  those  who  are  entitled 
to  demand  proper  and  necessary  information  from  the  trustee  are  the 
referee,1**  the  bankrupt,1"  and  any  creditor  of  the  bankrupt,  even 
though  the  latter  has  not  formally  proved  his  claim,***  or  though  he  has 
instituted  proceedings  against  the  trustee  for  the  reclamation  of  specific 
property.**1 

In  case  of  the  bankruptcy  of  a  partnership,  the  trustee  is  required  to 
t  keep  separate  accounts  of  the  partnership  property  and  of  the  property 
belonging  to  the  individual  partners.*01  But  except  for  this,  no  particu- 
lar form  or  manner  of  keeping  the  trustee's  accounts  is  prescribed,  and 
probably  any  system  would  be  sufficient  which  clearly  showed  the  re- 
ceipts and  disbursements  and  from  which  the  condition  of  the  estate 
could  be  easily  ascertained.*"     But  upon  the  final  settlement,  a  clear 

i«  Bankruptcy  Act  1898,  %  47a.  io»In  re  Blatsdell,  3  Ben.  420,  6  N. 

>«  Idem,  %  58a,  el.  6.  B.  B.  78,  Fed.  CaB.  No.  1,488. 

i»  ™™'  !  ^'  *""  *»  re  Samuels,  174  Fed.  911,  23  Am. 

«  Ia      '  I  «       ■   „  Banbr-  Hep-  528. 

'"•Idem,  i  29c,  cl.  3. 

i»'Ei  parte  Perkins,  5  Bias.  254,  8  "' In  re  Sanr-  122  Fed-  101,  10  Am. 

N.  B.  B.  56,  Fed.  Gas.  No.  10,982.  Bankr.  Bep.  353. 

i«In  re  Clark,  6  N.  B.  R.  194,  Fed.  ««i  Bankruptcy  Act  1898,  '  M. 

Cas.   No.   2.807.  .  ««  See  Solomons  v.  Kuraheedt,  3  Dam- 
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balance  sheet  should  be  presented,  and  proper  vouchers  "should  be  filed, 
and  the  balance  shown  by  such  sheet  must  correspond  with  that  shown 
by  the  statement  of  the  designated  depository.***  In  the  accounts  of 
trustees  generally,  inaccuracies  arising  from  inadvertence,  oversight, 
miscalculation,  or  palpable  mistake,  may  be  corrected  in  proper  cases 
when  returned  into  court.*"  But  "any  omissions  or  inaccuracies  in  the 
accounts  of  a  trustee,  inimical  to  the  interest  of  his  cestui  que  trust, 
give  rise  to  presumptions  against  him  which  are  decisive  unless  over- 
come by  collateral  proofs  affirmatively  establishing  his  perfect  fairness 
and  equity  in  the  premises."  **• 

If  the  trustee  fails  to  file  any  account  or  report  at  the  time  when 
he  is  required  by  law  to  do  so,  it  is  cause  for  his  removal  from  office.*'7 
And  it  is  always  within  the  power  of  the  court,  on  the  application  of  a 
party  in  interest  or  on  its  own  motion,  to  make  an  order  requiring  the 
trustee  to  file  an  account,  report,  or  statement  which  is  due  from  him,*** 
which  order  may  be  made  by  the  referee,***  and  to  compel  his  obedience 
by  commitment  as  for  contempt*1* 

The  final  account  of  the  trustee,  as  above  stated,  is  to  be  submitted 
to  the  final  meeting  of  the  creditors,  and  it  is  usually  exhibited  and  read 
to  them,  though  they  may  dispense  with  this  by  vote,  where  the  account 
has  been  on  file  long  enough  for  all  to  inform  themselves  of  its  terms.*11 
But  it  is  the  referee,  and  not  the  creditors,  who  must  pass  upon  the  ac- 
counts of  the  trustee ;  and  it  is  the  duty  of  the  referee  to  examine  and 
pass  upon  every  item  of  the  account,  without  regard  to  whether  or  not 
objections  to  particular  items  are  raised  by  the  creditors.*"  And  any 
person  who  desires  to  object  to  the  decision  of  the  referee  in  allowing  or 
disallowing  a  particular  item,  whether  it  be  the  trustee  himself  or  a 
creditor,  should  promptly  file  exceptions  to  the  account  as  passed,  and 
bring  the  matter  before  the  judge  by  petition  for  review  of  the  referee's 
rulings.*"     But   the   exceptant  must   move   promptly,   or   he  will   be 

arest  (N.  Y.)  307;  Hutchinson's  Appeal,  >nin  re  Merchants'  Ins.  Co.,  6  Bias. 

34  Conn.  500.  252,  Fed.  Cas.  No.  9,442. 

**«In  re  Carr,  116  Fed.  556,  8  Am.  *i*In    re    Bagitisky,    i    Nat.    Bankr. 

Bankr.  Rep.  6E5.  Newa,  360;    In  re  Sawyer,  2  Low.  551, 

son  Coffin  v.  Bramittt,  42  Miss.  194,  97  16  N.  B.  R.  460,  Fed.  Cas.  No.  12,399. 

Am.  Dec.  449.  The  district  judge  has  jurisdiction  to  in- 

*»»'Hottel  v.  Mason,  16  Colo.  43,  26  vestlgate  the  condition  of  the  trustee's 

Pac.  335;    Landls  v.  Scott,  32  Pa.  St  account  on  petition  of  a  creditor,  to  as- 

495.  certain  what  dividends,  if  any,  are  due 

"'General  Order  No.  17.  and  parable.    In  re  Sand,  Fed.  Cas.  No. 

«*  Adams  v.  Woods,  8  Cal.  306;  Mab-  12,302. 

ry  v.  Harrison,  44  Tex.  286.  21s  In  re  Reliance  Storage  &  Ware- 

»o»  In  re  Bellamy.  1  Ben.  390,  1  N.  B.  house  Co.,  100  Fed.  619,  4  Am.  Bankr. 

R.  64.  Fed.  Cas.  No.  1,266.  Rep.  49;    In  re  Clark,  9  N.  B.  R.  67, 

=  i«0'Conor  v.  Smiserl  (C.  C.  A.)  184  Fed.  Cas.  No.  2,810.     See  In  re  Byerly, 

Fed.  712,  20  Am.  Bankr.  Rep.  1.  128  Fed.  637,  12  Am.  Bankr.  Rep.  186. 
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deemed  to  have  acquiesced."*  The  decision  of  the  judge  on  such  ex- 
ceptions is  also  subject  to  review  by  the  appellate  court,  but  proceed- 
ings for  its  review  must  be  taken  in  due  season,  and  if  not,  the  order  of 
the  court  will  become  final  and  cannot  be  set  aside  or  modified  on  mo- 
tion.*1' 

§  314.  Discharge  of  Trustee. — When  the  estate  has  been  fully  ad- 
ministered and  is  ready  to  be  closed,  and  the  final  account  of  the  trustee 
has  been  filed,  examined,  and  allowed,  he  will  thereupon  be  discharged 
by  a  written  order,  which  may  be  made  by  the  referee.*1*  But  as  all 
orders  of  the  referee  are  expressly  made  subject  to  review  by  the  judge, 
the  latter  has  power  to  vacate  an  order  for  the  discharge  of  the  trus- 
tee.*" Objections  to  the  allowance  of  the  account  and  the  discharge  of 
the  trustee  may  undoubtedly  be  filed  by  any  creditor  who  alleges  fraud 
or  embezzlement  on  the  part  of  the  trustee  or  any  such  mismanagement 
of  the  estate  as  would  render  him  liable  to  be  surcharged  with  losses 
or  wasting  of  assets.*1*  The  court  may  set  aside  a  discharge  of  the 
trustee  which  has  inadvertently  found  its  way  into  the  files  of  the  court, 
and  may  order  him  to  proceed.*1*  But  after  receiving  his  discharge,  and 
unless  it  is  vacated,  the  trustee  has  no  power  to  convey  property  which 
came  into  his  hands  as  assets  of  the  estate,  and  the  mere  fact  that  his 
conveyance  recites  that  it  is  executed  to  correct  a  former  deed  gives 
it  no  additional  effect**0  But  it  seems  that  an  order  made  by  the  ref- 
eree authorizing  a  discharged '  trustee  to  sell  subsequently  acquired 
assets  is  equivalent  to  opening  the  discharge  or  reappointing  the  trus- 
tee.**1 

§  315.  Closing  and  Reopening  Estate. — The  court  of  bankruptcy 
has  jurisdiction  to  "close  estates,  whenever  it  appears  that  they  have 
been  fully  administered,  by  approving  the  final  accounts  and  discharg- 
ing the  trustees,  and  reopen  them  whenever  it  appears  they  were  closed 
before  being  fully  administered."  **'    The  referee  to  whom  the  case  was 

The   referee  has  no   authority  to  sur-  *'*Maybin  v.  Raymond,  1.5  N.  B.  II. 

charge  the  account  of  a  trustee,  unless  353,  Fed.  Caa.  No.  9,338. 

exceptions  thereto  filed  by  parties  in  in-  "'Richards  v.  Northwestern  Coal  ft 

terest  are  sustained.     In  re  Kenny  (D.  Mining  Co.,  221  Mo.  149,  119  S.  W.  953. 

C.)  269  Fed.  64,  46  Am.  Bankr.  Rep.  214.  *«  Gelsreiter  v.  Sevier,  33  Ark.  522. 

ii*  rn  re  Scherr,  138  Fed.  695,  14  Am.  •**  Bankruptcy  Act  1898,  *  2,  clause  8. 

Bankr.  Rep.  794.  As  to  the  proceedings  on  closing  an  es- 

»*  In  re  Iloyt  A  Mitchell,  127  Fed.  tate,  see  In  re  De  Ran,  260  Fed.  732,  171 

968.  11  Am.   Bnnkr.  Rep.  784.  C.  C.  A.  470,  44  Am.   Bankr.   Rep.  409; 

*">  Official  Form  No.  51.  In  re  Levy  (D.  C.)  261  Fed.  432,  44  Am. 

*"  Brown  v.  Persona,  122  Fed.  212,  Bankr.  Rep.  248.    The  estate  of  a  bank- 

68  C.  C.  A.  658,  10  Am.  Bnnkr.  Rep.  416.  rupt  is  never  technically  closed,  and  a 

*t*  In  re  Pea  body,   16  N.  B.  R.  243,  discharge  of  the  trustee  is  of  no  effect, 

Fed.  Caa.  No.  10,806.  where  there  has  been  no  final  meeting  of 
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originally  referred  has  jurisdiction  of  a  petition  to  reopen  it  and  may 
make  the  necessary  order.**8  And  where  a  bankrupt  has  concealed  prop- 
erty which  he  should  have  surrendered,  the  title  thereto  does  not  revest 
in  him  upon  his  discharge  in  such  sense  as  to  deprive  the  court  of  juris- 
diction upon  the  reopening  of  the  estate."*  A  petition  to  reopen  can  be 
filed  only  by  one  who  has  an  interest  and  will  be  benefited  thereby.*** 
And  this  does  not  include  a  creditor  who  had  not  proved  his  claim 
within  the  time  allowed,***  but  may  include  the  original  trustee  in  bank- 
ruptcy,**7 and  the  bankrupt  himself  in  a  voluntary  case.***  As  the  stat- 
ute provides  no  limitation  of  time  within  which  closed  estates  may  be 
reopened,  the  application  must  be  made  within  a  reasonable  time,  and 
the  doctrine  of  laches  applies  if  there  has  been  unreasonable  delay.*** 
The  granting  of  such  an  application  rests  very  much  in  the  discretion 
of  the  court,  and  its  decision  will  not  be  reversed  unless  an  abuse  of 
discretion  is  shown.***  Generally  the  application  is  made  on  the  ground 
of  the  discovery  of  unadministered  assets  and  if  the  sum  is  considera- 
ble, it  will  be  proper  to  reopen  the  case,*8'  but  not  if  the  assets  in  ques- 
tion are  so  inconsiderable  as  not  to  justify  the  trouble  and  expense.*** 
It  appears  that  the  estate  may  properly  be  reopened  on  the  petition 
of  a  purchaser  of  real  estate  from  the  trustee,  where  it  appears  that  the 


creditors  and  settlement  of  the  trustee's 
accounts.  Levy  v.  Schorr  (C.  C.  A.)  266 
Fed.  207,  45  Am.  Bankr.  Hep.  324.  As  to 
reopening  an  estate,  It  Is  said  that  the 
proceedings  for  that  purpose  need  not 
be  formal,  and  a  petition  Is  sufficient  to 
support  an  order  for  the  reopening  of 
the  estate  If  it  contains  sufficient  in- 
formation to  satisfy  the  court  of  the  Ju- 
risdictional fact  that  the  estate  waa 
closed  before  being  fully  administered. 
In  re  Carlucd  Stone  Co.  (D.  C.)  269  Fed. 
795,  48  Am.  Bankr.  Rep.  272. 

s>*Bilafsky  v.  Abraham,  183  Mass. 
401,  07  N.  E.  318. 

"*  Fowler  v.  Jenks,  90  Minn.  74,  96  N. 
W.  887,  96  N.  W.  914. 

"» In  re  Meyer,  181  Fed.  904,  25  Am. 
Bankr.  Rep.  44;  In  re  Graff,  250  Fed. 
997,  163  C.  C,  A.  247,  41  Am.  Bankr. 
Rep.  32. 

:«In  re  Paine.  127  Fed.  246,  11  Am. 
Bankr.  Rep.  351. 

"'In  re  Pntne,  127  Fed.  246,  11  Am. 
Bankr.  Rep.  351. 

«« In  re  Shaffer.  104  Fed.  982.  4  Am. 
Bankr.  Rep.  728 ;  In  re  Graff.  25."  Fed. 
241.  Iflfl  C.  C.  A.  421.  42  Am.  Bankr  Rep. 
741.    The  court  has  Jurisdiction  to  grant 


an  application  by  the  bankrupt  to  reopen 
the  proceedings  as  to  property  not  pass- 
ing through  the  bankruptcy  court,  in  or- 
der to  remove  any  question  as  to  title. 
In  re  Graff  (1).  C.)  242  Fed.  577,  40  Am. 
Bankr.  Rep.  205. 

2i»Traub  v.  Marshall  Field  &  Co.,  182 
Fed.  622,  25  Am.  Bankr.  Rep.  410;  In  re 
Paine,  127  Fed.  246,  11  Am.  Bankr.  Rep. 
351;  Clark  v.  Pidcock,  129  Fed.  745,  64 
C.  C.  A.  273,  12  Am.  Bankr.  Hep.  309; 
Duncan  r,  Watson,  198  Ala.  180,  78 
South.  448.  • 

"fin  re  Paine,  127  Fed.  246,  11  Am. 
Bankr.  Rep.  351;  In  re  Goldman,  129 
Fed.  212,  63  C.  C.  A.  370,  11  Am.  Bankr. 
Rep.  707;  In  re  Graff,  250  Fed.  997.  163 
C.  C.  A.  247,  41  Am.  Bankr.  Rep.  32. 

"i  In  re  Barton's  Estate,  144  Fed.  540. 
16  Am.  Bankr.  Hep.  569;  In  re  Levy  (D. 
C.)  259  Fed.  316,  43  Am.  Bankr.  Rep. 
590.  It  Is  proper  to  reopen  the  estate 
on  proof  that  a  sale  of  the  bankrupt's 
assets  was  effected  for  a  grossly  Inade- 
quate price  because  of  the  concealment 
of  assets  and  the  suppression  of  material 
facts.  In  re  Leigh  (C.  C.  A.)  272  Fed. 
078.  47  Am.  Bankr.  Rep.  72. 

=  «In  re  O'ConnelL  137  Fed.  838,  70 
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sale  was  not  legally  perfected.""  And  it  has  been  held  that  the  pro- 
ceeding might  be  reopened  to  allow  the  bankrupt  to  amend  his  schedules 
so  as  to  include  a  debt  which,  through  misapprehension,  was  listed  in  the 
name  of  the  wrong  party.***  As  the  reopening  of  a  closed  bankruptcy 
estate  is,  in  general,  only  for  the  purposes  of  distribution,  it  in  no  way 
affects  the  bankrupt  and  notice  to  him  of  the  application  is  not  neces- 
sary, and  if  a  restraining  order  is  made  in  connection  with  the  order 
for  opening  the  estate,  the  bankrupt  cannot  have  it  vacated  merely 
because  it  was  made  without  notice  to  him.*88 

When  the  case  is  reopened,  this  does  not  have  the  effect  of  re-instat- 
ing the  trustee  in  his  office,  or  of  revoking  his  discharge.  On  the  con- 
trary, the  first  step  to  be  taken  is  to  call  a  meeting  of  the  creditors,  and 
they  are  then  to  elect  a  new  trustee.***  As  this  is  a  case  of  "vacancy"  in 
the  office  of  trustee,  it  is  not  proper  for  the  referee  to  make  an  appoint- 
ment to  that  office  until  after  the  creditors  have  had  an  opportunity 
to  elect  and  have  either  neglected  to  do  so  or  failed  to  reach  an  agree- 
ment. But  if  the  referee  proceeds  at  once  to  appoint  a'trustee,  the  title 
of  the  latter  will  not  be  considered  invalid  in  any  collateral  proceed- 
ing."7 Since  the  statute  expressly  limits  the  time  for  proving  claims 
to  one  year  after  the  adjudication,  the  question  has  been  raised  whether 
the  reopening  of  the  estate  lifts  the  bar  of  the  statute  or  not.  In  one 
instance,  where  no  creditors  took  the  trouble  to  prove  their  claims  be- 
cause the  bankrupt  scheduled  no  assets,  and  he  was  discharged  and  the 
estate  closed,  but  afterwards  property  was  discovered  and  the  estate  re- 
opened, it  was  held  that  the  court  might  permit  the  filing  of  claims  for 
a  year  from  the  date  of  the  order  for  reopening  the  case,  although  the 
year  after  the  adjudication  had  expired.*88     It  should  also  be  observed 

C.  C.  A.  336,  14  Am.  Bankr.  Rep.  237:  Paine  (D.  C.)  127  Fed.  246, 11  Am.  Bankr 

In  re  Newton,  107  Fed.  429,  46  C.  C.  A.  Rep.  351;  In  re  Mincers  (D.  C.)  203  Fed. 

399,  6  Am.  Bankr.  Rep.  52.  .100,   41   Am.   Bankr.    Rep.    773;    In    re 

«*  In  re  Minners  (D.  C.)  233  Fed.  300.  Rochester  Sanitarium  &  Baths  Co.,  222 

41  Am.  Bankr.  Rep.  778.  Fed.  22,  137  C.  C.  A.  560,  34  Am.  Bankr. 

"« In  re  Adams  (D.  C.)  242  Fed.  335,  Rep.  355.  After  the  estate  is  closed  and 
40  Am.  Bankr.  Rep.  22.  But  see  In  re  there  is  no  longer  n  trustee,  the  power 
Bayer  (D.  C.)  210  Fed.  397a  32  Am.  of  the  conrt  in  respect  to  the  discharged 
Bankr.  Rep.  90,  holding  that,  where  it  trustee  Is  exhausted,  and  an  order  di- 
does not  appear  that  an  estate  in  bank-  rectlng  the  former  trustee  to  execute  an 
ruptcy  was  not  fully  administered  ivIipi  Instrument  validating  title  of  the  hank- 
closed,  the  conrt  has  no  Jurisdiction  to  nipt  to  property  alleged  to  be  newly  dis- 
ope  ii  the  same  that  the  bankrupt  ma;/  covered  is  Invalid.  In  re  Graff.  250  Fed. 
include  certain  omitted  creditors  In  his  997,  163  C.  C.  A.  247,  41  Am.  Bankr.  Rep. 
schedules.  32. 

3*n  In  re  Levy  (D.  C.)  259  Fed.  314.  44  *"  Fowler  v.  Jenks,  90   Minn.  74,  95 

Am.  Bankr.  Rep.  276.  N.  W.  887.  90  N.  IV.  914. 

«»« In  re  Newton,  107  Fed.  42!).  46  0.  *••  In  re  Pierson  (D.  C.)  174  Fed.  160. 

G.  A.  399,  6  Am.  Bankr.  Rep.  52;  In  re  23  Am.  Bankr.  Rep.  58.   But  see  contra, 
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that  the  order  reopening  the  estate  does  not  of  itself  authorize  the 
bringing  of  a  suit  to  recover  the  assets  claimed  to  have  been  newly  dis- 
covered in  the  hands  of  a  third  person,  but  simply  leaves  the  matter  in 
the  hands  of  the  referee  to  cause  the  election  of  a  trustee  and  to  author- 
ize such  suit,  or  not,  as  he  shall  deem  proper  under  the  circumstances 
shown.  "• 

In  re  Meyer  (D.  0.)  181  Fed.  801,  20  Am.  '*•  In  re  Ryburn  (D.  O)  145  Fed.  982, 

Bankr.  Rep.  44.  16  Am.  Bankr.  Rep.  514. 
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§  316.  Nature  and  Origin  of  Trustee's  Title. — The  bankruptcy  act 
of  1867  provided  for  the  transfer  of  the  bankrupt's  property  and  assets  to 
his  assignee  in  bankruptcy  by  means  of  an  instrument  in  the  nature  of 
a  deed  or  assignment,  to  be  executed  by  the  judge  of  the  court,  or,  in 
some  cases,  by  the  register  in  bankruptcy.'  But  the  present  statute 
provides  that  the  trustee  shall  be  vested  "by  operation  of  law"  with  ti- 
tle to  the  bankrupt's  property,  and  no  assignment  or  conveyance  to  him 
is  required,  except  as  to  property  in  foreign  countries.1  The  result  of 
an  adjudication  in  bankruptcy,  therefore,  in  divesting  the  title  of  the 
bankrupt  and  transferring  it  to  the  trustee,  is  not  a  sale,*  although  it  is 
within  the  terms  of  a  policy  of  insurance  rendering  the  contract  void  in 
case  of  an  "alienation"  or  "transfer"  of  the  property  covered,  or  a 
"change  in  the  title  or  possession,"  without  the  consent  of  the  insurer.* 
Hence  the  trustee  in  bankruptcy  does  not  occupy  the  technical  position 
of  an  innocent  purchaser  for  value  without  notice*  On  the  contrary,  it 
has  always  been  the  rule  in  bankruptcy,  and  still  continues  to  be  the 
rule,  with  an  exception  to  be  presently  noted,  that  trustees  in  bankrupt- 
cy, except  in  the  case  of  liens  or  transfers  which  are  fraudulent  or  void 
under  the  statute,  take  only  such  rights  and  interests  as  the  bankrupt 
himself  had  and  could  himself  claim  and  assert  at  the  time  of  his  bank- 
ruptcy, and  they  take  the  property  subject  to  and  affected  with  all  those 
claims,  liens,  and  equities  which  were  valid  against  it  in  the  hands  of 
the  bankrupt,  and  which  would  affect  and  bind  him  if  he  were  asserting 
those  rights  and  interests*  Thus  the  law  stood  until  1910,  when  Con- 
gress added  an  amendment  to  the  bankruptcy  act  providing  that  trus- 
tees in  bankruptcy,  "as  to  all  property  in  the  custody  or  coming  into  the 

i  Rev.  Stat  D.  S.  f  5*44.  225,  155  C.  C.  A.  65,  39  Am.  Bankr.  Rep. 

»  Bankruptcy  Act  1898,  §8  7, 70.  See  In  372 ;   Boise  v.  Taleott  (C  C.  A.)  264  Fed. 

re  F.  W.  Hall  A  Sous  (D.  C.)  208  Fed.  til,  45  Am.  Bankr.  Rep.  117 ;   Wool  ridge 

578,  31  Am.  Bankr.  Rep.  434 ;   Goldsmith  v.    Williams,    5    Alaska,    149;     m    re 

v.  Winner  Shingle  Co.,  96  Wash.  S16,  165  Scruggs.   200   Fed.   673,   31   Am.   Bankr. 

Pae.  302;   Gee  v.  Parks  (Tex.  Civ.  App.)  Rep.  94;    In  re  Charles  Town  Light  & 

193  S.  W.  767.     In  Hough  v.  City  of  Power  Co.,  109  Fed.  840.  29  Am.  Bankr. 

North  Adams,  190  Mass.  290,  82  N.  E.  46,  Hep.  721;    In  re  Interstate  Paving  Co., 

it  was  held  that,  upon  an  adjudication  in  197  Fed.  371,  28  Am.  Bankr.  Rep.  573; 

bankruptcy  against  the  owner  of  land,  First  Nat.  Bank  v.  Bacon,  113  App.  Div. 

the  situation  as  to  tbe  title  to  the  land  is  012,  98  N.  T.  Supp.  717 ;   Ellison  v.  Gan- 

tiie  same  as  it  would  have  been  under  iard,  167  Ind.  471,  79  N.  E.  400;    Good- 

a  deed  from  the  bankrupt  to  bis  trus-  year  Rubber  Co.  v.  Schreiber,  20  Wash, 

tee.  94,  69  Pac.  648 ;    Chare  v.  Chapln,  130 

■  In  re  Bozeinan,  1  Nat.  Bankr.  News,  Mass.  128;  F.  A.  Ames  Co.  v.  Slocomb 
479.  Mercantile  Co.,  106  Ala.  99.  51  South. 

'Perry  v.  Lorlllard  Fire  Ins.  Co.,  61  MM;    Chicago  Title  A  Trust  Co.  v.  Na- 

N.  T.  214,  19  Am.  Rep.  272:    Adams  v.  Ilunal  Storage  Co.,  260  111.  485, 103  N.  E. 

Rockingham  Ins.  Co..  20  Me.  202;   Stark-  227;    Ouwtnrd  v.  McNary,  86  W.  Va.  518, 

weather  v.  Cleveland  Ins.  Co.,  Fed.  Cos.  102  S.  E.  216. 
No.  13.309.  •  Zartman  v.  First  Nat,  Bank,  216  D. 

■  In  re  Seward  Dredging  Co.,  242  Fed.  S.  134,  30  Sup.  Ct-  368,  54  L.  Ed.  438, 
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custody  of  the  bankruptcy  court,  shali  be  deemed  vested  with  all  the 
rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings  thereon,  and  also,  as  to  all  property  not  in  the  cus- 
tody of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  judgment  creditor  holding  an  execution  duly 


23  Am.  Bankr.  Rep.  635;  York  Mfg.  Co. 
v.  CasselL  201  U.  S.  344,  26  Sup.  Ct,  481, 
60  L.  Ed.  782,  15  Am.  Bankr.  Bep.  633 ; 
Hewit  v.  Berlin  Machine  Works.  194  U. 
S.  296,  24  Sap.  Ct.  290,  48  L.  Ed.  986; 
Bacon  v.  International  Bank,  131  U.  S. 
ccsvi,  26  L,  Ed.  439;  Yeatman  v.  New 
Orleans  Sav.  Inst..  95  U.  S.  764,  24  L. 
Ed.  589;  In  re  Interstate  Paving  Co., 
197  Fed.  371,  28  Am.  Bankr.  Eep.  673 ; 
In  re  E.  M.  Newton  &  Co.,  153  Fed.  841, 
83  C  C.  A.  23,  18  Am.  Bankr.  Rep.  667; 
In  re  Walsh  Bros.,  195  Fed.  576,  28  Am. 
Bankr.  Rep.  243;  In  re  Peacock,  178 
Fed.  851,  24  Am.  Bankr.  Rep.  159;  Wal- 
ter A.  Wood  Co.  v.  Eubanka,  169  Fed. 
929,  96  C.  C.  A.  273.  22  Am.  Bankr.  Rep. 
307;  In  re  Blake,  150  Fed.  279,  17  Am. 
Bankr.  Rep.  668 ;  In  re  Kellogg.  118  Fed. 
1017,  66  O.  0.  A.  888;  Duplan  Silk  Co. 
v.  Spencer,  116  Fed.  689,  53  C.  C.  A.  321, 
8  Am.  Bankr.  Rep.  387;  Chattanooga 
Nat.  Bank  v.  Rome  Iron  Co.,  102  Fed. 
755,  4  Am.  Bankr.  Rep.  441 ;  Webber  v. 
Clark,  186  111.  256,  20  N.  E.  360.  32  N. 
E.  748 ;  Union  Brewing  Co.  v.  Interstate 
Bank  &  Trust  Co.,  240  111.  464,  88  N.  E. 
997 ;  Hardy  v.  Weyer,  42  Ind.  App.  343, 
86  X.  E.  731 ;  Wick  v.  Hlckey  (Iowa)  103 
N.  W.  469;  Exchange  A  Deposit  Bank 
v.  Stone,  80  Ky.  109;  Llnthlcum  v.  Fen- 
ley,  74  Ky.  (11  Bush)  131 ;  Chambers  v. 
Northern  Bank  of  Kentucky,  5  Ky.  Law 
Rep.  123;  Clarke  v.  Rosenda,  5  Rob. 
(La.)  27 ;  Blank  v.  Riant.  124  La.  832.  50 
South.  746;  Kenney  v.  Infra  11 8. 126  Mass. 
488;  Upton  v.  National  Bank  of  South 
lipndinir.  120  Mass.  153 ;  Dugan  v.  Nich- 
ols, 125  Mass.  43 :  Chaee  v.  Chapin,  130 
Mass.  128;  Lockwood  v.  Noble.  113 
Mich.  418.  71  N.  W.  856;  Davis  v.  Lump- 
kin. 57  Miss.  506.;  Abbey  v.  Commercial 
Bank  of  New  Orleans,  34  Miss.  671.  69 
Am.  Dec.  401;  South  End  Imp.  Co.  v 
Harden  (N.  J.  Eq.)  52  Atl.  1127;  Hunt 
v.  Osborn,  180  N.  T.  508,  72  N.  E.  1143 : 
First  Nat.  Bank  v.  Zartman,  189  N.  Y. 
653.  82  N.  E.  1126;  Van  Heusen  v.  Van 
Heusen  Charles  Co.,  74  Misc.  Rep.  292, 
131  N.  T.  Supp.  401;  Crane  Co.  v. 
Blk.Bkb.CId  Ed.)— 45 


Smythe,  94  App.  Div.  53,  87  N.  T.  Snpp. 
917;  White  v.  O'Brien.  31  Misc.  Rep. 
770,  64  N.  X.  Supp.  387;  Woodln  v. 
Frazee,  38  N.  T.  Super.  Ct.  100 ;  Godwin 
v.  Murchlson  Nat.  Bank,  145  N.  C.  320, 
59  S.  E.  154,  17  L.  R.  A.  (N.  S.)  935; 
Walker  v.  Taylor  (Tex.  Civ.  App.)  142 
S.  W.31;  Easonv.  Garrison, 36Tex. Civ. 
App.  574,  82  S.  W.  800;  Beall  v.  Walk- 
er, 26  W.  Va.  741 ;  Ferguson  v.  Bauern- 
felnd,  140  Wis.  42,  121  N.  W.  647 ;  Clar- 
Jdge  v.  Evans,  137  Wis.  218,  118  N.  W. 
198,  803,  25  L.  R.  A.  (N.  S.)  144 ;  In  re 
Scruggs.  206  Fed.  673,  31  Am.  Bankr. 
Rep.  94 ;  In  re  Thompson,  205  Fed.  556, 
30  Am.  Bankr.  Rep.  576;  In  re  TIctje 
(D.  a)  263  Fed.  917;  In  re  Hawley 
Down-Draft  Furnace  Co.  (D.  C.)  233  Fed. 
461,  38  Am.  Bankr.  Rep.  62;  Gage  Lum- 
ber Co.  v.  McEldowney.  207  Fed.  255,  124 
C.  C.  A.  641,  30  Am.  Bankr.  Rep.  261; 
In  re  Roeeboom  (D.  C.)  253  Fed.  136,  42 
Am.  Bankr.  Rep.  437;  In  re  Moose  River 
Lumber  Co.  (D.  C.)  251  Fed.  409,  42  Am. 
Bankr,  Rep.  242;  In  re  East  Stroud  s- 
burg  Supply  &  Const.  Co.  (D.  C.)  248 
Fed.  356,  41  Am.  Bankr.  Rep.  57;  Em- 
erson-Brantlngham  Implement  Co.  *■. 
Lawson  (D.  C.)  237  Fed.  877,  38  Am. 
Bankr.  Rep.  344;  In  re  Reading  Hat 
Mfg.  Co.  <D.  C.)  224  Fed.  786,  34  Am, 
Bankr.  Rep.  884 ;  In  re  Place  (I>.  O.)  224 
Fed.  778,  35  Am.  Bankr.  Rep.  426;  Gal- 
bralth  v.  First  Nat.  Bank,  221  Fed.  386, 
137  C.  C.  A.  191.  34  Am.  Rankr.  Rep. 
213;  Church  H.  Gates  &  Co.  v.  National 
Fair  &  Exposition  Ass'n,  172  App.  Div. 
581,  158  N.  Y.  Supp.  1070;  Coggan  v. 
Ward,  215  Mass.  13,  102  N.  E.  336; 
Walkof  v.  Fox,  90  Misc.  Rep.  338,  153 
N.  Y.  Supp.  27;  Southern  Trust  Co.  v.  * 
Wilklns.  101  S.  C.  457,  86  S.  E.  26 ;  Da- 
vie v.  Billings,  254  Pa.  574,  99  Atl.  163; 
O'Brien  v.  Doolittle,  91  Conn.  354,  99 
Atl.  1055 ;  Abele  v.  S.  A.  Meagher  Co., 
227  Mass.  427,  116  N.  E.  805;  Goodwin 
v.  Barre  Sav.  Bank  &  Trust  Co.,  91  Vt 
228,  100  Atl.  34;  American  Bottle  Co.  v. 
Finney,  203  Ala.  92.  82  South.  108;  Chi- 
cago  Title  *  Trust   Co.  v.   First  Nat. 
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returned  unsatisfied."  '  This  provision  gives  the  trustee  a  superior  po- 
sition with  reference  to  some  kinds  of  transactions  (notably  conditional 
sales)  which  would  have  been  valid  as  against  the  bankrupt  himself, 
though  voidable  as  to  lien  creditors.  And  so  far,  it  must  be  considered 
as  modifying  the  general  rule  above  stated,  and  as  rendering  inapplica- 
ble the  decisions  which  supported  it.'  But  otherwise,  the  rule  remains 
in  force.  Thus,  the  trustee  cannot  hold  real  estate  against  a  third  per- 
son who  claims  under  an  earlier  and  unrecorded  conveyance  made  to 
him  by  the  bankrupt.*  And  where  he  brings  his  bill  to  set  aside  a  sale 
of  the  bankrupt's  realty,  made  under  a  deed  of  trust,  and  for  leave  to 
redeem,  he  has  no  greater  rights  than  the  bankrupt  himself  would  have 
under  the  circumstances,  and  any  defense  that  would  be  available  against 


Bank,  174  111.  A  pp.  330 ;  ManJdne  v.  For- 
ward Movement  Syndicate,  28  CaL  App. 
285,  152  Pac.  813;  Williams  v.  Noyes  ft 
Nutter  Mlg.  Co.,  112  Me.  408,  92  AtL 
482,  Ann.  Cas.  19160,  1224;  Brawn  v. 
Brown,  172  Ky.  754,  189  S.  W.  921 ;  Lyt- 
tle  t.  National  Surety  Co.,  43  App.  D. 
C.  136. 

'Act  Cong.  June  25,  1910,  86  StaL 
838,  amending  Bankruptcy  Act  1898,  | 
47a.  See  In  re  Terrell,  246  Fed.  743, 
159  O.  C.  A.  40,  40  Am.  Bankr.  Rep.  713; 
Brown  t.  Crawford  (D.  C.)  252  Fed.  248, 
42  Am.  Bankr.  Bep.  263;  In  re  Cbotlner 
(D.  C.)  216  Fed.  916;  Furst-Kerber  Cut 
Stone  Co.  v.  Wells,  116  Va.  95,  81  S.  E. 
22.  The  rights  given  to  the  trustee  in 
bankruptcy  by  this  amendatory  act,  and 
which  may,  according  to  circumstances, 
be  those  of  "a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings."  or  those 
of  "a  Judgment  creditor  holding  an  ex- 
ecution duly  returned  unsatisfied,"  are 
not  denned  by  the  act,  as  they  are  es- 
sentially matters  of  state  law,  and  their 
scope  and  effect  must  therefore  be  deter- 
mined by  the  law  of  the  local  jurisdic- 
tion. In  re  Floyd-Scott  Co.  (D.  C.)  224 
Fed.  987,  35  Am.  Bankr.  Bep.  463. 

« In  re  Gehrts-Herblne  Co.,  188  Fed. 
"  502,  26  Am.  Bnnkr.  Bep.  470 ;  In  re  But- 
terwich,  131  Fed.  371, 12  Am.  Bankr.  Bep. 
536;  Thomas  v.  Taggart,  209  U.  S.  385, 
28  Sup.  Ct.  519,  52  L.  Ed.  845,  19  Am. 
Bankr.  Rep.  710;  Crawford  v.  Manilell, 
173  Mich.  109,  138  N.  W.  705.  As  to 
property  in  the  custody  of  the  court,  the 
trustee  is  in  the  position  of  a  creditor 
who  has  reduced  his  claim  to  judgment. 
In  re  Superior  Drop  Forge  *  Mfg.  Co. 
(D.  C.)  208  Fed.  813,  31  Am.  Bankr.  Rep, 


455.  As  against  the  rights  of  a  chattel 
mortgagee  under  an  unfiled  mortgage, 
the  trustee  in  bankruptcy  stands  in  the 
position  of  an  attaching  creditor.  Lake 
View  State  Bank  v.  Jones,  242  Fed.  821, 
155  C.  a  A.  409,  40  Am.  Bankr.  Rep.  14S. 
The  trustee's  right  to  property  In  the 
possession  of  the  bankrupt  is  superior  to 
that  of  a  mortgagee  holding  under  an 
unrecorded  mortgage  which  wonld  be 
good  as  between  the  bankrupt  and  the 
mortgagee.  In  re  Social  Circle  Cotton 
Milts  (D.  C.)  213  Fed.  994,  32  Am.  Bankr. 
Rep.  567.  But  this  amendment  was  in- 
tended to  preserve  but  not  to  enlarge  the 
rights  of  creditors ; .  and  where  under 
the  state  law  a  chattel  mortgage,  though 
unrecorded,  is  valid  except  as  against 
subsequent  creditors  without  notice  and 
prior  creditors  who  have  secured  liens 
by  attachment  or  levy,  a  trustee  cannot 
hold  property  as  against  the  bolder  of 
an  unrecorded  mortgage  for  the  benefit 
of  prior  simple  contract  creditors.  In 
re  Rutland-Perry  Co,  (D.  C.)  205  Fed. 
200,  80  Am.  Bankr.  Rep.  383.  And  Bee 
Martin  v.  Commercial  Nat.  Bank,  228 
Fed.  651, 143  0.  C.  A.  173,  36  Am.  Bankr. 
Rep.  25.  In  bankruptcy  proceedings 
against  a  firm  of  cotton  factors,  the 
trustee  represents  unsecured  creditors 
with  the  same  effect  as  if  they  had,  on 
the  date  of  the  filing  of  the  petition  In 
bankruptcy,  levied  executions  upon  the 
cotton  stored  by  the  firm  In  a  warehouse. 
Interstate  Banking  ft  Trust  Co.  v.  Brown 
235  Fed.  32,  148  C.  C.  A.  526,  37  Am. 
Bankr.  Rep.  771. 

»  Goss  v.   Coffin,  66  Me.  432,  22  Am. 
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the  bankrupt  may  be  urged  against  the  trustee."  So  where  the  bank- 
rupt had  borrowed  money  to  pay  for  certain  real  estate,  and  it  was  oral- 
ly agreed  that,  on  payment  of  a  note  given  for  the  loan,  the  title  should 
be  conveyed  to  him,  he  took  merely  an  equitable  title  subject  to  a  lien 
in  favor  of  the  holder  of  the  note/  and  his  trustee  in  bankruptcy  occu- 
pies no  more  advantageous  position.11  So  where  a  purchaser  of  person- 
al property  under  a  conditional  sale  sold  the  property  to  the  bankrupt, 
the  latter's  trustee  will  acquire  no  better  title  than  the  bankrupt  had." 
Estoppels  effective  against  the  bankrupt  may  also  bind  his  trustee,  as, 
for  example,  with  reference  to  ostensible  membership  in  a  firm,  when 
the  question  concerns  the  rights  of  creditors  who  relied  thereon,1*  or 
with  reference  to  the  merger  of  a  lien  in  the  legal  title  to  the  property." 
So,  where  none  of  the  creditors  of  a  bankrupt  extended  credit  to  him  in 
reliance  on  his  ownership  of  property  which,  while  standing  in  his  name, 
was  in  fact  held  by  him  in  trust  for  others,  his  trustee  takes  no  greater 
interest  or  right  therein  than  he  himself  had,  and  if  the  trust  was  en- 
forceable in  equity  against  him,  it  is  equally  so  against  his  trustee.1" 
And  in  fact,  as  a  court  of  bankruptcy  is  a  court  of  equity,  trustees  in 
bankruptcy  will  sometimes  be  ordered  to  do  full  justice  even  in  cases 
where  the  circumstances  give  rise  to  no  legal  right,  nor  even,  perhaps, 
to  a  right  which  could  be  enforced  in  a  «ourt  of  equity  as  against  an  or- 
dinary litigant."  To  take  another  illustration,  where  the  business  of 
the  bankrupt  is  the  retailing  of  a  patented  article  under  a  license  from 
the  patentee,  which  license  requires  him  to  sell  only  at  a  fixed  price  and 
gives  him  the  privilege  of  returning  any  of  the  articles  not  sold,  the 
trustee  in  bankruptcy  is  also  bound  by  the  terms  of  the  license,  and,  as 
to  the 'stock  on  hand  when  he  takes  possession,  he  must  either  sell  the 
articles  at  the  fixed  price  or  return  them.1' 

As  to  the  nature  of  the  trustee's  title,  it  is  entirely  peculiar  and  anom- 
alous.   It  is  sometimes  said  to  resemble  that  of  an  executor.1*    But  in 

« Jenkins    v.     Pierce,    98    111.    646.  "  In  re  Standard  Laundry  Co.,  116 

Where  title  to  land,  subject  only  to  a  Fed.  476,  53  C.  C.  A.  644,  8  Am.  Bankr. 

possible  defeasance,  was  vested  by  deed  Rep.   538 ;    Palmer  v.   Welch,   171   Mo. 

In  the  purchaser  at  a  tax  sale,  tbe  trus-  App.  560,  154  S.  W.  433. 

tee  of  the  bankrupt  owner  of  the  prop-  "  In  re  Coffin,  152  Fed.  381,  81  O.  C. 

erty,  not  qualifying  until  the  legal  title  A.  507,  18  Am.  Bankr.  Rep.  127. 

was  absolute  In  the  purchaser,  took  no  i»  In  re  Chase;  124  Fed.  753.  59  C.  C. 

rights  not  possessed  by  the  bankrupt.  A.  629,  10  Am.  Bankr.  Rep.  677. 

Beckbam  v.  LIndsey,  22  Ga.  App.  174,  » In  re  S.  Spltzel  &  Co.,  168  Fed.  156, 

95  S.  E.  745.  21  Am.  Bankr.  Rep.  729. 

"Beer  v.  Winter,  74  Neb.  437,  104  N.  lSDlllard  v.   Collins,  25  Gratt.  (Va.) 

W.  757.  343.    In  another  case  It  Is  said  that  as- 

i!  Crocker-Wheeler     Co.     v.     Genesee  signees  in  bankruptcy  do  not  Ue  the 

Recreation  Co.,  140  App.  Dlv.  720,  125  whole  legal  title  in  tbe  baukrup™  prop- 

N.  Y.  -Snpp.  721.  erty  as  heirs  and  executors  do.    Nothing 

n  Kelly  v.  Scott,  49  N.  T.  596.  Tests  in  them,  even  at  law,  but  such 
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truth  it  is  not  precisely  similar  to  the  title  of  an  executor,  an  administra- 
tor, a  guardian  or  conservator,  a  receiver,  or  an  ordinary  trustee.  It  is  a 
title  cast  upon  him  by  operation  of  law,  at  least  co-extensive  with  the  ti- 
tle of  the  bankrupt  and  in  some  respects  wider  or  stronger,  and  not  held 
for  his  own  benefit  or  advantage,  but  in  trust  for  those  entitled  to  share 
in  the  distribution  of  the  estate,1"  the  only  object  of  its  creation  being 
to  enable  the  trustee  to  collect  and  distribute  the  assets  among  the  cred- 
itors.** But  the  title  of  the  trustee  is  exclusive,  and  he  is  the  only  person 
who  can  sue  for  the  recovery  of  assets."  He  may  maintain  replevin 
for  the  recovery  of  specific  personal  property,  or  trover  for  damages  for 
its  conversion.'*  But  no  creditor  is  permitted  to  pursue,  and  subject  to 
the  payment  of  his  demands,  assets  of  the  bankrupt  which  existed  at  the 
time  of  the  adjudication  and  so  passed  to  the  trustee,  unless,  indeed,  the 
latter  has  distinctly  abandoned  them.*8  And  it  is  also  to  be  noticed  that, 
since  the  trustee's  title  vests  "by  operation  of  law,"  he  is  not  in  the  po- 
sition of  one  holding  under  a  power  or  authority  from  the  bankrupt, 
which  would  be  revocable  by  the  latter's  death.  The  statute  itself  .pro- 
vides that  the  death  or  insanity  of  the  bankrupt  shall  not  abate  the  pro- 
ceedings,** and  it  follows  also  that  the  trustee  could  not  be  required  in 
any  circumstances  to  surrender  the  estate  to  an  executor,  administrator, 
committee,  or  guardian.  Also  his  title  is  not  in  any  way  affected  by  the 
discharge  of  the  bankrupt  or  by  his  failure  to  obtain  a  discharge."  But 
the  trustee  has  no  control  over  the  interests  of  others  in  the  property, 
except  as  expressly  given  by  law  to  protect  the  bankrupt's  interests  for 
the  benefit  of  the  creditors.** 


estate  as  the  bankrupt  bad  a  beneficial 
as  well  as  a  legal  interest  In.  Ontario 
Bank  v.  Muroford,  2  Barb.  Ch.  (N.  Y.) 
596.  Proceedings  in  bankruptcy  may  be 
regarded  as  an  equitable  attachment. 
and  the  equitable  Interest  rested  In  the 
trustee  In  bankruptcy  lor  the  benefit  of 
all  the  creditors.  In  re  Hinds,  3  N.  B. 
R.  351,  Fed.  Chs.  No.  6516. 

i»  Brown  v.  Frenken,  87  Ark.  160.  112 
S.  W.  207 ;  Aiken  v.  Bdrington,  15  N.  B. 
R.  271,  Fed.  Cas.  No.  111.  The  trustee 
Is  the  agent  of  the  court  to  liquidate  the 
assets  of  the  bankrupt,  and  Is  not  the 
representative  of  the  bankrupt  but  of 
the  creditors,  and  holds  the  le?al  title 
to  property  as  their  representative. 
Barber  v.  Wiemer,  183  Iowa,  72,  166  N. 
W.  440. 

"  Bracklee  Co.  v.  O'Connor,  67  Misc. 
Rep.   (t~i.  122  N.  Y.  Supp.  710. 

ai  Schnurman's  Ex'x  v.  Blddle  ft  Co., 
109  Va.  702,  64  S.  E.  977. 


"  Haughey  v.  Albin,  2  Bond,  244,  2  N. 
B.  R.  399,  Fed.  Cas.  No.  6.222:  Foster 
v.  Hnckley,  2  N.  B.  R.  406,  Fed.  Cas.  No. 
4,971;  McT-elsh  v.  Tylee,  4  Stroba.  (C. 
C.)  287 ;  Collier  v.  Hopper,  133  Ark.  599, 
202  S.  W.  687. 

!>  Starr  v.  Whlteomb,  160  Mich.  491, 
114  N.  W.  345 ;  Jenkins  v.  Pilcher.  160 
Mich.  849,  125  N.  W.  355,  28  L.  R.  A, 
OS.  S.)  423.  But  where,  before  the-bank- 
ruptcy  proceedings,  a  novation  bas  been 
effected,  the  creditor,  and  not  the  trus- 
tee, Is  entitled  to  demand  and  receive 
payment  from  the  bankrupt's  debtor.  In 
re  Haynes  Son  ft  Co.  (D.  C.)  224  Fed. 
269. 

**  Bankruptcy  Act  1898,  |  8. 

*»  In  re  Cheney,  6  Iaw  Rep.  19,  Fed. 
Cas.  No.  2,636. 

"Goddard  v.  Weaver,  1  Woods,  267, 
6  N.  B.  R.  440,  Fed.  Cas.  No.  5,495. 
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To  a  certain  extent  an  adjudication  in  bankruptcy  is  notice  to  all  par- 
ties in  interest"  But  provision  has  also  been  made  by  law  both  for  of- 
ficial evidence  of  the  trustee's  title  and  for  imparting  notice  by  record. 
One  section  of  the  statute  declares  that  "a  certified  copy  of  the  order  ap- 
proving the  bond  of  a  trustee  shall  constitute  conclusive  evidence  of  the 
vesting  in  him  of  the  title  to  the  property  of  the  bankrupt,  and,  if  record- 
ed, shall  impart  the  same  notice  that  a  deed  from  the  bankrupt  to  the 
trustee  if  recorded  would  have  imparted  had  not  bankruptcy  proceedings 
intervened." M  And  another  section  provides  that  "the  trustee  shall, 
within  thirty  days  after  the  adjudication,  file  a  certified  copy  of  the  de- 
cree of  adjudication  in  the  office  where  conveyances  of  real  estate  are 
recorded  in  every  county  where  the  bankrupt  owns  real  estate  not  exempt 
from  execution."  w  But  the  title  of  a  trustee  in  bankruptcy  to  a  patent 
is  not  of  the  kind  that  must  be  recorded ;  and  the  transfer  of  the  patent 
to  the  trustee  by  the  adjudication  in  bankruptcy,  though  not  recorded  in 
the  patent  office,  will  prevail  over  a  recorded  assignment  of  the  patent 
from  the  administrator  of  the  bankrupt  made  after  the  bankruptcy.**  It 
should  also  be  remarked  that  the  title  of  the  trustee  cannot  be  divested 
except  by  the  order  of  the  court  which  has  control  of  the  administra- 
tion of  the  estate,  and  until  this  has  been  done,  all  other  conrte  must 
respect  the  trustee's  title,  at  least  until  he  has  been  discharged.*1 

§  317.  Date  of  Accrual  of  Trustee's  Title. — Under  the  explicit  pro- 
vision of  the  statute,  the  title  of  the  trustee  in  bankruptcy  takes  effect, 
by  relation,  from  the  date  of  the  adjudication  of  bankruptcy.3*  The  ad- 
judication divests  thetitle  of  the  bankrupt,  but  there  may  be  a  consider- 
able interval  of  time  before  the  appointment  and  qualification  of  a  trus- 

"  Where  a  trustee  In  bankruptcy  has  amended  by  Act  Cong.  Feb.  5,  1803,  32 

taken  possession,  the  property  Is  In  the  Stat.  797. 

custody  of  the  law,  and  cannot  be  re-  so  Prime    v.    Brandon    Mfg.    Co.,    16 

moved  therefrom  by  any  private  person  Blatchf.  453,  Fed.  Cas.  No,  1L421. 

or  by  any  process  out  of  any  court,  ex~  t1  May  v.  New  Orleans  &  C.  It.  Co.,  44 

cept  one  having  a  supervisory  control  or  La.  Ann.  444,  10  South.  760. 

superior   Jurisdiction    In    the   premises.  « In  re  Butterwiek,  131  Fed.  371,  12 

Williams  v.  Noyes  &  Nutter  Mfg.  Co.,  Am.  Bankr.  Rep.  536 ;  In  re  Fulton,  153 

112    Me.    408,   92    AH.   482,   Ann.   Caa.  Fed.  664,  18  Am.  Bankr.  Rep.  591;  Cur- 

1916D,  1224.    And  see  Archenhold  Co.  v.  rle  v.  Look,  14  N.  D.  482,  106  N.  W.  131 ; 

Schaefer  (Tex.  Civ.  App.>  205  S.  W.  139.  Bennett  v.  JBtua  Ins.  Co.,  201  Mass.  554, 

But  the  rule  that  the  filing  of  a  peti-  88  N.   E.  335,   131  Am.   St.   Rep.  414; 

tion  In  bankruptcy  is  a  caveat  and  an  Simpson  v.  Miller,  7  Cal.  App.  248.  94 

attachment  does  not  apply  to  those  hav-  Pac.  252;  In  re  Arctic  Stores  (D.  C.)  258 

lng  liens  on,  or  tide  to,  the  property  of  Fed.  688,  43  Am.  Bankr.  Rep.  543;    In 

the  bankrupt     Tube  City  Min.  &  Mill.  re  P.  J.  Sullivan  Co.  (D.  C.)  247  Fed. 

Co.  v.  Otterson,  16  Ariz.  305,  146  Pac  139,  41  Am.  Bankr.  Rep.  189 ;    Williams 

203,  L.  R.  A.  1910E,  303.  v.  Noyes  &  Nutter  Mfg.  Co.,  112  Me.  408, 

=*  Bankruptcy  Act  1898,  §  21e.  92    Atl.    482,    Ann.    Cas.    1916D,    1224; 

s»  Bankruptcy    Act    1808,    g    47c,    as  Barber  v.  WIemer,  183  Iowa,  72,  166  N. 
W.  440. 
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tee.  Hence,  if  it  were  not  for  this  provision  of  the  statute,  the  title  would 
remain,  during  such  interval,  in  nubtbus.  "The  correct  view  of  this  mat- 
ter is  that  the  condition  of  a  bankrupt's  property,  after  the  adjudication 
and  before  the  appointment  of  a  trustee,  is  analogous  to  the  condition  of 
the  personal  property  of  a  decedent  before  the  appointment  of  an  execu- 
tor or  administrator.  Bankruptcy,  like  death,  divests  the  title  of  the 
owner.  It  becomes  thereupon  in  custodia  legis.  Upon  the  appoint- 
ment of  a  trustee,  he  takes  title  by  relation  back  as  of  the  date  of  the  ad- 
judication." **  The  provision  requiring  the  trustee  to  file  a  certified  copy 
of  the  adjudication  in  every  county  where  the  bankrupt  holds  real  estate, 
does  not  affect  this  rule,  nor  is  such  filing  necessary  to  complete  the  title 
of  the  trustee  to  given  real  estate.*4  Again,  the  trustee  may  maintain 
trover  for  property  converted  before  his  appointment,  if  the  conversion 
occurred  after  the  adjudication.** 

But  it  has  been  made  a  question  whether  the  title  of  the  trustee  does 
not  relate  back  to  the  commencement  of  the  proceeding,  that  is,  the  filing 
of  the  petition.  Under  the  bankruptcy  act  of  1867,  it  was  held  that  it 
does.**  And  there  are  numerous  expressions  in  the  cases  decided  under 
the  present  statute  which  apparently  sanction  the  same  view.*7  But  it  is 
disapproved  by  the  Supreme  Court,  which  has  pointed  out  that  the  lan- 
guage of  the  act  of  1898  is  explicit  and  is  essentially  different  from  that 


111.  104.  93  N.  E.  140;  Sargeant  v.  Blake. 
160  Fed.  57,  87  C.  C.  A.  213.  20  Am. 
Bankr.  Rep.  113 ;  Potter  v.  Martin,  122 
Mich.  542,  81  N.  W.  424;  Toot  y.  City 
Nat.  Bank,  206  Fed.  250,  124  G.  a  A. 
118;  In  re  Continental  Coal  Corp.  238 
Fed.  113, 151  C.  C.  A.  189,  38  Am.  Bankr. 
Rep.  168;  In  re  Diamond's  Estate,  259 
Fed.  70,  170  C.  0.  A.  >38,  44  Am.  Bankr. 
Rep.  268;  Tripplehorn  v.  Cambron,  250 
Fed.  605,  162  C.  C.  A.  621,  41  Am.  Bankr. 
Rep.  334;  In  re  Wellmade  Gas  Mantle 
Co.  (D.  C.)  230  Fed.  502,  38  Am.  Bankr. 
Rep.  354.  In  re  Federal  Contracting 
Co.,  212  Fed.  688,  129  C.  C.  A.  224,  32 
Am.  Rankr.  Rep.  381;  Eopplin  v.  Lud- 
wlg  (Tex.  Civ.  App.)  170  S.  W.  105;  Pet- 
ty v.  Wilkins.  129  Ark.  361,  196  S.  W. 
453;  Carter-Mult al;  Transfer  Co.  v. 
Robertson  (Tex.  Civ.  App.)  198  S.  W. 
791 ;  Pbiloon  v.  Babbitt,  119  Me.  172, 109 
Ail.  817.  A  trustee  In  bankruptcy  was 
held  entitled  to  recover  from  the  payee 
of  the  bankrupt's  check  the  amount  he 
bad  collected  on  It,  where,  although  the 
check  was  given  In  good  faith  and  was 
deposited  for  collection  before  the  filing 
of  the  petition  in  voluntary  bankruptcy, 
It  was  not  paid  until  afterwards.    In  re 


«  In  re  Frnzln  &  Oppenhelm,  174  Fed. 
713,  23  Am.  Bankr.  Rep.  2S9.  And  see 
In  re  Gntwillig,  90  Fed.  475,  1  Am. 
Bankr.  Rep.  78.  Under  the  act  of  1867, 
the  property  of  the  bankrupt  remained 
In  him  until  an  assignee  had  qualified 
and  had  received  an  assignment  of  the 
property  from  the  judge  or  register. 
Leathern  &  Smith  Lumber  Co.  v.  Nalty, 
109  La.  325,  33  South.  354.  And  see  In 
re  Banks.  207  Fed.  662,  holding  that, 
after  the  filing  of  the  petition  and  prior 
to  the  adjudication,  the  bankrupt  holds 
the  title  In  trust  for  his  creditors. 

"Hull  v.  Burr,  61  Fla.  625,  55  South. 
852. 

■■  Mitchell  v.  McKibin,  8  N.  B.  R.  548, 
Fed.  Cas.  No.  9,666. 

«  Conner  v.  Long,.  104  U.  S.  228,  26  L. 
Ed.  723:  Morris  v.  First  Nat.  Bank,  68 
N.  T.  362;  Southard  v.  Wilson,  29  Me. 
56;  Phillips  v.  Helmbold,  26  N.  3.  Eg.. 
202. 

»'  In  re  Jndson,  192  Fed.  834,  27  Am. 
Bankr.  Rep.  704;  Glidden  v.  Massachu- 
setts Hospital  IJfe  Ins.  Co.,  187  Mass.  538, 
73  N.  E.  538;  St  Louis  County  v.  Watson, 
3  Mo.  App.  599;  Cornelius  v.  Boling,  18 
Okl.466,90  Pae.874;  Miller  v.  Barto,  247 
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of  the  earlier  statute."  It  is  true,  the  evident  intention  of  the  statute 
is  that  all  the  property  which  the  bankrupt  owned  at  the  time  of  the 
filing  of  the  petition  shall  be  drawn  into  the  administration  and  pass  to 
the  trustee.  But  this  intention  is  effected  by  other  provisions  of  the  act, 
not  by  that  which  relates  to  the  title  of  the  trustee.  After  the  petition 
is  filed,  and  before  any  adjudication  has  been  made,  the  property  may 
be  taken  and  placed  in  the  charge  of  a  receiver,  if  there  is  danger  of  its 
being  lost  or  dissipated.  Again,  it  is  said  that  the  filing  of  the  petition 
operates  as  notice  to  all  the  world  and  as  a  caveat,  warning  all  persons 
not  to  interfere  with  the  property,  or  an  injunction  having  the  same 
effect,  or  as  an  attachment  sequestrating  the  property  pending  the  fur- 
ther proceedings.**  Moreover,  an  injunction  may  be  obtained  preventing 
the  bankrupt  from  alienating  any  of  his  property  in  the  interval,  or 
forbidding  third  persons  from  removing  or  wasting  it.  But  the  title 
of  the  trustee  takes  effect  only  as  of  the  date  of  the  adjudication  and 
embraces  the  estate  as  it  then  was.  No  difficulty  need  be  experienced 
in  reconciling  this  doctrine  with  the  provision  of  the  statute  that  the 
trustee  shall  be  vested  with  title  to  property  which,  prior  to  the  petition, 
the  bankrupt  could  have  transferred.  For  this  refers  merely  to  the 
class  of  property  which  passes  to  the  trustee.**  In  other  words,  it  means 
property  which  the  bankrupt  could  have  transferred  if  a  petition  in  bank- 
ruptcy had  not  been  filed  against  him.  Hence,  for  example,  the  trus- 
tee cannot  maintain  trover  to  recover  the  value  of  mortgaged  personal 
property  of  which  the  mortgagee  had  taken  possession  and  appropriat- 
ed the  same  to  his  own  use  before  the  adjudication  in  bankruptcy.** 
And  so,  where  a  chose  in  action  has  been  assigned  by  a  bankrupt  before 
the  adjudication,  an  action  thereon  must  be  brought  in  the  name  of 
the  bankrupt,  and  not  in  that  of  his  trustee.**     On  the  other  hand,  this 

Howe    (D.    C.)    235    Fed.   90S,    37   Am.  assets  of  the  bankrupt,  it  was  held  that 

Bankr.  Rep.  601.  the  trustee  thereafter  appointed  might 

«•  Hiscoek    v.    Varick    Bank   of   New  recover  the  money  from  the  attorney, 

York,  206  U.  S.  28,  27  Sup.  Ct.  681,  01  notwithstanding  the  declaration  of  the 

U  Ed.  945,  18  Am.  Bankr.  Rep.  1 ;    In  Bankruptcy  Act  that  his  title  is  of  the 

re  Rose  (D.  C.)  206  Fed.  991,  30  Am.  date  of  adjudication.     Arnold  t.  Horrl- 

Bankr.    Rep.    791;     Christopherson    v.  gan,  238  Fed.  39,  151  O.  C.  A.  115,  88 

Harrington,    118  Minn.  42,  136  N.  W.  -Am.  Bankr.  Rep.  174. 

289,  41  L.  R.  A.  (N.  S.)  276.  *«  Gray  r.  Chase,  184  Mass.  444,  68 

sa  State  Bank  of  Chicago  v.  Cox,  143  N.  B.  676.    While  the  title  of  a  trustee 

Fed.  91,  74  C.  C.  A.  285,  16  Am.  Bnnkr.  in  bankruptcy  Is  only  that  which  exists 

Bep.  32 ;  Loeffler  v.  Wright,  13  Cat.  App.  at  the  date  of  the  adjudication,  of  neces- 

224,  109  Pac.  269;    Wright-Dalton-Bell-  sity  such  title  relates  back  to  the  time 

Anchor  Store  Co.  v.   Sanders.  142  Mo.  of  the  tiling  of  the  petition.    Nenherger 

App.  50,  125  S.  W.  517;  In  re  Flatland  Y.  Felis,  203  Ala.  142,  82  South.  1T2. 

(C.  C.  A.)  196  Fed.  310,  28  Am.  Bnnkr.  *'  Jones  v.  Miller,  17  N.  B.  R.  316, 

Rep.  476.    Where  after  the  flling  of  the  Fed.  Cas.  No.  7,482. 

petition  but  before  the  adjudication,  an  *2  Hynson  v.  Burton,  5  Ark.  492. 
attorney  and  the  bankrupt  diverted  cash 
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provision  of  the  statute  serves  to  define  clearly  the  dividing  line  be- 
tween property  which  is  assets  of  the  estate  in  bankruptcy  and  after- 
acquired  property  of  the  bankrupt,  which  is  his  own  and  is  not  drawn 
into  the  administration.  The  trustee  takes  title  to  such  property  only 
as  belonged  to  the  bankrupt  at  the  date  of  the  adjudication  and  which 
the  latter  owned  in  such  sense  that  he  could  have  transferred  title  to 
it  if  bankruptcy  had  not  intervened.  Whatever  vests  in  the  bankrupt 
after  that  date  is  free  from  the  claims  of  the  trustee  and  the  creditors.** 
But  to  have  this  character,  the  property  must  be  a  new  acquisition,  and 
not  merely  the  fruits  of  something  previously  held.  Thus,  rents  ac- 
cruing after  the  adjudication,  on  mortgaged  property  of  the  bankrupt 
which  conies  into  the  possession  of  the  trustee,  and  before  the  mortgagee 
has  taken  such  action  as  to  entitle  him  to  the  possession  of  the  prop- 
erty, belong  to  the  -estate.**  So  where  an  item  of  the  bankrupt's  assets 
consists  in  a  judgment  in  his  favor,  rendered  before  the  adjudication 
in  bankruptcy,  but  which  was  inadvertently  entered  for  an  amount  less 
than  the  verdict,  and  it  is  amended  by  order  of  the  court,  after  the  ad- 
judication, so  as  to  cover  the  full  amount,  the  trustee  in  bankruptcy  may 
claim  the  full  amount  of  the  judgment  as  finally  ascertained,  not  merely 
the  sum  for  which  it  was  entered  originally.46  Finally,  the  fact  that  the 
bankrupt  obtains  his  discharge  does  not  bar  the  right  of  the  trustee 
to   recover  property   subsequently   discovered.** 

But  while  the  foregoing  states  the  rule  as  to  title  to  the  bankrupt's 
property  vesting  in  the  trustee,  it  is  otherwise  as  to  the  right  or  status 
of  the  latter  as  a  creditor  holding  a  lien  or  an  unsatisfied  judgment 
creditor,  under  the  amendment  of  1910.  This  status  or  lien,  it  is  now 
held,  relates  back  to  the  commencement  of  the  proceedings,  that  is,  the 
date  of  the  filing  of  the  petition  in  bankruptcy." 

"  Wllkins  v.  Tourtellott,  42  Kan.  176,  36  Sup.  Ot.  466,  60  L.  Ed.  341,  36  Am. 

22  Pac.  11.    And  see,  supra,  j  236.  Bankr.  Rep.  754 ;  Bunch  v.  Maloney,  233 

"In   re  Dole,  110  Fed.  926,  7  Am.  Fed.  967, 147  C.  C.  A.  641,  37  Am.  Bankr. 

Bankr.  Rep.  21.  Rep.   369;     Lake   View   State  Bank   v. 

«  Zanteinger  v.  Ribble,  36  Md.  32,  4  Jones,  242  Fed.  821,  155  O.  C.  A.  409,  40 

N.  B.  It.  724.  Am.   Bankr.   Rep.  148 ;    In  re   Schilling 

**  Maybln  v.  Raymond,  16  N.  B.  R.  (D.  C.)  251  Fed.  966,  41  Am.  Bankr.  Rep. 

363,   Fed.   Caa.   No.  9,338.     If.  the  dia-  705;    In  re  Gay  &  Sturgis  (D.  O.)  251 

charge  be  set  aside  and  tbe  bankrupt's  Fed.  420,  41  Am.  Bankr.  Rep.  569;    Big 

assignment  of  life  policies   be   voided.  Four  implement  Co.  v.  Wright,  207  Fed. 

their    status,    afi    regards    the    trustee's  535,  125  C.  C.  A.  577,  47  L.  B.  A.  <N.  S.) 

interest,  is  of  the  date  of  adjudication,  1223,  31  Am.  Bankr.  Rep.  125;    Scales 

though  the  bankrupt  has  died.     In  re  r.  Holje,  41  Cal.  App.  733,  183  Pac.  308; 

Levy  <D.  C.)  227  Fed.  1011,  36  Am.  Bankr.  Kettenbach  v.  Walker,  33  Idaho,  644, 186 

Rep.  181.  Pac.  912;    First  Nat.  Bank  of  Union  v. 

"  Bailey  v.  Baker  Ice  Machine  Co.,  Wiener,  94  Or.  318.  181  Pac.  900,  186 

239  I".  S.  208,  36  Sup.  Ct.  50,  60  L.  Ed.  Pac.  41.     Compare  In  re  Rose  (D.  C.) 

275,  35  Am.  Bankr.  Ilep.  814 ;  Fairbanks  206  Fed.  991,  30  Am.  Bankr.  Rep.  79L 
Steam  Shovel  Co.  v.  Wills,  240  U.  S.  642, 
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§  318.  Asset*  in  Bankruptcy  in  General. — By  way  of  a  general 
definition,  it  may  be  said  that  assets  in  bankruptcy  are  property  of 
the  bankrupt,  or  the  proceeds  thereof,  coming  into  the  hands  of  the 
trustee  and  applicable  to  the  payment  of  the  debts.48  But  the  statute 
specifically  describes  the  classes  of  property  which  shall  constitute  as- 
sets, as  follows:  (1)  Documents  relating  to  the  property  of  the  bank- 
rupt ;  (2)  interests  in  patents,  patent  rights,  copyrights,  and  trade-marks ; 
(3)  powers  which  he  might  have  exercised  for  his  own  benefit ;  (4)  prop- 
erty transferred  by  him  in  fraud  of  his  creditors;  (5)  property  which, 
prior  to  the  filing  of  the  petition,  he  could  by  any  means  have  transfer- 
red, or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him;  (6)  rights  of  action  arising  upon  contracts  or 
from  the  unlawful  taking  or  detention  of,  or  injury  to,  his  property.** 
But  it  is  said  that  this  section  of  the  statute  is  not  to  be  construed  as 
exclusive  of  other  assets  not  therein  described,  so  that,  if  there  be  oth- 
er kinds  of  property  owned  by  the  bankrupt  and  applicable  to  his  debts, 
they  will  also  vest  in  the  trustee.*6  Further,  though  the  bankrupt  is 
required  to  file  a  schedule  of  his  property,  the  extent  of  the  trustee's 
title  does  not  depend  upon  it;  that  is,  the  latter  takes  title  to  any  prop- 
ery  which  he  may  discover  and  which  properly  constitutes  assets  of 
the  estate,  though  omitted  from  the  schedule.81  Several  of  the  kinds 
of  property  enumerated  in  the  statute,  as  above  will  be  separately  dis- 
cussed in  the  succeeding  sections  of  this  chapter,  but  some  require 
notice  in  this  place. 

First,  as  to  "documents  relating  to  his  property."  This  term  is  else- 
where denned  in  the  statute  as  including  "any  book,  deed,  or  instrument 
in  writing."  M  Consequently,  the  trustee  is  entitled  to  the  possession 
of  all  the  bankrupt's  books  of  account,  business,  papers,  contracts, 
securities,  etc.,  relating  to  his  business,88  and,  in  the  case  of  the  bank- 
's In  re  Wilson,  2  Hughes,  228,  Fed.  In  equity  to  the  claims  of  his  creditors. 
Cas.  No.  17,782.    As  to  Insurance  money  «  Chaiihere  v.  Bloch,  46  La.  Ann.  1386, 

taking  the  place  of  the  property  Insured,  16  South.  176 ;  Hallyburton  v.  Slagle,  130 
for  the  purpose  of  the  bankruptcy  pro-  N.  C.  482,  41  S.  E.  877;  Ledoux  v.  Sam- 
ceedin^s,  see  Tepel  v.  Coleman  (D.  O.)  uels,  116  App,  Dir.  726,  102  N.  T.  Supp. 
229  Fed.  300.  43 ;    Lplet  v.  Diersaen,  4  Gal.  App.  634. 

"  Bankruptcy  Act  1898,  g  70a.  See  SS  Pac.  812;  Jude  v.  Nebham  (Miss.)  60 
Brwu  v.  Crawford  (D.  C.)  252  Fed.  248,  South.  45;  Gray  v.  Qudger,  260  Fed. 
42  Am.  Bankr.  Rep.  263.  931,  171  O.  C.  A.  573,  44  Am.  Bankr.  Rep. 

»o  In  re  Baudoulne,  06  Fed.  536,  3  Am.  228 ;  Neuberger  v.  Fells,  203  Ala.  142, 
Bankr.  Rep.  55.  The  decision  was  as  to  S2  South.  172 ;  Jones  v.  Barnes,  107 
the  surplus  Income  of  a  bankrupt,  above  Miss.  800,  66  South.  212.  See  In  re  Levy 
the  amount  necessary  for  his  support,.  (D.  C.)  227  Fed.  1011,  36  Am.  Bankr. 
accruing  under  a  will  by  which  trustees      Rep.  181. 

were  charged  to  pay  him  a  died  share  of  02  Bankruptcy  Act  1898,  |  1,  clause  13. 

the   trust   estate  during  his   life,   and  »*  In  re  Hess,  184  Fed.  109,  14  Am. 

which  the  laws  of  the  state  made  liable      Bankr.  Rep.  559. 
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ruptcy  of  a  corporation,  the  corporate  record  and  stock  books.**  But 
if  the  bankrupt's  books  of  account  have  been  transferred  by  him  before 
the  commencement  of  the  proceedings  in  bankruptcy,  in  such  a  way 
as  to  give  the  holder  an  apparent  legal  title  to  them,  the  trustee  must 
resort  to  plenary  proceedings  for  their  recovery.1" 

As  to  property  conveyed  in  fraud  of  the  bankrupt's  creditors  this 
subject  will  be  more  fully  discussed  in  a  later  chapter.  But  it  may 
here  be  remarked  that,"  if  existing  creditors  have  not  sued  to  set  aside 
a  voluntary  or  fraudulent  conveyance  of  the  bankrupt's  property  until 
within  four  months  prior  to  his  bankruptcy,  they  are  not  entitled  to  the 
proceeds  of  the  property,  sold  on  vacation  of  the  conveyance,  but  such 
proceeds  belong  to  the  trustee  for  distribution  according  to  the  bank- 
ruptcy act.** 

As  to  property  which  the  bankrupt  could  have  transferred,  or 
which  could  have  been  levied  upon  and  sold  under  judicial  process 
against  him,  the  word  "transfer"  is  elsewhere  denned  in  the  act  as 
including  "the  sale  and  every  other  and  different  mode  of  disposing  of 
or  parting  with  property,  or  the  possession  of  property,  absolutely  or 
conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or  security."85 
Transferability  is  in  general  the  test  of  the  title  of  the  trustee  in  bank- 
ruptcy under  this  provision  of  the  act.M  And  any  interest  of  a  bank- 
rupt in  property  or  a  fund  which  he  could  by  any  means  have  trans- 
ferred passes  to  his  trustee,  although 'it  may  not  have  been  subject 
to  seizure  on  execution  against  him.**  On  the  other  hand,  without 
reference  to  the  question  of  transferability,  property  passes  to  the  trus- 
tee which  could  have  been  levied  upon  and  sold  under  process  against 
the  bankrupt.  And  whether  the  particular  property  could  have  been 
levied  on  and  sold  under  judicial  process  is  to  be  determined  according 
to  the  local  law.80  Generally,  however,  this  clause  will  include  all  prop- 
erty to  which  the  'bankrupt  had  title  as  between  himself  and  his  credi- 
tors."1 Thus,  where  personal  property  is  held  by  a  third,  person  under 
a  lease  from  the  bankrupt,  although  the  local  law  would  not  subject  it 
to  attachment  or  execution  at  the  suit  of  the  lessor's  creditors,  yet  if  it 

at  Babbitt  t.  Duteher,  216  TJ.  S.  102,  « Pollack  v.  Meyer  Bros.  Drug  Co., 

30  Sup.  Ct  372,  M  L,  Ed.  402,  17  Ann.  233  Fed.  861,  147  O.  O.  A.  536,  36  Am. 

Cub.  969,  23  Am.  Bankr.  Bep.  519.  Bankr.  Rep.  835. 

«  Rogers  t.  Winsor,  6  N.  B.  R.  246,  «» Rosenbluth  v.  De  Forest  A  Hotck- 

Fed.  Can.  No.  12,023.  kiss  Co.,  85  Conn.  40,  81  AU.  955;  In  re 

st  in  re  Martin,  193  Fed.  841,  27  Am.  Berry  <D.  C.)  247  Fed.  700,  41  Am.  Bankr. 

Bankr.  Rep.  545.     See  Smith  v.  Retail  Rep.  357. 

Merchants'  Fire  Ins.  Co.,  37  S.  D.  395,  «  Chesapeake  Shoe  Co.  v.  Seldner,  122 

158  N.  W.  780.  Fed.  593,  58  C.  O.  A.  261,  10  Am.  Bankr. 

i«  Bankruptcy  Act  1808,  j  1,  clause  25.  Rep.  466 ;    Boone  v.  Hall,  7  Bush  (Ky.) 

■-i  In  re  Packer's  Estate,  246  Pa.  116,  66,  3  Am.  Rep.  2S8;    In  re  MlUbourne 

92  Atl.  70.  Mills  Co.,  162  Fed.  038,  20  Am.  Bankr. 
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could  be  reached  by  trustee  process,  subject  to  the  rights  of  the  lessee, 
it  is  assets  of  the  estate  in  bankruptcy." 

As  to  the  nature  of  the  bankrupt's  title  or  interest,  it  may  be  said 
that  there  must  be  some  definitely  fixed  or  ascertainable  title  or  estate, 
in  which  the  bankrupt  has  a  beneficial  as  well  as  a  legal  interest.*8  But 
die  fact  that  his  interest  is  defeasible  or  contingent  does  not  necessarily 
prevent  it  from  being  transferable  or  assignable  and  therefore  assets  in 
bankruptcy.*4  It  has  even  been  held  that  the  trustee  will  be  entitled  to 
claim  money  which  was  placed  in  the  bankrupt's  hands  and  was  con- 
verted by  him  under  circumstances  such  as  to  make  his  act  larcenous." 
But  the  case  is  different  in  regard  to  property  which  is  held  by  the 
bankrupt  under  no  real  title,  but  by  virtue  of  a  conveyance  which  was 
fraudulent  and  void  as  against  the  grantor's  creditors.  It  is  the  latter, 
the  grantor's  creditors,  who  will  be  entitled  to  it,  and  not  the  trustee  in 
bankruptcy  of  the  grantee.**  We  have  also  to  consider  the  case  where 
the  bankrupt  is  not  the  sole  owner  of  property,  but  jointly  interested  in 
.  it  with  others.  Here  the  trustee  will  take  only  the  bankrupt's  share  or 
interest."  But  on  the  bankruptcy  of  a  person  who  was  in  fact  the 
sole  owner  of  a  business,  though  it  was  conducted  in  the  name  of  him- 
self and  another  as  partners,  the  property  and  assets  of  the  business  will 
pass  to  his  trustee  as  his  individual  property,  without  regard  to  any 
liability  of  the  ostensible  partner  to  the  creditors.*1  Without  attempt- 
ing to  enumerate  all  the  various  kinds  of  property  which  may  be  claimed 
by  the  trustee  as  assets,  it  may  be  observed  that  he  will  become  entitled 
in  Jiis  capacity  as  trustee  to  wages  or  salary  or  other  compensation  for 
services,  earned  and  payable  at  the  date  of  the  commencement  of  the 
proceedings  in  bankruptcy,  but  not  then  paid,  though  not  to  the  bank- 
rupt's earnings  for  services  after  that  date;  •as  also  to  money  in  bank 
to  the  credit  of  the  bankrupt,1*  to  accruing  rents  from  his  property,'1 

Rep.  718;   Patterson  v.  Boyd  (Tenn,)  150  »*  Manning    v.    Drake,    1    Midi.    84; 

8.  W.  424;    In  re  T.  C.  Burnett  &  Co.,  Gnnther  v.  Greenfield,  8  Abb.  Prac.  N.  8. 

.201  Fed.  162,  20  Am.  Bankr.  Rep.  872.  (N.  Y.)  191,  3  N.  B.  R.  730. 

«  Clark  v.  Williams,  100  Mass.  219,  •»  Goddsrd  v.  Weaver,  1  Woods,  267,  6 

76  N.  B.  723.  N.  B.  R.  440,  Fed,  Cas.  No.  5,495. 

*»  Ontario  Bant  v.  Mumford,  2  Barb.  •■.In  re  Gibson,  191  Fed.  665,  27  Am. 

Cb.  (N.  T.)  596 ;    In  re  Twaddell,  110  Bankr.  Rep.  401. 

Fed.  145,  6  Am.  Bankr.  Rep.  539.    See  In  •»  In  re  Evans,  253  Fed.  276.  See  In 

re  Hunter  Arms  Co.,  233  Fed.  79,  147  re  Gillespie  (D.  C.)  209  Fed.  1003. 
C.  O.  A.  149.  ™Waraier  v.  Citizens'  Bank  &  Trust 

"In  re  Wright  (C.  0.  A.)  157  Fed.  Co.,  122  Tenn.  164, 122  S.  W.  24B,  135  Am. 

544,  19  Am.  Bankr.  Rep.  454 ;  In  re  Jud-  St.  Rep.  869,  19  Ann.  Cas.  483. 
son,  188  Fed.  702,  26  Am.  Bankr.  Rep.  "Keenan  v.  Shannon,  10  Phlla.  (Pa.) 

™.  !.  219,  9  N.  B.  R.  441,  Fed.  Cas.  No.  7,640; 

«  Lord  v.  Seymour,  177  N.  T.  525,  69  .  In  re  Dole,  110  Fod.  920,  7  Am.  Bankr 

N.  B.  1126.  *  Rep.  21. 
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removable  trade  fixtures,7*  shares  of  corporate  stock  standing  in  the 
name  of  the  bankrupt,1*  and  the  interest  of  a  bankrupt  in  a  stock  pool 
organized  to  advance  the  market  in  a  certain  stock  and  then  sell  to  the 
public.'4  As  to  corporate  stock,  the  trustee  has  a  right  to  have  the 
certificate  transferred  to  him  or  to  have  a  new  one  issued,  if  it  is  beyond 
his  power  to  compel  a  transfer  from  the  .bankrupt,7*  and  probably  to 
vote  the  stock  at  stockholders'  meetings,  though  if  he  allows  the  bank- 
rupt to  do  this,  the  other  stockholders  have  no  right  to  object.™  But 
while  shares  of  corporate  stock  pass  to  the  trustee,  for  whatever  they 
may  be  currently  worth,  a  stockholder's  interest  in  the  accumulated  but 
undivided  profits  of  the  company  is  not  "property,"  and  therefore  the 
trustee  cannot  recover  dividends  declared  on  the  stock  after  the  bank- 
rupt's discharge.77  And  although  the  bankrupt  may  be  employed  by 
a  given  corporation,  all  the  stock  of  which  stands  in  the  name  of  his 
wife,  and  its  prosperity  may  be  chiefly  due  to  his  efforts,  it  does  not  fol- 
low that  any  part  of  its  property  can  be  claimed  as  assets  of  his  estate.7* 
And  it  is  to  be  noted  that  the  individual  liability  of  a  stockholder  in  a 
corporation  does  not  descend  upon  his  trustee  in  bankruptcy,  nor  at- 
tach to  the  assets  in  his  hands,  at  least  where  the  trustee  has  not  ac- 
cepted the  stock  or  consented  to  become  a  stockholder  in  the  corpora- 
tion.7" 

A  private  banker  being  subject  to  adjudication  in  bankruptcy,  the 
property  and  assets  employed  in  the  business  pass  to  the  trustee  in 
bankruptcy;  but  whether  the  creditors  of  the  bankrupt  in  his  capacity 
as  a  banker  have  a  preference  or  priority  over  his  general  or  personal 
creditors,  must  depend  upon  the  laws  of  the  particular  statel**    As  to 

«  Monte]  lo   Brick   Co.   T.   Trailer   (G.  declared,   and    there  la  do  good   reason 

C.  A.)  107  Fed.  482,  21  Am.  Bankr.  Rep.  for  their  failure,  a  stockholder  may,  by  a 

SOft  bill  In  equity,  compel  the  declaration  of 

'3  Wilson  v.  Atlantic  &  St.  L  It.  Co.,  2  a  dividend.     And  as  the  trustee  of  a 

Fed.  459.  ,  bankrupt  succeeds  to  the  bankrupt's  title 

r*  In  re  Lathrop,  Hnsklns  &  Co.,  184  to  corporate  stock  and  has  the  bank- 
Fed.  534,  24  Am.  Bankr.  Rep.  911.  rupt's  rights  and  remedies  as  respects 

'»  Wilson  t.  Atlantic  &  St.  L.  B.  Co.,  dividends  which  have  been  declared  or 

2  Fed.  459.  which  ought  to  have  bees  declared,  so 

»«  State  v.  Ferris,  42  Conn.  590.  where  corporate  directors,  to  protect  a 

»t  Bryan  v.  Sturgis  Nat  Bank,  40  Tex.  bankrupt,   failed    to  declare   dividends. 

Civ.  App.  307,  90  S.  W.  704,  40  Am.  tbe  trustee  may  maintain  a  suit  to  com- 

Bankr,  Rep.  18.     But  see  In  re  Brant-  pel  the  declaration  and  payment  of  a 

man,  244  Fed.  101,  156  C.  C.  A.  529.-  In  dividend. 

this  case  It  Is  said   that  ordinarily  a  "  Campbell    v.   Thompson,    IS   Colo. 

stockholder  cannot  maintain  an  action  App.  93,  70  Pae.  101. 
for  a  dividend  not  declared,  but  that  If  "American  File  Co.  v.  Garrett,  110 

directors  of  a  corporation  unreasonably  0-  S.  288,  4  Sup.  Ct.  90,  28  h.  Ed.  149 ; 

and  wrongfully  refuse  or  neglect  to  de-  Garrett  v.  Sayles,  1  Fed.  371. 
dare  dividends,  when  there  are  surplus  ,0  See  In  re  Sage  (D.  C.)  224  Fed.  525, 

profits  out  of  which  a  dividend  might  be  35  Am.  Bankr.  Rep.  436 ;  Ledgerwood  v. 
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property  which  has  inherent  value,  or  value  in  use  or  consumption,  but 
which  is  contraband  or  cannot  legally  be  sold,  the  case  is  doubtful.  It 
was  formerly  thought  that  where  the  bankrupt  was  a  licensed  dealer  in 
intoxicating  liquors,  his  stock  in  trade  would  be  assets  in  the  hands  of 
his  trustee  in  bankruptcy,  notwithstanding  the  doubt  as  to  the  legality 
of  any  sale  of  it  by  the  latter.81  But  since  the  adoption  of  the  Eight- 
eenth Amendment  to  the  federal  Constitution  it  would  appear  that  a 
stock  of  liquors  in  the  hands  of  a  bankrupt  would  not  be  assets  of  his 
estate,  since  it  could  neither  be  legally  transferred  by  him  nor  levied 
upon  and  sold  under  judicial  process. 

§  319.  Situation  of  Property. — All  property  of  the  bankrupt  sit- 
uated anywhere  within  the  United  States  passes  to  and  vests  in  his 
trustee  in  bankruptcy,  without  regard  to  the  territorial  limits  of  the  ju- 
risdiction of  the  court  which  made  the  adjudication  of  bankruptcy.  That 
is,  it  is  entirely  immaterial  that  parts  of  the  property,  whether  real  or 
personal,  may  be  situated  without  the  district  or  in  another  state;  it 
all  comes  within  the  trustee's  title  and  right  of  possession,  and  within 
the  exclusive  control  of  the  bankruptcy  court  in  which  the  proceedings 
are  had.8*  But  a  decree  in  bankruptcy  would  not  be  sufficient  in  itself 
to  invest  the  trustee  with  title  to  real  property  of  the  bankrupt  situated 
in  a  foreign  country,8*  the  reason  being  that,  as  a  bankruptcy  law  can 
have  no  exterritorial  operation,  it  cannot  affect  land  situated  beyond  the 
boundaries  of  the  United  States,  which  is  governed  only  by  the  law  of 
its  situs.  But  this  contingency  has  been  provided  for  by  the  present 
statute,  which  enacts  that  it  shall  be  the  duty  of  the  bankrupt  to  "execute 
to  his  trustee  transfers  of  all  his  property  in  foreign  countries."  **  While 
this  language  is  broad  enough  to  include  assignments  of  personal  prop- 
erty or  choses  in  action,  it  is  doubtful  whether  they  would  be  necessary. 
It  seems  that  intangible  personal  property  of  a  bankrupt,  such  that  its 
situs  must  be  taken  to  be  that  of  the  owner's  domicile,  will  vest  in  his 
trustee  in  bankruptcy,  though  the  obligation  which  it  secures,  or  the 
value  which  it  represents,  is  performable  or  payable  only  in  a  foreign 

DaBhiell  <T«.  Civ.  App.)  177  8.  W.  1010:  ford,  22  Grat.  (Va.)  195;    Knauth,  Na- 

In  re  Deutsche  Bros.  (D.  0.)  220  Fed.  ehod  &  Kuhne  v.  Latham  &  Co.,  219  Feu. 

682,  33  Am.  Bankr.  Rep.  858  721,  135  C.  C.  A.  419,  33  Am.  Bankr. 

"  See  Strub  v.  Gamble,  221  Fed.  253,  Rep.  631 ;    K«ger    v.  Clark  (Tex.   Civ. 

137  C.  C.  A.  258,  34  Am.  Bankr.  Hep.  App.)  216  S.  W.  434. 

229.  *'  Oakey  v.   Bennett,   11   How.   33,   IS 

sain  Te  Granite  City  Bank,  137  Fed.  L.  Ed.  593;  Chateon  v.  McFaddln  (Tex. 

81&  70  C.  C.  A.  316,  14  Am.  Bankr.  Bep.  Civ.  App.)  132   S.  W.  524;    In  re  Dele- 

404 ;  In  re  Wllka,  131  Fed.  1001, 12  Am.  hanty's  Estate,  11  Ariz.  366,  95  Pae.  100, 

Bankr.  Bep.  727;  Ward  v.  Hargett,  151  21  Ann.  Can.  1038. 

N.  C.  365,  66  S.  B.  340;  Cannon  v.  Well-  »*  Bankruptcy  Act  1898,  J  7,  clause  .1. 
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jurisdiction.  In  an  English  case  we  find  a  decision  that  bonds  of  a  for- 
eign government  vest  in  the  executor  of  a  decedent  who  held  such  bonds 
at  the  lime  of  his  death,  the  same  being  marketable  securities  in  Eng- 
land,85 and  the  rule  should  certainly  extend  by  analogy  to  trustees  in 
bankruptcy. 

§  320.  Burdensome  Interests. — Though  title  to  all  the  bankrupt's 
property  descends  upon  his  trustee,  the  latter  is  not  bound  to  accept  or 
to  administer  any  portion  of  it  or  any  item  of  assets  which  he  may  decide 
to  be  worthless,  or  likely  to  cost  more  than  it  will  yield,  or  to  be  more 
of  a  burden  than  a  benefit  to  the  estate.  In  the  exercise  of  his  judgment 
and  discretion  on  this  point,  he  may  reject,  abandon,  or  refuse  to  take 
charge  and  possession  of,  any  such  property,  and  so  free  himself  from 
any  duty  or  responsibility  in  regard  to  it.1*  Thus,  for  instance,  if  he 
finds  property  of  the  bankrupt  so  heavily  burdened  with  mortgages  or 
other  liens  that  he  considers  it  impossible  to  realize  anything  out  of  the 
equity  of  redemption  for  the  benefit  of  the  general  creditors,  he  may 
refuse  to  administer  it  and  abandon  it  to  the  secured  creditor,  and  it  is 
in  fact  his  duty  to  do  so  whenever  it  is  certain  that  the  general  estate 
would  derive  no  benefit  from  a  sale  of  the  property.87  So,  he  is  not 
bound  to  accept  any  property  which  may  involve  him  in  litigation,  when 
the  probability  is  that  the  estate  would  be  taxed  with  costs  and  expenses 
in  excess  of  any  sum  eventually  realized.*"  While  the  decision  of  such 
questions  is  for  the  trustee  in  the  first  instance,  and  he  is  bound  to  ex- 
ercise sound  judgment  as  well  as  good  faith,  his  determination  is  not 
irrevocably  binding  on  the  creditors.  That  is  to  say,  if  they  believe  his 
decision  to  reject  or  abandon  property  was  unwise,  and  that  the  prop- 

«  Attorney    General   v.    Bouwens,    4  65   Md.    40,   3   Atl.   895;     Oriswold   v. 

Mees.  k  W.  171.    See  Devisme  v.  Mar-  Morse,  58  N.  H.  211 ;  Berry  v.  Glllis,  17 

tin,  Wythe  (Va.)  298.  N.  H.  9,  43  Am.  Dec  684;    Briggs  v. 

*"  Sparbawk  v.  Yerkes,  142  TJ.  S.  1,  Avary,  47  Tex.  Civ.  App.  488,  106  S.  W. 

12  Sup.  Ct.  104,  35  L.  Ed.  915;  Amerl-  904;   Fleming  v.  Conrtenay,  98  Me.  401, 

can  File  Co.  v.  Garrett,  110  U.  S.  288,  4  57  Atl.  592,  99  Am.  St  Rep.  414;   In  re 

Sup.  Ct.  90,  28  L.  Ed.  149;    Sessions  r.  Zehner,   193  Fed.  787,  27  Am.  Bankr. 

Romadke,  145  U.  S.  29.  12  Sup.  Ct.  799,  Rep.  536;    McCarty  t.  Light,  155  App. 

36  L.  Ed.  609;    In   re  Wisconsin  Engine  Div.  36,  139  N.  Y.   Supp.  853;    Dow  v. 

Co.,  234  Fed.  281,  148  C.  C.  A.  183,  37  Bradley,  110  Me.  249,  85  Atl.  896. 

Am.  Bankr.  Rep.  106;    In  re  Scruggs  8T  In  re  Zehner,  193  Fed.  787,  27  Am. 

(D.  C.)  205  Fed.  073,  31  Am.  Bankr.  Rep.  Bankr.  Rep.  536 ;    In  re  Jersey  Island 

94;  In  re  Berry  (D.  C.)  247  Fed.  700,  41  Packing  Co.,  138  Fed.  625,  71  a  O.  A. 

Am.  Bankr.  Rep.  357;   Taylor  v.  Irwin,  75,  2  L.  R.  A.  (N.  8.)  560,  14  Am.  Bankr. 

20  Fed.  615;    Klmberllng  v.    Hartly,  1  Rep.  6S9;    In  re  Stewart,  193  Fed.  791, 

McCrary,  136,   1  Fed.   571;    Amory  v.  27  Am.  Bankr.  Rep.  529;    In  re  North 

Lawrence,  3  Cliff.  523,  Fed.  Cas.  No.  336;  Star  Ice  &  Coal  Co.  (D.  C.)  252  Fed.  301, 

Copeland  r.  Stephens,  1  Barn.  &  Aid,  42  Am.  Bankr.  Rep.  76. 

603;   Smith  v.  Gordon,  6  Law  Rep.  313,  »  Oldmlxon   v.   Severance,   119  App. 

Fed.  Cas.  No.  13,052;  Glenn  v.  Howard,  Div.  821,  104  N.  Y.  Supp.  1042. 
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erty  might  be  administered  for  the  benefit  of  the  estate,  the  court  of 
bankruptcy  i;r  open  to  them,  and  they  may  there  obtain  a  reversal  of  his 
decision  and  an  order  requiring  him  to  take  charge  of  the  property  and 
administer  it.**  But  if  the  trustee's  decision  to  abandon  the  property  is 
acquiesced  in,  or  not  overruled,  the  effect  is  to  restore  to  the  bankrupt 
the  title  and  possession  of  the  property  and  the  right  to  deal  with  it  as 
his  own,  and  the  trustee  cannot  thereafter  interfere  with  it  or  claim  any 
proceeds  arising  from  the  sale  or  other  disposition  of  the  property  or 
any  advantage  accruing  from  it.0*  Thus,  in  a  case  where  the  bankrupt 
was  carrying  some  policies  of  life  insurance,  the  trustee  decided  that 
they  were  not  of  any  value  to  the  estate,  and  hence  did  not  have  them 
appraised  or  make  any  provision  for  paying  the  premiums,  but  aban- 
doned them  to  the  bankrupt,  with  the  approval  of  the  court.  But  the 
beneficiaries  in  the  policies  or  the  bankrupt  himself  kept  up  the  pre- 
miums, and  the  bankrupt  died  before  the  estate  was  closed.  It  was  held 
that  the  trustee  was  not  entitled  to  recover  the  proceeds  of  the  policies 
from  the  insurance  companies  or  from  the  beneficiaries."  So,  when  the 
trustee  declines  to  fake  a  debt  or  claim  due  to  the  bankrupt,  it  becomes 
the  latter's  right  to  sue  upon  it  himself,  and  in  this  case  it  is  immaterial 
whether  or  not  the  trustee's  right  to  sue  would  be  barred,  as  that  does 
not  affect  the  bankrupt.** 

§  321.  Same;  Trustee's  Election  to  Accept  or  Abandon  Property. — 
The  trustee  cannot  be  put  to  his  election  whether  to  accept  or  to  reject 
property  of  the  bankrupt  unless  he  is  aware  of  its  existence  and  of  the 
circumstances  which  should  influence  his  decision.  In  other  words,  no 
one  else  can  deal  with  the  property  without  first  showing  that  the  trus- 
tee abandoned  it,  and  in  order  to  establish  this,  it  must  be  shown  that  the 
trustee  had  either  actual  knowledge  of  the  property  in  question  or  suffi- 
cient means  of  obtaining  full  information."  And  if  the  trustee  assumes 
control  over  the  property  with  reasonable  promptness,  after  learning  of 
its  existence,  no  previous  inaction  on  his  part  will  count  for  anything 

"•Sparnawk  v.  Yerkes,  142  V.  3.  1,  Co.  (D.   C.)  225  Fed.  893;    Mesirov  v. 

12  Sup.  CL  104,  36  L.  Ed.  915;  People's  Inn's  Spelden  &  Co.,  88  N.  J.  Law,  548, 

Nat  Bank  v.  Maxaon,  108  Iowa,  318, 150  67  Atl.  100;    Smith  v.  Wafal,  83  N,    J. 

N.  W.  601.  Law,  623,  97  Atl.  261. 

••  Fleming   v.  Courtenay,  98  Me.  401,  gi  Meyers  v.  Josephson,  124  Fed.  734, 

57  Atl.  592,  99  Am.  St.  Rep.  414;  Burton  59  C.  C.  A.  650, 10  Am.  Bankr.  Rep.  687. 

v.  Perry,  146  111.  71,  84  N.  E.  60;  Amory  »*  Buckingham    y.     Buckingham,    36 

v.  Lawrence,  3  Cliff.  523,  Fed.  Cas.  No.  Ohio  St  68. 

336;  Klmberllng  v.  Hartley,  1  McCrary,  •*  Dusnane  v.  Beall,  161  TJ.  S.  513,  16 

136,  1  Fed.  571;    Smith  v.  Gordon,  6  Sup.  Ct  637,  40  L,  Ed.  791;  Atwood  v. 

Law  Rep.  313,  Fed.  Cas.  No.  13.052;  Ha-  Bailey,   184   Mass.   133,   68   N.   B.   13; 

ley  v.  Boston  Belting  Co.,  140  Mara.  73,  Buckingham  v.  Buckingham,  36  Ohio  St. 

2N.  E.  785;    Shaffer  v.  Federal  Cement  63, 
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or  prejudice  his  rights  in  any  way.**  The  rule  that  a  bankrupt  can  as- 
sert title  to  any  property  which  the  trustee  declines  to  take  "can  have 
no  application  when  the  trustee  is  ignorant  of  the  existence  of  the  prop- 
erty and  has  had  no  opportunity  to  make  an  election.  It  cannot  be  that 
a  bankrupt,  by  omitting  to  schedule  and  withholding  from  his  trustee 
all  knowledge  of  Certain  property,  can,  after  his  estate  in  bankruptcy  has 
been  finally  closed  up,  immediately  thereafter  assert  title  to  the  property 
on  the  ground  that  the  trustee  has  never  taken  any  action  in  respect  to 
it.  If  the  claim  was  of  value,  it  was  something  to  which  the  creditors 
were  entitled,  and  this  bankrupt  could  not,  by  withholding  knowledge 
of  its  existence,  obtain  a  release  from  his  debts  and  still  assert  title  to 
the  property."  *■ 

Naturally  the  trustee  is  not  required  to  come  to  an  instant  decision 
on  learning  of  the  property  in  question.  He  must  be  accorded  a  rea- 
sonable length  of  time  in  which  to  inform  himself  and  arrive  at  a  con- 
clusion.*8 But  on  the  other  hand,  he  must  make  his  decision  within  a 
reasonable  length  of  time,  and  cannot  delay  indefinitely.  If  he  pursues 
a  policy  of  mere  neglect  and  inaction,  and  this  continues  for  an  unrea- 
sonable length  of  time,  it  will  give  rise  to  a  presumption  that  he  has 
abandoned  the  property,  and  will  estop  him  to  assert  any  interest  in  it, 
at  least  as  against  rights  or  liens  subsequently  acquired  by  third  persons, 
such  as  a  purchaser  from  the  bankrupt,  or  a  creditor  who  has  independ- 
ently taken  steps  to  subject  the  property  to  the  payment  of  his  debt.*1 
In  particular,  the  courts  will  not  permit  the  trustee  to  wait  indefinitely 
in  order  to  see  whether  an  item  of  property,  now  apparently  valueless, 
may  eventually  become  sufficiently  valuable  to  justify  him  in  taking 
possession  of.it  for  the  benefit  of  the  estate.** 

»*  Hammond  v.  Whlttredge,  204  II.  S.  owned  memberships  In  me  New  York 

538,  27  Sup.  Ct.  396,  Dl  L.  Ed.  606;   In  and  Philadelphia  stock  exchanges,  but 

re  Wiseman  &  Wallace,  ISO  Fed.  236,  20  at  the  time  of  bis  bankruptcy  they  were 

Am.  Bankr.  Rep.  283.  of  no  value  as    property  of  bis  estate. 

»*  First  Nat   Bank  v.   Laeater,   196  because  he  was.  Indebted  to  other  mem- 

U.  8.  115,  26  Sup.  Ct.  206,  49  L.  Ed.  408,  bers  of  the  exchanges  (whose  debts  were 

13  Am.  Bankr.  Bep.  698.  preferred   under  the  rules  of  the  ex- 

e"  Brings  y.  Avary,  47  Tex.  Civ.  App.  changes)  to  an  amount  largely    In  ex- 

488,    10S   S.    W.    904;     Whlttredge    v.  cess  of  the  value  of  the  seats.    The  trus- 

Sweetser,  189  Mass.  45,  75  N.  E.  222.  tees  In  bankruptcy  were  aware  of  all  the 

«'  Sessions  v.  Romsdka,  145  V.  S.  29,  facts,  but  they  did  nothing  towards  tak- 

12  Sap.  Ct.  799,  36  L.  Ed.  609;  Taylor  v.  Ing  charge  of  the  property  or  admlnls- 

Irwin,  20  Fed.  615;  Rugely  y.  Robinson,  taring  it.    They  "contented  themselves 

19  Ala.  404;    Smith  v.   Gordon,   6  Law  with  the  hope  that  masterly  inactivity 

Rep.  313,  Fed.  Cas.  No.  13,052;  Fleming  might  enable  them  to  assert  a  claim  if, 

v.  Courtenay,  98  Me.  401,  57  Atl.  592,  99  by  the  efforts  of  the  bankrupt,  the  load 

Am.  St.  Rep.  414.  of  debt  which   weighed  down  the  right 

**  Sparhawk  v.  Terkes,  142  V.  S.  1, 12  to  the  seats  was  lifted,  and  in  the  prog- 
Sup.  Ct.  104.  35  L.  Ed.  915.  In  this  ease  ress  of  years  the  value  of  such  seats 
the   bankrupt   was    a   stockbroker   and  happened  to  Increase,  Instead  of  dimln- 
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The  trustee's  election  not  to  take  the  property  may  be  manifested 
formally,  as  where  he  gives  a  written  waiver  of  his  right,  title,  and  in- 
terest in  the  property,  containing  also  permission  to  the  bankrupt  to  deal 
with  it  as  owner.*  Or  he  may  obtain  an  order  of  court  directing  him 
to  pursue  this  course,  or  approving  nunc  pro  tunc  an  abandonment  of 
the  property  already  made.1**  But  this  is  not  at  all  necessary,  as  re- 
gards third  persons.  For  the  abandonment  of  the  property  by  the  trus- 
tee may  be  conclusively  presumed,  not  only  from  unreasonable  delay  in 
claiming  it,  as  above  stated,  but  also  from  any  conduct  on  his  part  which 
is  plainly  inconsistent  with  an  election  to  retain  it  or  to  administer  it.'" 

§  322.  Property  in  Bankrupt's  Possession. — All  property  of  a  bank- 
rupt in  his  actual  possession  at  the  time  of  the  adjudication  passes  into 
the  hands  of  the  trustee  immediately  upon  his  appointment,  except  only 
such  as  is  exempt  by  law.1**'  And  where  a  deficit  is  shown  in  the  assets 
of  the  bankrupt's  estate,  he  must  account  for  it  by  a  satisfactory  explana- 
tion or  pay  the  amount  of  the  deficit  to  the  trustee.1**  And  if  he  at- 
tempts to  conceal  or  withhold  any  property  which  is  in  his  possession  or 
under  his  own  control  or  the  control  of  those  who  are  holding  it  merely 
as  his  agents  or  bailees,  he  may  be  compelled,  by  order  of  the  court  of 
bankruptcy,  to  surrender  it  to  his  trustee,  and  punished  for  his  failure 
to  obey.1**  Further,  "whatever  money  or  property  is  in  the  possession 
of  the  bankrupt  at  the  time  of  filing  his  petition,  which  he  is  actually  us- 
ing and  holding  as  his  own,  passes  to  his  assignee  [trustee]  in  bank- 
ruptcy, and  he  cannot  set  up  in  defense  to  the  claim  of  the  assignee  a 
title  in  a  third  person  merely  for  the  purpose  of  holding  on  to  it  himself. 
If  third  persons  have  the  possession,  this  court  cannot,  on  summary  pe- 
tition, order  it  to  be  delivered  to  the  assignee.  But  if  the  bankrupt  has 
it,  it  passes  to  the  assignee,  subject  to  the  liens  or  rights  of  third  per- 
sons, whatever  they  may  be.    After  the  assignee  gets  the  property,  any 

ish."    The  court  said    that  "their  eon-  Am.  St.  Rep.  414 ;  LaJng  v.  Fish,  lift  III. 

duet  can  be  viewed  In  no  other  Ught  App.  645. 

than  that  of  an  election  not  to  accept  »»*  In    re  Vogel,  7  Blatchf.  18,  Fed. 

these  rights  as  property  of  the  estate."  Cas.  No.  16,082. 

And  as  this   conduct  continued  for  ten  '"In  re  Peltasohn,  4  Dill,  107,  Fed, 

years  after  the  bankrupt's  discharge.  It  Cas.   No.   10,912;     In   re   Goodman,    106 

constituted  "laches  and  acquiescence  of  Fed.  566,  27  Am.  Bankr.  Rep.  697. 

the  most  pronounced  character."  >«*  Supra,  fg  227-231.    And  see  In  re 

«  Briggs  v.  Avary,  47  Tex.  Civ.  App.  Kreuger,  197  Fed.  124,  28  Am.  Bankr. 

488, 106  S.  W.  904.  R*P-  S00'   In  re  Karp,  196  Fed.  998,  28 

,„._              '         '           «_.—.-«.„»  Am.  Bankr.  Rep.  559;    In  re  Weber  Co.. 

uib  re  Joseptason,  121  Fed.  142,  9  ^  Fed   m    m  c    Q  A   ^  a  Am 

Am.  Bankr.  Rep.  345.  Bflnkr  Rep  m.   Uenim  T.  Goodman. 

i»i  Sessions  v.  RomadBa,  145  U.  S.  20,  165  Fed.  88ft,  81  C.  C.  A.  567,  21  Am. 

12  Sup.  Ct.  709.  36  L.  Ed.  609;  Fleming  Bankr.  Rep.  446;   In  re  Jablln,  194  Fed. 

v.  Courtenay,  08  -Me.  401,  57  Atl.  592,  99  228,  28  Am.  Bankr.  Rep.  54. 
Blk.Bkh.(3d  Ed.)    46 
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third  person  may,  by  petition  or  suit,  assert  his  rights  in  it." 1M  In  a 
case  where  an  individual,  who  was  engaged  in  the  manufacture  of  piano 
cases,  organized  two  corporations,  transferring  to  one  of  them  the  busi- 
ness and  to  the  other  the  real  property,  and  managed  the  two  corpora- 
tions, not  as  separate  and  distinct  entities,  but  as  a  part  of  the  manufac- 
turing business,  it  was  held  that,  on  the  bankruptcy  of  the  manufactur- 
ing corporation,  the  trustee  in  bankruptcy  was  entitled  to  a  summary 
order  extending  the  trusteeship  to  the  assets  of  the  other  corporation. "■ 

§  323.  Property  in  Custody  of  the  Law. — A  trustee  in  bankruptcy  is 
entitled  to  possession  of  all  of  the  bankrupt's  property  and  to  administer 
the  same,  although  it  may  be  subject  to  Hens  or  in  the  possession  of  a 
state  court  in  proceedings  to  enforce  a  lien.107  If  the  property  has  been 
committed  to  the  custody  of  a  receiver  appointed  by  a  state  court,  it  is 
the  right  and  duty  of  the  trustee  to  reclaim  it,  although,  in  view  of  the 
comity  which  subsists  between  the  state  and  federal  courts,  he  cannot 
do  this  by  any  hostile  proceedings,  but  must  apply  to  the  state  court 
for  an  order  directing  the  surrender  of  the  property  by  its  receiver,  and 
if  this  is  refused,  the  trustee  must  intervene  in  the  pending  suit.1**  If 
the  property  (or  the  money  arising  from  its  sale)  is  in  the  hands  of  a 
sheriff,  the  trustee  may  demand  and  claim  it,  provided  the  lien  under 
which  the  sheriff  seized  the  property  was  one  dissolved  by  the  adjudi- 
cation in  bankruptcy,  otherwise,  it  must  be  treated  as  in  the  custody  of 
the  court  and  a  proper  application  made  for  its  surrender."*  If  proper- 
ty is  in  the  possession  of  an  assignee  for  the  benefit  of  creditors,  the  as- 
signment being  dissolved  by  the  adjudication  in  bankruptcy,  or  being  the 
act  of  bankruptcy  on  which  the  adjudication  was  based,  such  assignee 
cannot  hold  the  property,  but  must  surrender  it  to  the  trustee  in  bank- 
ruptcy.11* Where  land  has  been  sold  under  decree  of  partition  and  the 
proceeds  impounded  in  the  state  court,  it  is  proper  for  the  trustee  of  a 
bankrupt  to  apply  to  the  state  court  for  an  order  directing  that  so  much 
of  the  fund  as  constitutes  the  bankrupt's  distributive  share  should  be 
paid  over  to  him  for  distribution  in  the  bankruptcy  proceedings,  and  the 
application  should  be  granted.111 

iei  Iq  re  Moses,  1  Fed.  845.    And  see  Side  Trust  Co.,  249  Fed.  189,  161  C  C. 

In  re  Havens,  8  Ben.  309,  Fed.  Cas.  No.  A.  22S,  41  Am.  Bankr.  Rep.  645;   In  re 

6.230.  Williams  (D.  C.)  240  Fed.  788;   Cudahy 

'••  In  re  Loosehen  Piano  Case  Co.  (D.  Packing  Co.  v.  New  Jersey  Dairy  Prod- 

C.)  261  Fed.  93,  44  Am.  Bankr.  Rep.  190.  nets  Co.,  90  N.  J.  Eg.  541,  107  Atl.  147. 

'<"  In  re  Kaplan,  144  Fed.  159,  16  Am.  "•  Supra,  |  28.     And  see  Bristol  v. 

Bankr.  Rep.  267.  Mills,  14  Pa.  Super.  Ct.  107;  In  re  Far- 

10"  Supra,  i  27.    And  see  Kennedy  v.  rell,  201    Fed.  338;    Cooper  v.  Dannen- 

Amerlcan  Tanning  Co.,  81  N.  J.  Eq.  109,  berg,  18  Ga.  App.  615,  89  S.  B.  1080. 

85  Atl.  812;    A.  H.  Alden  &  Co.  v.  New  "»  See  infra,  eh.  21. 

York  Commercial  Co..  157  App.  Div.  872.  '"  Moran  &  Wilkinson  v.  Martin,  21 

142  N.  T.    Supp.  772;    Gealey  v.  South  Ga.  App.  672,  94  S.  E.  005. 
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§  324.  Interests  in  Real  Estate.— The  title  to  all  real  estate  of  the 
bankrupt  passes  to  and  vests  in  his  trustee,11*  and  the  latter  may  if  nec- 
essary maintain  ejectment  for  its  recovery.111  Generally  speaking,  also, 
any  interest  which  the  bankrupt  may  have  in  landed  property  will  con- 
stitute assets  of  his  estate,  provided  it  is  a  beneficial  interest  and  one 
which  he  might  have  transferred  by  his  own  deed  or  which  might  have 
been  subjected  to  the  claims  of  his  creditors  outside  of  the  bankruptcy 
proceedings.114  Thus,  although  the  title  to  realty  may  be  in  another, 
yet  if  the  bankrupt  has  an  interest  in  it,  that  interest  will  be  available 
under  the  administration  of  the  trustee.11'  Or,  though  the  bankrupt, 
nominally  the  owner,  has  only  an  undivided  interest,  at  least  that  inter- 
est will  be  assets  of  his  estate.118  So,  where  an  estate  is  devised  uncon- 
ditionally to  two  persons,  and  after  the  death  of  the  testator  but  before 
the  probate  of  the  will,  one  of  the  devisees  is  adjudged  bankrupt,  the 
estate  so  devised  will  pass  to  his  trustee  in  bankruptcy.11'  Again,  it  is 
not  necessary  that  the  bankrupt's  title  should  be  one  in  fee.  A  life  es- 
tate vested  in  him  at  the  date  of  the  adjudication  is  assets  and  may  be 
sold  by  the  trustee.11'  Again,  a  conveyance  of  land  on  condition  of  the 
payment  of  an  annual  sum  to  the  grantor  during  his  life  gives  the  gran- 
tee a  title  which  will  pass  to  his  trustee  in  bankruptcy.119  And  although 
the  title  to  property  which  is  exempt  by  law  does  not  vest  in  the  trustee, 
yet  he  may  claim  land  which  was  once  occupied  as  a  homestead  but  has 
since  been  voluntarily  abandoned  by  the  bankrupt.1"  So  where  the  bank- 
rupt was  the  owner  in  fee  of  a  public  street  in  a  city,  subject  only  to  the 
public  easement  of  passage,  the  right  of  the  owner  therein  will  pass  to 
his  trustee  in  bankruptcy,1*1  but  a  mere  usufruct  in  property,  not  capable 


"iPearce  v.  Foreman,  29  Ark.  5R3. 
For  the  rule  as  to  fixtures,  see  In  re 
Wert  (D.  C.)  253  Fed.  963.  42  Am.  Bankr. 
Rep.  S3S,  341;  In  re  Dr.  Rlegel  Sani- 
tarium Co.  (D.  C.)  206  Fed.  319,  31  Am. 
Bankr.  Rep.  9a 

it*  Beach  v.  Beach,  14  Vt  28,  39  Am. 
Dec  204 ;  Essex  Co.  v.  Dnrant,  14  Gray 
(Haas.)  447 ;  Talcott  v.  Goodwin,  3  Day 
(Conn.)  264. 

ii<  Merrill  v.  Hussey,  101  Me.  439,  64 
Atl.  819:  Wright  v.  Green,  239  Mo.  449, 
144  S.  W.  437. 

wi  in  re  Sanderson,  149  Fed.  273,  17 
Am.  Bankr.  Rep.  871.  The  trustee  Is  enti- 
tled to  a  decree  adjudging  a  Men  on  the 
property  of  the  bankrupt's  wife  to  the 
amount  of  the  money  expended  by  the 
bankrupt  In  improvements  on  the  prop- 


erty. McKay  v.  Weager,  134  N.  T. 
Supp.  66. 

"«  In  re  Throckmorton,  149  Fed.  14S, 
79  C.  C.  A.  15,  17  Am.  Bankr.  Bep.  866. 

i"  Ejc  parte  Fuller,  2  Story,  327,  Fed. 
Cas.  No.  5,147. 

""Adair  v.  Adair's  Trustee,  90  S.  W. 
025,  80  Ky.  Law  Rep.  857;  City  Nat. 
Bonk  t.  Sloeum  (C.  C.  A.)  272  Fed.  11, 
47  Am.  Bankr.  Rep.  47.  But  otherwise 
as  to  a  life  estate  which  did  not  vert 
until  after  the  adjudication  of  bankrupt- 
cy- Hackett's  Ex'rs  v.  Hackett's  Trus- 
tee (Ky.)  118  S.  W.  377. 

i»Atwood  v.  KltteH,  9  Ben.  473,  17 
N.  B.  R.  406,  Fed.  Cas.  No.  641. 

i«  Martin  v.  Smith,  104  S.  W.  310,  31 
Ky.'  Law  Rep.  882. 

i«  Kinale  v.  Winston,  66  I1L  66. 
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of  being  transferred  by  sale  except  with  the  owner's  permission,  is  not 
assets  in  bankruptcy."* 

A  trustee  in  bankruptcy,  when  there  are  creditors  of  the  bankrupt 
who  are  entitled  to  invoke  an  estoppel  against  the  owner  of  realty, 
the  apparent  record  title  of  which  is  in  the  bankrupt,  and  on  the  faith 
of  which  credit  had  been  extended  to  him,  may  maintain  an  action 
to  appropriate  the  property  to  the  extent  of  the  claims  of  such  creditors, 
but  to  no  greater  extent  than  the  bankrupt's  creditors  might  have  ap- 
propriated it  if  bankruptcy  had  not  intervened-"*  Where  the  owner  of 
real  estate  died  intestate,  and  the  next  of  kin  conveyed  it  to  the  bank- 
rupt, who  held  it  at  the  time  of  the  bankruptcy,  and  no  proceedings 
for  its  sale  to  pay  the  debts  of  the  decedent  had  been  taken  up  to  that 
time,  the  receiver  in  bankruptcy  is  entitled  to  collect  the  rents."* 

§  325.  Same;  Equity  of  Redemption. — When  real  property  of  the 
bankrupt  is  incumbered  by  a  mortgage,  valid  as  to  creditors  and  not 
voidable  under  the  bankruptcy  act,  the  trustee  takes  title  to  the  bank- 
rupt's equity  of  redemption  in  the  premises."*  And  this  applies  not  only 
to  a  common-law  mortgage  in  the  ordinary  form,  but  to  equitable  mort- 
gages and  various  other  anomalous  forms,  such  as  a  conveyance  of  land 
which,  though  absolute  in  form,  is  intended  as  security  for  a  debt  and 
is  accompanied  by  an  unrecorded  agreement  of  defeasance,1**  an  instru- 
ment in  the  form  of  a  deed  of  trust,  but  meant  to  secure  a  debt,"7  a 
mortgage  of  personal  property  which  authorizes  the  debtor  to  sell  the 
items  covered,"*  and  an  assignment  of  a  judgment,  absolute  in  form, 
but  intended  as  security  for  the  price  of  goods  sold  or  to  be  sold  to 
the  assignor."'  So  also,  where  the  local  law  allows  a  certain  period 
of  time  for  redemption  from  a  sale  of  real  estate  under  execution,  this 
right  may  be  exercised  by  the  debtor's  trustee  in  bankruptcy,  provided 
the  appointed  time  has  not  expired  when  he  is  appointed,  though  it  will 
not  be  enlarged  by  the  intervening  bankruptcy.1**  A  trustee  in  bank- 
ruptcy will  also  be  entitled  to  collect  and  receive  the  rents  of  mortgaged 

in  in  re  O'Dowd,  8  N.  B.  R.  451,  Fed.  n«  Moora  v.  Albro,  129  Mass.  0. 

Can.  No.  10,439.  iiTin  re  Jersey  Island  Packing  Co.. 

"•Sergio   v.    Blackwood,    141   Minn,  j^g  Fed   625,  71  C.  C.  A.  75,  2  L.  R.  A. 

325,  170  N.  W.  508.  (jj.  g.j  559  u  Am-  Bankr.  Rep.  689. 

""  In  »  ?**  (DC)  253  Fed.  283,  lM  Jn  n             m  BW.  858,  8  Am. 

41   Am.   Bankr.   Rep.   818.  n.nki-    n™    <uw 

.»  In  re  Kellogg,  113  Fed.  120,  7  Am.  BftDir  ff  **■               „  M    M   „ 

Bankr.  Rep.  023;    Bryar"9  Appeal,   111  »»BngU*  t.  Ross,  140  Fed.  630.  15 

Pa.  St.  81,  2  AU.  344 ;   Robinson  v.  Den-  Am-  Bankr.  Rep.  370. 

ny,  57  Ala.  492 ;    Winstow  v.  Clark,  47  1*0  In  re  Goldman,  102  Fed.  122,  4  Am. 

N.  T.  261 ;    In  re  Stewart,  193  Fed.  791,  Bankr.  Rep.  100. 
27  Am.  Bankr.  Rep.  529. 
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property  of  the  bankrupt,  at  least  until  the  mortgagee  shall  have  taken 
proper  steps  to  secure  their  application  on  his  debt.1*1  But  if  a  mort- 
gage on  land  of  the  bankrupt  has  actually  been  paid,  the  property  will 
pass  to  the  trustee  in  bankruptcy  free  from  the  incumbrance,  although 
the  mortgage  has  been  assigned  to  a  third  person  instead  of  being  can- 
celed.1" 

§  326.  Same;  Leased  Property. — If  the  bankrupt  is  a  tenant  of 
leased  premises,  his  interest  in  the  unexpired  term  of  the  lease  will 
constitute  assets  of  his  estate  in  bankruptcy  and  pass  to  the  trustee.'3* 
The  latter  has  the  privilege  of  declining  to  accept  the  lease  and  of  sur- 
rendering possession  if  he  thinks  that  course  will  be  advantageous  for 
the  estate,  but  if  he  finds  that  the  leasehold  interest  has  a  market  value 
and  can  be  sold,  it  is  his  duty  to  claim  it  and  administer  it  for  the 
benefit  of  the  creditors.1*4  But  in  this  case  the  rights  of  the  landlord 
must  be  carefully  guarded.  It  is  said  to  be  the  duty  of  the  trustee  ei- 
ther to  fix  an  upset  price  for  the  sale  of  the  leasehold  sufficient  to  pay 
the  lessor  the  entire  rental  for  the  remaining  term  oi  the  lease  and 
pay  over  such  amount  to  the  lessor,  or  else  to  require  a  bond  with 
ample  security,  obliging  the  purchaser  to  conform  strictly  to  all  the 
terms  of  the  lease,  and  if  bids  cannot  be  obtained  subject  to  these  con- 
ditions, the  trustee  should  surrender  the  lease  to  the  landlord. 1M  If 
notice  to  quit  has  been  served  on  the  tenant  before  his  bankruptcy,  it 
will  serve  as  notice  to  the  trustee,  who  takes  only  such  rights  as  the 
bankrupt  had  at  the  time  of  the  adjudication,  and  a  new  notice  is  not 
necessary.1**  And  if  a  suit  to  cancel  the  lease  is  pending,  which  finally 
results  in  favor  of  the  landlord,  but  meanwhile  the  lessee's  trustee  in 
bankruptcy  has  remained  in  the  use  and  occupation  of  the  premises, 
his  possession  pendente  lite  will  be  that  of  a  trespasser  under  a  claim  of 

1*1  Alter  v.  Clark,  193  Fed  163;   Hun-  mln  re   Qutman,  197  Fed.  472,  2H 

ter  v.  Hays,  7  Bias.  362,  Fed.  Caa.  No.  Am.  Bankr.  Rep.  643.     The  trustee  in 

6,906.  bankruptcy   of   the  owner  of   a   mining 

ia?  M<-Master  v.    Campbell,  41  Mich,  lease    takes    the   lease   subject    to    the 

513,  2  N.  W.  836.  same  burdens  as  rested  on  the  leasee, 

im  Crowe  v.  Baumann,  190  Fed.  309,  and  may  take  it  only  by  complying  with 

27  Am.  Bankr.  Rep.  100;  In  re  Frazin  A  its  terms  and  conditions.     In  re  Barn- 

Oppenneim.  174  Fed.  713,  23  Am.  Bankr.  bardt  Coal  &  Umestone  Co.  (D.  C.)  265 

Rep.  289;    Olden  v.  Sassman,  08  N.  J.  Fed.  385.  44  Am  Bankr.  Rep.  170. 

En..  799.  64  Atl.  1134;   Wlldman  v.  Taj--  '"Lindeke  v.  Associates  Realty  Co., 

lor,  4  Ben.  42.  Fed.  Cas.  No.  17,654.    And  146  Fed.  630,  77  C.  C.  A.  56,  17  Am. 

see  I.yon  v.  Moore.  259  111.  23/ 102  N.  E.  Bankr.  Rep.  216.    And  see  In  re  Van  Dh 

179;    In  re  J.  L.  Kesner  Co.,  219  Fed.  Grift  Motor  Car  Co..  192  Fed.  1015,  27 

612,  185  C.  C.  A.  202.  Am.  Bankr.  Hep.  474. 

>««  Supra,  |  307. 
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title.1*7  Where  a  court  of  bankruptcy  has  acquired  jurisdiction  to  deter- 
mine the  right  of  a  lessor  to  a  forfeiture  under  the  terms  of  the  lease, 
it  will  proceed  on  equitable  principles,  and  will  refuse  to  enforce  a  for- 
feiture if  inequitable,  even  though  as  strict  matter  of  law  the  lessor 
may  be  entitled  to  it.'*8  Where  a  mining  lease  held  by  the  bankrupt 
became  subject  to  forfeiture  under  its  terms  pending  the  proceedings, 
the  trustee  will  be  permitted  to  avoid  the  forfeiture  and  retain  the 
lease  by  paying  the  royalty  in  arrears.1** 

§  327.  Same;  Remainders  and  Expectant  Estates. — A  vested  es- 
tate in  remainder  in  real  property  is  an  asset  which  will  vest  in  the 
trustee  in  bankruptcy,  as  in  the  ordinary  case  of  an  estate  limited  to 
one  for  life,  with  remainder  to  his  surviving  child  or  children  and  their 
heirs.  Here,  if  the  life-tenant  is  still  living  and  the  bankrupt  is  his 
child,  the  latter  has  a  vested  estate  which  will  pass  to  his  trustee  in 
bankruptcy.1**  But  as  to  contingent  remainders  and  expectant  inter- 
ests the  law  is  not  so  clear.  Several  cases  hold  that  a  vested  interest 
in  a  contingent  remainder  will  pass  to  the  trustee  in  bankruptcy,"1  par- 
ticularly where  the  contingency  relates  to  the  event  and  not  to  the 
person.  In  this  case,  it  is  said  the  remainder-man  possesses  a  right  of 
title  which  may  indifferently  be  called  a  vested  right  in  or  to  a  con- 
tingent interest  or  estate  or  a  contingent  right  to  a  future  interest  or 
estate,  and  such  a  right  is  alienable  and  transmissible  to  heirs,  and 
therefore  will  pass  to  the  trustee  in  bankruptcy  of  the  remainder-man.1** 
And  in  another  case  th'e  broad  view  is  expressed  that,  while  a  contingent 
remainder  is  not  technically  an  estate,  but  a  mere  possibility  of  an  es- 
tate in  the  future,  yet  it  is  "property"  within  the  meaning  of  the  bank- 
ruptcy act,  that  term,  as  used  in  the  statute,  being  of  the  broadest  pos- 
sible signification,  and  embracing  everything  that  has  exchangeable 
value,  or  goes  to  make  up  a  man's  wealth,  and  every  interest  or  estate 

'"In  re  St.  Louis  ft  Kansas  Oil  A  672,  8  Am.  Bankr.  Rep.  572;  Loomer  v. 

Gas  Co.,  168  Fed.  934,  22  Am.  Ranlir.  Loomer,  76  Conn.  622,  57  Atl.  167;   Simp- 

Rep.  66.  '  son  v.  Miller,  7  Oil.  App.  248,  94  Pac. 

'"In  re  Larkey  (D.  C.)  214  Fed.  867,  2SZ  >    Markham  v.  Waterman,  181  Kan. 

32  Am.  Bankr.  Rep.  287.  «•  181  pftc-  ■»■ 

_          _       .       .    _     .  .  _ .  *«i  Putnam   v.   Story,   132   Mass.  265 ; 

r.     J°^  SiT^S ^L£°5  *  Ltm5sto°e  Belcher  t.  Burnett,  126  Mass.  230;  In  re 

Co.  (DC.)  265  Fed.  386,  44  Am.  Bankr.  churchman,  4  Pa.  Co.  Ct  R.  237:  Boden- 

******  17°-  hamer  v.  Welch,  69  N.  C.  78 ;    Clark  v. 

no  in  re  McHarry,  111  Fed.  498,  49  C.  Grosh,  81  Misc.  Rep.  407,  142  N.  T.  Sopp. 

C.  A.  429,  7  Am.  Bankr.  Rep.  83 ;   In  re  966 ;  Clowe  v.  Seavey,  208  N.  T.  496,  102 

Haslett,  116  Fed.  680;    In  re  Twaddell,  N.  E.  521. 

116  Fed.  145,  6  Am.  Bankr.   Rep.   539;  n»In   re   Twaddell,    110   Fed.   145,   6 

In   re   St.  John,   105  Fed.  234,  5  Am.  Am.  Bankr.  Rep.  539;  Clowe  *.  Seavey, 

Bankr.  Bep.  196;    In  re  Wood,  98  Fed.  208  N.  I.  496,  102  N.  B.  621;    Clark  v. 
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which  the  law  regards  as  of  sufficient  value  for  judicial  recognition.148 
But  on  the  other  hand,  there  are  respectable  authorities  to  the  effect 
that  an  expectation  of  succeeding  to  an  estate,  fixed  as  to  the  person 
but  contingent  on  his  surviving  one  or  more  previous  takers  or  life- 
tenants,  is  nothing  more  than  a  mere  possibility,  and  not  of  such  a  na- 
ture that  it  could  be  reached  by  a  creditors'  bill,  and  therefore  not  vest- 
ing in  the  trustee  in  bankruptcy.14*  And  so,  if  the  expectancy  of  the 
remainder-man  depends  upon  the  omission  of  the  life-tenant  to  exer- 
cise a  power  of  appointment  which  he  holds,  it  appears  that  there  is 
nothing  which  could  be  made  available  for  his  creditors  in  bankruptcy. 
Thus,  under  a  devise  to  the  use  of  one  for  life,  with  power  of  appoint- 
ment by  will,  and,  in  case  of  failure  to  exercise  the  power,  the  property 
to  go  to  the  surviving  next  of  kin  of  the  testator,  one  who  is  next  of 
kin  does  not  take  such  an  interest  in  the  estate  in  remainder  as  will 
■pass  to  his  trustee  in  bankruptcy.14*  On  much  the  same  principle  rested 
the  decision  in  a  case  in  which  it  appeared  that  an  aged  woman  made 
her  will  devising  practically  her  entire  estate  to  her  son,  and  died  three 
weeks  later.  But  in  the  mean  time,  the  son  filed  his  voluntary  peti- 
tion in  bankruptcy.  Creditors  sought  to  make  the  property  available  for 
their  claims  in  the  bankruptcy  proceedings,  on  the  ground  that,  when 
the  petition  in  bankruptcy  was  filed,  the  son  had  a  contingent  interest 
under  the  will  which  should  constitute  an  asset  of  his  estate,  and  rep- 
resented that  it  would  be  a  fraud  upon  them  to  allow  the  bankrupt  to 
retain  the  property  for  himself,  since  his  petition  in  bankruptcy  was 
evidently  filed  in  the  expectation  of  his  mother's  early  death  and  in  an- 
ticipation of  that  event.  But  the  court  held  that,  since  the  mother 
might  at  any  time  have  changed  her  will,  the  bankrupt  had  no  property 
rights  under  it  during  her  life,  and  what  he  eventually  received  under 
it  was  not  assets  of  his  estate  in  bankruptcy  but  after-acquired  prop- 
erty and  his  own.14*     Again,  where  the  father  of  a  bankrupt  orally 

Grosh.  SI  Wise.  Rep.  407,  142  N.  Y.  Supp.  Swift  (C.   C.  A.)  268   Fed.  300,  46  Am. 

066.  Bankr.  Hep.  70.    And  therefore  property 

i*«  Martin  v.  Maxwell,  86  S.  0.  1,  07  which  the  alleged  bankrupt  expects  or 

8.  B.  062,  138  Am.  St  Rep.  1012.  hopes  to  acquire  thereafter  by  will  or 

144  van  Heusen  v.  Van  Heusen  Charles  descent  la  not  assets  of  his  estate.    Idem. 

Co.,  74  Misc.  Rep.  292,  131  N.  Y.  Supp.  i*n  In   re  Wetmore.  102  Fed.  290.  4 

401 ;    Clarke  v.  Fay,  200  Mass.  228,  01  Am.  Bankr.  Bep.  330,  affirmed  108  Fed. 

N.  H.  328,  27  L.  B.  A.  (N.  S.)  454;  Smith  520,  47  C.  C.  A.  477,  6  Am.  Bankr.  Rep. 

v.   Kearney,  2  Barb.  Ch.   (N.    Y.)  533:  210.      But  see  In    re  Dorgan's   Estate 

Luttgen  v.  Tiffany,  37  B.  I.  416,  93  Atl.  (D.   C.)  237   Fed.  507,  38  Am.    Bankr. 

182:    In  re  Russell  (D.  C.)  273  Fed.  724.  Bep.  157. 

Only    vested    Interests    are    considered  ='«In  re  Seal  (D.  C.)  261  Fed.  112, 

property    within    the   meaning    of    the  44  Am.  Bankr.  Rep.  556. 
Bankruptcy  Act.     Bank  of  Elberton  v. 
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agreed  to  give  land  to  him  at  the  time  when  the  father  should  decide 
to  make  a  decision,  it  was'  considered  that  the  contract  was  wholly  ex- 
ecutory, and  the  land  itself,  title  to  which  was  still  in  the  grantor, 
could  not  be  subjected  in  bankruptcy  by  the  creditors  before  the  gran- 
tor divided  it.14' 

§  328.  Same;  Estates  by  Curtesy  and  Community  Property. — An 
estate  by  the  curtesy,  consummate  by  the  death  of  the  wife,  will  pass 
to  the  trustee  in  bankruptcy  of  the  husband.141  And  the  same  has  been 
held  in  regard  to  an  estate  by  the  curtesy  initiate  by  the  birth  of  issue."1 
But  this  must  depend  upon  the  local  law.  And  in  some  states  (Massa- 
chusetts, for  instance),  under  the  statutory  law,  a  husband's  interest  in 
the  real  estate  of  his  wife,  during  her  lifetime  and  after  issue  born,  is 
not  property  which  he  could  convey  or  assign,  nor  is  it  a  "power" 
which  he  might  exercise  for  his  own  benefit,  and  consequently  it  will 
not  pass  to  his  trustee  in  bankruptcy  as  assets  of  his  estate.u#  Where' 
an  estate  is  devised  to  a  man  and  his  wife  absolutely  and  forever  as 
tenants  by  entireties,  the  trustee  in  bankruptcy  of  the  husband  is  not 
entitled,  during  the  life  of  the  wife,  to  any  part  of  the  property,  or,  in 
case  of  personalty,  to  any  part  of  the  principal  or  income.181  As  to  com- 
munity property,  it  has  been  held  that,  where  funds  belonging  to  the 
community  estate  of  husband  and  wife  were  used  by  the  husband  in 
the  erection  of  improvements  on  the  wife's  separate  real  estate,  and  the 
fund  remained  to  that  extent  community  property,  the  husband's  trus- 
tee in  bankruptcy  was  entitled  to  recover  the  amount  of  the  community 
funds  so  expended,  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
improvements.19* 

§  329.  Same;  Estates  of  Vendor  and  Vendee  Under  Executory 
Contract. — Where  a  purchaser  of  lands  under  an  uncompleted  contract 
becomes  bankrupt,  whatever  interest  he  has  in  the  lands  will  pass  to 
his  trustee,  who  is  thereafter  the  proper  party  to  maintain  a  bill  in  eq- 
uity for  the  specific  performance  of  the  contract,  and,  on  the  other 
hand,  is  the  proper  defendant  in  a  suit  to  enforce  the  vendor's  lien.1** 

iit  White  v.  Graybill,  184  Iowa,  897,  2  Am.  Bankr.  Rep.  600;  Parks  v.  TureU 

If.8  N.  W.  135.  8  Allen  (Mass.)  15. 

«»  Elmore  v.  Symonds,  1S3  Mass.  321,  hi  In  re  Meyer's  Estate,  232  Pa.  St 
07  N.  E.  314:  Conoly  v.  Gayle,  54  Ala.  89,  81  AH.  145,  38  L.  R.  A.  (N.  S.)  205. 
2B9;  Beamish  v.  Hoyt,  2  Rob.  (N.  Y.>  Ann.  Cas.  1912C,  1240. 
n07.  But  see  Cox  v.  Wallace,  219  Fed.  i«*  Collins  v.  Bryan,  40  Tex.  Civ.  App. 
126,  134  C.  O.  A.  562,  33  Am.  Bankr.  88,  88  8.  W.  432.  See  Gtbbona  r.  Gold- 
Hep.  1S6.  smith.  222  Fed.  826.  188  O.  O.  A.  262,  36 

i«f  In  re  McKenna,  9  Fed.  27.  Am.  Bankr.  Rep.  40. 

i>°  Hesseltine  t.  Prince,  95  Fed.  802,  m  Hea  y.  Richards,  56  Ala.  396;  Mo- 
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And  though  a  parol  contract  for  the  sale  of  land  is  void  under  the  lo- 
cal law,  yet  if  the  purchaser  under  such  a  contract  goes  into  possession 
and  improves  the  property  with  the  consent  of  the  vendor,  he  has  an 
equity  in  the  land  which  can  be  subjected  to  the  claims  of  creditors  in 
bankruptcy  proceedings.1**  Conversely,  whatever  interest  may  remain 
in  the  vendor  of  land  under  an  executory  contract  will  vest  in  his  trus- 
tee in  bankruptcy,  and  the  latter  may  maintain  ejectment  on  failure 
of  the  vendee  to  pay  the  price.1"  But  since  the  bankruptcy  act  does 
not  give  the  trustee  any  greater  right  or  estate  than  the  bankrupt  had, 
a  purchaser  under  an  oral  contract  of  purchase,  and  who  was  entitled 
prior  to  the  bankruptcy  of  the  vendor  to  compel  a  conveyance  by  the 
vendor,  may  compel  the  trustee  to  convey.18* 

§  330.  Same ;  Settlers'  Rights  and  Improvements  on  Public  Lands. 
— A  settler  upon  the  public  lands,  under  the  pre-emption  laws  or  other 
acts  of  Congress,  has  no  title  which  he  can  sell  or  mortgage,  or  which 
could  be  levied  upon  and  sold  under  executions  against  him,  until  he 
has  fully  complied  with  all  the  requirements  prescribed  by  law  as  es- 
sential to  his  right  to  receive  a  patent.1*1  Until  that  is  done,  he  has  only 
an  inchoate  and  personal  interest  in  the  lands.  But  when  he  has  per- 
formed everything  that  is  required  of  him  by  the  statutes,  either  in  re- 
spect to  residence  on  the  land,  -improvements,  payment  of  purchase 
money  and  fees,  or  making  final  proof,  so  that,  as  far  as  concerns  him, 
the  law  has  been  fully  satisfied  and  his  right  to  a  patent  is  complete, 
then  he  is  considered  as  holding  an  equitable  title  to  the  lands,  and  the 
United  States  holds  the  legal  title  merely  in  trust  for  him  and  is  under 

Donald  v.  McMahon,  86  Ala.  115 ;  Smith  '"In  re  Knelling.  202  Fed.  259.  29 
v.  Hornesby,  58  Ga.  529;  Duffleld  v.  Am.  Bankr.  Rep.  818. 
Dosh,  124  Iowa.  286,  99  N.  W.  1074.  And  "•■'  But  an  entry  under  the  desert  land 
nee  ChrtatoplierBon  v.  Harrington,  118  laws,  on  which  final  proof  has  not  been 
Minn.  42,  136  N.  W.  289,  41  L.  R.  A.  <N.  made,  Is  property  subject  to  the  payment 
8.)  276.  But  compare  In  re  Phoenix  of  the  entryman's  debts,  and  on  his  bank- 
Planing  Mill  (D.  C.)  250  Fed.  899,  42  ruptcy  may  be  subjected  to  tbe  payment 
Am.  Bankr.  Rep.  145.  And  see  In  re  of  such  debts,  whether  the  bankruptcy 
Berry  (D.  C.)  247  Fed.  700,  41  Am.  be  voluntary  or  Involuntary,  for  under 
Bankr.  'Rep.  357,  holding  that  the  Inter-  the  acts  of  Congress  the  entry  may  be 
est  of  a  Michigan  bankrupt  in  land  assigned  before  it  is  perfected,  and  as- 
whleh  he  and  his  wife  bad  contracted  to  elgnments  may  be  voluntary  or  fnvolun- 
purchase  does  not  pass  to  the  trustee,  tary,  while  the  purpose  of  the  desert 
since  the  rights  of  tbe  parties  are  those  land  laws  Is  not,  as  in  the  case  of  home- 
ot  tenants  by  tbe  entireties.  steads,  to  encourage  settlers  to  establish 

"*  Overcast  v.  Lawrence,  141  Ky.  26,  themselves,  but  requires  the  payment  of 

131  S.  W.  1029.  substantial  consideration.     In  re  Evans 

iob  Clements   v.   Taylor.   65   Ala.   363.  (D.    C.)    235   Fed.   956,   38   Am.    Bankr. 

And  see  In  re  Rayed,  185  Fed.  962,  26  Rep.  361. 
Am.  Bankr.  Rep.  444. 
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obligation  to  transfer  the  legal  title  to  him  by  the  issuance  of  a  patent. 
When  his  -title  is  in  this  condition,  therefore,  notwithstanding  the  fact 
that  the  patent,  the  formal  evidence  of  legal  title,  has  not  yet  been  is- 
sued to  him,  he  has  an  estate  which  can  be  incumbered,  alienated,  or 
made  liable  for  the  payment  of  his  debts.  And  consequently,  if  bis 
claim  to  the  lands  has  advanced  this  far  on  the  way  to  a  complete  legal 
tiile.  at  the  time  he  is  adjudicated  a  bankrupt,  it  is  such  property  as 
will  pass  to  aod  vest  in  his  trustee."*  And  generally  speaking  the  set- 
tler's improvements  on  the  public  lands  are  also  property  available  to 
his  creditors  in  bankruptcy ,"•  unless  they  have  been  forfeited  by  the 
cancellation  of  the  sale  to  him  by  the  general  government  or  the  state, 
as  the  case  may  be.1** 

§  331.  Same;  Resulting  Trusts.— Though  the  legal  title  to  real 
property  may  stand  in  the  name  of  a  third  person,  yet  if  the  bankrupt 
has  an  equitable  interest  in  it  by  virtue  of  a  resulting  trust  in  his  favor, 
that  interest  will  vest  in  his  trustee  as  assets  of  the  estate  in  bank- 
ruptcy,1*1 as,  where  the  bankrupt  paid  the  entire  consideration  for  the 
property,  but  the  deed  was  taken  in  the  name  of  another.161  And  the 
trustee  will  take  title  notwithstanding  a  previous  levy  of  execution  on 
the  bankrupt's  equitable  interest  and  a  sale  thereunder,  where,  by  the 
law  of  the  state,  a  resulting  trust  is  not  such  property  as  can  be  sold  on 
execution.18*  On  similar  principles,  although  the  bankrupt  swore  on 
his  schedules  that  he  owned  no  real  estate  at  the  time  of  filing  the 
petition,  neither  he  nor  his  heirs  will  be  estopped  by  that  oath  from 
asserting  their  claim  to  property  fraudulently  procured  from  him  by  his 
vendee,  and  after  the  death  of  the  bankrupt,  the  heirs  at  law  may  file 
a  bill  to  recover  such  property,  and  their  recovery  will  inure  to  the 
trustee  in  bankruptcy.1*4 

§  332.  Same;  Powers. — The  present  bankruptcy  statute  explicitly 
enumerates,  as  among  the  classes  or  kinds  of  property  of  a  bankrupt 
which  shall  vest  in  his  trustee,  "powers  which  he  might  have  exercised 

!■'  See  Colorado  Co.  v.  Commissioners,  i*i  In  re  Dunavant,  96  Fed.  542,  3  Am. 
95  U.  S.  259.  24  L.  Ed.  493:  Myers  v.  Bankr.  Rep.  41.  And  Bee  Cullen  v.  Arm- 
Croft,  13  Wall.  291.  20  L-.  Ed.  562;  Hutch-  strong  (D.  C.)  209  Fed.  704,  33  Am. 
ings  t.  Low,  15  Wall.  77.  21  L.  Ed.  82;  Bankr.  Rep.  735. 

Carroll  v.  Safford.  3  How.  441.  11  L.  Ed.  n.Oan  v.   Hilton,  1   Curt.  230,   Fed. 

671;    Webster  v.  Bowman,  25  Fed.  889;  Ca8<  No   2436     Gove       Lawrence,  26  N. 

United  States  v.  Frcyherg,  32  Fed.  195;  h   484 

Boggnn  v.  Reid,  1  Wash.  514, 20  Pac.  425.  "           „                  „  „  .        „    „ 

■»•  French  v.  Carr,  7  111.  (2  Gllman)  "'In   ™  Dunavant,  96  Fed.  542,  3 

mA  Am.  Bankr.  Sep.  41. 

!••  Snoilgrass  v.   Posey,   30  Ter,   Civ.  '«*  Ferguson  v.  Dent,  24  Fed.  412. 
App.   584.  70   S.  W.  984. 


v  Google 


731  PROPERTY   TESTING   IN    TBUSTEE  §    334 

for  his  own  benefit,  but  not  those  which  he  might  have  exercised  for 
some  other  person."  m  This  particular  mention  was  necessary  to  bring 
this  kind  of  interest  or  title  within  the  scope  of  the  statute,  since  the  Su- 
preme Court  had  expressly  held,  under  the  act  of  1867,  that  a  power  of 
appointment  would  not  pass  to  the  assignee  in  bankruptcy  of  the  per- 
son in  whom  the  power  resided.1** 

§  333.  Growing  Crops. — When  the  bankrupt  is  the  owner  of  agri- 
cultural land,  crops  sown  and  growing  thereon  at  the  time  of  the  filing 
of  the  petition  will  pass  to  the  trustee  along  with  the  land  and  as  a 
part  of  it,  and  the  trustee  may  sell  the  crops  with  the  land,  or  claim 
them  as  assets  of  the  estate  when  grown  and  severed.1"  So  where 
the  bankrupt  was  tenant  of  a  farm  under  a  contract  reserving  to  the 
landlord,  as  rent,  one-fourth  of  the  crops  raised  on  the  land,  the  bank- 
rupt's interest  in  the  growing  crops,  though  they  are  immature  and 
unsevered  at  the  commencement  of  the  proceeding  in  bankruptcy,  is 
property  which  he  might  have  transferred  at  that  date,  within  the 
meaning  of  the  statute,  and  therefore  vests  in  his  trustee  as  assets  of 
the  estate;  and  after  the  crops  have  been  severed,  the  bankrupt  must 
surrender  them  to  the  trustee  or  else  account  for  the  proceeds.1"  But 
crops  not  sown  at  the  time  of  the  adjudication  do  not  become  a  part  of 
the  bankrupt's  estate  and  the  trustee  has  no  interest  in  them.1** 

§  334.  Patents  and  Copyrights. — The  statute  provides  that  the  trus- 
tee in  bankruptcy  shall  be  vested  by  operation  of  law  with  the  bank- 
rupt's title,  as  of  the  date  he  was  adjudged  a  bankrupt,  to  "interests  in 
patents  and  patent  rights."  This  clearly  includes  interests  then  owned 
by  the  bankrupt  in  patents  already  issued  and  in  force,  whether  as 
patentee,  assignee  of  the  patent,  or  holder  of  rights  acquired  under  a 
patent  to  a  third  person,  such  as  licenses  or  manufacturing  rights.11* 
But  on  the  question  whether  it  also  includes  the  interest  of  the  bank- 
rupt in  a  patentable  invention  or  in  a  pending  application  for  a  patent, 
the  authorities  are  divided  and  irreconcilable.  In  one  of  the  cases  it  is 
held  that  the  trustee  takes  no  title  to  a  patent  for  an  invention  granted 

"•  Bankruptcy  Act  1898,  !  70a,  cl.  3.  872;     In    re    Eastman,    2    Nat    Bankr. 

See  Montague  v.  Sllsbee,  21S  Mass.  107,  News,  86;    Carney  v.  Averill,   110  Me. 

105  N.  E.  Oil.  172,  86  AU.   494. 

i*«  Brandies  v.   Cochrane.  112   U.   S.  i»»In  re  Barrow,  98  Fed.  582,  3  Am. 

344,  5  Sup.  Ct.  194,  28  L.  Ed.  760;  Jones  Bankr.  Rep.  414. 

t.  Clifton,  101  V.  8.  225,  25  L.  Ed.  908.  '«•  Bank  of  Nez  Perce  v.  Plndel  (C. 

"t  Hebert  v.  Crawford.  228  U.  S.  204,  C.  A.)  193  Fed.  917,  28  Am.  Bankr.  Hep. 

33  Sup.  Ct  484,  57  L.  Ed.  800,  30  Am.  69. 
Bankr.  Rep.  24;    In  re  T.  C.  Burnett  & 
Co.,  201  Fed.  162,  29  Am.  Bankr.  Rep. 
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to  the  bankrupt  after  the  date  of  the  adjudication,  although  the  applica- 
tion for  the  patent  was  made  before  the  bankruptcy  and  was  pending 
at  the  time  of  the  adjudication."1  In  another  decision,  where  the  same 
rule  was  adhered  to,  it  was  pointed  out  that  there  can  be  no  such  thing 
as  a  "patent  right"  until  a  patent  has  been  issued,  and  that  the  statute, 
in  referring  to  the  bankrupt's  interests  in  "patent  rights,"  must  be  con- 
strued as  intending  rights  acquired  under  patents  issued  to  third  par- 
ties, but  cannot  with  any  propriety  be  made  to  include  the  incorporeal  in- 
terest in  an  alleged  invention  pending  an  application  for  a  patent  there- 
on. Pressed  with  the  argument  that,  if  such  an  interest  was  not  a 
"patent  or  patent  right,"  at  least  it  was  "property"  which  the  bankrupt 
could  have  transferred  to  another  before  his  adjudication,  especially  in 
view  of  the  fact  that  the  patent  laws  permit  an  inventor  to  transfer  his 
application  and  authorize  the  issue  of  a  patent  to  the  transferee,  the 
court  replied  that  Congress  evidently  intended  to  dispose  of  the  whole 
subject  of  patents,  and  rights  and  interests  therein,  in  the  one  clause 
of  the  statute  in  which  they  are  specifically  mentioned,  and  that  the  sub- 
sequent general  clause  relating  to  "property"  of  the  bankrupt  could 
not  be  understood  as  enlarging  the  previous  specific  clause,  but  was 
meant  only  to  include  other  classes  or  kinds  of  property  than  those  item- 
ized in  the  preceding  clauses.1"  But  this  precise  point  has  been  other- 
wise decided  in  a  later  case,  where  the  court  took  a  very  broad  view  of 
the  word  "property,"  and  held  that  it  was  intended  to  include  everything 
which  is  the  proper  subject  of  a  legal  transfer,  and  therefore  should  in- 
clude a  pending  application  for  a  patent."3  The  same  view  has  been 
expressed  by  one  of  the  circuit  courts  of  appeals,  but  only  in  the  way 
of  an  obiter  dictum,  since  the  disputed  item  of  property  before  the  court 
had  nothing  to  do  with  a  patent,  but  was  a  license  for  the  sale  of  liq- 
uor."* 

As  to  copyrights,  no  such  question  has  yet  arisen.  It  might  be  in- 
teresting to  inquire  whether  the  bankrupt  author  of  a  literary  composi- 
tion, finished  in  manuscript  form  but  not  copyrighted,  could  be  re- 
quired to  surrender  it  to  his  trustee,  in  order-that  the  latter  might  take 
out  copyright  upon  it  and  arrange  for  its  publication.  Probably  such 
an  unpublished  work  should  be  regarded  as  "property"  of  the  bankrupt, 
within  the  broad  meaning  of  the  statute,  and  if  so,  the  trustee  in  bank- 

iTiin  re  McDonneU,  101  Fed.  239,  4  "»*  In  re  Oantelo  Mfg.  Co.,  183  Fed. 

Am.  Bankr.  Bep.  92.  276,  26  Am.  Bankr.  Rep.  67. 

'"In  re  Dann,  129  Fed.  495,  12  Am.  i'«  Fisher  v.  Cushman,  103  Fed.  800, 

Bankr.   Rep.  27.     See  Ingle  v.  T.nndla  43  C,  C.  A.  381,  61  L.  B.  A.  292,  4  Am. 

Tool  Co.  <D.  C.)  262  Fed.  150,  45  Am.  Bankr.  Rep.  646. 
Bnnkr.  Bep.  89. 
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ruptcy  should  have  his  election  whether  to  take  possession  of  it  and 
attempt  to  convert  it  into  money  for  the  benefit  of  the  creditors  or  to 
reject  it  as  likely  to  be  unprofitable.  But  the  courts  have  not  yet  been 
confronted  with  this  problem.  It  is  held,  however,  that  where  an  exist- 
ing copyright  has  been  assigned  by  the  author  to  a  third  person,  abso- 
lutely and  unconditionally,  it  constitutes  property  of  the  assignee  which 
will  pass  to  his  trustee  in  bankruptcy.1™  But  a  contract  between  an 
author  and  a  publisher  for  the  publication  and  sale  of  a  work  having 
"only  a  limited  circulation  among  a  special  class  of  readers,  who  con- 
stitute the  special  clientele  of  the  publisher,  which  contract  contemplates 
the  taking  out  of  copyright  in  the  name  of  the  publisher  and  the  pay- 
ment of  a  royalty  to  the  author,  is  in  the  nature  of  a  personal  engage- 
ment. And  where  the  contract  expressly  provides  that  it  shall  not  be 
transferred  without  the  author's  consent,  and  that,  on  failure  to  carry 
out  its  provisions,  the  copyright  shall  revert  to  the  author,  such  copy- 
right cannot  be  sold  by  a  trustee  in  bankruptcy  as  an  asset  of  the  pub- 
lisher's estate,  against  the  objection  of  the  author,  but  the  latter  is  en- 
titled, on  petition  therefor,  to  have  the  copyright  assigned  to  him  by 
the  trustee  in  accordance  with  the  contract. "• 

§  335.  Trade  Marks  and  Trade  Names. — A  trade  mark  or  trade 
name,  consisting  of  a  man's  individual  name  prefixed  to  the  title  of  the 
article  he  manufactures,  is  not  property  which  will  vest  in  his  trustee  in 
bankruptcy,177  because  in  the  case  of  personal  trade  marks  of  this 
kind,  the  use  of  them  by  any  other  person  than  the  one  with  whom 
they  are  connected  would  be  a  fraud  upon  the  public.  But  the  right  to 
use  trade  marks,  in  connection  with  a  manufacturing  or  mercantile 
business,  which  are  not  personal  in  their  character,  but  are  descriptive 
titles  or  fanciful  appellations,  or  which  merely  designate  the  place  or 
establishment  at  which  the  goods  are  made,  or  the  process  employed, 
will  pass  to  and  vest  in  an  assignee  in  insolvency  of  the  owner,17*  and 
therefore,  by  analogy,  in  a  trustee  in  bankruptcy,  especially  since  the 
statute  itself  speaks  of  trade  marks  as  among  the  kinds  of  property  so 
vesting. 

§  336.  Franchises  and  Licenses. — A  franchise,  whether  held  by  an 
individual  Or  a  corporation,  may  constitute  property  in  such  sense  as  to 
vest  in  the  trustee  in  bankruptcy,  and  be  salable  by  him  for  the  benefit 
of  the  estate,  provided  it  does  not  involve  a  personal  trust  or  duty,  but 

'"In     re     Howley-Dresser     Co.,     132  53  How.  Prec.  (N.  T.)  453;   Mattingly  v. 

Fed.  1002,  13  Am.  Bankr.  Bep.  94.  Stone  (Ky.)  14  S.  W,  47. 

"«  Id  re  D.  a.  MeBride  &  Co.,  132  "«  Warren  v.  Warren  Thread  Co.,  134 

Fed.  2S5.  12  Am.  Bankr.  Itep.  81.  Mass.  247;    Bradley  ».  Norton,  38  Conn. 

MTHelmbold   v.   Helmbold   Mfg.   Co,  157,  87  Am.  Dec.  200. 
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the  service  to  be  rendered  in  exchange  for  the  franchise  can  presumably 
be  as  well  performed  by  any  purchaser  of  it  as  by  the  original  holder.1™ 
The  rule  is  substantially  the  same  as  to  licenses.  Thus  a  license  for  the 
sale  of  intoxicating  liquors  issued  by  the  authorities  of  a  state  or  mu- 
nicipality or  by  a  court,  and  which  may  be  transferred  on  written  ap- 
plication of  the  holder  and  subject  to  the  approval  of  such  authorities, 
which  approval  is  ordinarily  granted,  and  which  for  the  purpose  of  sale 
and  transfer  has  a  recognized  and  actual  money  value,  conditioned  upon 
the  acceptance  of  the  transferee  by  the  authorities,  is  property  of  the 
licensee,  which  is  available  as  assets  of  his  estate  in  bankruptcy,  and  he 
may  be  required  by  the  court  of  bankruptcy  to  sign  the  necessary  appli- 
cation for  a  transfer  or  to  execute  whatever  other  instrument  in  the  na- 
ture of  a  transfer  may  be  necessary  to  enable  his  trustee  to  convert  it 
into  money.'80  Such  is  also  the  rule  in  regard  to  a  license  to  occupy  a 
particular  stall  in  a  city  market.  Though  it  may  be  revocable  at  the 
pleasure  of  the  city  authorities,  and  cannot  be  assigned  to  another 
person  without  their  written  permission,  yet  if  it  has  an  ascertainable 
market  value  as  an  article  of  sale  and  can  be  transferred  without  any 
practical  difficulty,  it  is  an  asset  in  the  hands  of  the  holder's  trustee  in 
bankruptcy,  and  such  holder  may  be  required  to  take  such  steps  as  are 
necessary  and  usual  to  effect  a  transfer."1 

§  337.  Membership  in  Stock  Exchange. — It  is  now  well  settled 
that  a  membership  in  a  stock  exchange  or  other  similar  body  is  an  as- 
set of  the  member  which  will  pass  to  and  vest  in  his  trustee  in  bank- 
ruptcy, provided  that  it  has  an  actual  and  substantial  money  value  for 
purposes  of  sale  and  can  be  transferred  to  a  purchaser  without  practical 
difficulty;  and  this,  notwithstanding  the  fact  that  the  transfer  of  a  mem- 
bership may  be  restricted  by  the  rules  of  the  exchange, — as  where  the 
membership  is  limited  and  the  purchaser  of  a  seat  must  pass  the  scru- 

"»  See,  supra,  I  147,  particularly  as  Beahn    (D.   C.)   212    Fed.  762,   32   Am. 

to  corporate  franchises.    And  gee  People  Bankr.  Rep.  375;    In  re  Benz,  218  Fed. 

v.  Duncan,  41  Cal.  507;   Stewart  v.  Har-  60,  134  C.  O.  A.  26,  33  Am.  Bankr.  Hep. 

grove,  23  Ala.  429.  363. 

no  Fisher  v.  Cushman,  103  Fed.  860,  i»i  In  re  Gallagher,  16  Blatchf.  410, 

43  0.  C.  A.  381,  51  L.  It.  A.  292,  4  Am.  Fed.  Cae.  No.  5,192;    In  re  Emrich,  101 

Bankr.  Rep.  646;  Id  re  WIesel,  173  Fed.  Fed.  231,  4  Am.  Bankr.  Rep.  89.     But 

718,  23  Am.  Bankr.  Rep.  59;  In  re  Brod-  see  Day  v.  Luna  Park  Co.,  174  111.  App. 

bine,  93  Fed.  643,  2  Am.  Bankr.  Rep.  477,  holding  that  where  a  contract  by  an 

53;    la  re  Becker,  98  Fed.  407,  3  Am.  amusement  park  company  granting  a  11- 

Bankr.  Rep.  412;   In  re  Fisher,  98  Fed.  cense  to  a  concessionaire  to  conduct  a 

89,  3  Am.  Bankr.  Rep.  406.    Compare  R.  bar  provides  that  it  must  not  be  assigned 

S.  Bonnie  ft  Co.  v.  Perry's  Trustee,  117  or  transferred  without  the  consent  of 

Ky.  459,  78  S.  W.  208;    In  re  John  F.  the  company,  on  the  concessionaire  be- 

Dovle  ft  Son,  209  Fed.  1,  126  0.  C.  A.  coming  bankrupt,  the  license  does  not 

143,  81   Am.    Bankr.   Rep.   571;    In   re  pass  to  his  trustee  In  bankruptcy. 
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tiny  of  a  committee  and  be  elected  by  ballot, — and  notwithstanding  the 
rules  provide  that  the  proceeds  of  a  member's  seat  shall  first  be  ap- 
plied in  liquidation  of  any  indebtedness  of  his  to  the  exchange  itself 
or  to  other  members  of  it;  and  if  the  rules  or  customs  of  the  exchange 
require  the  execution  of  an  assignment  or  other  transfer  by  the  bankrupt 
member,  in  order  to  make  an  effectual  transfer  of  the  seat  to  a  pur- 
chaser from  the  trustee,  he  may  be  compelled  by  the  court  of  bankruptcy 
to  execute  such  assignment.1"  At  least,  such  an  order  may  be  made  by 
the  court  of  bankruptcy  at  any  time  before  the  bankrupt  has  obtained 
his  discharge.  After  that,  he  is"no  longer  subject  to  the  summary  juris- 
diction of  the  court,  though  perhaps  the  trustee  could  gain  control  of 
the  seat,  for  the  purpose  of  selling  it,  by  means  of  a  bill  in  equity.1" 
But  the  trustee  must  move  with  reasonable  promptness  after  acquiring 
knowledge  of  the  bankrupt's  membership  in  the  exchange,  and  cannot 
indefinitely  postpone  action  while  waiting  for  the  seat  to  increase  in 
value  or  for  .the  bankrupt  to  clear  it  from  preferred  debts.  If  he  takes 
this  course,  it  will  be  held  an  abandonment  of  the  seat  to  the  bankrupt 
or  an  election  not  to  assume  it  and  administer  it."4  It  should  be  ob- 
served that  it  is  perfectly  competent  for  a  stock  exchange  to  provide 
by  rule  that,  upon  the  insolvency  of  a  member,  the  proceeds  of  a  sale  of 
his  seat  shall  first  be  applied  to  his  indebtedness  to  the  exchange  and 
then  to  debts  due  from  him  to  fellow  members,  to  the  exclusion  of  out- 
side creditors.  And  such  a  rule  will  be  recognized  as  valid  in  the 
bankruptcy  proceedings.  So  that,  when  the  trustee  in  bankruptcy  sells 
the  seat,  he  will  be  entitled,  as.  the  representative  of  the  general  credi- 


iss  Page  v.  Edmunds,  187  U.  S.  596,  23 
Sup.  Ct  200,  47  L.  Ed.  318,  9  Am.  Bankr. 
Bep.  277;  Sparhawk  v.  Yerkes,  142  U. 
8.  1,  12  Sup.  Ct.  104,  34  I*  Ed.  915; 
Hyde  v.  Woods,  94  D.  S.  523,  24  L.  Ed. 
265;  O'Dell  v.  Hoyden,  150  Fed.  731.  80 
C.  C.  A.  397,  17  Am.  Bankr.  Hep.  751; 
Board  of  Trade  of  City  ot  Chicago  V. 
Weston,  243  Fed.  332.  156  C.  C.  A.  112, 
40  Am.  Bankr.  Bep.  263;  In  re  Stringer, 
253  Fed.  352,  165  C.  C.  A.  131,  41  Am. 
Bankr.  Bep.  510;  In  re  Hurlbutt,  Hatch 
A-  Co.,  135  Fed.  504,  68  C.  C.  A.  216,  IS 
Am.  Bankr.  Bep.  50;  In  re  Page,  107 
Fed.  89,  46  C.  C.  A.  160,  59  L.  B.  A.  94, 
5  Am.  Bankr.  Rep.  707;  In  re  Gaylord, 
111  Fed.  717,  7  Am.  Bankr.  Bep.  195; 
In  re  Page,  102  Fed.  746,  4  Am.  Bankr. 
Rep.  467;  In  re  Werder,  15  Fed.  789;  In 
re  Ketehnm,  1  Fed.  840;  Wrede  v. 
Clark,  132  App.  Dlv.  293, 117  N.  Y.  Supp. 
5;  Piatt  v.  Jones,  96  N.  T.  24;  PoweU  v. 


Waldron,  89  N.  Y.  328,  42  Am.  Rep.  301; 
Rltterband  v.  Baggett,  4  Abb.  New  Can. 
(N.  I.)  67;  McCabe  v.  Emmons,  51  N.  Y. 
Super.  Ct  219;  Londheim  v.  White,  67 
How.  Prac.  (N.  Y.)  467:  Grocers'  Bank 
v.  Murphy,  60  How.  Prae.  (N.  Y.)  426; 
Eliot  v.  Merchants'  Exchange,  14  Mo. 
App.  234;  Habenicht  v.  Lissak,  78  CaL 
351,  20  Pac.  874,  5  L.  R.  A.  713,  12  Am. 
St  Rep.  63;  Clute  v.  Loveland,  68  Cal. 
254,  9  Pac.  133.  Contra,  In  re  Suther- 
land, 6  Bias.  526,  Fed.  (las.  No.  13,637; 
Barclay  v.  Smith,  107  111.  319,  47  Am. 
Bep.  437;  Weaver  v.  Fisher,  110  III.  146: 
Thompson  v.  Adams,  93  Pu.  St.  55;  Pan- 
coast  v.  Gowen,  93  Pa.  St  66. 

'«  In  re  Nichols,  1  Fed.  842;  Piatt  v. 
Jones,  96  N.  Y.  24;  Powell  v.  Waldron, 
8S>  N.  Y.  328,  42  Am.  Rep.  301. 

i»i  Sparhawk  v.  Yerkes,  142  U.  S.  1, 
12  Sup.  Ct  104,  34  L.  Ed.  915. 
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tors,  only  to  such  surplus  of  the  purchase  price  as  may  remain  after  sat- 
isfying the  preferred  debts  mentioned.1"8 

§  338.  Executory  Contracts. — As  a  general  rule,  the  interests  and 
rights  of  the  bankrupt  under  contracts  are  transferred  to  the  trustee: 
and  whatever  these  rights  may  be,  the  trustee  can  claim  and  enforce 
them.  It  is  not  the  purpose  of  the  bankruptcy  law  to  interfere  with  or 
avoid  contracts  made  by  the  bankrupt  with  other  parties  or  prevent 
their  execution.1**  If  the  trustee  so  elects,  he  can  require  the  perform- 
ance of  an  executory  contract  made  with  the  bankrupt  by  another  party, 
under  which  benefit  will  accrue  to  the  estate  in  bankruptcy,  or  recover 
damages  for  the  breach  of  it,  and  his  action  cannot  be  defeated  on  the 
theory  that  the  adjudication  in  bankruptcy  (even  though  founded  on  a 
voluntary  petition)  was  an  anticipatory  breach  on  the  part  of  the  bank- 
rupt; for  while  voluntary  bankruptcy  is  an  anticipatory  breach  of  a 
contract  so  far  as  concerns  the  establishment  of  a  provable  claim  against 
the  bankrupt,  it  is  not  such  a  breach,  when  it  concerns  the  trustee's 
right  to  enforce  the  contract."7  But  when  the  trustee  in  bankruptcy, 
by  order  of  the  referee  or  the  court,  elects  to  ratify,  confirm,  and  adopt 
an  executory  contract  of  the  bankrupt,  he  thereby  assumes  the  liabili- 
ties of  the  bankrupt,  and  takes  the  contract  in  same  plight  in  which  the 
bankrupt  held  it.1M 

It  is  not,  however,  invariably  true  that  the  bankrupt's  unfinished  con- 
tracts vest  as  property  in  his  trustee.  For  contracts  which  cannot  be 
made  available  for  the  payment  of  the  debts  do  not  pass  to  the  trus- 
tee,1" nor  those  which  would  be  onerous  or  unprofitable,  or  more  of  a 
burden  than  a  benefit  to  the  estate,1*0  nor  those  which  depend  upon  the 
future  personal  services  of  the  bankrupt,  where  his  special  knowledge  or 
skill  or  adaptability  to  the  employment,  or  special  trust  and  confidence 
reposed  in  him,  constitute  an  essential  part  of  the  contract,  so  that  it 

i8»  Page  t.  Edmunds,  187  U.  8.  596,  23  »*■  Grelf  Bros.  Cooperage  Co.  v.  Mnl- 

Sup.  Ct.  200,  47  L.  Ed.  318,  0  Am.  Bankr.  Unix  (C.  C.  A.), 264  Fed.  381,  45  Am. 

Rep.  277;   Hyde  v.  Woods.  94  U.  3.  523.  Bankr.  Rep.  265.    Concerning  the  owner 

24  L.  Ed.  266;    In  re  Currie,  1R5  Fed.  snip  of  property  or  material  furnished  or 

263,  107  C.  C.  A.  360,  26  Am.   Bankr.  prepared  for  use  In  Connection  with  the 

Rep.  345;    In  re  Grejiory,  174  Fed.  629,  execution  of  a  building  or  construction 

98  C.  C.  A.  383,  23  Am.  Bankr.  Rep.  270;  contract,  the  contract  being  Interrupted 

Cohen  v.  Budd,  52  Misc.  Rep.  217,  103  before  completion  by  the  bankruptcy  of 

N.  Y.  Supp.  45;    Sollnsky  v.  New  York  the  contractor,  see  Wilds  v.  Board  of 

Stock  Exchange  (D.  C.)  260  Fed.  266,  44  Education  of  City  of  New  York,  227  X. 
Am.  Bankr.  Rep.  56.                                   '    Y.  211,  125  N.  E.  89;    In  re  Schilling 

"«  Foster  v.  Hockley,  2  N.  B.  R.  406,  (D.  C.)  258  Fed.  489,  46  Am.  Bankr.  Sep. 

Fed.  Cas.  No.  4,971.  49. 

i"  Planters'  Oil  Co.  v.  (Jresham  (Tex.  lsn  Streeter  t.  Sumner,  31  N.  H.  542. 

Civ.  App.)  202  a  W.  145.  »■•  Supra,  S  320.  And  see  Streeter  v. 
Sumner,  31  N.  H.  542. 
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could  not  be  performed  by  a  third  person  to  the  equal  satisfaction  of  the 
employer.1*1  But  the  fact  that  a  contract  of  the  latter  kind  is  not  as- 
signable as  a  whole,  does  not  necessarily  prevent  the  assignability  of 
rights  arising  out  of  it,  as,  for  compensation  already  earned,192  provided 
that  compensation  is  apportionable,  and  not  dependent  upon  the  future 
completion  of  the  entire  contract.18*  Thus  the  complainant  in  a  credi- 
tor's bill  (and  the  same  would  be  true  of  a  trustee  in  bankruptcy)  can- 
not reach  the  salary  or  compensation  which  is  to  become  due  to  the  de- 
fendant, as  a  public  officer,  at  a  future  time,  for  the  performance  of 
services  which  had  been  partially  rendered  but  not  completed  at  the 
time  of  the  filing  of  the  bill,  where  the  defendant  himself  would  have  no 
legal  or  equitable  right  to  demand  payment  for  the  services  already  per- 
formed (that  is,  any  compensation  at  all)  in  case  he  should  thereafter 
neglect  to  complete  the  services  which  had  not  been  rendered  at  the 
time  the  bill  was  filed. m  But  aside  from  such  cases  as  these,  it  does  not 
stand  in  the  way  of  the  trustee's  recovery  that  the  bankrupt's  compen- 
sation for  services  rendered  was  to  be  contingent,  provided  the  event 
on  which  it  depended  happens  during  the  administration  of  the  estate, 
as,  for  instance,  where  the  bankrupt  had  rendered  certain  services  for  a 
third  person,  for  which  that  person  was  to  pay  him  a  fixed  sum  in  case 
he  succeeded  in  a  pending  suit  in  chancery.1*8  And  where  the  bank- 
rupt's interest  in  a  contract  is  a  right  to  share  in  the  profits  resulting 
■  from  it,  his  interest  will  pass  to  and  vest  in  his  trustee  in  bankruptcy,1** 
in  so  far  as  profits  have  already  accrued,  or  the  bankrupt's  right  to  share 
in  future  profits  has  become  fixed,  at  the  time  of  the  bankruptcy.  But 
not  so  as  to  a  mere  expectation  of  future  profits  growing  out  of  the  bank- 
rupt's right  to  a  continuous  performance  of  the  contract.  Thus,  an  in- 
terest in  the  business  of  another,  which  the  bankrupt  conducts  in  his 
own  dame,  receiving  half  the  profits  as  compensation,  is  not  property 
which  will  pass  to  his  trustee.  "The  right  to  his  share  of  the  net  profits 
was  not  property,  any  more  than  the  right  of  a  clerk,  who  has  a  stated 
salary,  to  continue  to  receive  such  salary  is  property."  vn 

§  339.     Good-Will  of  a  Business. — It  is  well  settled  that  the  good- 
will of  a  business  may  have  a  property  value  and  form  the  subject- 

'BiStreeter  v.  Sumner,  31  N.  H.  542.  '«s  Burton  v.  Lockert,  9  Ark.  411. 

i»»  In  re  Wright  (C.  C.  A.)  157  Fed.  '«<"  Sherman  v.  International  Bank,  8 

S44,  19  Am.  Bunkr.  Rep.  454;    Rucking-  Hiss.  371,  Fed.  Cas.  No.  12,765;   Fraser  v. 

ham  v.  Buckingham,  38  Ohio  St.  68.  Gates,  118  111.  99,  1  N.  B.  817. 

i"In  re  Joaee,  4  N.  B.  R.  347,  Fed.  i«In  re  Beardsley,  1  N.  B.  R.  457, 

Cas.  No.  7,448.  Fed.  Cas.  No.  1,184.     And  see  Rhoades 

«"  Browning  v.  Bettis,  8  Paige  (N.  Y.)  v.  BlacUston,  106  Mass.  334,  8  Am.  Rep. 

568:    Grow   v.    His   Creditors,   31   Cal.  332. 
829. 
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matter  of  a  contract  and  sale,1"  and  an  administrator  may  be  surcharged 
with  the  value  of  the  good-will  of  his  decedent's  business,  where  it  bad 
a  market  value  which  he  failed  to  realize,1**  and  the  good-will  of  a  part- 
nership business  is  assets  of  the  firm,  if  it  has  any  selling  value,  and 
cannot  be  appropriated  by  one  partner  on  the  dissolution  of  the  firm, 
but  must  be  sold  for  the  benefit  of  the  firm.***  From  these  considera- 
tions we  should  conclude  that,  if  the  bankrupt  was  carrying  on  a  busi- 
ness of  such  a  nature  that  it  might  have  a  good-will  attached  to  it,  the 
trustee  will  be  entitled  to  claim  whatever  benefit  may  accrue  therefrom, 
and  that  it  is  the  duty  of  the  trustee  to  ascertain  if  the  good-will  has 
any  market  value,  and,  if  so,  to  realize  it  for  the  benefit  of  the  estate.  It 
is  expressly  so  held  by  the  decisions  rendered  in  England  under  the 
bankruptcy  law  of  that  country,101  and  was  so  ruled  under  the  act  of 
Congress  of  1867  relating  to  bankruptcy.10*  Also  it  appears  that  the 
value  of  the  good-will  should  be  taken  into  account,  as  an  asset  of  an  al- 
leged bankrupt,  in  determining  the  question  of  his  solvency  or  insol- 
vency.**8 But  a  good-will  which  rests  only  on  the  voluntary  and  un- 
constrained forbearance  of  those  who  are  engaged  in  a  particular  trade, 
whereby  they  refrain  from  inaugurating  an  enterprise  which  would 
rival  that  already  set  on  foot  by  another,  though  they  are  under  no  legal 
obligation  so  to  refrain,  is  not  property  in  any  sense  known  to  the 
law.1*4  Hence  it  becomes  important  to  inquire  whether  the  sale  of  the 
good-will  of  the  bankrupt's  business  by  the  trustee  would  in  any  way 
estop  or  prevent  the  bankrupt  from  subsequently  re-engaging  in  the 
same  business  and  soliciting  the  custom  of  those  who  had  formerly 
been  in  the  habit  of  resorting  to  his  establishment.  So  far  as  the  au- 
thorities go,  they  seem  to  answer  this  question  in  the  negative.  It  is 
true  that  the  bankrupt  might  bind  himself  by  a  covenant  not  to  set  up 
competition  against  the  purchaser,  tut  the  court  could  not  require  him 
to  enter  into  such  a  covenant.  However,  if  he  is  guilty  of  fraudulent 
conduct  in  representing  his  new  business  to  be  a  continuation  of  his  old 
trade,  or  if  he  has  so  acted  as  to  induce  the  purchaser  to  believe  that  he 

i«  Hathaway  t.  Bennett,  10  N.  T.  108,  W.  350;    Sneppard  v.  Boggs,  9  Neb.  257. 

61  Am.  Deo.  730;  Morse  v.  Hutchlna,  102  2  N.  W.  370. 

Mass.  439;    Fay's  Adm'r  v.  Fay  (N.  J.  **'  Hudson  v.  Osborne,  39  Law  Jour. 

Eq.)  6  Atl.  12;  Cruess  v.  Fessler,  39  Col.  Ch.  (N.  S.)  79;   English  Bankruptcy  Act, 

330;    Herfort  v.  Cramer,  7  Colo.  483,  4  1883.  S  B6. 

Pac.  806;    Carey  v:  Gunnison,  65  Iowa,  "°"  In  re  Long,  7  Pblla.  (Pa.)  B78,  Fed. 

702,  17  N.  W.  934.  Cas.  No.  8,477. 

in  Wiley's  Appeal,  8  Watts  &  S.  (Pa.)  ?»>  Bell  v.  EUis,  33  Cal.  620.    But  com- 

244.  pare   In   re   Gllckman,    1    Nat    Bankr. 

so°  Bradbury  v.  Dickens,  27  Beav.  53;  News,  58. 

Wedderburn  v.  Wedderburn,  22  Beav.  84;  *«*  Sheldon  v.  Houghton,  5   Blatchf. 

Wnlllngford  v.  Burr,  17  Neb.  137,  22  N.  285,  Fed.  Cas.  No.  12,748. 


,vGooq[c 


739  PROPERTY    VESTING   IN    TRUSTED  §   340 

would  not  trade  again,  the  purchaser  may  have  a  remedy,  but  outside  of 
the  bankruptcy  proceedings.**" 

§  340.  Debts  Due  to  Bankrupt. — Upon  an  adjudication  in  bankrupt- 
cy, all  debts  and  claims  due  to  the  bankrupt  pass  to  his  trustee,  and  the 
latter  thereafter  is  alone  entitled  to  collect  and  receive  payment  of  the 
same,*0*  and  payment  of  a  debt  directly  to  the  bankrupt,  made  after  the 
institution  of  the  bankruptcy  proceedings,  though  made  in  good  faith, 
and  even  in  the  usual  course  of  business,  and  without  any  other  notice 
than  such  constructive  notice  as  the  filing  of  a  bankruptcy  petition  is 
supposed  to  impart  to  all  concerned,  is  not  effectual  to  discharge  the 
debt,  and  is  no  protection  against  a  suit  for  its  recovery  subsequently 
brought  by  the  trustee  in  bankruptcy."0*  And  for  stronger  reasons,  a 
payment  made  in  bad  faith,  or  with  knowledge  of  the  pending  proceed- 
ing, and  with  the  purpose  of  evading  or  defeating  the  operation  of  the 
bankruptcy  act  in  any  way,  is  void  as  against  the  trustee.20"  If  the  trus- 
tee dies  or  becomes  bankrupt,  however,  the  right  to  receive  payment  of 
outstanding  debts  due  to  the  estate  in  his  charge  does  not  vest  in  his 
personal  representatives  or  trustee,  but  passes  to  a  new  trustee  to  be 
appointed  in  the  original  bankruptcy.109 

These  general  rules  apply  to  all  manner  of  claims  and  demands  in 
favor  of  the  bankrupt,  as,  for  example,  to  money  due  for  the  price  of 
goods  manufactured  and  sold  by  the  bankrupt,"8  to  money  borrowed 
from  him  after  the  filing  of  the  petition  and  before  the  adjudication,*11 
a  judgment  rendered  in  the  bankrupt's  favor  before  the  adjudication,*" 

"«  Robson,  Bankruptcy  (6th  edn.)  620,  Fed.  84,  108  C.  C.  A.  196,  26  Am.  Bankr. 

citing  Welter  v.  Mottram,  19  Ch.  Dtv.  Rep.  234;  Galvln  v.  Boyd,  Fed.  Caa.  No. 

355.     And  see  James  Von  Dyk  Co.  v.  5,208;    Mersfelder  v.   Peters  Cartridge 

F.  V.  Reilly  Co.,  73  Misc.  Rep.  87,  130  Co.,  32  Ohio  Clr.  Ct  R.  187. 

N.  T.  Supp.  755.  *•>«  Babbitt  v.  Burgess,  2  Dill.  169,  7  N. 

*««  Pullman  v.  Upton,  96  TJ.  S.  328,  24  B.  R.  561,  Fed.  Cas.  No.  693.    Where  a 

Jj,  Ed.  818;    Stow  v.  Yarwood,  20  111.  creditor,  without  authority,  obtains  pos- 

497;    Rogers  v.   Union  Stone  Co.,  134  session  of  funds  belonging- to  the  debtor, 

Mass.  31 ;   Ex  parte  Goodwin,  1  Atk.  Ch.  such  unauthorized   possession   does   not, 

100.    See  In  re  Smyth,  167  Fed.  871,  21  on    the   subsequent   bankruptcy  of  tbe 

Am.  Bankr.  Rep.  853;    First  Nat  Bank  debtor,  entitle  the  creditor  to  apply  tbe 

v.  Guarantee  Title  &  Trust  Co.,  178  Fed.  money  to  the  payment  of  his  own  claim 

187, 101  C.  C.  A.  507,  24  Am.  Bankr.  Rep.  to    the    prejudice    of    other    creditors. 

330;    In  re  Tanory  (D.  C.)  270  Fed.  872,  Emerson  y.  Fisher,  246  Fed.  642,  IBS  C. 

46  Am.  Bankr.  Rep.  520.  0.  A.  598,  41  Am.  Bankr.  Rep.  112. 

*»*  Mays  v.  Manufacturers'  Nat.  Bank  "»  In  re  Merrick,  5  Watts  &  S.  (Pa.)  9. 

64  Pa.  St.  74,  4N.B.R.  6G0,  3  Am.  Rep.  **•  Sweet  v.  Oregon-Washington  Lum- 

573;    Stevens  v.  Mechanics'  Sav.  Bank,  ber  &  Mfg.  Co.,  98  Wash.  81, 167  Pac.  82. 

101  Mass.  109,  3  Am.  Rep.  325;  Howard  m»  Crompton  v.  Conkllng,  9  Ben.  225, 

v.  Crompton.  14  Blatchy.  328,  Fed.  Cas.  Fed.  Cas.  No.  3,407. 

No.  6,758;  In  re  Harden,  7  N.  B.  R.  192,  *«  First  Nat  Bank  v.  Cook,  154  U.  8. 

Fed.  CaB.  No.  6,257 ;  Ex  parte  Goodwin,  628,  14    Sup.   Ct.  481,  24  L.   Ed.  916; 

1  Atk.  Ch.  100.    But  see  In  re  Zottt.  186  Brown  v.  Wygant,  21  D.  C.  16;  Hale  y. 
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or  a  claim  against  a  sheriff  for  failing  to  make  the  money  on  an  execu- 
tion issued  on  such  a  judgment,11*  also  to  rent  due  and  accrued  for  prem- 
ises owned  by  the  bankrupt,*11  and  the  amount  due  to  him  from  an- 
other estate  in  bankruptcy,*19  or  from  the  estate  of  a  decedent  in  process 
of  administration  in  a  probate  court,*1*  a  claim  under  a  policy  of  fire  in- 
surance for  the  loss  by  fire  of  property  of  the  bankrupt  covered  by  such 
policy,*17  a  claim  against  a  city  for  damages  to  the  bankrupt's  real 
property  occasioned  by  a  change  in  the  grade  of  a  street,  where  the 
property  was  injured  but  not  taken,*1*  or  money  received  by  the  admin- 
istrator of  a  bankrupt  who  dies  after  the  adjudication  and  pending  the 
proceedings.*1*  In  one  case,  it  appeared  that  the  bankrupt  was  man- 
aging agent  for  a  life  insurance  company,  under  a  contract  having  sev- 
eral years  to  run,  which  entitled  him  to  an  interest  in  renewal  premiums 
on  policies  previously  written,  when  collected,  so  long  as  the  contract 
was  in  force,  but  subject  to  the  right  of  the  company  to  terminate  such 
interest  if  dissatisfied  or  if  the  bankrupt  failed  to  comply  with  the  con- 
tract. In  case  of  his  death,  his  widow  or  estate  was  entitled  to  receive 
such  interest  for  five  years,  subject  to  a  fee  for  collection.  It  was  held 
that  this  interest  was  property  which  the  bankrupt  could  have  trans- 
ferred, and  which  therefore  vested  in  his  trustee  in  bankruptcy.***  But 
an  agreement  between  a  debtor  and  his  surety  that  property  held  in 
trust  by  the  surety  as  indemnity  shall  be  applied  to  the  payment  of  the 
debt,  does  not  constitute  a  demand  against  the  surety  which  will  pass 
to  the  trustee  in  bankruptcy  of  the  debtor,  as  it  is  not  a  money  demand, 

Christy,  24  Neb.  746,  40  N.  W.  295;  Sim-  434, 134  N.  T.  Supp.  1116.   And  see  ATrord 

mons  v.  Heman,  17  Mo.  App.  444 ;  Moore  v.  BanBeld,  85  Or,  49,  166  Pac.  549. 

v.  Jones,  23  Vt.  739,  Fed.  Cas.  No.  9,768.  '»  In  re  Ellis,  6  Ben.  421,  Fed.  Cas. 

But  see  (as  to  effect  of  pending  appeal  No.  4,399. 

and  right  of  trustee  to  Intervene)  Alt-  «•  Collier  v.  Hunter,  27  Ark.  74. 
hnuse  v.  Giroux  Consol.  Mines  Co.,  150  a»T  Walton  Land  &  Timber  Co.  v. 
App.  Dlv.  680,  135  N.  T.  Supp.  BOO.  Runyan  (C.  C.  A.)  269  Fed.  130,  46  Am. 
Where  a  divorced  wife  Is  adjudged  bank-  Bankr.  Rep.  248 ;  Home  Ins.  Co.  v. 
nipt,  arrears  of  alimony  due  her  at  the  Hollls,  S3  Ga.  659,  14  N.  B.  R.  337.  In 
time  of  the  adjudication  pass  to  her  trus-  re  Luber  (D.  C.)  261  Fed.  221,  44  Am. 
tee,  but  not  so  as  to  alimony  accruing  Bankr.  Rep.  292.  Bnt  a  trustee  whose 
after  the  beginning  of  the  bankruptcy  bankrupt  had  mortgaged  chattels  Is  not 
proceedings.  Bolton  v.  Bolton,  86  N.  J.  entitled  to  the  proceeds  of  a  fire  policy 
Law,  69,  89  Atl.  1014:  on  such  chattels  taken  out  by  the  moit- 
m*  Gary  v.  Bates.  12  Ala.  544.  gagee,  on  the  theory  that,  the  mortgage 
*"  Flanders  v.  Coleman  (D.  0.)  249  being  Invalid,  the  mortgagee  had  no  In- 
Fed.  757,  41  Am.  Bankr.  Rep.  727.  Brock  surable  Interest,  In  re  Stucky  Trucking 
v.  Weiss,  44  N.  J.  Law,  241.  So  a  cove-  *  Rigging  Co.  (D.  C.)  240  Fed.  427, 
nant  by  a  landlord  to  return  the  deposit  "B  In  re  Torchla,  185  Fed.  576,  26  Am. 
made  by  the  tenant  as  security  to  carry  Bankr.  Rep.  188. 

out  the  lease  is  collateral  and  personal  !1,In  re  Matsehke,  193  Fed.  284,  27 

and  does  not  pass  to  the  tenant's  as-  Am.  Bankr.  Rep.  770. 

slgnec  as  against  his  trustee  in  bankrupt-  **•  In  re  Wright  (C.  C.  A.)  167  Fed. 

ey.     Sanford  v.  Zimmern,  76  Misc.  Rep.  544,  19  Am.  Bnnkr.  Rep.  454. 
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but  merely  a  right  to  require  performance  of  an  obligation  or  duty.*81 
So,  where  the  payee  of  a  note  or  duebill  sells  it  before  his  bankruptcy, 
the  purchaser  takes  title  as  against  the  seller's  trustee,  though  the  in- 
dorsement is  made  after  the  bankruptcy."*  In  this  connection  it  should 
be  noted  that  it  is  not  permissible  for  the  bankrupt  so  to  deal  with  any 
debt  or  claim  due  to  him  as  to  make  it  available  only  for  his  personal 
benefit  and  take  it  out  of  the  reach  of  his  creditors.  Thus,  if  he  holds 
a  promissory  note,  an  agreement  on  his  part  to  accept  payment  of  it  in 
labor  or  care  of  himself  or  in  his  own  support,  made  without  any  new 
consideration,  will  not  be  valid  as  against  his  general  creditors  where 
the  contract  was  not  fulfilled  before  the  institution  of  bankruptcy  pro- 
ceedings.'** 

§  341.  Same;  Claims  Against  Government. — A  claim  for  damages 
against  the  United  States  government  will  pass  to  and  vest  in  the  trustee 
in  bankruptcy  of  the  claimant,***  even  before  Congress  has  made  any 
provision  for  the  payment  of  such  claims,  and  even  though  the  claim  is 
only  a  right  to  share  in  the  distribution  of  a  fund  received  by  the  United 
States  from  a  foreign  government  to  be  apportioned  as  compensation 
among  its  own  injured  citizens  (as  was  the  case  with  the  Geneva  award 
under  the  Alabama  Claims  Commission),  though  both  the  accrual  of  the 
claim  and  the  bankruptcy  of  the'  claimant  preceded  the  making  of  the 
treaty  under  which  such  fund  eventually  became  available.**"  But  this 
is  not  the  case  where  the  claim  is  not  of  such  a  nature  that  it  would  be 
legally  enforceable  against  a  private  individual,  and  where  its  recogni- 
tion and  payment  are  wholly  optional  with  Congress  and  depend  rather 
upon  the  clemency  or  generosity  of  that  body  than  upon  any  moral  ob- 
ligation.*** And  so,  a  mere  expectation  of  receiving  a  reward  from  the 
Treasury  department  for  furnishing  information  concerning  smugglers, 
which  has  been  applied  for  by  the  informer  but  not  yet  passed  upon  by 
the  Secretary  of  the  Treasury,  whose  action  in  the  matter  is  discretion- 
ary, is  not  property  of  such  a  nature  as  to  vest  in  the  trustee  in  bankrupt- 
cy of  the  claimant.**7  An  act  of  Congress  (Rev.  Stat.  §  3477,  U.  S.  Comp. 

a«  White  v.  Crew,  16  Ga.  416.  "»  Williams  v.  Heard,  140  U.  S.  529, 

lis  Smoot  t.  Morehouse,  8  Ala.  370,  42  11  Sup.  Ct.  885,  35  L.  Ed.  550;    Phelps 

Am.  Dee.  644 ;    Hersey  v.  Elliot,  67  Me.  v.  McDonald,  99  U.  S.  298,  25  L.  Ed.  478 ; 

526,  24  Am.  Rep.  50.  Erwin  v.  United  States,  13  Ct.  CI.  49 : 

!si  In  re  Powers,  1  Nat.  Bankr.  News,  Leonard  v.  Nye,  125  Mass.  455 :  William- 

135.  son  t.  Colcord,  1  Hask,  620,  13  N.  B.  R. 

"»  Erwin  v.  United  States,  97  U.  S.  319,  Fed.  Cas.  No.  17,752. 

392,  24  L.  Ed.  1065 ;  Phelps  v.  McDonald,  ""Dockery  v.  United   States,  26  Ct. 

99  U.  S.  298,  25  L.  Ed.  478;    Phelps  v.  CL  148. 

McDonald,  2  MacArthur  (D.  C.)  375,  16  "T  In  re  Ghazal,  174  Fed.  809,  98  C. 

N.  B.  R.  217 ;    Comegys  v.  Vasse,  1  Pet.  C.  A.  517,  23  Am.  Bankr.  Rep.  178 ;   a.  c., 

103,  7  L.  Ed.  108.  163  Fed.  602,  20  Am.  Bankr.  Rep.  807. 
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Stat.  1901,  p.  2320)  expressly  forbids  the  assignment  of  a  claim  against 
the  United  States  for  money  due  under  a  contract,  unless  executed  with 
the  formalities  therein  prescribed,  and  unless  the  claim  has  been  previ-  . 
ously  allowed  and  a  warrant  issued  for  its  payment.  And  consequently 
an  assignment  of  such  a  claim,  not  yet  allowed,  can  have  no  force  or 
'validity  as  against  the  trustee  in  bankruptcy  of  the  claimant,  and  he 
takes  it  as  assets  of  the  estate,  free  from  any  rights  or  interests  on  the 
part  of  the  assignee.**8  I 

§  342.  Rights  of  Action. — The  bankruptcy  statute  expressly  vests 
in  the  trustee  of  a  bankrupt  "rights  of  action  arising  upon  contracts  or 
from  the  unlawful  taking  or  detention  of,  or  injury  to,  his  property,"  **• 
and  it  is  probable  that  various  choses  in  action,  not  precisely  within  this 
limited  description,  will  pass  to  the  trustee  under  the  broader  clause  (in 
the  same  section  of  the  act)  which  invests  him  with  title  to  property 
which  the  bankrupt  "could  by  any  means  have  transferred."  Thus  the 
trustee  becomes  entitled  to  claim,  and  to  enforce  for  the  benefit  of  the 
estate  in  his  charge,  a  promissory  note  of  a  third  person  belonging  to 
the  bankrupt  at  the  time  of  the  filing  of  the  petition,***  a  claim  of  the 
bankrupt  against  a  third  person  for  goods  sold  to  the  latter,  to  the  ex- 
tent of  their  value,  where  no  price  was  fixed  at  the  time  of  the  sale,*31 
a  claim  against  an  insolvent  estate  pending  in  the  probate  court,*1*  or 
the  right  to  contest  the  account  of  the  administrator  of  the  bankrupt's 
ancestor.***    Also  the  trustee  takes  a  right  of  action  for  land  in  dispute 


"ss  National  Bank  of  Commerce  v. 
Downle,  218  V.  S.  345,  31  Sup.  Ct.  89,  64 
L.  Ed.  1003,  25  Am.  Bankr.  Rep.  199,  af- 
firming 161  Fed.  839,  88  G.  C.  A.  657,  20 
Am.  Bankr.  Rep.  531;  Guarantee  Title 
&  Trust  Co.  v.  First  Nat.  Bank.  185  Fed. 
373, 107  C.  C.  A.  429,  26  Am.  Bankr.  Rep. 
85. 

as*  Bankruptcy  Act  1898,  f  70a.  All 
rights  of  action  arising  out  of  contracts, 
belonging  to  the  bankrupt,  vest  in  his 
trustee.  Tucker  v.  Western  Union  Tel. 
Co.,  94  Misc.  Rep.  364,  157  N.  T.  Supp. 
873.  Where  a  buyer  of  goods  hag  a  claim 
for  damages  against  the  seller  for  the 
tatter's  failure  to  deliver,  such  claim 
passes  to  the  buyer's  trustee  in  bank- 
ruptcy. Tennlson  v.  Hanson,  136  Ark. 
266,  206  S.  W.  438 ;  Hibernian  Banking 
Ass'n  v.  Bell  &  Zoller  Coal  Co.,  181  111. 
App.  581.  This  Is  also  true  of  a  claim 
arising  out  of  the  embezzlement  or  mis- 
appropriation of  the  bankrupt's  money. 
Millard  v.  Green.  94  Conn.  597,  110  Atl. 
177,  9  A.  L.  B.  1610.    And  a  claim  trans- 


ferred by  a'  bankrupt  as  a  credit  on  n 
pre-existing  Indebtedness,  on  the  day  on 
which  he  filed  his  petition  In  bankruptcy, 
may  be  sold  by  the  trustee,  although  the 
transfer  was  only  voidable  and  not  void. 
Keller  v.  Faickney,  42  Tex.  Civ.  App. 
483,  94  S.  W.  103.  See  In  re  Thomas 
<D.  C.)  199  Fed.  214,  29  Am.  Bankr.  Rep. 
945.  But  a  wife's  trustee  in  bankruptcy 
Is  not  entitled  to  recover  from  the  hus- 
band the  amount  expended  by  the  wife 
for  the  support  of  herself  and  her  chil- 
dren during  the  husband's  abandonment 
of  his  family,  when  not  representing 
creditors  supplying  necessities  on  the 
husband's  credit.  McCabe  v.  Gntdo,  116 
Mlaa.  858,  77  South.  801. 

"•>  In  re  Duncan  CD.  C.)  148  Fed.  464, 
1?  Am.  Bankr.  Rep.  283. 

saiLelst  v.  Dierssen,  4  Cal.  App,  634, 
88  Pac.  812. 

"s  Miller  v.  Parker,  47  AJa.  312. 

»"In  re  Clute,  1  Nat.  Bankr.  News, 
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and  held  in  adverse  possession  by  a  third  person,***  and  may  maintain 
an  action  to  set  aside  the  cancellation  of  a  real-estate  mortgage  which 
was  fraudulently  procured  from  the  bankrupt.*111  He  is  likewise  vested 
with  the  right  of  action  on  a  policy  of  fire  insurance,  for  the  destruc- 
tion of  insured  property  of  the  bankrupt  by  fire,  occurring  after  the  ad- 
judication but  before  the  appointment  of  the  trustee,*"  and  with  the 
right  of  action  against  a  sheriff  for  failing  to  make  the  money  on  an  exe- 
cution, or  for  selling  the  property  on  credit  and  failing  to  collect  the 
amount  of  the  bid.**7  So  also,  the  bankrupt's  right  to  file  a  notice  of 
and  to  enforce  a  mechanic's  lien  passes  to  his  trustee.*38  And  the  trus- 
tee of  a  bankrupt  corporation  is  entitled  to  sue  for  and  collect  unpaid 
subscriptions  to  the  stock,*8*  though  a  statutory  liability  imposed  upon 
persons  who  organize  and  transact  business  in  the  name  of  a  corpora- 
tion before  its  minimum  capital  stock  has  been  subscribed  is  not  an  as- 
set of  the  corporation,  and  hence  the  right  to  enforce  such  liability  does 
not  pass  to  its  trustee  in  bankruptcy.***  A  personal  claim  which  there  is 
no  legal  power  to  enforce,  but  on  which  an  award  is  made  by  arbitra- 
tors, does  not  pass  to  a  trustee  in  bankruptcy ;  *41  and  a  claim  of  a  wife 
for  alimony  is  not  a  property  right,  and  property  awarded  to  her  as  ali- 
mony after  her  adjudication  in  bankruptcy  does  not  become  a  part  of 
her  estate.***  It  should  also  be  observed  that  a  trustee  in  bankruptcy 
succeeds  to  the  bankrupt's  title  to  choses  in  action,  subject  to  any  de- 
fense or  counterclaim  to  which  they  would  have  been  liable  in  the  hands 
of  the  bankrupt***  Hence,  for  example,  where  property  of  the  bankrupt 
covered  by  insurance  has  been  destroyed  by  fire,  but  he  has  lost  his  right 
to  sue  on  the  policy  by  failing  to  render  a  statement  forthwith,  as  re- 
quired by  the  policy,  his  trustee  in  bankruptcy  cannot  sue  on  it.*4*  So  a 
trustee  in  bankruptcy  has  no  greater  rights  on  a  note  payable  to  the 
bankrupt,  the  signer  of  which  added  to  his  signature  words  indicating 
that  he  signed  it  as  the  treasurer  of  a  corporation,  than  the  bankrupt 

***  Pope  v.  Davenport,  52  Tex.  206.  Wosb.  23,  153  Pac.  1082.    On  the  general  _ 

"i  Alexander  v.  Berney,  28  N.  3.  ©j.      subject,  sec,  supra,  !  148. 
90_  atojohn  V.    Farwell   Co.  v.  Jackson 


•    2s»  Fuller  v.  New  York  Fire  Ins.  Co., 

184  Mass.  12,  67  N.  E.  879. 


Stores,  137  Ga.  174,  73  S.  E.  13.  And 
see,  supra,  f  149.  See  also  Breck  v. 
Brewster,  153  App.  Dtv.  800..  138  N.  T. 


«i  Sullivan   v.   Bridge,   1   Mass.   511;  gupp   821 

InreGeiser.^Fed.m.tfAm.Bankr.  ^Wman     y.     Tallman,     5     Cust, 

8ep-  m  (Mass.)  325. 

*«*  Held  v.  Burke,  83  App.  Dlv.  509,  82  Mt  in  re  Le  Claire,  124  Fed.  654,  10 

N.  T.  Supp.  426.  Ann  Bankh  Rep.  T33. 

*«foote  v    Greillck,  166  Mich.  636,  *«  Nebraska  Motine  Plow  Co.  v.  Black- 

132  N  W.  473 ;  Lane  v.  Nickerson,  99  Til.  burn,  74  Neb.  246,  104  N.  W.  178. 

284,  Benner  v.  Billings,  107  Wash.  1, 181  "44  Bennett  v.  -Etna  Ins.  Co.,  201  Mass. 

Pac.    18.      See    McKay    t.    Carman,   89  664,  88  N.  E.  335,  131  Am.  St.  Rep.  414. 
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himself  had.*48  And  the  trustee  in  bankruptcy  of  a  corporation  stands  in 
no  better  position  to  attack  an  arrangement  between  the  corporation's 
selling  agent  and  a  purchaser,  whereby  the  agent  was  to  pay  his  debt  to 
the  purchaser  by  paying  part  of  the  purchase  price,  which  was  ratified 
by  the  corporation,  than  would  the  bankrupt  company.**"  In  the  bank- 
ruptcy of  corporations,  the  same  rules  generally  prevail.  Thus,  the  trus- 
tee in  bankruptcy  of  a  trading  corporation  succeeds  to  any  right  which 
it  might  have  to  sue  the  directors  for  loss  resulting-  from  a  breach  of 
their  duty."7 

§  343.  Same;  For  Personal  Injuries  and  Other  Torts. — In  respect 
to  rights  of  action  on  torts,  it  is  necessary  to  distinguish  carefully  be- 
tween those  which  occasion  injury  to  the  person  and  those  which  occa- 
sion injury  to  property.  Those  of  the  tatter  class  vest  in  the  trustee  in 
bankruptcy;  those  of  the  former  class  do  not.  Thus,  if  the  bankrupt 
has  an  unliquidated  claim  for  damages  against  a  common  carrier  or  oth- 
er person,  for  negligence  or  wrongful  act  which  caused  injury  to  his 
person,  it  does  not  vest  in  his  trustee  in  bankruptcy  and  the  latter  has 
no  interest  in  -it.***  But  a  similar  claim  for  the  value  of  property  of  the 
bankrupt,  lost  or  damaged  in  consequence  of  the  negligence  or  wrong- 
ful act  of  a  carrier  or  other  person,  is  an  asset  of  his  estate  and  passes  to 
the  trustee.*"  On  the  same  principle,  the  trustee  cannot  lay  claim  to 
a  right  of  action  for  damages  growing  out  of  an  assault  and  battery  up- 
on the  bankrupt,*8*  or  for  slander  or  libel  against  him,*61  or  for  malicious 
prosecution  and  false  imprisonment.***  But  if  the  bankrupt's  claim  for 
damages  for  any  purely  personal  tort  has  already  been  reduced  to  judg- 
ment before  his  bankruptcy,  it  would  seem  clear  that  the  judgment  will 
vest  in  the  trustee,  for  the  tort  is  merged  in  the  judgment,  and  the  latter 
is  property  which  the  bankrupt  "could  have  transferred,"  within  the 
meaning  of  the  statute. 

"J  Jump  v.  Sparling,  218  Mass.   324,  (Mass.)  539;    Beecbwood  v.  Joplin-Pitts- 

,  105  N.  E.  878.  burg  By.  Co.  1T3  Mo.  App.  371,  158  S. 

a«  Grollman  v    Montgomery  Ward  &  W.  888. 

Co.,  181  111.  App.  598.  "*  Borden  v.  Bradshaw,  68  Ala.  362. 

»"  McEwen  v.  Kelly,  140  Gn.  720.  70  S.  The  right  to  recover  for  injuries  to  the 

E.  777.    See  Emerson  r.  Fisher,  246  Fed.  estate  of  a  bankrupt,  resulting  from  the 

842,  loS  C.  C.  A.  598,  41  Am.  Banltr.  Rep.  wrongful  appointment  of  a  receiver,  vests 

112.  In  the  trustee  when  he  Is  appointed.    In 

>«»  Sibley  v.  Nason,  196  MasB.  125,  81  re  Veler,  249  Fed.  633.  161  C.  0.  A.  543, 

N.  B.  887.  12  L.  B.  A.  (N.  S.)  1173,  124  41  Am.  Bankr.  Bep.  736. 

Am.   St.  Rep.  520.  12  Ann.   Cas.  938;  «°  Hudson  v.  Plets,  11  Paige  (N.  T.) 

Hanson  v.  First  Nat.  Bank  (Tex.  Civ.  180. 

App.)  128  S.  W.  1147:    Rand  v.  Flelsh-  •«    Dtliard  v.  Collins,  25  Gratt.  fVa.) 

mnn,  6  Wkly.  Notes  Cas.  (Pa.)  497;   Dll-  343;    Irion  v.  Knapp.   132  La.  60,  00 

lard    v.    Collins.    25    Gratt.    (Va.)    343;  South.  719,  43  L.  R.  A.  (N.  S.)  940. 

Stone  v.  Boston  &  M.  R.  Co.,  7  Gray  ■■■  In  re  Haenaell,  91  Fed.  355, 1  Am. 
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On  the  other  hand,  malicious  attachment  is  an  injury  to  property,  and 
not  to  the  person,  and  therefore  the  right  of  action  will  vest  in  the  trus- 
tee in  bankruptcy.***  And  so,  a  cause  of  action  against  an  attorney  at 
law,  who  had  been  employed  to  examine  and  pass  upon  the  title  to  realty 
which  the  plaintiff  intended  to  purchase,  for  certifying  to  him  as  good  a 
title  which  was  really  defective,  is  nominally  a  cause  of  action  for  breach 
of  contract,  but  in  substance  an  action  of  tort ;  yet  as  the  tort  involved 
is  an  injury  to  the  property  of  the  plaintiff,  rather  than  his  person,  it  will 
pass  to  his  trustee  in  bankruptcy.*"4  So  also,  the  modern  decisions  hold 
that  a  right  of  action  for  deceit,  based  on  false  and  fraudulent  representa- 
tions, whereby  the  plaintiff  was  induced  to  sign  a  contract,  enter  into  a 
partnership,  buy  property  at  an  excessive  price,  or  extend  credit  to  a 
third  person,  to  his  pecuniary  loss,  is  a  "right  of  action  arising  from  an 
injury  to  his  property,"  within  the  meaning  of  the  statute,  and  therefore 
passes  to  the  trustee. SSB  And  for  a  similar  reason,  a  right  of  action  for 
damages,  given  by  a  state  statute  to  any  person  injured  by  the  operation 
of  any  "trust,"  (as,  for  instance,  for  a  conspiracy  whereby  the  plaintiff 
was  driven  out  of  business),  is  held  to  be  for  an  injury  to  business,  em- 
ployment, or  property,  and  therefore  such  as  will  vest  in  the  trustee  in 
bankruptcy."*  So  also  of  a  right  to  sue  for  money  lost  in  gambling, 
given  by  statute  to  the  loser.*"  And  under  the  statutes  giving  a  right 
of  action  for  the  wrongful  killing  of  a  human  being,  the  recovery  to  be 
for  the  benefit  of  the  next  of  kin,  it  has  been  held  that  where  a  father  is 
entitled  to  the  entire  amount  to  be  recovered  for  the  wrongful  killing  of 
his  son,  his  right  thereto  constitutes  an  asset  of  his  estate  in  bankrupt- 
cy.*BS  So  again,  where  profits  of  the  business  of  a  corporation  are 
wrongfully  appropriated  to  his  own  use  by  an  officer  of  the  company, 
under  the  guise  of  a  salary,  the  trustee  in  bankruptcy  of  the  corporation 
may  recover  the  same.*** 

Bankr.  Rep.  286;    Koonan  v.  Orton,  34  3.402;    Leggate  v.  Moulton,  115  Mass. 

Wis.  269,  17  Am.  Rep.  441,  12  N.  B.  R.  552. 

405;    Stanly  v.  Duburet,  2  Root  (Conn.i  "■  defend  v.  Anderson,  66  Neb.  252. 

52.  92  N.  W.  300,  96  N.  W.  212,  98  N.  W. 

»"  Hansen  Mercantile  Co.  v.  Wyman,  1075,  5  L.  R.  A.  (N.  S.)  136:  Id.,  75  Neb 

Partridge  ft  Co.,  105  Minn.  491,  117  N.  273.  105  N.  W.  1092.   5  L.  R.  A.  (N.  S.I 

W.  926.  21  L.  R.  A.  (N.  S.)  727.  136.    But  compare  Ronvlllnln  v.  Amerl- 

"<  Knights  V.  Quarles,  4  Moore.  532.  can  Kuear  Refining  Co.  (D.  C.)  250  Fed. 

*«In  re  Gay.  182  Fed.  260,  25  Am.  641,  41  Am.  Bankr.  Rep   267. 

Bankr.   Rep.   Ill;    In    re   Harper,  175  "'Brandon  v.  Sands,  2  Ves.  Jr.  514. 

Fed.    412,    23    Am.    Bankr.    Rep.   918:  "Mn  re  Burns  tiw.  131  Fed.  828.  12 

Hyde  v.  Tuffts,  45  N.  T.  Super.  Ct.  56.  Am.  Bankr.  Rep.  696. 

Earlier  decisions,  under  the  act  of  1867,  »*  Fillebrown  v.  Haywood,  190  Mass. 

were   to   the   contrary.      See   Tufts    t.  472,  77  N.  E.  45     But  salaries,  not  uu- 

Mathews,  10  Fed-  609:    In  re  Crockett,  reasonable    In.  amount,  voted  and  paid 

2  Ben.  514,  2N.aB,  208,  Fed.  Cas.  No.  by  the  directors  of  a  corporation,  who 


v  Google 


§   344  LAW  OP  BANKRUPTCY  746 

§  344.  Same;  For  Usury. — A  right  of  action  under  a  state  statute 
to  recover  back  usurious  interest  paid  (or  double  the  amount  of  it,  or 
a  penalty  for  exacting  it,  as  the  case  may  be)  will  vest  in  the  trustee 
in  bankruptcy  of  the  borrower,  since  the  injury  done  by  the  usurer  is 
an  injury  to  the  property  or  estate  of  the  borrower  and  not  a  personal 
tort.***  The  rule  is  the  same  under  the  national  banking  law.  The 
right  of  action  against  a  national  bank,  to  recover  twice  the  amount  of 
usurious  interest  paid  to  it,  under  the  act  of  Congress  in  that  behalf 
(Rev.  Stat.  U.  S.  §  5198),  will  pass  to  and  vest  in  the  trustee  in  bank- 
ruptcy of  the  borrower,  who  is  the  "legal  representative"  of  the  bor- 
rower, within  the  meaning  of  that  statute,  for  although  the  action 
thereon  is  one  to  recover  a  penalty,  yet  it  is  distinguishable  from  causes 
of  action  for  damages  growing  out  of  mere  personal  torts.**1 

§  345.  Legacies  and  Inheritances. — Property  coming  to  a  bankrupt 
as  his  distributive  share  of  the  estate  of  one  dying  intestate,  or  as  a 
legacy  or  devise,  will  pass  to  and  vest  in  his  trustee  in  bankruptcy,*" 
though  it  may  be  as  yet  undetermined  in  respect  to  its  extent,*8*  or 
though  it  may  consist  of  an  undivided  interest,***  provided  only  that  the 
bankrupt's  right  thereto  became  a  fixed  and  vested  interest  by  the  death 
of  the  decedent  prior  to  the  filing  of  the  petition  in  bankruptcy.  And 
where  the  death  and  the  filing  of  the  petition  occurred  on  the  same 
day,  the  fractions  of  that  day  will  be  inquired  into  for  the  purpose  oi 
fixing  the  status  of  the  property,  and  if  the  filing  of  the  petition  was  the 
later  event,  the  trustee  in  bankruptcy  may  claim  the  inheritance.**3 
Where  the  bankrupt's  interest  in  a  legacy  is  contingent,  and  becomes 
vested  by  the  happening  of  the  event  or  contingency  after  his  adjudica- 
tion in  bankruptcy,  it  will  then  become  available  as  an  asset  of  his 

• 
also  owned  a  large  majority  of  its  stock,  Markson  v.  First  Nat.  Bank,  Fed.  Cas. 
to  certain  officers  of  the  corporation  for  No.  9,907 ;  Crocker  v.  First  Nat  Bank,  4 
past  services,  without  objection  by  any  Dill.  358,  Fed.  Cas.  No.  3,397;  Motion- 
stockholder  or  creditor,  are  not  recover-  gahela  Bank  v.  Overholt,  96  Pa.  St.  327. 
able  by  the  trustee  on  behalf  of  subse-  Contra,  Barnett  v.  Muncle  Nat.  Bank, 
queot  creditors,  on  the  bankruptcy  of  Fed.  Cas.  No.  1,020;  Bromley  v.  Smith, 
the  corporation  more  than  ten  years  la-  2  Blss.  Gil,  5  N.  B.  B.  152,  Fed.  Cas.  No. 
ter.  In  re  Franklin  Brewing  Co.  (C.  C.  1,922. 
A.)  2B3  Fed.  512,  45  Am.  Bankr.  Rep  7.  *•«  Watkins  v.  Blgelow,  93  Minn.  381, 

2>oReed  v.  American-German  Nat.  101  N.  W.  497;  Ex  parte  Newhall,  2 
Bank,  155  Fed.  233,  19  Am.  Bankr.  Rep.  Story,  360,  Fed.  Cas.  No.  10,159;  Dohn- 
140 ;  Lasater  r.  First  Nat.  Bank,  96  Tex.  er  v.  Dohner  (Pa.)  1  Am.  Law  3.  N.  S.  78. 
345.  72  S.   W.  1057;    Wheelock   v.   Le«,  =«»  In  re  Mosicr,  112  Fed.  138,  7  Am. 

15  Abb.  Prac.  N.  S.  (N.  T.)  24,  10  N.  B.       Bankr.  Rep.  268. 

R.  363;  Moore  v.  Jones,  23  Vt.  739.  Fed.  *•*  In  re  Kane,  161  Fed.  633,  20  Am. 

Cas.  No.  9,768.     Contra,  Lafoimtain  t,      Bankr.  Rep.  616. 
Burlinjiton  Say.  Bank,  56  Vt.  332.  *«  In  re  Stoner.  105  Fed.  752.  5  Am. 

*"  Wright  y.  First  Nat.  Bank,  8  Bias.  Bankr.  Rep.  402;  In  re  McKenna,  137 
243, 18  N.  B.  R.  87,  Fed.  Cas.  No.  18,078:       Fed.  611, 15  Am.  Bankr.  Rep.  4. 
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estate,***  Where  the  estate  devised  includes  both  real  and  personal 
property,  the  administrator  of  the  decedent  will  have  no  right  or  inter- 
est in  -the  real  property  as  against  the  trustee  in  bankruptcy,  though 
it  may  be  that  he  would  be  entitled  to  possession  of  the  personal  prop- 
erty pending  its  administration.*"  But  it  is  said  that,  if  there  are  no 
local  creditors  to  be  protected,  the  probate  court  will  be  justified  in 
turning  over  to  a  foreign  trustee  in  bankruptcy  of  the  heir  or  next  of  kin 
the  bankrupt's  share  in  the  personal  estate.*** 

§  346.  Property  Held  in  Trust  for  Bankrupt. — When  property  is 
held  in  trust  for  the  bankrupt  under  a  mere  passive  trust,  with  no  di- 
rection as  to  accumulation  and  no  discretion  in  the  trustee  to  devote 
the  fund  or  the  income  to  any  person  other  than  the  bankrupt,  it  con- 
stitutes assets  of  the  latter's  estate  and  may  be  recovered  by  the  trus- 
tee, who  need  not  give  notice  to  the  holder  of  the  trust  in  order  to  com- 
plete his  title.'**  And  this  is  true  not  only  of  express  trusts  but  of 
such  as  are  implied  by  law  from  the  situation  and  dealings  of  the  parties. 
Thus,  a  trustee  in  bankruptcy  may  enforce  a  resulting  trust  in  land  in 
favor  of  the  bankrupt,*'0  or  a  trust  in  the  avails  of  personal  property 
or  choses  in  action.*"  And  of  course  property  which  is  in  the  posses- 
sion of  a  third  person,  who  holds  it  merely  as  the  agent  or  bailee  of  the 
bankrupt,  must  be  surrendered  to  the  trustee  in  bankruptcy.*7*  But 
it  is  otherwise  when  a  trust  created  by  will  or  deed  confers  upon  the 
trustee  an  authority  to  choose  or  change  the  beneficiary  or  to  decide 
upon  the  extent  to  which  he  shall  benefit  by  the  trust.  "No  case  is 
cited,  none  is  known  to  us,  which  goes  so  far  as  to  hold  that  an  absolute 
discretion  in  the  trustee  (under  a  will), — a  discretion  which  by  the  ex- 
press language  of  the  will  he  is  under  no  obligation  to  exercise  in  favor 
of  the  bankrupt, — confers  such  an  interest  on  the  latter  that  he  or  his 

'««  Churchman's  Appeal  (Pa.)  12  AtL  person   who,  with  his  faintly  owned  all 

600.  the   stock   of  the  corporation,   on    the 

«'  In  re  Kane.  161  Fed.  633,  20  Am.  ground  that  it  was  held  in  trust  for  the 

Bankr.  Rep.  616.  company,  but  he  is  not  entitled  to  such 

*••  In  re  Delehanty's  Estate,  11  Ariz.  person's  homestead  or  other  property  In 

366,  95  Pac.  109,  21  Ana.  Cas.  1038.  which  the  corporation's  funds  were  not 

""Wnlttredge  v.  Sweetser,  180  Mass.  invested.     Scott  v.  Gllne,  257  Fed.  706. 

45,  75  N.  B.  222,  affirmed  in  Hammond  168  C.  C.  A.  656,  44  Am.  Bankr.  Rep.  R. 

v.  Whlttredge,  204  U.  S.  538,  27  Sup.  Ct.  "l  in  re  per]ey,  Fed.  Cas.  No.  10,992. 

396,  51  L.  Ed.  606;   Wallace  v.  Everett  Compare  Butler  v.  Merchants'  Ins.  Co., 

(Ky.)   125  8.  W.  740;    Pollack  v.  Meyer  14  Ala.  777.    Any    property    in    whien 

Bros.  Drug  Co.,  233  Fed.  861,  147  C.  C.  there  is  a  secret  trust  for  the  bankrupt's 

A.  535.  36  Am.  Bankr.  Rep.  885.  benefit,  no  matter  how  much  covered  up, 

"o  In  re  Dunavnnt,  96  Fed.  542,  3  Am.  passes    to     the    trustee.      Ury    v.    Van 
Bankr.  Rep.  41 ;   Cnrrie  v.  Look,  14  N.  Every,  181  CaL  604, 188  Pac.  985. 
D.  482,  106  N.  W.  131.    The  trustee  of  a  "»  In  re  Cole,  144  Fed.  392,  75  C.  O. 
bankrupt  corporation  is  entitled  to  re-  A.  330,  16  Am.  Bankr.  Rep,  302;  Line- 
cover  real  estate  held  In  the  name  of  a  ker  v.  Ayeshford,  1  Cal.  75. 


v  Google 


S   847  LAW  OF  BANKRUPTCY  748 

assignee  in  bankruptcy  can  successfully  assert  it  in  a  court  of  equity  or 
any  other  court."  *™  But  the  fact  that  a  fund  in  which  the  bankrupt 
had  an  interest  was  held  in  trust  during  the  life  of  another  by  a  trustee 
appointed  by  a  state  court  will  not  deprive  the  court  of  bankruptcy  of 
jurisdiction  to  administer  such  interest."* 

§  347.  Same;  Testamentary  Trusts  and  Annuities. — Whether  or 
not  the  provisions  of  a  will  create  such  a  trust  as  will  prevent  a  fund 
bequeathed  from  passing  to  the  trustee  in  bankruptcy  of  the  beneficiary 
or  legatee,  is  to  be  determined  by  the  law  of  the  particular  state.1"  But 
it  may  be  stated  as  a  general  rule  of  law  that,  where  property  is  devised 
to  trustees,  with  directions  to  pay  the  income  therefrom  into  the  hands 
of  a  named  beneficiary  during  his  life,  the  latter  has  no  such  interest  or 
estate  either  in  the  corpus  of  the  property  or  in  the  income  as  will  pass 
to  and  vest  in  his  trustee  in  bankruptcy,  as  his  rights  or  interests  are 
not  alienable  by  any  sale  or  assignment  on  his  part."*  This  is  the  ordi- 
nary case  of  a  will  making  provision  for  a  son,  daughter,  or  other  rela- 
tive, by  securing  an  income  for  life  to  the  beneficiary,  but  at  the  same 
time  placing  the  principal  beyond  his  control,  so  that  he  may  not  squan- 
der it  or  make  debts  which  would  absorb  it.  This  is  unquestionably 
within  the  power  of  a  testator,  and  as  creditors  of  the  beneficiary  cannot 
defeat  and  annul  the  provisions  of  the  will  by  the  most  searching  process 
known  to  equity, — a  creditors'  bill, — neither  can  they  do  so  through  the 
instrumentality  of  the  court  of  bankruptcy.  So,  where  the  income  of 
a  trust  fund  is  directed  to  be  applied  to  the  support  of  a  designated 
beneficiary  and  his  wife  and  children,  the  trustee  in  bankruptcy  of  the 
beneficiary  cannot  claim  such  income,  and  the  court  cannot  apportion 
the  income,  as  between  the  bankrupt  himself  and  his  family,  so  as  to 
give  the  trustee  an  aliquot  share.*"  It  is  also  entirely  competent  for 
a  testator  to  direct  that  the  income  of  the  trust  fund  shall  cease  to  be 
paid  to  the  named  beneficiary  if  he  shall  become  bankrupt,  and  that  it 
shall  in  that  event  be  paid  to  his  wife  or  children  or  to  other  specified 

"»  Nichols  v.  Eaton,  fit  TJ.  R  716,  23  Fed.  671,  16  Am.  Bankr.  Rep.  238;  Spln- 

L.  Ed.  254.     And  Bee  Kip  v.  Bank  of  die  v.  Shreve,  9  Bias.  199.  4  Fed.  186;  In 

New  York,  10  Jolins.  (N.  Y.>  63;  Frazier  re  Hoadley,  101  Fed.  233,  3  Am.  Bankr. 

v.  Barmim,  19  N.  J.  Eq.  316,  97  Am.  Dec  Hep.  780;    Degrnw  v.  Clason,  11  Paige 

666.  (N.  Y.)  136;  Munroe  v.  Dewey  (Mass.)  2 

"*  Pollack  v.  Meyer  Bros.  Drug  Co.,  Nat.  Bankr.  News,  840;  Brown  v.  Lum- 

233  Fed.  861,  147  C.  C.  A.  535,  36  Am.  bert,  221  Mass.  419.  108  N.  B.  1079;  Bos- 

Bankr.  Rep.  835.  ton  Safe  Deposit  ft  Trust  Co.  v.  Luke, 

«■  In  re  McKay,  143  Fed.  671,  16  Am.  220   Mass.  484,  108  N.  E.  64,  L.  R.  A. 

Bankr.  Rep.  238.  1917A,  983. 

*»*  Eaton  v.  Boston  Safe  Deposit  ft  *"  Dnrant  v.  Hospital  Life  Ins.  Oo.,  2 

Trust  Co.,  240  TJ.  S.  427.  30  Sup  Ot.  391.  Low.  575,  16  N.  B.  R.  324,  Fed.  Cas.  No. 

60  L.  Ed.  723,   Ann.  Cas.  1918D,  90,  36  4,188.    Compare  Rugely  v.  Robinson,  10 

Am.  Bankr.  Rep.  701;  In  re  McKay,  143  Ala.  702. 
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beneficiaries.  Such  a  provision  is  not  contrary  either  to  the  general 
policy  of  the  law  or  to  that  of  the  bankruptcy  act  in  particular,  and 
it  leaves  nothing  for  the  trustee  in  bankruptcy  to  claim  for«the  estate,*™ 
And  for  even  stronger  reasons,  he  has  no  claim  upon  a  trust  fund  whic*h 
the  trustees  were  at  liberty  to  apply  to  the  benefit  of  the  bankrupt, 
or  not,  in  their  discretion.*1* 

But  in  some  states  (particularly  New  York)  the  law  provides  that 
where  a  trust  is  created  by  which  the  trustee  is  to  receive  and  collect 
the  income  from  property  and  apply  it  to  the  use  and  benefit  of  a  named 
beneficiary  during  his  life,  the  latter  shall  not  take  any  legal  estate  or 
interest  in  the  property,  and  can  only  enforce  the  trust  in  equity,  and 
cannot  transfer  his  rights,  but  that,  if  no  valid  direction  for  accumula- 
tion is  given,  the  surplus  of  such  income,  beyond  the  sum  necessary  for 
the  education  and  support  of  the  beneficiary,  shall  be  liable  to  the  claims 
of  his  creditors  in  the  same  manner  as  other  personal  property  which 
cannot  be  reached  by  execution.  Under  such  statutory  provisions,  the 
federal  courts  have  held  that  the  surplus  of  an  income  so  settled  may 
be  claimed  by  the  trustee  in  bankruptcy  of  the  beneficiary  as  assets  of 
his  estate.***  But  the  highest  court  of  New  York  has  ruled  otherwise, 
holding  that  such  surplus  can  be  reached  only  in  the  manner  pointed 
out  in  the  state  statute,  and  thirt,  since  it  could  neither  be  "transferred" 
by  the  bankrupt  nor  "levied  upon  and  sold  under  judicial  process  against 
him"  (Bankruptcy  Act,  §  70a),  it  is  not  within  the  terms  or  meaning  of 
the  act."1 

A  somewhat  different  question  is  presented  where  a  testator  gives 
property  to  trustees  for  the  benefit  of  a  designated  beneficiary,  but  with 
the  direction  that  they  shall  hold  it  and  the  accumulations  until  the 
beneficiary  reaches  a  certain  age,  later  than  the  ordinary  age  of  majority. 
Where  this  is  the  case,  and  the  beneficiary  is  adjudged  bankrupt  before 
attaining  the  age  mentioned  in  the  will,  it  is  held  that  his  trustee  in 

iTi  Nichols  v.  Baton,  91  U.  S.  716,  23  nary  suit.    See,  also,  Graff  v.  Bennett,  11 

L.  Ed.  254,  aannlng  3  Cliff.  BOO,  Fed.  N.  T.  9,  88    Am.  Dec.  236 ;    Brown  v. 

Caa.  No.  10,241.  Barker,  68  App.  Div.  592,  74  N.  T.  Supp. 

«»  Nichols  v.  Eaton,  91  U.  B.  716,  23  43. 
L.  Ed.  254.  "'  Butler  v.  Baudoulne,  177  N.  X.  530. 

ibo  in   re  Tiffany,   133  Fed.    799,  13  69    N.  E.   1121.     And  aee  McNaboe  r. 

Am.  Bankr.  Rep.  310;    In  re  Reynolds  Marks,  51  Misc.  Rep.  207,  99  N.  T.  Supp. 

(D.  C.)  243  Fed.  268,  40  Am.  Bankr.  Rep.  960;  Cuthbert  v.  Chauvet,  136  N.  T.  326, 

141;    Forbes  v.  Snow  (Mass.)  131  N.  E.  32  N.  E.  1088,  18  L.  R.  A.  745;    Wet- 

299 ;     In  re  Baudoulne,  96  Fed.  536,  3  more  v.  Wetmore,  149  N.  T.  520,  44  N. 

Am.  Bankr.  Rep.  55.    See  the  latter  case  E.  169,  33  L.  R.  A.  708,  52  Am.  St.  Rep. 

on   appeal,   101   Fed.   574,   41   C.   C.   A.  752 ;    Mills  v.  Husson.  140  N.  T.  99,  35 

318,  3  Am.  Bankr.  Rep.  651,  where,  how-  N.  E.  422.    Compare  Jenks  v.  Title  Guar- 

ever,  the  decision  whs  not  on  the  mer-  antee  &  Trust  Co.,  170  App.  Div.  830, 

its,   but  on  the  question   whether  the  158  N.  Y.  Snpp.  478. 
trustee  In  bankruptcy  must  bring  a  pie- 
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bankruptcy  is  entitled  to  claim  the  fund  from  the  testamentary  trus- 
tees. *M  But  a  trust  fund  which  is  directed  to  be  paid  over  to  the  tes- 
tator's son  only  when  he  shall  become  financially  solvent  and  able  to 
pay  all  his  just  debts  and  liabilities  from  resources  other  than  such 
fund  does  not  pass  to  his  trustee  in  bankruptcy,  although  after  his  dis- 
charge in  bankruptcy  it  was  paid  over  to  the  son.1" 

As  to  a  testamentary  annuity,  created  by  a  will  which  directs  trus- 
tees to  pay  a  fixed  annual  sum  to  a  named  beneficiary  during  his  life, 
it  is  held  that  the  right  of  the  beneficiary  is  property  which  he  could 
assign  and  which  could  be  followed  by  his  creditors,  and  therefore  will 
vest  in  his  trustee  in  bankruptcy,  to  be  sold  by  the  latter  for  its  pres- 
ent value,'8*  although  it  may  not  pass  any  estate  or  interest  in  the 
particular  lands  which  are  expected  to  furnish  the  income  out  of  which 
the  annuity  shall  be  paid.***  It  is  also  ruled  that  where  property  is 
devised  in  trust,  the  income  to  be  paid  to  a  named  person  for  life,  and 
the  principal,  after  his  death,  to  his  executor  in  trust  for  the  use  of  such 
person  as  he  may  appoint  by  will,  and  the  first  taker  executes  the  power, 
the  property  appropriated  is  deemed  in  equity  part  of  his  assets  and 
subject  to  the  demand  of  his  creditors,  in  preference  to  the  claims  of 
his  voluntary  appointees  or  legatees,  and  hence  it  should  be  available  as 
assets  of  his  estate  in  bankruptcy *M    * 

§  348.  Policies  of  Life  Insurance. — The  provision  of  the  statute  on 
this  subject  is  that,  if  the  bankrupt  "shall  have  any  insurance  policy 
which  has  a  cash  surrender  value  payable  to  himself,  his  estate,  or  per- 
sonal representatives,  he  may,  within  thirty  days  after  the  cash  surren- 
der value  has  been  ascertained  and  stated  to  the  trustee  by  the  company 
issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so  ascertained 
and  stated,  and  continue  to  hold,  own,  and  carry  such  policy  free  from 
the  claims  of  the  creditors  participating  in  the  distribution  of  his  estate 
under  the  bankruptcy  proceedings,  otherwise  the  policy  shall  pass  to  the 
trustee  as  assets."  **"  Aside  from  the  question  of  exemption,  therefore, 
insurance  policies  having  a  surrender  or  disposable  value  are  assets 
passing  to  the  bankrupt's  trustee.**1     This  part  of  the  statute  is  now 

«»  Sanford   v.    Lackland,   2  D11L    6,  »» De  Haven  v.  Sherman,  131  I1L  115, 

Fed.  Cas.  No.   12.312.    And  see  Loomer  22  N.  £.  711,  6  L.  R.  A.  745. 

v.  Loomer,  76  Conn.  622,  57  Atl.  167.  laa  Clapp  v.  Ingraham,  126  Mass.  200. 

""Hull   v.  Farmers'  Loan  &  Trust  "T  Bankruptcy  Act  1898,  |  70a,  pro- 
Co.,  245  TJ.  8.  312,  38  Sup.  Ct.  103,  62  L.  viso. 
Ed.  312,  40  Am.  Bankr.  Rep.  594.  "is  In  re  Phillips  &  Goldman,  192  Fed. 

>**  In  re  Burt  Is,  188  Fed.  527,  26  Am.  1020;   In  re  Churchill,  198  Fed.  711,  29 

Bankr.  Rep.  680;    Begraw  v.  Clason,  11  Am.  Bankr.  Rep.  153;    In  re  Whelpley, 

Paige  (N.  T.)  136 ;   Graves  v.  Dolphin,  1  169  Fed.  1019,  22  Am.  Bankr.  Rep.  433 ; 

Simons.  66;    Brandon  v.  Robinson,    18  Travelers'   Ins.  Co.  v.  Middlekamp,  67 

Yes.  429.  Colo.  162,  185  Pac.  335.    As  to  the  rule 
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read  as  excluding  from  the  estate  in  bankruptcy  all  policies  except  such 
as  may  have  a  surrender  value,***  though  it  was  formerly  held  that  the 
language  above  quoted  was  not  intended  to  define  the  class  of  insurance 
policies  which  should  pass  to  the  trustee  in  bankruptcy,  and  limit  the 
same  to  such  policies  as  had  a  cash  surrender  value,  but  merely  to  give 
to  the  bankrupt  a  privilege  with  respect  to  the  redemption  of  such  poli- 
cies,*** and  that  therefore,  though  the  policy  in  question  may  have  no 
surrender  value  in  cash,  yet  if  it  has  any  actual  value  (such  as  an  in- 
choate value,  or  a  value  for  the  purpose  of  being  pledged  as  collateral, 
or  a  paid-up  insurance  value),  the  trustee  may  claim  it  as  an  asset  of 
the  estate,  since  it  is  property  which  the  bankrupt  himself  could  have 
transferred  and  is  therefore  within  the  broader  clause  of  the  statute.**' 
But  a  policy  which  has  no  surrender  value,  and  no  cash  value  to  the  es- 
tate, and  in  fact  no  value  for  any  purpose  except  the  contingency  of 
its  becoming  valuable  at  the  death  .of  the  bankrupt  in  case  the  premiums 
are  kept  paid,  does  not  constitute  an  asset  of  the  estate  in  bankruptcy.10* 
The  surrender  value  of  a  life  insurance  policy  is  the  sum  which  the 
company  will  pay  upon  the  surrender  of  the  policy  and  its  cancellation. 


in  Mississippi,  see  In  re  Brlnson  (D.  C.) 
262  Fed.  707,  45  Am.  Bankr.  Rep.  99.  As 
to  the  exemption  of  life  insurance  poli- 
cies, see,  supra,  f  243. 

"•Burlingham  v.  Crouse,  228  U.  S. 
459,  33  Sup.  Ct  664,  57  L.  Ed.  920,  30 
Am.  Bankr.  Rep.  6,  affirming  1S1  Fed. 
479,  104  C.  C.  A.  227,  24  Am.  Bankr.  Rep. 
632;  In  re  Josephson,  121  Fed.  142,  0 
Am.  Bankr.  Rep.  345,  affirmed  in  Meyers 
v.  Josephsou,  124  Fed.  734,  69  C.  O.  A. 
650,  10  Am.  Bankr.  Rep.  637;  King  v. 
Miles,  108  Miss.  732,  67  South.  182. 

»»In  re  Slinglufl,  106  Fed.  164,  5 
Am.  Bankr.  Rep.  76;  In  re  Coleman,  136 
Fed.  818,  69  C.  C.  A.  496, 14  Am.  Bankr. 
Rep.  461. 

"»  Partridge  v.  Andrews  (C.  O.  A.)  191 
Fed.  325.  27  Am.  Bnnkr.  Rep.  388;  In  re 
Orear,  178  Fed.  632,  102  C.  C.  A.  78,  24 
Am.  Bankr.  Rep.  343;  In  to  Coleman, 
136  Fed.  818,  09  C.  C.  A.  496,  14  Am. 
Bankr.  Rep.  461;  In  re  Welling,  113 
Fed.  189,  51  C.  C.  A,  151,  7  Am.  Bankr. 
Rep.  340:  In  re  Dolan,  182  Fed.  949,  25 
Am.  Bankr.  Rep.  145;  In  re  Hettling, 
175  Fed.  65,  23  Am.  Bankr.  Rep.  161 ; 
Clark  t.  Equitable  Life  Assur.  Soe.,  143 
Fed.  175,  16  Am.  Bankr.  Rep.  137:  Van 
Kirk  y.  Vermont  Slate  Co.,  140  Fed.  38, 
15  Am.  Bankr.  Rep.  239;  Qould  v.  New 


York  Life  Ins.  Co.,  132  Fed.  927,  13  Am. 
Bankr.  Rep.  233. 

*«  In  re  Buelow  (D.  C.)  98  Fed.  86,  3 
Am.  Bankr.  Rep.  389;  Gould  v.  New 
York  Life  Ins.  Co.  (D.  C.)  132  Fed.  927, 
13  Am.  Bankr.  Rep.  233;  Sanders  v. 
A'Aaa  Life  Ins.  Co.,  95  S.  C.  36,  78  S.  E. 
532,  Ann.  Gas.  1915B,  12S4.  Where  a 
twenty-year  endowment  policy  has  no 
cash  surrender  value  before  the  end  of 
the  period,  the  Insured's  trustee  in  bank- 
ruptcy does  not  take  an  Interest  therein 
merely  because  It  provides  certain  valu- 
able benefits  to  which  the  bankrupt  will 
be  entitled  In  case  he  survives  the  pe- 
riod. In  re  Churchill,  209  Fed.  766,  12C 
C.  C.  A.  490,  31  Am.  Rankr.  Rep.  1.  Au 
Industrial  policy,  not  payable  with  cer- 
tainty to  any  beneficiary,  and  which  It 
does  not  appear  the  Insurer  will  certain- 
ly buy,  has  no  cash  surrender  value  and 
therefore  does  not  pass  to  the  trustee. 
In  re  Gannon,  247  Fed.  932, 160  C.  C.  A. 
122,  40  Am.  Bankr.  Rep.  518.  Insurance 
policies  on  the  life  of  the  bankrupt, 
which  have  been  fully  paid  and  are 
yielding  annual  dividends,  do  not  pass 
to  the  trustee  where  they  have  all  been 
borrowed  upon  to  their  full  loan  value, 
and  the  Interest  on  tbe  loans  exceeds 
the  dividends.  In  re  Williams  (D.  C.i 
250  Fed.  288,  41  Am.  Bankr.  Rep.  611, 
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in  consideration  of  being  relieved  from  carrying  the  risk  further.***  This 
surrender  value  is  often  expressly  stipulated  for  in  the  policy  itself, 
which  may  further  contain  the  data,  or  fixed  basis  of  calculation,  on 
which  the  surrender  value  in  any  given  year  of  the  life  of  the  policy  will 
be  computed.  But  in  order  that  a  policy  may  have  a  "cash  surrender 
value,"  within  the  meaning  of  the  bankruptcy  law,  it  is  not  necessary 
that  the  policy  should  contain  an  express  agreement  or  stipulation  to 
that  effect ;  it  is  sufficient  if  it  possesses  an  actual  value,  either  in  cash 
or  for  the  purchase  of  a  paid-up  policy,  which  would  be  recognized  and 
paid  by  the  insurer  on  the  surrender  of  the  policy,  as  a  matter  of  settled 
and  usual  practice,  or  even  as  a  concession  in  the  particular  case.*** 

An  endowment  policy  on  the  life  of  the  bankrupt,  payable  to  him 
with  accumulated  dividends  if  he  survives  the  term,  or  to  his  wife  in 
case  of  his  death  before  its  maturity,  if  it  has  a  cash  surrender  value, 
will  vest  in  the  trustee  in  bankruptcy  unless  redeemed  by  the  bank- 
rupt1*0   And  even  if  it  has  no  surrender  value,  yet  if  it  has  an  actual 


**»  In  re  Bourdoiau,  2  Nat.  Bankr. 
Xews,  821;  -In  re  McKluney,  15  Fed. 
535.  In  the  case  last  cited.  It  was  point- 
ed out  that  the  foundation  of  the  sur- 
render value  of  a  policy  la  the  excess  of 
the  fixed  annual  premiums  In  the  ear- 
lier years  of  the  policy  over  the  annual 
risk  during  the  later  years  of  the  pol- 
icy. "This  excess  In  the  premium  paid 
over  the  annual  cost  of  Insurance,  with 
accumulations  of  interest,  constitutes 
the  surrender  value.  Though  this  ex- 
cess of  premiums  paid  is  legally  the  sole 
property  of  the  company,  still,  in  prac- 
tical effect,  though  not  fa  law.  It  is 
money  of  the  assured,  deposited  with 
the  company  In  advance,  to  make  up  the 
deficiency  in  later  premiums  to  cover  the 
annual  cost  of  insurance  instead  of  be- 
ing retained  by  the  assured  and  paid 
by  him  to  the  company  in  the  shape  of 
greatly  Increased  premiums  when  the 
risk  Is  greatest.  It  Is  the  'net  reserve* 
required  by  law  to  be  kept  by  the  com. 
pany  for  the  benefit  of  the  assured  and 
to  be  maintained  to  the  credit  of  the 
policy.  So  long  as  the  policy  remains  In 
force,  the  company  has  not  practically 
any  beneficial  Interest  in  It,  except  as 
its  custodian,  with  the  obligation  to 
maintain  it  unimpaired  and  suitably  In- 
vested for  the  benefit  of  the  assured. 
This  is  the  practical,  though  not  the  le- 
gal, relation  of  the  company  to  this 
fund.  L'pon  the  surrender  of  the  policy 
before  the  death   of  the  assured,   the 


company,  to  be  relieved  from  all  respon- 
sibility for  the  Increased  risk,  which  Is 
represented  by  this  accumulating  re- 
serve, could  well  afford  to  surrender  a 
considerable  part  of  it  to  the  assured  or 
his  representative.  A  return  of  a  part, 
In  some  form   or  other,  is  now  usually 

s»*Holden  v.  Stratton,  108  U.  S.  214, 
25  Sup.  Ct  660,  49  L.  Ed.  1022,  14  Am. 
Bankr.  Rep.  04;  Hiscock  v.  Mortens,  205 
U.  S.  202,  27  Sup.  Ct  488,  51  L.  Ed.  771, 
17  Am.  Bankr.  Rep.  483;  Equitable  life 
Assur.  Soc.  v.  Miller,  185  Fed.  98,  25 
Am.  Bonkr.  Rep.  560;  In  re  Herr,  182 
Fed.  716,  25  Am.  Bankr.  Rep.  142 ;  In  re 
Coleman,  136  Fed.  818,  69  C.  C.  A.  406, 
14  Am.  Bankr.  Rep.  461;  In  re  Board  - 
man,  103  Fed.  783,  4  Am.  Bankr.  Eep. 
620.  But  compare  Pulsifer  v.  Hussey, 
97  Me.  434,  54  All.  1076.  Though  the 
insurance  company  does  not  recognize 
the  policy  as  having  a  surrender  valne, 
yet  If  it  bas  a  recognized  loan  valne, 
which  Is  substantially  the  same,  this  val- 
ue may  be  made  available  to  the  trus- 
tee In  bankruptcy.  Rlehter  v.  Rockhold. 
253  Fed.  941,  1435  C.  C.  A.  383,  42  Am. 
Bankr.  Rep.  3S4. 

"o  Remley  v.  Travelers'  Ins.  Co.,  108 
Minn.  31,  121  N.  W.  230;  In  re  Schc- 
fleld,  147  Fed.  862,  15  Am.  Bankr.  Rep. 
824;  In  re  Young,  208  Fed.  373,  31  Am. 
Bnnkr.  Rep.  29;  In  re  Simmons  (IX  C.) 
253  Fed.  466,  42  Am.  Bankr.  Rep.  209; 


v  Google 


753  PROPERTY   VESTING   IN   TRUSTEE  g    348 

cash  value  which,  by  any  practicable  means,  can  be  realized  and  made 
available  for  the  payment  of  debts,  the  creditors  are  entitled  to  the  bene- 
fit of  it.  Where  the  amount  of  such  a  policy  is  considerable,  and  it 
will  mature  before  the  estate  can  be  closed,  the  trustee  may,  with  the 
sanction  of  the  court  and  the  assent  of  the  creditors,  retain  it,  and  pay 
the  remaining  premiums  as  they  mature,  and  in  case  the  amount  is 
realized,  the  creditors  will  be  entitled  to  at  least  the  proportion  equitably 
to  the  credit  of  the  policy  at  the  date  of  the  adjudication,  with  the  out- 
lay for  premiums.1**  And  the  same  rule  has  been  applied  to  the  so- 
called  "tontine"  and  "semi-tontine"  forms  of  policies.**1  And  a  paid- 
up  policy  insuring  the  bankrupt's  life,  under  an  agreement  to  pay  him 
an  annuity  for  life  after  twenty  years,  which  term  has  not  expired,  and 
to  pay  his  widow  a  fixed  sum  on  his  death,  vests  in  his  trustee  in  bank- 
ruptcy, but  only  as  to  the  bankrupt's  interest  in  the  annuity,  and  not 
as  to  the  entire  present  value  of  the  policy.*** 

The  trustee  can  claim  only  such  policies  as  are  payable  to  the  bank- 
rupt himself  or  to  his  estate  or  personal  representatives.  A  special  in- 
dustrial life  policy,  payable  primarily  to  the  executors  or  administrators, 
but  with  provision  for  payment  to  any  person  who  may  be  equitably  en- 
titled, at  the  company's  option,  does  not  vest  in  the  trustee.***  And  it 
was  formerly  held  that  a  policy  on  the  life  of  the  bankrupt,  but  expressed 
to  be  payable  to  his  wife,  was  her  property  and  not  an  asset  of  his  es- 
tate in  bankruptcy,*0*  and  that  it  was  immaterial  that  the  bankrupt 
might  have  the  right,  with  the  consent  of  the  company,  to  change  the 
beneficiary,  if  he  had  not  done  so  at  the  time  of  the  bankruptcy.*01 

In  re  Drenil  A  Co.  (D.  C.)  221  Fed.  796,      Soc.,  181  Mass.  341,  68  N.  B.  890;  Pulsl- 

34  Am.  Bankr.  "Rep.  373.  fer  v.  Huasey,  97  Me.  434,  54  AtL  1076. 
2»«  in  re  silngluff,  106  Fed,  154,  5  Am.      But  see  In  re  White,  174  Fed.  333,  9S  C. 

Bankr.  Sep.  76;  In  re  Mertens,  131  Fed.  C.  A.  205,  23  Am.  Bankr.  Rep.  00;  In  re 

872,  12  Am.  Bankr.  Rep.  712.  Holden,    114  Fed.    650,  62    C.  C.  346. 

"»  HIseock  v.  Merteiis,  205  U.  S.  202,  Compare  In  re  Young,  208  Fed.  873,  81 

27  Sup.  Ct.  488,  51  L.  Ed.  771,  17  Am.  Am.  Bankr.  Rep.  20;  In  re  Lovelaiid,  200 

Bankr.  Hep.  483 ;  In  re  Welling,  113  Fed.  Fed.  136,  118  O.  C.  A.  310,  29  Am.  Bankr. 

189,  Bl  C.  C.  A.  151,  7  Am.  Bankr.  Rep.  Rep.  560. 

340;  In  re  Mertena,  131  Fed.  972, 12  Am.  >»i  In  re  Cohen  (D.  O.)  280  Fed.  738, 

Bankr.  Rep.  712.  37  Am.   Bankr.   Rfp.   189:  In   re  Arfcin, 

"»«In  re  Schaefer,  189  Fed.  187.  2G  231  Fed.  947,  146  O.  C.  A.  148,  36  Am. 

Am.  Bankr.  Rep.  340.  Bankr.  Rep.  094;  In  re  PfaffinRer  (D.  C.) 

"» In  re  Gannon  (D.  C.)  241  Fed.  738,  104  Fed.  526,  21  Am.  Bankr.  Rep.  255. 

39  Am.  Bankr.  Rep.  788.  See  In  re  L.  Hummel  ft  Co.,  221  Fed.  56, 

»»«  In  re  Flanlgan  (D.  C.)  228  Fed.  339.  137  C.  C.  A.  80,  34  Am.  Bankr.  Rep.  46, 

35  Am.  Bankr.  Rep.  807;  In  re  Krep|«,  holding  that  the  bankrupt  cannot  be  com- 
98  Fed.  78,  3  Am.  Bankr.  Rep.  540:  In  pelled  to  substitute  himself  as  benefl- 
re  Pfafflnger,  164  Fed.  526,  21  Am.  Bankr.  clary  In  a  life  Insurance  policy  payable 
Rep.  255;  In  re  Bear,  11  N.  B.  B.  46,  to  his  wife  and  borrow  the  loan  value 
Fed.  Gas.  No.  1,178;  Pace  v.  Pace,  19  Fla.  thereof  for  the  benefit  of  his  creditors. 
488;  Haskell   v.   Equitable  Life  Asaur. 

Blk.Bkr.(3d  Ed.)— 48 
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But  in  1917  the  Supreme  Court  laid  down  the  rule  that  although  a  pol- 
icy on  the  life  of  the  bankrupt  may  be  explicitly  made  payable  to  some 
other  person,  yet  if  the  bankrupt  has  the  absolute  right  to  change  the 
beneficiary  at  will,  so  that  the  designated  person  has  no  vested  right  in 
the  policy,  its  cash  surrender  value  is  property  which  the  bankrupt 
could  have  transferred  prior  to  the  bankruptcy,  within  the  meaning  of  the 
Bankruptcy  Act,  and  the  power  to  change  the  beneficiary  is  a  power 
which  he  might  have  exercised  for  his  own  benefit,  and  therefore  the 
surrender  value  of  the  policy  is  an  asset  of  his  estate  vesting  in  the 
trustee. *■*  It  is  important  to  be  noticed  that  in  some  of  the  states  a 
policy  expressed  to  be  payable  to  the  wife  of  the  insured  is  exempt  by 
statute,  and  where  this  is  the  case,  his  trustee  in  bankruptcy  takes  no 
interest  in  it.m  But  otherwise,  the  rule  must  now  be  accepted  that  if 
the  bankrupt  has  the  right  at  any  time  and  without  the  consent  of  the 
wife  to  substitute  another  beneficiary  in  her  place,  the  policy  cannot 
be  regarded  as  her  property,  but  its  surrender  value  will  pass  to  the 
husband's  trustee  in  bankruptcy.104  But  this  rule  does  not  apply  to  a 
policy  made  payable  to  the  bankrupt's  wife,  where  its  terms  are  such 
that  he  has  no  right  to  change  the  beneficiary  except  after  the  death  of 
the  wife,**6  and  the  trustee  of  a  bankrupt  cannot  recover,  after  the 
bankrupt's  death,  the  amount  of  a  policy  payable  to  his  wife,  with  a 
right  to  change  the  beneficiary,  which  the  company  had  paid  to  the 
wife  without  notice  of  any  adverse  claim  thereto.1*"  Nor  can  the  trus- 
tee claim  a  policy  which  was  originally  payable  to  the  personal  repre- 
sentatives of  the  bankrupt,  but  which  was  assigned  to  his  wife  more 
than  four  months  before  the  bankruptcy,  where  nothing  appears  to  im- 
pugn the  good  faith  of  the  transaction,""  or  where,  at  the  time  of  the 

s»»  Cohen  v.  Samuels,  245  D.  S.  50,  38  48  Am.  Bankr.  Rep.  400;  In  re  Jens  <D. 

Sup.  Ct.  36,  62  L.  Ed.  143,  40  Am.  Bankr.  C.)  273  Fed.  606.    Compare  In  re  Yours 

Rep.  384;  Conn  v.  Malone,  248  U.  S.  450,  (D.  C.)  208  Fed.  373,  31  Am.  Bankr.  Rep. 

39  Sup.  Ct.  141,  63  L.  Ed.  352,  43  Am.  29. 

Bankr.  Rep.  1 ;  In  re  Samuels,  254  Fed.  >»■  Supra,  |  243. 

775, 166  C.  C.  A.  221,  42  Am.  Bankr.  Rep.  »°»  In  re  Jones  (D.  C.)  249  Fed.  487, 

434;  In  re  Shoemaker  (D.  C.)  225  Fed.  41  Am.  Bankr.  Rep.  299,  467. 

329,  35  Am.  Bankr.  Rep.  22;  Bawls  v.  "s  In  re  Majors  (D.  O.)  241  Fed.  538, 

Peon  Mut.  Life  Ins.  Co.,  253  Fed.  725,  39  Am.  Bankr.  Rep.  642;  In  re  Fetter- 

165  C.  C.  A.  319,  42  Am.  Bankr.  Rep.  roan  (D.  C.)  243  Fed.  975,  39  Am.  Bankr. 

612;  Malone  v.  Conn,  236  Fed.  882,  150  Rep.  834. 

O.  C.  A.  144,  38  Am.  Bankr.  Rep.  87 ;  In  ••*  Frederick  v.  Metropolitan  Lire  Ins. 

re  Bonvlllaln  (D-  C.)  232  Fed.  370,  36  Am.  Co.,  239  Fed.  125,  152  C.  C.  A.  167,  39 

Bankr.  Rep.  761;  In  re  Jamison  Bros.  &  Am.  Bankr.  Rep.  204;  Frederick  v.  Ft- 

Co.  (D.  C.)  222  Fed.  92,  34  Am.  Bankr.  dellty  Mut.  Life  las.  Co.,  255  U.  S.  —  41 

Rep.  231;  Frederick  v.  Fidelity  Mut.  Life      Sup.  Ct.  503,  65  L,  Ed. ,  46  Am.  Bankr. 

Ina.  Co.,  255  U.  S.  — ,  41  Sup.  Ct.  503,  Rep.  586. 

65  L.  Ed.  — ,  46  Am.  Bankr.  Rep.  586;  ««'  In  re  Steele  fD.  C.)  98  Fed.  78,  3 

In  re  Greenberg  (C.  C.  A.)  271  Fed.  258,  Am.  Bnnkr.  Rep.  549;  Grems  v.  Traver, 


v  Google 


755  PROPERTY   NESTING   IN    TRUSTEE  §    348 

assignment,  it  had  no  surrender  value  in  cash.30*  But  where  the  policy 
provides  that  the  principal  sum  shall  be  paid  to  the  assured  himself  at 
the  end  of  a  stipulated  term  of  years  if  he  is  then  living,  or  to  his  wife 
if  he  dies  before  the  expiration  of  the  term,  its  surrender  value  is  payable 
to  the  assured,  and  it  becomes  a  part  of  his  estate  in  bankruptcy.80* 
But  the  mere  expectancy  of  one  who  is  named  as  the  beneficiary  in  a 
policy  of  insurance  on  the  life  of  another  is  not  an  asset  in  his  estate 
in  bankruptcy,  where  the  policy  also  gives  the  assured  the  unqualified 
right  to  change  the  beneficiary  at  will,  as  this  is  not  property  which 
he  could  have  transferred  or  which  could  have  been  levied  on  and  sold.*18 
But  where  the  assured  in  such  a  case  dies  shortly  after  the  adjudication 
in  bankruptcy,  leaving  the  bankrupt  as  the  last  designated  beneficiary, 
the  interest  of  the  latter  in  the  policy  becomes  fixed  and  unalterable,  and 
passes  to  his  trustee.*11  And  so,  where  a  wife  holds  a  policy  of  insur- 
ance on  the  life  of  her  husband,  by  the  terms  of  which  she  is  bound  to 
pay  the  premiums  and  is  entitled  to  receive  the  proceeds  of  the  policy, 
such  policy  will  become  .a  part  of  the  assets  of  her  estate  in  bankruptcy, 
unless  she  secures  or  pays  to  her  trustee  its  surrender  value.*1* 

The  only  interest  which  the  trustee  can  claim  is  the  surrender  value 
of  the  policy  at  the  time  of  the  bankruptcy,  and  if  that  is  paid  or  se- 
cured to  him,  the  bankrupt  remains  the  owner  of  the  policy  and  of 
whatever  interest  or  value  may  thereafter  accrue  under  it.*1*  Indeed 
the  policy,  so  far  as  respects  any  future  insurance  under  it,  would  be  a 
burden  to  the  estate  rather  than  a  benefit,  which  the  trustee  would  not 
be  authorized  to  continue.*14  But  if  the  bankrupt  does  not  redeem  the 
policy,  as  authorized  by  the  statute,  it  is  for  the  court  of  bankruptcy  to 
determine  in  what  way  the  trustee  shall  treat  the  bankrupt's  interest 
in  it,  whether  by  sale  or  by  postponement  of  any  action  until  the  policy 

87  Misc.  Rep.  644,  148  N.  7.  Supp.  200.  "'» In  re  Hogan,  104  Fed.  846,  28  Am. 

Compare  South  Side  Trust  Co.  v.  WII-  Bankr.  Rep.  166:  In  re  McDonnell,  101 

marth,  199  Fed,  418,  117  C.  C.  A.  650,  Fed.  239,  4  Am.  Bankr.  Rep.  92. 

29  Am.  Bankr.  Rep.  29.    The  tact  that  m  In  re  Hogan,  186  Fed.  537. 

the  husband  paid  the  premiums  on  his  sis  in   re  Steele,  08    Fed.  78,  3   Am. 

lite  insurance  policy,   assigned   to   his  Bankr.  Rep.  549. 

wife,  does  not  affect  her  title  to  the  pol-  m  Pulslfer  v.  Hussey,  97  Me.  434,  54 

icy  as  against  the  husband's  trustee  in  Atl.  1076;  In  re  Simmons  &  Grltfln,  255 

bankruptcy.     Longbottom  v.  Emery.  261  Fed.  521, 166  C.  C.  A.  589,  43  Am.  Bankr. 

Pa.  163.  104  Atl.  561.  Rep.  3.    If  an  assignment  by  the  bank- 

toi  Morris  v.  Dodd,  110  Qa.  606,  36  8.  nipt  and  his  wife  of  policies  on  his  life 

B.  83,  60  I*  R.  A.  33,  78  Am.  St  Rep.  was  void,  the  wife  may,  on  their  return 

129.  after  his  death,  and  within  30  days  after 

"°«  In    re  Steele,  98  Fed.  78,  8    Am.  the  determination  of  their  surrender  val- 

Bankr.  Rep.  540;  In  re  Gratis,  1  Nat.  ue  at  the  date  of  the  adjudication,  re- 

Bankr.  News,  164:  Brigham  v.  Home  Ins.  deem  them.    In  re  Levy  (D.  C.)  227  Fed. 

Co.,  131  Mass.  319 ;  In  re  Draper  (D.  C.)  1011,  36  Am.  Bankr.  Rep.  181. 

211  Fed.  230,  32  Am.  Bankr.  Rep.  203.  •"  In  re  McKinney,  15  Fed.  535. 
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shall  fall  due.*1*  And  in  any  case,  the  trustee  takes  the  surrender  val- 
ue of  the  policy  subject  to  any  valid  existing  liens  upon  it,  as,  for  ex- 
ample, an  equitable  lien  in  favor  of  the  bankrupt's  wife  for  the  amount 
of  premiums  which  she  has  paid  out  of  her  own  money  in  past  years  in 
order  to  keep  the  policy  alive,11"  or  the  lien  of  one  to  whom  the  policy 
had  previously  been  pledged  as  collateral  security  for  a  loan.*1'  And  if 
the  insurance  company  itself  has  loaned  the  bankrupt  a  sum.  equal  to 
the  full  surrender  value  of  the  policy,  holding  the  policy  as  security, 
there  is  nothing  for  the  trustee  in  bankruptcy  to  take.8" 

The  death  of  the  bankrupt  will  of  course  extinguish  the  surrender 
value  of  any  policy,  but  at  the  same  time  mature  the  policy.  And  it  was 
formerly  held  that,  if  this  occurred  after  the  filing  of  the  petition  but 
before  the  adjudication,  the  trustee  would  take  the  policy  in  its  condi- 
tion at  the  date  of  the  adjudication  as  a  matured  contract,  and  if  it  was 
payable  to  the  estate  or  the  personal  representatives  of  the  assured,  the 
trustee  might  claim  the  entire  proceeds;  whereas,  if  the  bankrupt  sur- 
vived the  adjudication,  the  trustee  would  take  only  such  surrender  value 
as  the  policy  might  have  had  at  that  date,  and  on  the  subsequent  death 
of  the  bankrupt  his  heirs  or  representatives  would  have  the  right  to  pay 
.  to  the  trustee  such  surrender  value  and  retain  the  rest  of  the  proceeds 
of  the  policy.81*  But  the  Supreme  Court  of  the  United  States  has  re- 
cently decided  that  the  time  when  the  petition  in  bankruptcy  is  filed  (not 
the  date  of  adjudication)  fixes  the  cash  surrender  value  of  the  policy,  so 
that  the  death  of  the  bankrupt  between  the  filing  of  the  petition  and  the 
adjudication  does  not  make  the  proceeds  of  the  policy  above  the  cash 
surrender  value  assets  in  the  hands  of  the  trustee,  but  the  right  to  re- 
deem on  paying  the  surrender  value  may  be  exercised  by  the  bankrupt's 
executors."8  Where  the  bankrupt's  death  occurs  by  suicide,  and  the 
policy  thereupon  becomes  void,  but  the  insurance  company  returns  pre- 

iio  Waldron  v.  Becker,  33  Misc.  Kep.  •»  Partridge  v.  Andrews  (O.  C.  A.)  191 

182,  68  N.  T.  Supp.  402.  Fed.  325,  27  Am.  Bankr.  Bep.  388;  Van 

in  In  re  Mack,  100  Fed.  770,  3  ,Am.  Kirk  v.  Vermont  Slate  Co.,  140  Fed.  38, 

Bankr.  Rep.  723:  Waldron  v.  Becker,  33  IS  Am.  Bankr.  Bep.  239;  In  re  McKin 

Misc.  Kep.  182,  68  N.  T.  Supp.  402.    And  ney,  15  Fed.  035 ;  Sanders  t.  *tna  Life 

see  In  re  Bear,  11  N.  B.  R.  46,  Fed.  Oas.  Ins.  Co.,  95  8.  G.  36,  78  S.  E.  532. 

No.  1,178;  American  Sav.  Bank  &  Trust  »*o  Everett  v.  Judson,  228  TJ.  S.  474, 

Co.  v.  Munson,  93  Wash.  78,    159   Pao.  33  Sup.  Ct.  568,  57  I/.  Ed.  927,  30  Am. 

1195.  Bankr.  Rep.  1,  affirming  192  Fed.  834. 113 

"'In  re  Wolff,  165  Fed.  984,  21  Am.  C.  C.  A.  158,  27  Am.  Bankr.  Rep.  704: 

Bankr.   Rep.  452;  Mutual  Benefit  Lite  Andrews  v.  Partridge,  228  TJ.  3.  479,  33 

Ins.  Co.  v.  Swett,  222  Feel.  200,  13T  C.  Sup.    Ct  570,    57  L.  Ed.  929,   30    Am. 

O.    A.  640,  Ann.  Cns.  1917B,  298 ;    Con-  Bankr.  Rep.  4,  reversing  191  Fed.  325. 

nectlcut  Mut.  Life  Ins.  Co.  v.  Allen,  235  112  C.  0.  A.  69,  41  E.  R.  A.  (N.  S.)  123, 

Mass.  187,  126  N.  E.  367.  27  Am.  Bankr.  Rep.  388;  King  v.  Miles, 

"SBurlingham  v.  Crouse  (0.  C.  A.)  108  Miss.  732,  67  South.  182, 
181  Fed.  479,  24  Am.  Bankr.  Bep.  632. 
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miums  paid  under  the  policy,  the  money  belongs  to  the  trustee,  as  being 
a  refund  of  the  bankrupt's  own  money.1*1 

Practically  the  same  principles  apply  to  contracts  of  indemnity  in- 
surance. Thus,  where  an  employer  of  labor  holds  a  policy  undertaking 
to  indemnify  him  against  loss  sustained  by  accident  to  an  employe,  and 
pays  a  judgment  recovered  by  an  employe  against  him,  and  becomes 
bankrupt,  his  claim  against  the  insurance  company  under  the  policy  for 
reimbursement  will  pass  to  his  trustee  in  bankruptcy  as  an  asset  of  his 
estate.1**  The  trustee  in  bankruptcy  is  also  entitled,  as  against  the 
bankrupt's  widow,  to  the  proceeds  of  a  policy  of  insurance  against  per- 
manent disability.*** 

§  349.  Wife's  Personalty  and  Choses  in  Action. — Where  the  rule  of 
the  common  law  has  not  been  changed  or  abrogated  by  statute,  the  per- 
sonal property  of  the  wife  of  a  bankrupt,  owned  by  her  at  the  time  of 
the  marriage,  and  not  excluded-from  the  control  of  the  husband  by  any 
trust,  and  also  her  choses  in  action  reduced  to  his  possession,  are  assets 
of  his  estate  in  bankruptcy.8*4  But  courts  of  equity  have  always  recog- 
nized the  wife's  right  to  a  settlement, — that  is,  to  an  adequate  provision 
for  her  support  to  be  made  out  of  her  own  property, — and  have  enforced 
it  whenever  it  became  necessary  for  the  husband  to  resort  to  chancery 
in  order  to  reach  her  property  or  rights  of  action,  and  courts  of  bank- 
ruptcy will  take  the  same  course.**6  Subject  to  this  equity,  however, 
and  wherever  the  common  law  still  prevails,  the  husband's  trustee  in 
bankruptcy  succeeds  to  his  rights,  and  where  the  husband  and  wife  were 
jointly  prosecuting  a  suit  in  respect  to  a  chose  in  action  of  the  wife,  and 
during  its  pendency  the  husband  is  adjudged  bankrupt,  his  trustee  should 
join  with  the  wife  in  the  further  conduct  of  the  suit,  and  his  recovery 
therein  will  inure  to  the  benefit  of  the  husband's  creditors.3**  But  the 
trustee  is  not  entitled  to  a  chose  in  action  of  the  bankrupt's  wife,  where 
there  is  nothing  to  show  that  the  bankrupt  ever  asserted  his  marital 
right  thereto  or  made  any  attempt  to  reduce  it  to  his  possession,8"  and 

"i  In  re  Jndson,  188  Fed.  702,  26  Am.  Chandler,    8  Gray    (Mara.)  392 ;    In  re 

Bankr.  Rep.  775,  affirmed  192  Fed.  834,  Hammond',  98  Fed.  846". 

"?££  *-"5  V  A^BM*r-  *V*  «  Clark  v.  Hezekiah,  24  Fed.  663;  In 

J.  Eq,  260,  49  Atl.  720,  92  Am.  St.  Rep.  18n.  ,n  re  Cflrapbell   8  Hughe9   m  „ 

«,  t     „„,    Ul     ,™.  m.^    na.    «,  S,  B.  R.  4,  Fed.  Cas.  No.  2,348;  Shaw  v. 

...  In  re  MatacWje.  193  Fed.  284,  27  MltCQp]]     2   w  m     p^  'Ca8     Nq 

Am  Bankr.  Hep  770  12J22    BeU  v  Bfil|    1  'Qa  m 

m«  In   re   Boyd,  2   Hughes,   349,  G  N. 
B.    R.  199.  Fed.  Cas.  No.  1,745 ;    lii  re  3"  In  re  Boyd-  2  Hushes,  3*».  6  N. 

Grant,  2  Story.  312,  Fed.  Cas.  No.  B.693;  B-  R  m-  Fed-  Cas-  No-  L™" 
Butler  v.  Merchants'  Ins.  Co.,  8  Ala.  146;  s.i  Wickham  v.  Vnlle.  11  N.  B.  R.  83, 

Gayle  v.  Randall,  71  Ala.  460;  Smith  v.  Fed.  Can.  No.  17,613;  In  re  Snow,  Fed. 
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merely  including  it  in  his  schedule  of  assets  filed  in  the  bankruptcy  pro- 
ceedings is  not  such  a  reduction  to  possession  as  to  give  his  trustee  or 
creditors  a  claim  upon  it.**8  Nor  does  the  general  rule  apply  to  anything 
but  property  in  which  the  wife  has  a  fixed  and  definite  interest.  Thus,  a 
legacy  to  the  bankrupt's  wife,  dependent  on  her  surviving  another  per- 
son, is  a  mere  possibility  and  does  not  pass  to  the  husband's  trustee. **• 

On  the  other  hand,  where  the  wife's  separate  property  is  secured  to 
her  by  statute,  the  husband's  trustee  in  bankruptcy  has  no  claim  to  any 
personal  property  or  chose  in  action  acquired  and  owned  by  her  before 
the  marriage,  such,  for  instance,  as  stock  in  a  corporation.***  And  the 
fact  that  the  wife  allows  her  husband  to  have  and  use  her  money  in  his 
own  business  indefinitely  does  not  prevent  her  from  reclaiming  it,  as 
against  other  creditors,  in  his  subsequent  bankruptcy ,m  unless  the  stat- 
utory law  of  the  state  expressly  precludes  her  from  asserting  ownership 
as  against  creditors  in  general,***  or  raises  a  presumption  that  a  gift  of 
the  money  was  intended."*  And  however  this  may  be,  the  property  or 
profits  which  the  husband  may  have  accumulated  in  business  transac- 
tions, using  his  wife's  money  as  capital,  but  adding  his  own  skill  and 
energy,  constitute  his  own  assets  and  not  hers,  and  vest  in  his  trustee.**4 

Either  money  or  other  property  given  by  a  man  to  his  wife,  at  a  time 
when  he  is  solvent  and  entertains  no  fraudulent  purpose,  passes  out  of 
his  ownership  into  hers,  and  cannot  be  reclaimed  for  the  benefit  of  his 
creditors  when  he  afterwards  becomes  insolvent  and  bankrupt.**6  And 
although  it  is  a  general  rule  that  money  saved  by  a  wife  out  of  an  allow- 
ance made  by  her  husband  for  the  expenses  of  the  household  belongs  to 
him  and  not  to  her,  yet  where  the  wife,  during  the  twelve  years  of  her  ■ 
marriage,  managed,  by  doing  her  own  work,  to  save  from  the  allowance 
a  considerable  sum,  which  she  deposited  in  bank  in  her  own  name,  be- 
sides on  different  occasions  expending  considerable  sums,  which  fact 
was  probably  known  to  her  husband,  the  presumption  is  that  he  intend- 
ed such  savings  as  a  gift  to  her;  and  where  he  was  solvent  at  all  times 
until  his  death,  the  trustee  in  bankruptcy  of  the  surviving  partner  of  a 

Caa.  No.  13,142;  Shay  v.  SeaBaman,  10  Bot  see  Keating  v.  Keefer,  5N.ER. 

Pa.  St.  432.  133,  Fed.  Cas.  No.  7,635. 

*"  Poor  v.  Eazleton,  15  N.  H.  564-  ■»*  In  re  Hemstreet,  139  Fed.  958,  14 

sis  Krumbaar  v.  Burt,  2  Wash.  C.  C.  Am.  Bankr.  Rep.  823. 

406,  Fed.  Cas.  No.  7,944.  «>  Teter  v.  Vlquesney,  179  Fed.  655, 

no  Bryan  v.   Sturgls  Nat.   Bank,  40  103  C.  C.  A.  213,  24  Am.  Bankr.  Rep.  242. 

Tex.  Civ.  App.  307,  90  S.  W.  704.  ">*  Muirhead  v.  Aldridge,  14  N.  B.  R. 

«i  Van  Kleeck  v.  Miller,  19  N.  B.  R.  249,. Fed.  Cas.  No.  9.904. 

484,  Fed.  Cas.  No.  16,860;  In  re  Wes-  «o  In  re  Brandt.  5  Bias.  217,  Fed.  Cas. 

tervelt,  Fed.  Cas.  No.  17,445a ;  Sblppen's  No.  1.811;  In  re  Ludlow,  Fed.  Cas.  No. 

Appeal.  80  Pa.  St  391,  15  N.  B.  R.  553.  8.599. 
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firm  of  which  he  had  been  a  member,  on  its  bankruptcy,  after  his  death, 
cannot  claim  such  money  .a8B 

§  350.  Acquisitions  of  Minor  Children.— Theoretically  the  services 
and  earnings  of  a  minor  belong  to  his  father  and  constitute  assets  of  the 
latter's  estate  in  bankruptcy.  But  the  law  is  not  overzealous  to  strip 
infants  of  their  earnings,  even  in  favor  of  their  parent's  creditors.  And 
it  has  been  held  that  the  property  of  minor  children,  accumulated  by 
their  sole  exertions  with  their  father's  consent,  and  which  he  has  not  re- 
duced to  his  own  possession  but  which  has  always  stood  in  their  names, 
does  not  pass  to  his  trustee  in  bankruptcy.881  Moreover,  where  a  father, 
although  himself  insolvent,  has  expressly  emancipated  his  minor  son, 
the  earnings  of  the  latter,  thenceforward  and  during  the  remainder  of 
his  minority,  or  property  purchased  with  the  same,  do  not'belong  to  the 
father  and  cannot  be  claimed  by  his  creditors  as  assets  of  his  estate  in 
bankruptcy.88* 

§  351.  Dower  Rights. — A  woman's  inchoate  right  of  dower  in  the 
lands  of  her  husband  is  not  such  property  as  will  pass  to  and  vest  in 
her  trustee  in  bankruptcy.88*  But  when  a  wife's  contingent  interest  in 
her  husband's  lands  has  been  transformed  into  a  vested  right  by  the 
event  of  his  death,  she  cannot  then  divest  it  by  parol  without  considera- 
tion, as  against  her  creditors,  and  consequently,  if  she  has  not  parted 
with  it  prior  to  her  bankruptcy,  it  will  constitute  an  asset  of  her  es- 
tate. "• 

As  to  the  dower  rights  of  the  wife  in  the  case  of  the  bankruptcy  of 
the  husband,  it  is  the  rule  in  Pennsylvania  that  the  land  of  a  bankrupt 
can  be  sold  free  from  the  dower  rights  of  his  wife,  such  rights  under  the 
state  laws  being  subject  to  the  claims  of  creditors.8*1  ■  But  in  Ohio,  a 
wife's  dower  interest  in  lands,  although  they  are  mortgaged,  does  not 
pass  to  the  husband's  trustee  in  bankruptcy.84*  Under  the  law  in  North 
Carolina,  where  the  wife  of  a  bankrupt  has  an  inchoate  dower  right  in 
his  equitable  estates,  and  has  joined  with  him  in  mortgages  under  which 
his  realty  is  sold  subsequent  to  the  bankruptcy,  she  has  a  dower  right 
only  in  the  surplus  proceeds,  and  is  not,  as  against  the  trustee,  repre- 
senting the  unsecured  creditors,  entitled  to  the  present  value  of  one-third 
of  the  entire  proceeds  of  the  sale.848 

"•In  re  Simon,  197  Fed.  102,  28  Am.  »«o Wattecson's  Appeal.  95  Pa.  312. 

Bankr.  Rep.  816.  «•  In  re  Kligerman  <D.  C.)  253  Fed. 

"f  Ex  parte  Tebbeta,  5  Law  Rep.  503,  778,  42  Am.  Bankr.  Rep.  670. 

Fed.  Cas.  No.  13,816.  «:  Marine  Nat.  Bank  v.  Swlgart  (C. 

««  In  to  Dunavant,  96  Fed.  542,  3  Am.  C.  A.)  202  Fed.  854,  45  Am.  Bankr.  Rep. 

Bankr.  Rep.  41.  162. 

s>»  Lucas  v.  Bennett,  42  Iowa,  703. 
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§  352.  Property  of  Third  Persons  in  Bankrupt's  Possession. — If  the 
aggregate  of  property  surrendered  and  turned  over  to  a  trustee  in  bank- 
ruptcy includes  any  article  or  item  which  does  not  belong  to  the  bank- 
rupt, but  to  a  third  person,  it  is  not  a  part  of  the  estate  in  bankruptcy, 
The  trustee  must  take  charge  of  it  until  it  is  reclaimed  by  the  rightful 
owner,  and  cannot  surrender  it  to  any  other  person.  But  it  is  not  an 
asset  in  his  hands  for  administration  in  bankruptcy.**4  This  is  also 
true  of  personal  property  which  is  in  the  possession  of  the  bankrupt  un- 
der a  contract  of  lease,  although  he  may  have  an  option  to  buy  it  at  a 
stated  price,  which  he  has  never  exercised.*4*  But  to  withdraw  specific 
property  from  the  estate  to  be  administered,  the  assertion  of  title  to  it 
must  come  from  the  rightful  owner,  not  from  the  bankrupt.  Whatever 
is  in  the  possession  of  the  latter  at  the  time  of  the  bankruptcy  must  be 
delivered  to  the  trustee.  A  third  person  may  thereafter  reclaim  any 
property  of  his  own.  But  the  bankrupt  cannot  withhold  any  property 
actually  in  his  possession,  and  set  up  in  defense  to  the  trustee's  demand 
for  it  that  the  title  is  in  a  third  person.*4*  If,  however,  money  has  been 
paid  to  the  bankrupt  by  mistake,  and  he  has  turned  it  over  to  the  per- 
son entitled  to  receive  it,  the  trustee  in  bankruptcy  cannot  maintain  a 
suit  to  recover  it  back,  as  it  is  not  a  part  of  the  bankrupt's  assets.**7 

Questions  often  arise  as  to  the  ownership  of  property  in  the  bank- 
rupt's possession  under  a  contract  for  its  sale  to  him  or  a  contract  un- 
der which  it  was  to  become  his  property  on  the  performance  of  certain 
conditions,  the  trustee  claiming  the  goods  as  the  bankrupt's  and  seek- 
ing to  piit  the  seller  in  the  position  of  a  creditor  for  the  unpaid  price, 

»»*  Id  re  John  H.  Parker  Co.  (D.  C.)  a  prima  facte  showing  of  bis  individual 
268  Fed.  868,  45  Am.  Bankr.  Hep.  34;  In  ownership  of  certain  certificates  of  de- 
re  Toole  (C.  C.  A.)  270  Fed.  195,  46  Am.  posit,  as  against  the  trustee's  claim  that 
Bankr.  Hep.  243 ;  In  re  Condon,  196  they  belonged  to  the  bankrupt,  it  was 
Fed.  480. 117  C.  C.  A.  212.  28  Am.  Bankr.  held  tbat  they  should  not  be  Impounded 
Rep.  851 ;  In  re  Cox,  199  Fed.  952,  29  for  the  purpose  of  being  made  available 
Am.  Bankr.  Rep.  456;  In  re  Thompson,  to  satisfy  a  judgment  which  might  be 
205  Fed.  556,  30  Am.  Bankr.  Rep.  64 ;  obtained  by  the  trustee  against  the  offl- 
In  re  Walah  Bros.,  195  Fed.  576.  2S  Am.  cer.  In  re  McGlnley,  219  Fed.  159,  135 
Bankr.  Rep.  243 ;  Cooper  v.  White.  19  C.  C.  A.  57,  38  Am.  Bankr.  'Rep.  612. 
Ga.  554.  And  see  In  re  Potee  Brick  Ox,  »«»  MeEwen  v.  Totten,  164  Fed.  837, 
179  Fed.  525  (case  of  fixtures) ;  I.udvigh  90  C.  C.  A.  599,  21  Am.  Bankr.  Rep.  336; 
v.  Dmstadter,  148  Fed.  319. 17  Am.  Bankr.  In  re  Kay-Tee  Film  Exchange  (D.  C.) 
Rep.    774    (property    partitioned    before  193  Fed.  140. 

hankruptcy);    In  re  Woodman,  186  Fed.  »«  In  re  Moses  (D.  C.)  1  Fed.  845. 

533  (money   held  as  deposit  to  secure  And  see  supra,  g  322. 

the  return  of  cans  in  which  the  goods  «<*  Jackman  v.  Eau  Claire  Nat  Bank, 

were  shipped);   In  re  Shelly  (D.  C.)  235  125  Wis.  405.  104  N.  W.  98,   115  Am. 

Fed.    311,    37    Am.    Bankr.    Rep.    514;  St.  Rep.  955,  affirmed    Eau  Claire  Nat 

Southern  Cotton  Oil  Co.  r.  RHiotte,  218  Rank  v.  Jackman,  204  U.  S.  522,  27  Sup. 

Fed.  567. 134  C.  C.  A.  295,  33  Am.  Bankr.  Ct.  891.  51  U  Bd.  596,  17  Am.  Bankr. 

Hep.  375.     In  the  bankruptcy  of  a  cor-  Rep.  676.   ' 
poration,  where  one  of  Its  officers  made 
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while  the  latter  claims  that  title  has  not  passed  and  that  he  is  therefore 
entitled  to  a  return  of  the  goods.8*8  These  questions  must  ordinarily  be 
determined  according  to  the  general  law  of  sales  of  personal  property.**8 
But  it  may  be  said,  in  general,  that  while  payment  of  the  price  is  not 
always  necessary  to  complete  a  sale,  yet  the  vendor  may  reclaim  the 
property  when  there  has  been  no  delivery  of  it  of  such  a  character  as 
to  pass  title,8"0  as,  where  the  bankrupt,  on  receipt  of  the  property,  ob- 
jected both  to  its  quantity  and  quality  and  stored  it  separately,  and  re- 
fused to  pay  for  it  except  at  a  reduced  price,  which  had  not  been  agreed 
to  when  bankruptcy  intervened.3*1  So  also  the  seller  may  reclaim  the 
goods  where  the  contract  was  for  an  absolute  sale  (not  conditional)  and 
the  payment  of  the  price  in  cash  was  a  condition  precedent  to  the  pass- 
ing of  title,  and  payment  has  not  been  made,8"*  or  where  payment  has 
been  tendered  in  a  medium  which  the  seller  refused  to  accept,  such  as 
an  uncertified  check  which  is  afterwards  dishonored.8*8  Again,  if  prop- 
erty is  in  the  bankrupt's  possession  which  was  not  sold  to  him,  but  con- 
signed to  him  for  sale  on  the  owner's  account,  it  is  not  assets  of  his  es- 
tate, but  may  be  reclaimed  by  the  true  owner.35*  But  the  fact  that  a 
merchant  ships  goods  to  a  customer,  but  consigned  to  himself,  is  not 
conclusive  proof  of  his  assertion  that  he  reserved  title  in  himself  for  the 
purpose  of  a  future  scrutiny  of  the  customer's  financial  condition,  if 
there  are  other  facts  tending  to  show  an  actual  sale  and  a  resort  to  this 
equivocal  method  for  the  purpose  of  denying  a  sale  in  case  of  the  cus- 


"s  The  title  to  building  material 
which  has  passed  with  delivery  to  the 

purchaser  la  aot  restored  to  the  seller 
by  the  fact  that  there  was  a  representa- 
tion In  the  contract  that  It  would  be 
used  in  a  certain  building,  which  wag 
breached  by  the  buyer's  subsequent 
bankruptcy.  Citizens'  Coal  &  Supply 
Co.  v.  Custard,  244  Fed.  425,  157  C.  C. 
A.  51,  40  Am.  Bankr.  Rep.  380 ;  And  see 
In  re  Shelly,  242  Fed.  251,  155  C.  C.  A. 
91,  3d  Am.  Baukr.  Rep.  519. 

■*•  In  proceedings  to  reclaim  property 
from  a  trustee  in  bankruptcy,  the  ques- 
tion whether  the  contract  under  which 
the  bankrupt  held  the  property  was 
a  bailment  for  hire,  or  a  sale,  conditional 
or  absolute,  must  be  determined  by  the 
law  of  the  state  in  which  It  was  made. 
In  re  Eagle  Ice  &  Coal  Co.  (D.  C.)  241 
Fed.  39.1.  39  Am.  Bankr.  Hep.  184. 
Where  goods  were  sold  to  the  bankrupt 
on  open  account,  the  title  rested  at  once 
and  the  relation  of  debtor  and  creditor 
was  created,  so  that  on  bankruptcy  In- 
tervening the  seller  was  not  entitled  to 


rescind  and  reclaim.  In  re  Caldwell 
Machinery  Co.  (D.  C.)  215  Fed.  428. 

mo  In  re  Kingston  Realty  Co.  (D.  C.l 
157  Fed.  303.  19  Am.  Bankr.  Rep.  708. 
See  Kellogg-Macbey-Cameron  Co.  v.  Cur- 
tice, 162  Mo.  App.  124,  144  S.  W.  152.  A 
receiver  in  bankruptcy  has  the  right  to 
take  property  sold  to  the  bankrupt,  and 
shipped  by  carrier,  from  the  carrier  on 
its  arrival  at  destination,  and  such  tak- 
ing ends  the  right  of  stoppage  In  transi- 
tu. In  re  Arctic  Stores  (D.  C.)  258  Fed. 
688.  43  Am.  Bankr.  Bep.  543. 

en  In  re  Planett  Mfg.  Co.,  157  Fed. 
916,  19  Am.  Bankr.  Rep.  729. 

»"  Southern  Pine  Co.  v.  Savannah 
Trust  Co.,  141  Fed.  802,  78  C.  C.  A.  80, 
15  Am.  Bankr.  Rep.  618;  In  re  Smith, 
119  Fed.  1004,  0  Am.  Bankr.  Rep.  590; 
In  re  Burkle,  116  Fed.  766,  8  Am.  Bankr. 
Rep.  642. 

3"  iu  re  Tracy,  185  Fed.  844;  In  re 
Selman  Heating  &  Plumbing  Co.,  203 
Fed.  777. 

"<  See,  Infra,  f  356. 
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tomcr's  bankruptcy ;   there  must  be  good  faith,  and  no  sinister  design, 
in  the  t^ansaction.,B<,  * 

There  are  also  some  cases  in  which  a  third  person  may  reclaim  goods 
on  the  ground  that  the  bankrupt  was  estopped  to  assert  title  in  himself. 
And  if  this  is  true,  the  estoppel  is  equally  binding  on  the  trustee  in  bank- 
ruptcy, who  stands  in  no  better  position  than  the  bankrupt  himself  in 
respect  to  the  assets,  except  as  to  fraudulent  conveyances,  preferences, 
and  the  like.  In  an  interesting  case  under  the  former  bankruptcy  stat- 
ute, it  appeared  that  the  bankrupts  had  agreed  to  build  a  locomotive 
engine  for  a  railroad  company.  They  notified  the  company  that  the  en- 
gine was  finished  and  dispatched,  whereupon  the  price  was  paid.  No 
such  engine  then  existed,  but  two  engines,  either  of  which  would  an- 
swer the  contract,  were  afterwards  finished,  and  one  of  them  was  deliv- 
ered to  a  third  person  before  the  bankruptcy.  At  the  date  of  the  bank- 
ruptcy, the  other  remained  in  the  bankrupts'  shop.  It  was  held  that  the 
railroad  company  had  a  title  to  the  engine  as  against  the  bankrupts  and 
their  trustee  by  estoppel.3" 

§  353.  Same;  Remedies  of  Owner. — When  property  in.  the  posses- 
sion of  a  bankrupt,  but  which  belongs  to  a  stranger,  passes  into  the 
hands  of  the  trustee  in  bankruptcy,  the  proper  remedy  of  the  owner, 
desiring  to  reclaim  it,  is  to  file  his  petition  in  the  court  of  bankruptcy 
setting  forth  the  facts  and  his  claim,  and  the  referee  has  authority  sum- 
marily to  call  the  parties  in  interest  before  him  and  to  hear  and  deter- 
mine the  claim,  and  if  it  is  admitted  or  established  by  proof,  to  make 
an  order  for  the  restoration  of  the  property  to  the  claimant.*"  This 
remedy  is  exclusive.  When  property  has  come  into  the  hands  of  a 
trustee  in  bankruptcy,  it  is  in  the  custody  of  the  court  of  bankruptcy, 

*"  In  re  Leeds  Woolen  Mills,  129  Fed.  207.  40  Am.  Bankr.   Rep.  177;    In  re 

922,   12   Am.   Bankr.    Rep.   136;    In    re  Liebig,  255  Fed.  458.  168  C.  C.  A.  534, 

I*vln,  127  Fed.  886,  11  Am.  Bankr.  Rep.  42  Am.  Bankr.  Rep.  535";   In  re  Clayton 

446.     See  Grange  Co.  v.  Farmers'  Onion  (D.  C.)  25ft  Fed.  ftll,  43  Am.  Bankr.  Rep. 

6  Milling  Co.,  3  Cal.  App.  519,  86  Pac.  687;    Darrough  v.  First  Nat  Bank,  56 
615.  OkL  647,  156  Pae.  191;    Mound   Mines 

»m  Ex  parte  Rockford,  R.  I.  &  St.  L.  Co.  v.  Hawthorne.  173  Fed.  882,  97  C.  C. 

R.  Co.,  1  Low.  345,  3  N.  B.  R,  50,  Fed.  A.  394,  23  Am.  Bankr.  Rep.  242 ;    In  re 

Cas.  No.  11,978.    And  see  In  re  Cantelo  Sqnler,  165  Fed.  515,  21  Am.  Bnnkr.  Rep. 

Mfg.  Co.,  185  Fed.  276.  26  Am.  Bankr.  346 ;  In  re  Pierce,  157  Fed.  757,  19  Am. 

Rep.  57;    Lovetl  v.  Isidore  Newman  &  Bankr.  Rep.   664;    In  re  Schloerb,  97 

Ron,  188  Fed.  534,  26  Am.  Bankr.  Rep.  Fed.  326,  3  Am.  Bankr.  Rep.  224;  Keegan 

660.  v.  King,  96  Fed.  758,  3  Am.  Bankr.  Rep. 

a"  Tn  re  Kaplan  &  Myers,  241  Fed.  7»;   In  re  Anderson,  23  Fed.  482;   In  re 

459,  154  C.  C.  A.  291,  39  Am.  Bankr.  Rep.  Clark,  ft  Blatcnr.  379,  6  N.  B.  R.  410, 

367 ;   In  re  Midland  Motor  Co..  224  Fed.  Fed.  Cas.  No.  2,802;    In  re  Havena,  8 

368.  140  C.  C.  A.  54,  37  Am.  Bankr.  Rep.  Ben.  309,  Fed.  Cas.  No.  6\230. 
365;    In  ne  Aronson  (D.   C.)  245  Fed. 
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which  alone  has  jurisdiction  over  it.  Hence  the  claimant  cannot  regain 
it  by  means  of  a  writ  of  replevin,**8  nor  by  a  suit  in  a  state  court  against 
the  trustee  in  bankruptcy  to  establish  his  title  and  restrain  that  officer 
from  selling  the  property,808  nor  by  an  attempted  exercise  of  the  right 
of  stoppage  in  transitu.**0  Neither  is  property  so  in  the  possession  of 
the  trustee  liable  to  be  levied  on  and  taken  in  execution  by  a  sheriff  at 
the  suit  of  a  creditor  of  the  person  who  claims  title  thereto  as  against 
the  bankrupt.8*1  Further,  k  behooves  the  claimant  to  act  with  reason- 
able promptness  in  asserting  his  claims.  If  he  has  notice  of  the  pro- 
ceedings in  bankruptcy,  but  stands  silently  by  while  the  trustee  turns 
all  the  property  in  his  hands  into  cash  and  pays  it  out  in  the  form  of  a 
dividend  to  creditors,  the  claimant  will  be  considered  guilty  of  laches 
and  cannot  afterwards  present  his  claim.8" 

§  354.  Property  Held  by  Bankrupt  as  Trustee. — Property  held  by 
a  bankrupt  by  a  mere  naked  legal  title,  and  purely  in  trust  for  another, 
is  no  part  of  his  estate  in  bankruptcy  and  does  not  pass  to  his  trustee,*** 
unless  in  cases  where  the  trust  has  been  virtually  terminated  by  such 
acts  or  conduct  on  the  part  of  the  cestui  que  trust  as  would  estop  him 
to  claim  any  benefit  from  it,  in  which  event  the  estoppel  is  equally  avail- 
able to  the  trustee  in  bankruptcy  as  it  would  have  been  to  the  bank- 
rupt himself.***  But  while  the  rule  is  as  above  stated,  still  the  trustee 
in  bankruptcy  will  have  the  right  to  claim  for  the  benefit  of  creditors 


«■■*  In  re  Sehloerb,  97  Fed.  328,  3  Am. 
Bankr.  Rep.  224;  In  re  Clark,  9  Blatchf. 
379,  6  N.  B.  R.  410,  Fed.  Cas.  No.  2,802; 
Era  v.  Perkins.  32  Ark.  428.  Compare 
Leigbton  v.  Harwood,  111  Mass.  67,  15 
Am.  Hep.  4,  12  N.  B.  R.  360.  And  see 
Kennedy  r.  Strong.  10  Johns.  (N.  T.) 
289;  In  re  Wellmade  Gas  Mantel  Co. 
(D.  C.)  230  Fed.  502.  38  Am.  Bankr.  Rep. 
354. 

»>»  Keegan  v.  King, -96  Fed.  758,  3  Am. 
Bankr.  Rep.  79.  See  In  re  Litchfield,  13 
Fed.  863. 

wo  in  re  AlleD,  178  Fed.  879,  24  Am. 
Bnnkr.  Rep.  574.  See  In  re  Arctic  Stores 
(D.  C.)  258  Fed.  088,  43  Am.  Bankr. 
Sep.  543. 

"i  In  re  Clark,  9  Blatchf.  379,  6  N.  B. 
E.  410,  Fed.  Cas.  No.  2,802.  See  Hill  v. 
Fleming.  39  Oa.  662. 

i«a  Claflln  Co.  v.  Eason,  1  Nat.  Bankr. 
News,  360;  In  rp  FJnnls,  198  Fed.  381, 
117  C  9.  A.  257. 

*«  Lowell  v.  International  Trust  Co., 
158  Fed.  781,  86  0.  C.  A.  137,  19  Am. 


Bankr.  Rep.  853 ;  In  re  Coffin,  152  Fed. 
381,  81  C.  C.  A.  507,  18  Am.  Bankr. 
Rep.  127 ;  Clark  v.  WUsoq,  53  Miss.  119, 
16  N.  B.  R.  356;  Welch  v.  Polley,  17T 
N.  T.  117,  69  N.  B.  279;  Butler  v.  Mer- 
chants' Ins.  Co.,  14  Ala.  777 ;  Starr  v. 
Keefer,  1  MacArtbnr  (D.  C.)  166;  Picke- 
rell  v.  Zell,  2  MacArthur  (D.  C.)  65;  Pagh 
v.  Holliday,  3  Ohio  St.  284;  Bailey  v. 
Wood,  211  Mass.  37,  97  N.  E.  902,  Ann. 
Cas.  1913A,  950;  Blln  v.  Pierce,  20  Vt. 
26;  Shryock  v.  Waggoner,  28  Pa.  St. 
430;  Ludwlg  v.  Highley,  5  Pa.  St.  132. 
Compare  Carr  v.  Gale,  3  Woodb.  &  M. 
38,  Fed.  Cas.  No.  2,435.  See  Hatch  v. 
Cnrtin,  154  Fed.  791,  83  C.  C.  A.  495,  19 
Am.  Bankr.  Rep.  82 ;  Clark  v.  Snelling. 
205  Fed.  240,  123  C.  C.  A.  430.  30  Am. 
Bankr.  Rep.  50;  In  re  Bena,  218  Fed. 
50,  134  C.  C.  A.  26,  33  Am.  Bankr.  Rep. 
363 ;  City  Nat.  Bank  v.  Slocum  (C.  C.  A.) 
272  Fed.  11,  47  Am.  Bankr.  Rep.  47. 

«« In  re  Coffin,  146  Fed.  181,  16  Am. 
Bankr.  Rep,  682. 
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any  interest  which  the  bankrupt  himself  had  in  the  subject  of  the 
trust,  whether  by  way  of  compensation  for  his  services  or  as  a  part 
owner  or  distributee.'"  Where  merchandise  is  by  mistake  delivered 
to  a  factor  to  whom  it  was  not  consigned,  and  is  sold  by  a  warehouse- 
man and  the  proceeds  deposited  in  bank  to  the  credit  of  the  factor,  the 
money  is  held  in  trust  for  the  owner  and  does  not  pass  to  the  factor's 
trustee  in  bankruptcy.***  So,  where  a  husband  has,  by  fraud  or  mis- 
take, been  invested  with  the  title  to  land  "inherited  by  his  wife,  eq- 
uity will  treat  him  as  trustee  of  the  wife,  and  a  court  of  bankruptcy 
will  not  subject  the  land  to  the  claims  of  the  husband's  creditors.**7 
So  land  which  the  bankrupt  holds  upon  an  implied  trust  for  another  is 
not  an  asset  of  his  estate,  although  no  declaration  of  trust  has  been 
made  or  recorded.3**  But  although  one  who  has  given  a  bond  to  con- 
vey becomes  in  equity  a  trustee  for  the  purchaser,  yet  if  he  has  not 
received  the  whole  of  the  purchase  money,  he  is  not  a  mere  naked  trus- 
tee, and  his  interest  in  the  property  will  pass  to  his  trustee  in  bank- 
ruptcy.*** 

It  is  a  general  rule  that  persons  seeking  to  recover  trust  funds  which 
they  claim  to  have  traced  into  the  possession  of  the  trustee  in  bank- 
ruptcy of  their  trustee  are  under  the  burden  of  proving  their  title,  and 
if  the  evidence  leaves  the  identification  in  doubt,  that  doubt  must  be 
resolved  in  favor  of  the  trustee  in  bankruptcy -,w  Hence  where  the  sub- 
ject of  the  trust  is  money,  the  cestui  que  trust  cannot  claim  reimburse- 
ment in  full,  but  must  occupy  the  position  of  a  general  creditor,  unless 
he  can  in  some  way  identify  his  fund,  and  he  has  the  burden  of  clearly 
tracing  his  money  into  some  specific  fund  or  property  in  the  possession 
of  the  trustee  in  bankruptcy."1     And  the  older  cases  generally  main- 

"«  Appling   v.    Bailey,    44    Ala.    333;  »a«In   re  Woods  &  Malraie,   121  Fed. 

Rankin  v.  Bancroft.  114  111.  441,  3  N.  E.  599.  9  Am.  Bankr.  Rep.  616. 

97.    See  Clark  v.  Snelifng,  205  Fed.  240,  >«  ln  ^  Anderson,  2  Hughes.  378,  9 

30  Am.  Bankr.  Rep.  50.     Where  an  nd-  N  B  R_  360-  Fed_  Vaa,  No.  361.    See  Ar- 

mlnlstratrls.  without  authority  from  the  bnry  T.  De  Niord  (Sup.j  1B2  n.  T.  Supp. 

prohnte  court,  continued  the  mercantile  ygg 

business    of    the    decedent,    purchasing  ..slow  v.  Welch.   139  Mrss.  33.  29 

new  goods  tind  contracting  new  debts,  y     K   216      But  compare    Putnam   v. 

all   merchandise  on   hand   acquired   by  soutn^m,  197  Ma8a,  270,  83  N.  E.  887. 

her    and   nil  accounts  acerulug  to  her         ...  „  „    .    ,.    „ 

after  her  appointment  are  property  of  ±  *'***£  T"  R0t,8e'  *  K  U  M'  " 

her  estate  In  bankruptcy,  as  well  aa  the  Am'  Kep"  7™- 

proceeds   of  accounts   made  while   the  '"Schuyler  v.  Llttlefleld,  232   U.   S. 

business  was  conducted  by  her  receiver.  707,  34  Sup.  Ct.  468,  58  L.  EH.  806,  35 

In  re  Tietje  (D.   C.)  253  Fed.  288,  41  Am.  Bankr.  Rep.  209. 

Am.  Bankr.  Rep.  810.     And  see  In  re  1*1  In  re  A.  D.  Matthews'  %>ns,  23S 

Mitchell  (D.  C.)  250  Fed.  1003,  41  Am.  Fed.    785,    151   0.    0.  A.   635,   38    Am. 

Bnnkr.  Itep.  628.  Bankr.  Rep.  438, 
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tained  the  rule  that  the  right  to  follow  a  trust  fund  ceases  when  the 
means  of  identification  fail  and  that  this  result  follows  from  the  mere 
act  of  the  bankrupt  in  mingling  the  trust  funds  with  his  own  money, 
as  where  the  whole  is  deposited  to  his  personal  credit  in  a  bank.  On 
this  subject  it  was  said:  "Money  delivered  to  the  bankrupt  in  trust,  if 
ear-marked  or  separately  kept  and  retained  as  trust  property,  to  be 
delivered  or  paid  over  in  the  same  bills  or  coin  in  which  it  was  re- 
ceived by  the  bankrupt,  would  not  pass  under  such  assignment  [in 
bankruptcy] ,  but  would  be  considered  as  trust  property ;  but  an  amount 
of  money  due  from  the  bankrupt  as  trustee,  and  which  could  not  be 
distinguished  from  any  moneys  in  his  possession  or  under  his  control, 
or  which  was  only  due  from  him  because  he  had  used  trust  funds  for 
his  own  purposes,  or  otherwise  misapplied  them,  could  not  be  considered 
as  property  held  by  the  bankrupt  in  trust."  "*  But  the  rule  generally 
applied  by  the  later  decisions  is  that  if  trust  funds  have  been  inter- 
mingled with  the  general  funds  of  the  trustee  so  as  to  render  their 
identification  impossible,  still  a  court  of  bankruptcy  will  follow  them 
and  decree  restitution  to  the  cestui  que  trust,  if  the  unlawful  appropria- 
tion of  them  resulted  in  increasing  the  assets  of  the  bankrupt  as  they 
come  into  his  trustee's  possession,  as  where  the  trust  money  is  mingled 
with  the  bankrupt's  own  by  being  deposited  in  his  name  in  bank,  but 
the  amount  of  the  deposit  at  all  times  equals  or  exceeds  the  amount 
of  the  trust  fund."'  But  if,  before  the  date  of  the  bankruptcy,  so  much 
of  the  money  on  deposit  is  withdrawn  as  to  leave  less  in  bank  than 
the  amount  of  the  trust  fund,  the  cestui  que  trust  cannot  establish  a 
lien  on  the  whole  or  any  part  of  the  balance.8"  And  if  the  whole  of  the 
money  is  withdrawn  from  the  bank,  his  right  to  claim  his  specific  funds 
will  not  be  restored  by  the  subsequent  deposit  of  other  money  obtained 
from  other  sources  to  the  credit  of  the  account."1    And  so  where  the 

*"  Hosmer  v.  Jewett,  6  Ben.  208,  Fed.  Bankr.  R«>p.  141 ;  In  re  Woods  &  Malone. 

Can.   No.   6.713;     Illinois   Trust   ft   Sav.  121   Fed.  599.   9   Am.   Bankr.   Rep.   615: 

Bnnk  v.  First  Nat.  Bank.  21   Blatcbf.  In  re  A.  0.  Brown  ft  Co.,  189  Fed.  432; 

275.  15  Fed.  858:    In  re  Vetterleln,  26  In  re  City  Bank  of  Dowaglae,  186  Fed. 

Fed.  145;   In  re  Richard,  104  Fed.  792;  250,  25  Am.  Bankr.  Rep.  236:   Ex  parte 

'  In   re   Janeway,   4   N.   B.   R.   100,   Fed.  Knobs,  2  Low.  491,  14  N.  B.  B.  495,  Fed. 

Cas.  No.  7,208.     See  Hotchklss  v.  Na-  Cae.  No.  6,549 :   Wuerpel  v.  Commercial 

tlonal  City  Bank,  200  Fed.  287 ;    In  re  Gcrmanla  Trust  ft  Sav.  Bank,  238  Fed. 

Leigh  (D.  C.)  208  Fed.  486,  31  Am.  Bankr.  269,  151  C.  C.  A.  285,  38  Am.  Bankr. 

Sep.  379 ;   Knauth.  Nachod  ft  Kuhne  v.  Rep.  223. 

Lovpll    (D.    C.)    212   Fed.    337,   32    Am.  «*In   re  Mulligan,   116  Fed.   715,  9 

Bankr.  Rep.  340.  Am.  Bankr.  Rep.  8. 

"a  Id  re  H.  E.  Dunn  &  Co.,  193  Fed.  »"  In  re  M.  B.  Dunn  ft  Co.,  198  Fed. 

212,  28  Am.   Bankr.   Rep.   127;    In    re  212,  28  Am.  Bankr.  Rep.  127;    Schuyler 

Royea's  Estate,   143  Fed.  182,  16  Am.  v.  Uttlefleld,  232  D.  S.  707,  34  Snp.  Ct 
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bankrupt  took  the  trust  funds  and  added  some  of  his  own  money  and 
placed  the  sum  in  the  hands  of  a  broker  for  investment  in  stocks,  and 
most  of  it  was  lost,  the,  cestui  que  trust  cannot  claim  a  lien  on  any 
of  the  stocks  remaining  in  the  hands  of  the  broker  and  recovered  by 
the  trustee  in  bankruptcy,  unless  he  can  prove  that  they  were  bought 
with  his  money  and  not  with  that  of  the  bankrupt."* 

In  a  case  in  which  the  bankrupt  had  been  engaged  in  business  as 
a  private  banker,  the  following  principles  were  laid  down:  First, 
claimants  who  had  deposited  funds  with  him  for  investment  in  a  partic- 
ular manner  were  entitled  to  subject  to  their  claims  a  deposit  account 
in  the  name  of  the  bankrupt,  provided  they  could  trace  their  funds 
into  such'  deposit,  as  it  appeared  that  the  bankrupt  had  assumed  a  fidu- 
ciary relation  to  them  and  had  not  carried  out  his  undertaking.  Sec- 
ond, claimants  who  bought  from  the  bankrupt  drafts  which  they  used 
to  send  funds  abroad  could  not  assert  a  claim  against  a  deposit  to  the 
account  of  the  bankrupt  merely  because  the  drafts  were  not  paid,  where 
it  appeared  they  obtained  the  drafts  they  bargained  for  and  no  cir- 
cumstances of  active  fraud  or  deception  were  shown.  Third,  where 
several  laid  claim  to  a  fluctuating  deposit  to  the  account  of  the  bank- 
rupt, on  the  theory  that  their  funds,  which  had  been  impressed  with  a 
trust  because  of  his  breach  of  fiduciary  relations,  were  commingled 
therewith,  the  several  claimants  were  equitably  entitled  to  an  allow- 
able preference  in  the  inverse  order  of  the  times  of  their  respective  pay- 
ments into  the  funds.  Fourth,  where  a  number  of  claimants  delivered 
moneys  to  the  bankrupt  for  particular  investment,  and  he  failed  to 
make  the  investment,  thus  violating  the  fiduciary  relation,  and  deposited 
the  funds  to  his  own  account,  the  claimants  were  entitled  to  assert  the 
trust  against  the  deposit  only  to  the  extent  of  the  smallest  amount  such 
deposit  contained  subsequent  to  the  commingling.*17 

Where  a  consolidated  corporation  periodically  declared  dividends 
on  its  preferred  stock,  each  time  depositing  in  bank  in  a  special  fund 
sufficient  money  to  pay  the  dividend,  such  deposit  became  a  trust  fund 
held  by  it  for  the  stockholders,  which  did  not  pass  to  its  trustee  in 
bankruptcy,  and  in  which  the  stockholders  of  the  consolidating  cor- 
porations, who  had  not  yet  exchanged  their  stock  for  that  of  the  new 

466,  58  L.  Ed.  806,  35  Am.  Bankr.  Rep.         «r»ln   re   Mulligan,   116  Fed.  715,  9 
209;    In  re  A.  D.  Matthews'  Sona,  238     Am.  Bankr.  Rep.  8. 
Fed.  785,  151  C.  C.  A.  635,  38  Am.  Bankr.         *"  In  re  A.  Bolognesl  &  Co.,  254  Fed. 
Rep.  438.  770,  166  0.  0.  A.  216,  42  Am.  Bankr. 

Rep.  548. 
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corporation,  but  had  the  right  to  do  so,  were  entitled  to  share  to  the 
extent  of  their  dividends  on  making  such  exchange. *1* 

Where  a  bank  (or  an  individual)  advances  money  to  a  merchant  to 
enable  him  to  buy  or  import  a  stock  of  goods,  and  the  merchant  exe- 
cutes a  trust  receipt,  by  which  he  agrees  to  hold  the  goods  in  trust  for 
the  one  so  advancing  the  funds  and  as  the  latter's  property,  but  with 
liberty  to  sell  the  same  in  the  course  of  trade,  and  binding  him  to  pay 
over  the  proceeds  of  such  sales  as  fast  as  received  until  the  advances 
are  repaid,  the  title  to  the  goods,  before  such  repayment,  does  not  vest 
in  the  merchant  in  such  sense  that,  they  will  be  assets  of  his  estate 
in  bankruptcy,  but  the  cestui  que  trust  will  be  entitled  to  reclaim  the 
goods  from  the  trustee  in  bankruptcy,  or  their  proceeds  if  sold.'7*  And 
the  same  rule  is  applied  where,  instead  of  an  advance  of  cash,  the  goods 
are  directly  supplied  to  the  merchant  by  a  manufacture  or  wholesaler, 
under  the  same  form  of  trust  receipt.*80 

§  355.  Same;  Deposits  in  Bank. — The  doctrine  prevails  in  the  fed- 
eral courts  that  the  relation  between  a  bank  and  a  depositor  is  simply 
that  of  debtor  and  creditor,  and  that,  in  the  absence  of  any  agreement  to 
the  contrary,  deposits  are  not  special  but  become  the  property  of  the 
bank,  which  does  not  occupy  the  position  of  a  trustee,  so  that  upon  its 
bankruptcy,  an  ordinary  depositor  cannot  claim  to  be  repaid  the  amount 
of  his  balance  but  must  take  his  place  with  all  other  creditors.**1  There 
may  of  course  be  a  form  of  special  deposit,  contemplating  the  return  of 
the  identical  bills  or  coin,  made  for  safe-keeping  only,  under  which  the 
deposit  would  not  become  the  property  of  the  bank,***  but  the  mere  fact 


>"  In  re  Interborough  Consol.  Corp. 
<D.  C.)  287  Fed.  914,  46  Am.  Bankr.  Rep. 
203. 

*"  In  re  Cattus,  183  Fed.  733,  106  C. 
C.  A.  171,  2S  Am.  Bankr.  Rep.  348; 
Charavay  &  fcdvin  v.  York  Silk  Mfg. 
Co.,  170  Fed.  819:  In  re  E.  .Reboulin 
Fils  k  Co.,  165  Fed.  245,  21  Am.  Bankr. 
Rep.  296 ;  In  re  Emerson,  Marlow  & 
Co.,  199  Fed.  99,  117  C.  C.  A.  639,  29 
Am.  Bankr.  Rep.  179;  In  re  Boesmeck, 
232  Fed.  696,  146  C.  C.  A.  554;  In  re 
Bettman-Johnson  Co.,  250  Fed.  657,  163 
C.  C.  A.  8,  42  Am.  Bankr.  Rep.  128. 

"■o  Walter  A.  Wood  Co.  v.  Eubanka, 
169  Fed.  929,  95  C.  C.  A.  273,  22  Am. 
Bankr.  Rep.  307;  Corbitt  Buggy  Co.  v. 
Rteaud,  169  Fed.  935,  95  C.  C.  A.  279, 
22  Am.  Bankr.  Rep.  316;  In  re  3.  V. 
Lindsley  &  Co.,  185  Fed.  684,  25  Am. 
Bankr.  Rep.  239;    Webster  v.  Stearns, 


75  N.  H.  461,  75  Atl.  983.  Bnt  see  Cage- 
witter  v.  Von  Sachs,  4  Ben.  167,  3  N. 
B.  R.  723,  Fed.  Can.  No.  14,343. 

»«  In  re  Smith,  15  N.  B.  R.  459.  Fed. 
Cas.  No.  12,990;  Bank  of  Republic  v. 
Millard,  10  Wall.  152,  19  L.  Ed.  897; 
Claflin  Co.  v.  Eason,  1  Nat.  Bankr. 
News,  360. 

»82  See  In  re  King,  9  N.  B.  R.  140.  In 
this  case,  the  creditor  claimed  to  have 
deposited  72  twenty-dollar  gold  pieces, 
as  a  special  deposit,  with  the  bankrupt, 
who  was  a  banker.  It  was  alleged  that 
this  money  was  sewed  up  in  a  belt,  with 
the  owner's  name  attached,  and  the 
bankrupt  was  directed  to  keep  It,  de- 
liverable only  to  the  owner  or  to  some 
person  specially  authorized  by  him  to 
receive  it  The  creditor  petitioned  to 
have  his  debt  paid  In  full  out  of  tho 
general  assets.    The  trustee  refused  to 
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that  money  is  deposited  for  a  specific  purpose,  as,  to  pay  a  mortgage 
note  when  presented,  does  not  stamp  it  as  a  trust  fund,  or  make  the 
banker  a  fiduciary.8*1  And  those  who  deposit  money  in  a  bank  after 
it  has  suspended  payment  and  then  resumed  business,  on  the  strength 
of  an  advertisement  by  the  bank  that  it  will  keep  the  old  and  new  ac- 
counts separate,  are  not  entitled  to  a  preference  on  its  subsequent  bank- 
ruptcy.8** The  rule  is  substantially  the  same  as  to  collections  made  by 
a  bank.  A  creditor  of  a  bank  which  collects  money  for  him  and  fails 
to  pay  it  over  has  no  priority  over  other  creditors  in  the  bankruptcy  of 
the  bank.8*8  It  may  be  that  a  check  or  note  deposited  with  a  bank  for 
collection,  and  against  which  the  depositor  is  not  allowed  to  draw  until 
payment,  does  not  become  the  property  of  the  bank,  and  may  be  re- 
claimed from  its  trustee  in  bankruptcy,  and  it  has  been  so  held,***  but 
it  is  otherwise  where  the  note  or  check  is  at  once  passed  to  the  credit 
of  the  depositor's  general  account,  especially  if  the  account  was  then 
overdrawn.**7  On  the  same  principle,  where  one  bank  agrees  to  be- 
come the  agent  of  another,  for  clearing-house  purposes,  and  in  that 
capacity  agrees  to  pay  all  the  checks  of  the  latter  which  come  to  it 
through  the  clearing-house,  and  in  pursuance  of  this  arrangement  the 
latter  bank  sends  funds  to  the  former  from  time  to  time,  which  are 
passed  to  its  credit  but  not  kept  separate,  the  relation  of  the  two  banks 
is  simply  that  of  debtor  and  creditor,  and  the  funds  cannot  be- consid- 
ered as  clothed  with  a  trust,  but  will,  on  failure  of  the  bank  receiving 
them,  pass  to  its  trustee.888 

§  356.  Property  Held  by  Bankrupt  as  Agent  or  Bailee. — Property  in 
the  possession  of  a  bankrupt,  which  he  holds  only  as  agent  or  bailee  for 
another,  does  not  pass  to  his  trustee.8*"    For  instance,  money  received  by 

pay,  stating  that  no  such  belt  was  found,  in  Bank  of  Commerce  v.  Russell,  2 

and  that  he  was  not  able  to  say  whether  Dill.  215,  Fed.  Cas.  No.  884. 

these  particular  gold  coins  were  among  s«  In  re  Havens,  8  Ben.  309,  Fed.  Cas. 

the  gold  received  as  part  of  the  bank-  No.  6.230. 

rupt's   assets.     It    was   held    that    the  "7  in    re  Bank   of  MWlson,  5  Blss. 

creditor  could  only  share  pro  rata  with  515,  S  N.  B.  R.  184,  Fed.  Cas.  No.  890. 

the  other  creditors  and  was  not  entitled  See  In  re  Jarmulowsky  (C.  C  A.)  261 

to  payment  in  full.  Fed.  779,  44  Am.  Bankr.  Rep.  432. 

ss>  In  re  ITosle,  7  N.  B.  R.  601,  Fed.  **»  Phelan  v.  Iron  Mountain  Bank,  4 

Cas.  No.  6,711.     But  see  In  re  Jannu-  Dill.  88,  16  N.  B.  R.  308,  Fed.  Cas.  No. 

lowsky,  258  Fed.  231,  169  C.  C.  A.  297,  11,069. 

43  Am.  Bankr.  Rep.  53C,  holding  that  *»»  In  re  Hawley  Down-Draft  Furnace 

the  trustee  in  bankruptcy  of  a  private  Co.,  238  Fed.  122,  151  C.  C.  A.  198,  38 

banker  cannot   retain    money  given   to  Am.  Bankr.  Rep.  219;  In  re  Wright-Dana 

the  bankrupt  for  transmittal.  Hardware  Co.,  211  Fed.  908.  128  C.  C.  A. 

»s«  In  re  Mutual  Building  Fund  So-  2SG,   31    Am.   Bankr.    Rep.   764;    In   re 

ciety  ft  Dollar  Sav.  Bank,  2  Hughes,  374,  Devon   Manor   Corporation    (D.  C.)  257 

15  N.  B.  R.  44,  Fed.  Cua.  No.  9,07a  Fed.  766,  44  Am.  Bankr.  Rep.  79:  I*  a 

Smith  4  Bro.  Typewriter  Co.  v.  Alleman, 
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an  attorney  for  his  client,  and  which  he  kept  distinct  and  separate  from 
his  own  funds,  is  no  part  of  his  estate  in  bankruptcy  .**•  And  so  of  bonds 
or  certificates  of  stock  or  other  securities  in  the  hands  of  a  broker  for  sale 
for  the  account  of  his  customer,  or  the  proceeds  of  such  sales  if  capable 
of  identification,"1  and  so  also  of  raw  material  or  unfinished  products 
placed  in  the  hands  of  the  bankrupt  for  manufacture  or  completion  or 
for  repairs,***  and  of  grain  stored  with  a  warehouseman,  provided  it  is 
kept  separate  or  in  such  a  manner  as  to  be  capable  of  identification  or 
separation.8"*  So  again,  a  right  of  action  upon  a  contract  made  by  the 
bankrupt  in  his  own  name,  but  as  agent  for  an  undisclosed  principal,  in 
which  the  bankrupt  has  no  beneficial  interest,  does  not  vest  in  his  trus- 
tee. *■*  But  where  an  agent  agrees  to  be  liable  to  his  principal  for  any 
damage  by  fire  to  the  latter's  property  in  his  hands,  the  money  due  from 
an  insurance  company  to  the  agent  on  account  of  loss  under  its  policy, 
is  not  a  trust  fund  for  the  benefit  of  the  principal,  but  a  debt  due  to  the 
agent,  which  becomes  a  part  of  his  general  estate  in  bankruptcy.*"1 

But  the  form  of  contract  which  the  courts  of  bankruptcy  are  most 
frequently  called  upon  to  construe,  in  this  connection,  is  that  by  which 
goods  are  consigned  to  a  factor  or  agent  for  their  sale,  to  be  sold  for  the 
account  of  the  consignor  and  to  remain  his  property  until  sold,  and  the 
agent  to  account  for  the  proceeds  of  sale.  This  is  a  perfectly  valid  form 
of  contract,  and  it  constitutes  a  bailment  and  not  a  conditional  sale,  and 
on  the  bankruptcy  of  the  factor  or  agent,  the  principal  is  entitled  to  re- 


199  Fed.  1,  117  C.  C.  A.  577,  28  Am. 
Banter.  Rep.  699;  In  re  Mars  Tailoring 
Co.  (D.  C.)  106  Fed.  248,  28  Am.  Rankr. 
Rep.  147:  Gallaspy  v.  International  Har- 
vester Co.,  100  Miss.  904,  6T  South.  904. 
Aa  a  condition  to  the  recovery  of  specific 
property  held  by  the  bankrupt  aa  a  bail- 
ee, the  bailor  must  pay  to  the  trustee 
In  bankruptcy  any  sum  already  paid  by 
the  bailee  on  a  contemplated  purchase 
of  the  property.  Goldman  v.  Shreve  (C. 
C.  A.)  263  Fed.  74,  45  Am.  Bankr.  Rep. 
285. 

"»  Schoolfleld's  Adm'r  v.  Rudd,  9  B. 
Mon.  <Ky.)  291. 

»i  Hamilton  r.  National  Loan  Bank. 
S  Dill.  230,  18  N.  B.  R.  97.  Fed.  Cas.  No, 
5.987;  Volght  v.  Lewis,  11  Phlla.  (Pa.) 
511,  14  N.  B.  R.  543.  Fed.  Cas.  So.  16,- 
989.    And  see.  Infra,  ft  357. 

"2  In  re  Susquehanna  Roofing  Co., 
173  Fed.  150,  23  Am.  Bankr.  Rep.  5; 
Safford  v.  Burgess,  16  N.  B.  R.  402,  Fed. 
Cas.  No.  12,213;  In  re  Oberhofrer.  9  Ben. 
485,  17  N.  B.  R.  546,  Fed.  Caa.  No.  10,- 
Blk.Bkr.(3d  En.)— 49 


S9ti;  Stow  v.  Tarwood,  20  III.  497.  But 
see  In  re  Sassman,  167  Fed.  419,  21  Am. 
Bankr.  Rep.  883;  Chisholm  v.  Eagle  Ore 
Sampling  Co.,  144  Fed.  670,  75  C.  C.  A. 
472,  16  Am.  Bankr.  Hop.  423.  Compare 
In  re  MacDonald,  138  Fed.  463,  14  Am. 
Bankr.  Rep.  797.  Where  furniture  owned 
by  a  creditor  was  at  the  time  of  the 
bankruptcy  in  the  possession  of  the  bank- 
rupt for  repairs,  which  had  been  par- 
tially completed,  the  creditor  may  re- 
claim the  furniture  on  payment  of  the 
amount  then  due  for  work  done  thereon. 
In  re  Pottier  &  Stymus  Co.  (C.  C.  A.) 
262  Fed.  955,  44  Am.  Bankr.  Rep.  469. 

ana  Adams  v.  Meyers,  1  Sawy.  306,  8 
X.  B.  R.  214,  Fed.  Caa.  No.  62.  In  re 
Chalmers  <D.  C.)  206  Fed.  143,  30  Am. 
Bankr.  Rep.  521. 

latRhoades  v.  Blackiaton,  106  Mass. 
334,  8  Am.  Rep.  332. 

sot  navid  Bradley  ft  Co.  v.  Brown,  78 
Neb.  836.  112  N.  W.  331,  13  L.  R.  A 
(N.  S.)  152,  126  Am.  St  Rep.  647. 
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claim  from  the  trustee  in  bankruptcy  all  of  the  goods  remaining  unsold 
and  the  proceeds  of  any  sold  by  the  trustee,***  unless  this  kind  of  ar- 
rangement is  made  fraudulent  and  void  as  to  creditors  by  some  provision 
of  the  local  statute,*"  or  unless  the  arrangement  is  not  made  in  good 
faith  but  with  a  fraudulent  purpose  to  cheat  other  creditors.***  But  ir- 
regularities in  conducting  the  business  under  a  contract  of  factorage  do 
not  avoid  the  contract  in  bankruptcy  so  long  as  no  creditor  of  the  bank- 
rupt was  misled  to  his  injury.***  And  where  coal  was  delivered  to  an 
agent  under  a  contract  between  the  principal  and  the  seller,  the  fact 
that  a  subsequent  contract  between  the  principal  and  the  agent,  denning 
the  terms  of  the  agency,  contained  illegal  provisions  for  the  control  of 
the  agent,  does  not  preclude  recovery  by  the  principal  of  the  coal  and 
the  proceeds  of  sale  thereof  from  the  agent's  trustee  in  bankruptcy.**0 
And  although  the  bankrupt  did  not  advertise  himself  as  an  agent,  or 
in  any  way  indicate  that  he  was  selling  goods  on  consignment,  that  fact 


"«  Ludvigb  v.  American  Woolen  Co., 
231  U.  S.  522,  34  Sup.  Ot.  161,  58  L.  Ed. 
345,  31  Am.  Bankr.  Rep.  481;  In  re  Marx 
Tailoring  Co.,  196  Fed.  243,  28  Am. 
Bankr.  Rep.  147;  lb  re  Smith,  192  Fed. 
574,  27  Am.  Bankr.  Rep.  647;  In  re 
Monongahela  Distillery  Co.,  186  Fed. 
220;  In  re  Fabian,  151  Fed.  049,  18  Am. 
Bankr.  Rep.  488;  In  re  Smith  &  Nixon 
Piano  Co,  149  Fed.  Ill,  79  C.  C.  A.  63, 
17  Am.  Bankr.  Rep.  636;  Franklin  v. 
Stoughton  Wagon  Co.,  168  Fed.  857,  94 
C.  C.  A.  269,  22  Am.  Bankr.  Rep.  63; 
Walter  A.  Wood  Mowing  &  Reaping 
Maeh.  Co.  v.  Vanstory,  171  Fed.  375, 
96  C.  C.  A.  331,  22  Am.  Bankr.  Rep.  740; 
In  re  Gait,  120  Fed.  64,  66  C.  C.  A.  470, 
13  Am.  Bankr.  Rep.  575;  In  re  Pierce, 
157  Fed.  757,  19  Am.  Bankr.  Rep.  6S4;  In 
re  Bailey,  176  Fed.  628,  23  Am.  Bankr. 
Rep.  876;  Price  v.  Ralston,  2  Dall.  (Pa.) 
80,  1  L.  Ed.  289,  1  Am.  Dec.  260;  McKey 
v.  Clark,  233  Fed.  928, 147  C.  C.  A.  602, 37 
Am.  Bankr.  Rep.  609;  Healey  v.  Boston 
Ratavla  Rubber  Co.  (D.  C.)  268  Fed.  75, 
45  Am.  Bankr.  Rep.  727;  In  re  King  (C. 
C.  A.)  262  Fed.  318,  45  Am.  Bankr.  Rep. 
05;  In  re  National  dome  &  Hotel  Supply 
Co.  (D.  C.)  22C  Fed.  840;  In  re  Reeves 
(D.  C.)  227  Fed.  711,  36  Am.  Bankr.  Rep. 
130;  In  re  Bondurant  Hardware  Co. 
(D.  C.)  231  Fed.  247,  37  Am.  Bankr.  Rep. 
308;  In  re  Wright  A  Barron  Drug  Co. 
(D.  C.)  237  Fed.  411,  38  Am.  Bankr.  Rep. 
486;  General  Electric  Co.  v.  Brower,  221 


Fed.  597, 1S7  a  C.  A.  321,  34  Am.  Bankr. 
Rep.  642;  In  re  Caldwell  Machinery  Co. 
(D.  C.)  215  Fed.  428;  Thomas  v.  Fleld- 
Brundage  Co.,  215  Fed.  891, 182  a  C.  A. 
231;  Gray  v.  A.  W.  Martin  4  Co,  IS 
Ga.  App.  460,  89  S.  E.  540. 

■  »t  Chesapeake  Shoe  Co.  v.  Seldner, 
122  Fed.  593,  68  C.  C.  A.  261,  10  Am. 
Bankr.  Rep.  466.  Under  Code  Va„  1904, 
f  2877,  providing  that  all  property  or 
stock  acquired  or  used  in  the  business 
of  a  trader,  doing  business  In  his  own 
name  and  not  displaying  by  a  sign  the 
name  of  any  partner  or  principal,  shall 
be  liable  for  his  debts,  the  trustee  In 
bankruptcy  of  such  a  trader  takes  title 
to  his  stock,  including  goods  held  on 
consignment  Virginia  Boob  Co.  v.  Sites. 
254  Fed.  46,  165  C.  C.  A.  456,  41  Am. 
Bankr.  Rep.  450.  But  under  the  law  of 
Georgia,  which  does  not  require  the  re- 
cording of  consignment  contracts,  the 
fact  that  a  bankrupt  had  in  his  posses- 
sion goods  held  on  consignment  under 
an  unrecorded  contract  does  not  vest 
the  trustee  with  their  ownership.  In  re 
Thomas  <D.  C.)  231  Fed.  513,  36  Am. 
Bankr.  Rep.  600. 

"s  in  re  Cozntsky  (D.  C.)  216  Fed.  920, 
33  Am.  Bankr.  Rep.  323. 

>»»McElwaln-Barton  Shoe  Co.  v.  Bas- 
sett,  231  Fed.  889.  146  C.  C.  A.  85,  36 
Am.  Bankr.  Rep.  536. 

<«»  In  re  II.  I,.  Herbert  &  Co.  (C.  C.  A.) 
263  Fed.  351,  45  Am.  Bankr.  Rep.  20. 
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does  not  affect  the  rights  of  the  owner  who  had  consigned  goods  to  him 
for  sale"1 

As  to  the  proceeds  of  sales  made  before  the  bankruptcy,  it  is  held 
that  the  consignor  is  entitled  to  the  possession  and  benefit  of  any  notes, 
checks,  or  specific  uncollected  debts  for  goods  so  sold,4**  and  to  the  cash 
proceeds  of  any  sale  which  can  be  traced  and  specifically  distinguished 
from  the  general  mass  of  the  agent's  property.4**  Under  the  older  rule, 
however,  the  principal  was  not  entitled  to  recover  money  arising  from 
such  sales  if  it  had  been  inextricably  mingled  with  the  general  funds  of 
the  bankrupt,  bearing  no  ear-mark  and  not  being  capable  of  identifica- 
tion.4*4 But  the  modern  rule,  applicable  to  all  kinds  of  trust  funds,  is 
now  applied  to  this  case,  so  that,  if  the  proceeds  of  such  sales  of  the  prin- 
cipal's goods  have  swelled  the  funds  coming  to  the  trustee  in  bankrupt- 
cy, and  such  funds  have  at  all  times  equalled  or  exceeded  the  amount  due 
to  the  principal,  equity  will  follow  the  goods  into  their  proceeds  and  de- 
cree his  reimbursement.400 

But  in  many  cases  there  is  strong  ground  for  suspecting  that  this 
kind  of  arrangement  has  been  resorted  to  for  the  precise  purpose  of  pro- 
tecting the  seller  or  consignor  in  case  of  the  bankruptcy  of  the  alleged 
agent  or  factor.  This  will  not  be  countenanced.  And  where  the  trans- 
action is  essentially  a  sale  on  credit,  though  masked  as  a  consignment 
for  sale,  the  seller  will  not  be  entitled  to  reclaim  goods  unsold  or  the 
proceeds  of  any  sales.406  Thus  it  has  been  said  that,  to  make  out  a  case 
of  agency  contract  for  sale,  it' must  appear  that  the  goods  were  at  all 
times  subject  to  the  owner's  control,  both  as  to  the  selling  price  and  the 
manner  in  which  the  goods  should  be  sold,  that  there  was  a  strict  ac- 
counting between  the  bankrupt  and  the  owner  at  the  periods  called  for 
in  the  contract,  giving  the  names  of  purchasers  and  all  other  details  of 
sales,  and,  if  sales  were  made  otherwise  than  for  cash,  that  the  notes  and 
accounts  had  either  been  forwarded  to  the  owner  or  accounted  for  by 
the  bankrupt,  and  held  subject  to  the  owner's  orders,  to  be  forwarded 

•oi  Taylor  v.  Fram,  252  Fed.  465,  184  Ten  Broeke  Mfg.  Co.,  6  Bins.  815,  12  N. 

C.  C.  A.  389,  41  Am.  Bankr.  Rep.  831.  B.  B.  203,  Fed.  Cas.  No.  2.915. 

«<"  In  re  McGehee,  166  Fed.  928,  21  «»*  In  re  Northrup,  152  Fed.  763,  18 

Am.   Bankr.    Rep.   656;    Hutchinson   v.  Am.  Bankr.  Rep.  335;    In  re  Kurtz,  125 

Reed,  1  Hoff.  Ch.  (N.  T.)  316;  In  re  Taft,  Fed,  992,  11  Am.  Bankr.  Rep.  129.    And 

133  Fed.  5M,  66  C.  C.  A.  385,  13  Am.  see.  supra,  g  354. 

Bankr.    Rep.    417;     International    Agrl-  *<>•  In  re  Carpenter,  125  Fed.  831,   11 

cultural  Corp.  v.  Sparks  (D.  C.)  250  Fed.  Am.  Bankr.  Bep.  147;    In  re  Rabenau, 

318,  40  Am.  Bankr.  Rep.  80.  118  Fed.  471,  9  Am.  Bankr.  Bep.  180;   In 

*o*  In  re  Bank  of  Madison,  5  Biss.  515,  re  Landsberger,  177  Fed.  443,  24  Am. 

9N.aR.  184,  Fed.  Cas.  No.  890;  Nut-  Bankr.  Rep.  107;  In  re  Llnlorta,  4  Sawy. 

ter  t.  Wheeler,  %  Low.  346,  Fed.  Cas.  No.  370,  16  N.  B.  R.  435,  Fed.  Cas.  No  8,369: 

10384.  In  re  A.  Gagllone  &  Son,  200  Fed.  81,  28 

*»<  Treeothlck  v.  Austin,  4  Mason,  16,  Am.  Bankr.  Bep.  694. 
Fed.   Cas.   No.   14,164;    In  re   Coan  & 
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on  demand.4"  So  where  the  consignee  is  at  liberty  to  sell  the  goods  at 
any  price  and  on  any  terms  he  pleases,  accounting  at  a  fixed  price  to  the 
consignor,  and  is  to  pay  taxes  and  insurance  and  is  responsible  for  the 
loss  of  the  goods,  and  is  to  pay  for  such  as  remain  unsold  at  a  fixed  time, 
he  is  not  an  agent  or  factor,  but  the  contract  is  one  of  conditional  sale.4** 
So  if  the  contract  contains  no  provision  for  commissions  on  sales,  nor 
for  the  return  of  goods  under  any  circumstances,  and  they  are  billed  as 
sold.4**  The  determining  factor  is  often  the  liability  of  the  consignee  to 
buy  and  pay  for  all  of  the  goods  which  may  remain  unsold  at  a  given 
time.  If  this  liability  is  a  part  of  the  contract,  it  is  held  a  sale.410  But  if 
he  has  the  privilege  of  returning  goods  then  unsold,  it  is  a  contract  of 
factorage.*1'  Finally,  where  a  merchant  is  charged  a  fixed  price  for  the 
goods  sent  to  him,  including  the  cases  and  bottles  in  which  they  are  con- 
tained, but  allowed  a  "rebate"  for  empty  cases  and  bottles  returned,  the 
contract  is  not  one  of  bailment  as  to  the  cases  and  bottles,  but  of  sale 
and  return,  and  such  as  remain  in  his  hands  at  the  time  of  his  bankrupt- 
cy are  assets  of  his  estate.4" 

§  357.  Money  or  Collateral  in  Hands  of  Bankrupt  as  Stock-Broker. 
— Where  a  stockbroker  has  in  his  possession,  at  the  time  of  his  bank- 
ruptcy, certificates  of  stock  placed  in  his  hands  by  a  customer  but  not 
yet  sold,  or  stock  bought  for  a  customer  but  not  yet  delivered  to 
him,  he  holds  the  same  as  an  agent  or  bailee,  and  the  stock 
may  be  reclaimed  by  the  owner  from  his  trustee  in  bankruptcy.41* 
And  if  the  bankrupt  had  a  larger  quantity  of  that  particular  stock  on 
hand  at  the  time  of  his  failure,  it  will  be  presumed  that  part  of  it  was  the 
stock  belonging  to  such  customer.*1*  If  the  broker  had  bought  various 
lots  of  stock  in  the  same  corporation  for  various  customers,  but  had  not 
delivered  any  of  it,  and  it  is  found  that,  at  the  time  of  his  bankruptcy, 
he  had  not  enough  of  that  particular  stock  in  his  possession  to  cover  all 
of  his  customers  who  were  "long"  of  it  at  that  time,  such  customers  are 

*»»  In  re  Agnew,  ITS  Fed.  478,  23  Am.  *"  Ludvigb  v.  American  Woolen  Co., 

Bankr.  Rep.  360;    Taylor  v.  Fram  (D.  188  Fed.  30,  110  C.  C.  A.  ISO;  In  re  Lar- 

C.)   243   Fed.   733,  40  Am.   Bankr.   Hep.  kin  &  Metcalf,  202  Fed.  572. 

377.  *»In  re  Allen,  183  Fed.  172,  26  Am. 

*o»  In  re  Rabenau,  118  Fed.  471,  9  Am.  Rtinkr.  Rep.  722. 

Bankr.  Rep.  180;   In  re  Wells.  140  Fed.  "« In  re  James  Carothers  A  Co.,  182 

752, 15  Am.  Bankr.  Rep.  419;  Miller  Rub-  Fed.  50L                                  , 

her  Co.  v.  Citizens'  Trust  &  Sav.  Bank,  *"In  re  Graff,  117  Fed.  343,  8  Am. 

233  Fed.  488,  147  a  0.  A.  374,  37  Am.  Bankr.  Rep.  744;    Gorman  v.  LitUefleld. 

Bankr.  Rep.  542.  229  U.  S.  19,  33  Sup.  Ct  690,  57  L.  Ed. 

«*8  In  re  Martin -Vernon  Music  Co.,  132  1047,  30  Am.  Bankr.  Eep.  266.    And  see 

Fed.  983.  13  Am.  Bankr.  Rep.  276.  Richardson  v.  Shaw,  209  U.  3.  365,  28 

*io  Parlett  v.  Blake.  188  Fed.  200,  110  Snp.  Ct.  512,  52  L.  Ed.  835,  14  Ann.  Cas. 

C.  C.  A.  72,  26  Am.  Bankr.  Rep.  25.    See  981.  19  Am.  Bankr.  Rep!  717;   Sexton  t. 

Bransford  v.  Regal  Shoe  Co.,  237  Fed.  67,  Kessler  4  Co.,  225  U.  S.  90,  32  Sup.  CL 

150  C.  C.  A.  269,  38  Am.  Bankr.  Rep.  450.  657,  5G  L.  Ed,  995,  28  Am.  Bankr.  Rep.  85. 
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entitled  to  have  his  holdings  of  that  stock  divided  among  them  pro 
rata.415  If  the  broker  bad  bought  stock  for  a  customer,  but  instead  of 
delivering  it  he  converted  it  to  his  own  use  and  sold  it,  still,  if  he  has  in 
his  possession  at  the  time  of  his  bankruptcy  an  equal  or  greater  amount 
of  the  same  stock,  not  specifically  identified  as  belonging  to  any  one  else, 
the  customer  may  claim  and  receive  the  number  of  shares  originally 
bought  for  him,  to  the  exclusion  of  general  creditors.  "It  is  unnecessary 
for  a  customer,  where  shares  of  stock  of  the  same  kind  are  in  the  hands 
of  a  broker,  being  held  to  satisfy  his  claims,  to  be  able  to  put  his  finger 
upon  the  identical  certificates  of  stock  purchased  for  him.  It  is  enough 
that  the  broker.has  shares  of  the  same  kind  which  are  legally  subject  to 
the  demand  of  the  customer.  And  in  this  respect  the  trustee  in  bank- 
ruptcy is  in  the  same  position  as  the  broker."  4,B  The  same  principle  ap- 
plies where  there  are  several  customers  claiming  stock  of  the  same  kind. 
But  if  the  broker  had  converted  a  part  of  the  stock  held  for  various  cus- 
tomers, leaving  unconverted  a  certain  amount  of  similar  stock,  there  is 
no  presumption  that  he  selected  the  stock  of  margin  customers  for  con- 
version, leaving  untouched  the  stock  of  cash  customers.41' 

A  deposit  of  securities  with  a  broker  by  a  customer  as  margin,  and 
as  security  against  losses  in  stock  transactions,  under  an  agreement 
which  does  not  contemplate  a  sale  or  disposition  of  such  securities  by  the 
broker  except  in  the  event  of  losses,  constitutes  a  pledge  and  does  not 
create  the  relation  of  debtor  and  creditor,  and  where  the  securities  have 
not  been  sold  by  the  broker  to  meet  marginal  requirements  prior  to  his 
bankuptcy,  they  may  be  recovered  by  the  pledgor  from  the  bankrupt's 
trustee.*18  And  the  court  should  not  require  him  to  make  good  losses 
for  which  he  would  have  been  liable,  if  the  stocks  pretended  to  have  been 
bought  for  him  had  really  been  bought  and  carried,  as  a  condition  to  his 

«*  Duel  v.  Holllns,  241  U.  S.  623,  36  Brown,  184  Fed.  454,  106  C.  C.  A.  536. 

Sup.  Ct.  615.  60  L.  Ed.  1143,   87  Am.  And  see  Duel  v.  Hollina.  241  TJ.  S.  623, 

Bankr.  Rep.  1;  Gorman  v.  Littiefleld.  229  36  Sup.  Ct.  615,  60  L.  Ed.  1143,  37  Am. 

U.  S.  19,  33  Sup.  Ct.  690,  57  L.  Ed.  1047,  Bankr.  Rep.  1;  In  re  B.  Solomon  &  Co. 

30  Am.  Bankr.  Bep.  266;  In  re  Pierson,  <C.  C.  A.)  268  Fed.  108,  45  Am.  Bankr. 

288  Fed.  142,  161  C.  C.  A.  218,  38  Am.  Rep.  733. 

Bankr.  Rep.  214:   Id  re  H.  B.  Hollina  &  ««  In  re  J.  C.  Wilson  &  Co.  (D.  C.) 

Co.  (D.  C.)  212  Fed.  317.    See  In  re  J.  C.  252  Fed.  631,  42  Am.  Bankr.  Rep.  350. 
Wilson  &  Co.  (D.  C.)  252  Fed.  631,  42  Am.  *is  In  re  Jacob  Berry  &  Co..  140  Fed. 

Bankr.   Rep.   350,   holding  that,   though  176,  79  C.  C.  A.  124,  17  Am.  Bankr.  Hep. 

shares  of  certain  stock  held  by  a  bank-  467,  affirmed,  Thomas  v.  Taggart,  200  t". 

nipt  broker  are  Insufficient  to  satisfy  S.  385.  28  Sup.  Ct.  510,  62  L.  Ed.  84.1, 

long  customers  for  whom  he  held  such  19  Am.    Bankr.  Rep.  710;    United  Nat. 

stock,  a  customer  who  can  identify  his  Bank  v.  Tappan.  33  R.  I.  1,  79  Atl.  94<i: 

stock  by  certificate  number  Is  entitled  to  In  re  T.  A,  Mclntyre  &  Co.  (C.  C.  A.)  181 

reclaim  that  stock  or  its  proceeds.  Fed.  955,  24  Am.  Bankr.  Rep.  626;  Bos- 

<«  Gorman   v.   Littiefleld.   229   IT.    8.  ton  Safe  Deposit  &  Trust  Co.  v.  Adams. 

19.  S3  Sup.  Ot.  600.  57   L.  Ed.  1047,  30  224   Mr**    442,  113  N.  E.  277,  L.  R.  A. 

Am.   Bankr.   Rep.  266,  reversing  In  re  1916F,  488. 
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recovery  of  the  securities  deposited  as  collateral.41*  But  a  claimant  who 
remitted  money  to  brokers  to  purchase  stocks,  which  were  bought  and 
paid  for  by  the  brokers  but  afterwards  converted  to  their  own  use,  can- 
not rescind  the  whole  transaction  and  recover  the  money  so  remitted, 
from  the  trustee  in  bankruptcy  of  the  brokers,  as  a  trust  fund,  although 
he  may  follow  the  proceeds  of  the  stocks,  if  sold  by  the  brokers,  and  if 
such  proceeds  can  be  traced  into  the  hands  of  the  trustee.**0  So  like- 
wise, where  the  customer  does  not  remit  to  the  broker  the  entire  price  of 
the  stock  to  be  bought  for  him,  but  a  margin,  and  the  brqker  buys  and 
carries  the  stock,  the  latter  holds  it  as  a  pledgee,  and  on  his  bankruptcy 
the  customer  is  entitled  to  the  stock  on  payment  of  the  amount  due 
thereon,  or  to  the  surplus  realized  from  its  sale  by  the  trustee,  to  the  ex- 
clusion of  the  general  creditors.*81  Another  problem  arises  where  a 
broker,  having  in  his  possession  stock  bought  for  a  customer  and  paid 
for,  or  stock  placed  in  his  hands  as  security  for  a  customer's  account,  but 
without  authority  to  use  or  hypothecate  the  same,  pledges  it  as  collateral 
security  for  his  own  debt  to  a  third  person.  Here  the  pledgee  probably 
has  a  lien  on  the  stock  for  repayment  of  his  advances,  but  if  his  debt  is 
satisfied  from  other  sources  and  the  stock  surrendered  to  the  broker's 
trustee  in  bankruptcy,  the  customer  may  then  reclaim  it,  or  if  the  stock 
remains  in  the  hands  of  the  pledgee,  the  customer  may  be  subrogated  to 
the  rights  of  the  bankrupt  and  so  recover  it.*"  But  in  order  to  do  this, 
the  claimant  must  be  able  to  identify  the  stock  as  his  own.  It  is  not 
sufficient  for  him  merely  to  show  that  the  trustee  in  bankruptcy  has  in 
his  hands  an  equal  or  greater  number  of  shares  of  the  same  kind  of 
stock,  recovered  by  him  from  third  persons  to  whpm  they  had  been 
pledged  by  the  bankrupt.  In  addition,  he  must  be  able  to  trace  his  own 
stock,  or  to  show,  at  least  with  a  reasonable  degree  of  certainty,  that 
some  portion  of  the  stock  in  the  trustee's  hands  is  the  identical  stock 
which  belonged  to  him  and  which  the  bankrupt  wrongfully  hypothecat- 

«» In  re  Ennls,  187  Fed.  726,  109  C.  **»  In  re  T.  A.  Melntyre  &  Co.,  188 

C.  A.  474.  Fed.  46,  110  C.  C.  A.  610,  26  Am.  Bankr. 

««In  re  Brown,  175  Fed.  769.  99  C.  Rep.  771;  In  re  Ennla,  187  Fed.  720, 109 

C.  A.  345,  23  Am.  Bankr.  Rep.  423;  In  CCA.  468;  In  re  A.  O.  Brown  &  Co., 

re  A.  O.  Brown  &  Co.,  185  Fed.  972.  183  Fed.  861,  25  Am.  Bankr.  Rep.  800; 

The  trustee  In  bankruptcy  of  a  broker  ac-  In  re  Meadows,  Williams  &  Co.,  173  Fed. 

quires  no  right  to  money  delivered    to  694,  23  Am.  Bankr.  Rep.  124;  In  re  Amy 

the  broker  to  be  applied  on  payment  for  (C.  C  A.)  263  Fed.  8,  45  Am.  Bankr.  Rep. 

stock  which  the  broker  never  secured,  15.    Owners  of  securities  in  the  hand* 

but  merely  ordered  from  another  broker  of  bankrupts,  who  were  brokers,  which 

and  the  next  day  sold.    In  re  Wettengel,  had  been  wrongfully  pledged   as  eollat- 

238  Fed.  798,  151  C.  C.  A.  648,  38  Am.  eral  for  a  bank  loan,  and  were  sold  by 

Bankr.  Rep.  444.  the  bank,  were  held  subrogated  to  the 

«*»  Kean  v.  Dickinson,  152  Fed.  1022,  bank's  right  of  set-oS  with  respect  to  a 

32  C  C.  A.  667;    In  re  Boiling,  147  Fed.  general    balance  to  the  credit  of  the 

786,  17  Am.  Bankr.  Rep.  399.  bankrupts  In  their  deposit  account    In 
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ed,  or  represents  its  proceeds.4™  Where  a  bankrupt  has  pledged  his  own 
securities  and  the  securities  of  various  of  his  customers,  his  own 
securities  are  to  be  applied  first  to  the  payment  of-  the  sum  for 
which  they  were  pledged,  then  those  of  his  customers  rightfully  pledg- 
ed, and  lastly  those  of  his  customers  wrongfully  pledged.41*  And  where 
a  broker  converts  a  portion  of  the  long  stock  of  a  customer  trading  on 
margin,  and  the  latter,  with  notice  of  the  conversion,  allows  the  broker 
to  remain  in  possession  of  his  unconverted  stock,  which  is  hypothe- 
cated and  upon  the  broker's  bankruptcy  sold  by  the  pledgee,  the  custom- 
er's claim,  no  matter  how  much  the  value  of  the  unconverted  shares 
exceeded  his  debit  balance,  is  inferior  to  those  of  customers  whose  stock 
was  hypothecated  without  authority  and  who  can  trace  such  stock  or 
its  proceeds.4**  Where  stockbrokers  made  an  unauthorized  pledge  of 
stock  belonging  to  their  customers,  part  of  which  the  pledgee,  upon  the 
bankruptcy  of  the  brokers,  sold  to  satisfy  the  brokers'  indebtedness,  a 
customer  whose  stock  was  not  sold  by  the  pledgee  is  no  better  situated 
than  customers  whose  stock  was  sold  and  can  be  successfully  traced, 
the  former  being  merely  entitled  to  prorate  with  the  latter.4*1 

Where  the  broker  has  sold  his  customer's  securities,  or  they  have 
been  sold  by  a  third  person  to  whom  he  pledged  them,  the  customer  may 
still  claim  full  reimbursement  out  of  the  proceeds  if  he  can  trace  his 
money  into  a  particular  fund,  and  this  can  be  done — on  the  doctrine  of 
the  commingling  of  funds — if  he  can  show  that  the  bankrupt  broker's 
balance  in  bank,  or  the  amount  due  to  him  from  the  party  to  whom  the 
customer's  stock  was  s61d  or  pledged,  has  been,  at  all  times  since  the  con- 
version, equal  to  or  greater  than  the  amount  realized  on  the  sale  of  the 
customer's  securities.4*'1  In  another  case,  a  customer  directed  the  bro- 
ker to  sell  certain  stock  on  his  account,  and,  on  being  advised  that  the 
sale  had  been  made,  delivered  to  the  broker  his  certificate  for  the  stock 
and  received  in  exchange  a  check  which  proved  to  be  worthless,  and  the 
broker's  bankruptcy  followed.  It  was  shown  that  the  broker  had  made 
a  sale  of  so  many  shares  of  the  stock  as  directed  by  his  customer,  but 

re  Leavitt  4  Grant,  215  Fed.  001,  132  «*«  In  re  J.  C.  Wilson  4  Co.  (D.  C.) 

G.  G.  A.  139,  33  Am.  Bankr.  Rep.  63.  252  Fed.  631,  42  Am.  Bankr.  Rep.  350. 

«« In  re  Ennis,  187  Fed.  728,  109  C.  See  In  re  Toole  <°-  c-  *•>  274  Fed.  337, 

C.  A.  476;   In  re  T.  A.  Mclntyre  &  Co.  46  Am-  Bankr-  BeP-  «• 

(C.  C.  A.)  181  Fed.  960,  25  Am.  Bankr.  T  *" In  re  Swl"  (D.  C.)  108  Fed.  212: 

Hep  93  ln  re  Graff  <D-  °0  H7  Fed.  343,  8  Am. 

124,  146  C.  C.  A.  316,  36  Am.  Bankr.  185  p^    766    107  Q    c    A   ^    fa  £ 

Hep.  698.  James  Carothers  4  Co.  (D.  0.)  182  Fed. 

*«In  re  J.  C.  Wilson  4  Co.  (D.  C.)  501;    In  re  J.  C.  Wilson  &  Co.  (D.  C.) 

252  Fed.  631,  42  Am.  Bankr.  Rep.  350.  252  Fed.  631,  42  Am.  Bankr.  Rep.  350. 


v  Google 


§  357 


LAW  OF  BANKRUPTCY 


776 


had  delivered  stock  of  his  own  and  received  payment.  It  was  held  that 
the  customer  had  the  right  to  recover  the  proceeds  of  his  stock  from  the 
bankrupt's  trustee,  if  they  had  not  been  dissipated,  and  if  they  had  been, 
to  rescind  the  delivery  and  reclaim  his  stock.**8 

The  fact  that  one  who  loaned  securities  to  a  broker  who  became 
bankrupt  proved  his  claim  for  the  value  of  such  securities  in  the  bank- 
ruptcy proceedings  does  not  prevent  him  from  reclaiming  the  actual  se- 
curities themselves,  provided  he  reserved  the  right  to  do  so.*** 

§  358.  Property  Held  Under  Contract  of  Conditional  Sale. — Ex- 
cept in  so  far  as  the  matter  may  be  regulated  by  a  local  statute,  the 
rule  is  that  property  in  the  possession  of  a  bankrupt  under  a  contract 
of  conditional  sale,  the  condition  not  having  been  performed  (as,  where 
he  bought  under  a  written  contract  stipulating  that  the  title  should 
remain  in  the  vendor  until  the  goods  were  fully  paid  for),  does  not  vest 
in  the  trustee  in  bankruptcy,  and  he  is  not  entitled  to  hold  it  as  against 
the  unpaid  vendor.480  If  no  payment  has  been  made  on  the  price  of 
the  property,  the  vendor  may  reclaim  it.     If  it  has  been  paid  for  in 


«•  In  re  A.  O.  Brown  &  Co.  (D.  C.) 
189  Fed.  432. 

*"•  Robinson  y.  Hoe,  233  Fed.  936,  147 
O.  0.  A.  610,  38  Am.  Bankr.  Rep.  26. 

4so  Smith  Wallace  Shoe  Co.  v.  Ternes, 
235  Fed.  282,  148  C.  C.  A.  642,  37  Am. 
Bankr.  Rep.  845;  In  re  K.  Marks  &  Co., 
222  Fed.  52,  137  C.  C.  A.  590;  In  re 
Seward  Dredging  Co.,  242  Fed.  225,  155 
C.  C.  A.  65,  39  Am.  Bankr.  Rep.  372; 
Shook  v.  Levi,  240  Fed.  121,  153  C.  C.  A. 
157,  39  Am.  Bankr.  Hep.  549;  In  re 
Traunstelu  (D.  C.)  225  Fed.  317,  34  Am. 
Bankr.  Rep.  482;  In  re  American  Steel 
Supply  Syndicate  <D.  C.)  256  Fed.  876, 
43  Am.  Bankr.  Rep.  271;  In  re  Wegman 
Piano  Co.  (D.  C.)  221  Fed.  128,  34  Am. 
Bankr.  Rep.  490 ;  In  re  Place  (D.  C.)  224 
Fed.  778,  35  Am.  Bankr.  Bep.  426;  In 
re  I.  S.  Remseu  Mfg.  Co.  (D.  C.)  227 
Fed.  207,  35  Am.  Bankr.  Rep.  195;  In 
re  Hamll  (D.  C.)  236  Fed.  292,  38  Am. 
Bankr.  Rep.  205;  In  re  White's  Express 
Co.,  215  Fed.  894,  132  C.  C.  A.  234,  33 
Am.  Bankr.  Rep.  74;  In  re  Robinson 
Mach.  Co.  (D.  C.)  268  Fed.  165,  46  Am. 
Bankr.  Rep.  293;  Davis  v.  Crompton, 
158  Fed.  735,  85  O.  C.  A.  633,  20  Am. 
Bankr.  Rep.  53 ;  In  re  Regealed  Ice  Co., 
191  Fed.  031;  In  re  Gnrtman,  186  Fed. 
349;  in  re  Forse,  182  Fed.  212,  25  Am. 
Bankr.  Rep.  134;  In  re  C.  K.  Hutch  ins 
Co.,  179  Fed.  864,  24  Am.  Bankr.  Rep. 
(>47;    In   re   Pittsburgh   Industrial   Iron 


Works,  179  Fed.  151,  25  Am.  Bankr. 
Rep.  221 ;  In  re  Atlanta  News  Pub.  Co., 
160  Fed.  519,  20  Am.  Bankr.  Bep.  103; 
Sprague  Canning  Mach.  Co.  v.  Fuller, 
158  Fed.  588,  86  C.  C.  A.  46,  20  Am. 
Bankr.  Bep.  157 ;  Dnnlop  v.  Mercer,  156 
Fed.  545,  19  Am.  Bankr.  Rep.  361 ;  Rog- 
ers v.  Wbitehouse,  71  Me.  222;  Andre 
v.  Murray  (lad.)  101  N.  E.  81;  Park  v. 
South  Bend  Chilled  Plow  Co.  (Tex.  Civ. 
App.)  199  S.  W.  843;  Creamery  Package 
Mfg.  Co.  v.  Horton,  178  App.  Div.  467. 
165  N.  I.  Supp.  257*  Toledo  Computing 
Scale  Co.  v.  Johnson,  194  III.  App.  159; 
Jennings  v.  Schwartz,  86  Wash.  202, 149 
Pac.  947.  Modification  of  the  terms  of 
payment  for  a  machine  sold  under  a 
conditional  sale  contract,  may  not  be  a 
waiver  of  the  reservation  of  title,  so  as 
to  prevent  the  seller,  on  the  buyer's 
bankruptcy,  from  enforcing  the  condi- 
tion. Colonial  Trust  Co.  v.  Thorpe,  194 
Fed.  390,  114  C.  C.  A.  308,  27  Am. 
Bankr.  Bep.  451.  A  seller  of  property 
to  a  bankrupt  by  a  contract  of  condi- 
tional sale,  which  provided  that  it 
should  be  Insured  for  bis  benefit,  will  be 
entitled  to  the  proceeds  of  the  Insurance 
where  the  property  was  burned  within 
four  months  prior  to  the  bankruptcy, 
although  the  bankrupt  Insured  in  bis 
own  name.  In  re  Zitron,  203  Fed.  79,  30 
Am.  Bankr.  Rep.  172. 
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part,  he  has  a  good  and  valid  lien  upon  it  for  the  unpaid  balance  of  the 
purchase  money,  which  the  trustee  in  bankruptcy  must  recognize.4" 
And  if  it  is  likely  to  result  in  benefit  to  the  estate,  the  trustee  may  pay 
such  balance,  and  thereby  become  invested  with  full  title  to  the  prop- 
erty."* Or  the  trustee  may  be  ordered  to  sell  the  property  at  public 
auction,  and  out  of  the  proceeds  pay  to  the  vendor  the  balance  due  him 
on  the  contract.43*  If  the  property  in  question  is  valuable  in  the  use 
(such  as  machinery)  and  was  to  have  been  paid  for  in  monthly  instal- 
ments called  "rent,"  the  vendor  cannot  recover  such  contract  rentals 
for  the  time  the  property  remained  in  the  possession  of  the  trustee 
pending  the  determination  of  his  rights,  but  if  the  trustee  used  the 
property  without  his  consent,  he  may  recover  the  reasonable  value  of 
such  use.4** 

The  preliminary  question  whether  the  contract  between  the  ven- 
dor and  the  bankrupt  was  one  of  conditional  sale,  absolute  sale,  sale 
and  return,  or  lease  or  bailment,  is  a  question  of  local  law,  and  is  to  be 
determined  in  accordance  with  the  decisions  of  the  highest  court  of 
the  state,48"  as  is  also  the  question  of  the  validity  of  the  contract,  as- 
suming it  to  be  one  of  conditional  sale.***    And  where  a  contract  of 


*si  In  re  Bentz  (D.  C.)  267  Fed.  60ft 
46  Am.  Banter.  Hep.  164;  In  re  New  Or- 
leans Milling  Co.  (D.  C.)  263  Fed.  254, 
45  Am.  Bankr.  Rep.  364:  Southern 
Hardware  &  Supply  Co.  v.  Clark,  201 
Fed.  1.  118  C.  C.  A.  339. 

*a»In  re  Lyon.  7  N.  B.  R.  182,  Fed. 
Cas.  No.  8,644:  In  re  Wegman  Plaoo  Co. 
(D.  C.)  221  Fed.  128,  34  Am.  Bankr.  Rep. 
490.  See  Waterbury  Trust  Co.  v.  Weis- 
man,  94  Conn.  210,  10S  Atl.  530. 

*»'  In  re  Azule  Natural  Seltzer  Water 
Co.,  2  Nat.  Bankr.  News.  639;  Allen  v. 
Whittemore,  8  Ben.  485, 14  N.  B.  R.  189, 
Fed.  Cas.  No.  241. 

«'  In  re  Daterson  Pub.  Co.,  188  Fed. 
64, 110  C.  C.  A.  134,  26  Am.  Bankr.  Rep. 
582.  See  Haskell  v.  Merrill,  179  Mass. 
120,  60  N.  B.  485. 

*an  Mishawaka  Woolen  Mfg.  Co.  v. 
Weatveer,  191  Fed.  466,  112  C.  0.  A.  109, 
27  Am.  Bankr.  Rep.  345,  citing  Thomp- 
son v.  Fairbanks,  196  U.  S.  516,  25  Sup. 
Ct.  306,  49  L.  Ed.  577,  18  Am.  Bankr. 
Rep.  437;  York  Mfg.  Co.  v.  Cassell,  201 
U.  S.  344,  26  Sup.  Ct.  481,  50  L.  Ed. 
782,  15  Am.  Bankr.  Itep.  633 ;  Bryant  v. 
Swofford,  214  U.  S.  279,  29  Sup.  Ct.  614, 
63  L.  Ed.  997,  22  Am.  Bankr.  Rep.  Ill; 
Dodge  v.  Norlln,  133  Fed.  363,  66  C.  C. 

A.  425,  13  Am.  Bankr.  Rep.  1T6:    In  re 

B.  M.  Newton  ft  Co.,  153  Fed.  841,  83 


C.  C.  A.  23,  18  Am.  Bankr.  Rep.  567: 
Bradley,  Alderson  &  Co.  v.  McAfee,  149 
Fed.  254,  17  Am.  Bankr.  Rep.  495;  In 
re  Butterwiek,  131  Fed.  371.  12  Am. 
Bankr.  Rep.  686 ;  Flanders  Motor  Co.  v. 
Reed,  220  Fed.  642,  136  C.  C.  A.  250.  33 
Am.  Bankr.  Rep.  842. 

***  First  Nat.  Bank  v.  Guarantee  Ti- 
tle &  Trust  Co.,  178  Fed.  187,  101  C.  C. 
A.  507,  24  Am.  Banter.  Rep.  330;  Davis 
v.  Crompton,  158  Fed.  736,  85  C.  C.  A. 
633,  20  Am.  Bankr.  Rep.  58;  In  re  Great 
Western  Mfg.  Co.,  152  Fed.  123,  81  C.  C. 
A.  341,  18  Am.  Banter.  Rep.  259;  In  re 
Lute,  167  Fed.  492,  28  Am.  Bankr.  Rep. 
649;  In  re  Osborn,  196  Fed.  267;  In  re 
Nelson,  191  Fed.  233,  27  Am.  Bankr. 
Rep.  272 ;  In  re  Dunn  Hardware  &  Fur- 
niture Co.,  132  Fed.  719,  13  Am.  Bankr. 
Rep.  147.  Where  a  conditional  sale  con- 
tract provided  for  the  delivery  of  goods 
in  the  Indian  Territory,  there  being  no 
local  law  therein  Inhibiting  such  con- 
tracts, the  question  whether  the  fact 
that  they  were  furnished  to  the  buyer 
for  resale  in  the  usual  course  of  business 
invalidated  the  contract  must  be  tested 
In  bankruptcy  proceedings  against  the 
buyer  in  accordance  with  the  general 
law.  In  re  Gray,  170  Fed.  638,  21  Am. 
Bankr.  Rep.  375. 
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conditional  sale  of  personal  property  is  made  in  one  state,  but  provides 
for  the  delivery  of  the  chattels  in  another  state  and  their  use  there  by 
the  purchaser,  it  is  to  be  governed,  in  a  contest  between  the  vendor  and 
the  trustee  in  bankruptcy  of  the  vendee,  by  the  law  of  the  latter  state, 
not  the  former.*87  Next,  it  is  to  be  observed  that  the  rights  of  the  par- 
ties become  fixed,  so  far  as  regards  creditors  of  the  vendee  and  his 
trustee  in  bankruptcy,  at  the  time  of  the  original  transaction,  and  can- 
not be  afterwards  changed  by  their  agreement  so  as  to  put  the  vendor 
in  a  more  favorable  position.  If  the  contract  was  originally  one  of 
conditional  sale,  but  the  local  law  would  make  the  reservation  of  title 
m  the  vendor  ineffective  as  against  creditors,  it  cannot  be  turned  into 
a  contract  of  bailment,  or  of  lease,  or  of  factorage,  after  the  buyer  has 
become  insolvent,  or  especially  after  he  has  been  adjudged  bankrupt.418 
On  the  other  hand,  if  the  seller  under  a  contract  of  conditional  sale 
sues  for  the  price,  obtains  judgment,  and  levies  an  execution,  within 
four  months  prior  to  the  purchaser's  bankruptcy,  he  will  be  held  to 
have  waived  his  reserved  title,  and  he  will  have  no  greater  rights  in 
the  property  than  any  other  execution  creditor.*88  It  should  also  be 
observed  in  this  connection  that  one  claiming  property  which  has 
passed  into  the  possession  of  a  trustee  in  bankruptcy,  on  the  ground 
that  the  sale  to  the  bankrupt  was  conditional,  has  the  burden  of  proof.*40 
If  the  trustee  has  taken  possession  of  the  property,  it  is  in  the  custody 
of  the  law,  and  the  bankruptcy  court  has  jurisdiction  to  determine  all 
questions  respecting  title,  possession,  or  control.  The  conditional  ven- 
dor, in  such  a  case,  is  an  "adverse  claimant,"  and  is  entitled  to  a  plenary 
hearing  in  the  bankruptcy  court,  but  only  the  kind  of  plenary  hearing 
that  will  end  the  situation.4*1 

But  in  many  states  the  laws  now  provide  that  a  contract  of  condi- 
tional sale,  though  good  between  the  immediate  parties,  shall  not  be 
valid  as  against  creditors  of  the  purchaser  unless  reduced  to  writing 
and  cast  in  the  form  of  a  chattel  mortgage,  or  unless  filed  or  recorded 
in  the  proper  office,  so  as  to  impart  notice.  Of  course  if  the  vendor  fully 
complies  with  a  statutory  provision  of  this  kind,  it  will  be  effective  to 
preserve  his  rights  as  against  the  purchaser's  trustee  in  bankruptcy.*48 

"Tln  re  Legg,  96  Fed.  326;    In  re  Co.,  230  Fed.  811,  145  C.  C.  A.  121,  36 

Gehris-Herbine    Co.,   188   Fed.   502,     26  Am.  Eankr.  Rep.  493. 

Am,  Bankr.  Rep.  470.  **•  In  re  Farmers'  Dairy  Ass'n   (D. 

4*s  in  re  Poore,  140  Fed.  786,  15  Am.  C.)  234  Fed.  118,  37  Am.    Bankr.  Rep. 

Bankr.  Rep.  407;    In  re  Martin- Vernon  672. 

Music  CO.,  132  Fed.  983,  13  Am.  Banter.  *«  Story    &     Clark    Piano     Co.     v. 

Rep.  276;    In  re  Rlnker,  174  Fed.  490,  Holmes,  251  Fed.  585,  163  C.  C.  A.  559. 

23  Am.  Bankr.  Rep.  62 ;    In  re  Tweed,  41  Am.  Bankr.  Rep.  068. 

131  Fed.  355,  12  Am.  Bankr.  Rep.  648.  ««*  In    re    Farmers'   Co-operative   Co. 

«« In    re  Fltznugh  Hall  Amusement  of  Barlow,  N.  D.  (D.  C.)  202  Fed.  1005. 
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But  if  not,  there  has  been  (until  recently)  much  doubt  and  uncertainty 
as  to  his  right  to  reclaim  the  property  from  the  trustee  in  bankruptcy. 
In  one  line  of  cases  it  has  been  argued  that  such  a  contract,  not  pro- 
tected by  compliance  with  the  statute,  is  fraudulent  and  void  as  against 
Uie  creditors  of  the  bankrupt,  and  therefore  should  be  equally  void  as 
against  their  representative,  the  trustee  in  bankruptcy;  that  as  it  is 
good  between  the  parties,  the  bankrupt  has  an  interest  or  right  under 
it  which  could  have  been  transferred  or  levied  on ;  and  that  it  should 
be  held  within  the  terms  of  the  bankruptcy  act,  providing  that  "claims 
which  for  want  of  record  would  not  have  been  valid  liens  as  against 
the  claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens 
against  his  estate."  For  some  or  all  of  these  reasons  the  cases  re- 
ferred to  held  that  the  reservation  of  title  in  the  vendor  was  void 
as  against  the  trustee  in  bankruptcy,  the  state  statute  not  having  been 
complied  with,  and  gave  him  no  right  to  reclaim  the  property.*4*  But 
these  views  have  not  prevailed.  Other  courts,  following  the  lead  of 
the  Supreme  Court  of  the  United  States,  have  held  that  if  the  contract 
was  free  from  actual  fraud  and  good  as  between  the  parties,  it  would 
be  equally  good  and  binding  upon  the  purchaser's  trustee  in  bank- 
ruptcy, although  not  acknowledged  or  recorded  as  required  by  the 
state  law,  and  whatever  might  have  been  the  rights  of  creditors  outside 
of  the  bankruptcy  proceedings,  for  the  reason  that  a  trustee  in  bank- 
ruptcy has  no  higher  or  stronger  rights  in  property  in  the  bankrupt's 
possession  than  the  bankrupt  himself.**4    And  further,  where  the  state 


30  Am.  Bankr.  Rep.  187;  Woods  v. 
Brunswiek-Balke-Collender  Co.,  190  Fed. 
830,  111  C.  C.  A.  668,  27  Am.  Bankr. 
Rep.  172.  In  re  Canuet  Lumber  Go.  (D. 
0.)  178  Fed.  340. 

««»  Liquid  Carbonic  Co.  v.  Quick,  182 
Fed.  603,  106  C.  C.  A.  141,  25  Am.  Bankr. 
Rep.  894 ;  In  re  Faulkner,  181  Fed.  881, 
25  Am.  Bankr.  Rep.  416;  In  re  G.  & 
K.  Trunk  Co.,  176  Fed.  1007,  23  Am. 
Bankr.  Rep.  914 ;  In  re  Penny  &  Ander- 
son, 176  Fed.  141,  23  Am.  Bankr.  Rep. 
115;  In  re  Rlnker,  174  Fed.  490,  23  Am. 
Bankr.  Rep.  62;  Cbilberg  v.  Smith,  174 
Fed.  805,  88  C.  C.  A.  513;  McElvain  r. 
Hardest?,  169  Fed.  31,  94  C.  C.  A.  399,  22 
Am.  Bankr.  Rep.  320 ;  In  re  Bnrke,  166 
Fed.  994,  22  Am.  Bankr.  Rep.  69;  In  re 
Fish  Bros.  Wagon  Co.  (C.  C.  A.)  164  Fed. 
553,  21  Am.  Bankr.  Rep.  149;  In  re  Burt, 
155  Fed.  267, 19  Am.  Bankr.  Rep.  123;  In 
re  Perkins,  155  Fed.  237,  19  Am.  Bankr. 
Rep.  134;  In  re  George  O.  Hassam  & 
Son,  153  Fed.  932,  18  Am.  Bankr.  Rep. 


745;  In  re  Franklin  Lumber  Co.,  147 
Fed.  852,  17  Am.  Bankr.  Rep.  443;  In  re 
Tice,  139  Fed.  52,  f5  Am.  Bankr.  Hep. 
97;  In  re  Poore,  139  Fed.  862,  15  Am. 
Bankr.  Rep.  174;  In  re  Ducker,  134 
Fed.  43,  67  C.  C.  A.  117,  13  Am.  Bankr. 
Rep.  760;  In  re  Smith  &  Shuck,  132 
Fed.  301,  13  Am.  Bankr.  Rep.  103;  In 
re  Tweed,  131  Fed.  355,  12  Am.  Bankr. 
Rep.  648;  In  re  Carpenter,  125  Fed.  881, 
11  Am.  Bankr.  Rep.  147;  In  re  Pekln 
Plow  Co.,  112  Fed.  308,  50  C.  C.  A.  257, 
7  Am.  Bankr.  Rep.  369;  In  re  Rowland. 
109  Fed.  869,  6  Am.  Bankr.  Rep.  495. 
In  re  Legg,  06  Fed.  326,  2  Am.  Bankr. 
Rep.  805;  Press  Post  Printing  Co.  v. 
Landon  Printing  &  Pub.  Co.,  2  Nat. 
Bankr.  News,  774;  Logan  v.  Nebraski 
Moline  P]ow  Co.,  3  Neb.  (Unof.)  516,  92 
N.  W.  129;  McFarlan  Carriage  Co.  v. 
Wells,  99  Mo.  App.  641,  74  S.  W.  878. 

**t  Bryant    v.    Swofford     Bros.    Dry  * 
Goods  Co.,  214  U.  S.  279,  29  Sup.  Ct.  614, 
53  L.  Ed.  987,  22  Am.  Bankr.  Rep.  1^1 ; 
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law  provides  for  the  filing  of  contracts  of  conditional  sale,  but  makes 
an  unfiled  contract  of  that  kind  void  only  asto  those  creditors  who 
have  fastened  upon  the  property  by  some  specific  lien,  an  adjudication 
in  bankruptcy  is  not  the  ■  equivalent  of  a  judgment  or  attachment,  so 
as  to  operate  as  a  lien  in  favor  of  the  trustee  as  against  the  conditional 
vendor  of  property  sold  to  the  bankrupt,  because  of  failure  to  comply 
with  the  state  law.*"  But  this  does  not  apply  where  actual  fraud  en- 
tered into  the  arrangement  between  the  parties  or  where  the  transaction 
was  merely  colorable.*** 

Thus  the  law  stood  until  1910,  when  Congress  passed  an  amend- 
ment to  the  bankruptcy  act  covering  the  case  in  point  and  probably 
enacted  as  a  direct  consequence  of  the  conflicting  decisions  above 
mentioned.  It  provides  that  trustees  in  bankruptcy,  "as  to  all  property 
in  the  custody  or  coming  into  I  he  custody  of  the  bankruptcy  court,  shall 
be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a  creditor 
holding  a  lien  by  legal  or  equitable  proceedings  thereon."**11  This 
amendment  was  intended  to  protect  the  general  creditors  of  a  bankrupt 
against  holders  of  unrecorded  mortgages  and  conditional  sales,  and  since 
its  passage  the  right  of  the  trustee  in  bankruptcy  to  hold  and  administer 
the  property  held  by  the  bankrupt  under  an  unrecorded  contract  of  con- 
ditional sale  is  superior  to  the  right  of  the  seller.  ***     But  the  amendment 


Xiinman  Co.  V.  Bradsiiaw,  193  Fed.  350, 
113  C.  C.  A.  274,  27  Am.  Bankr.  Hep. 
568;  In  re  Anson  Mercantile  Co.,  203 
Fed.  S71;  In  re  Ferguson  Contracting 
Co.,  183  Fed.  880;  Crucible  Steel  Co.  of 
America  v.  Holt,  174  Fed.  127,  98  C.  C. 
A.  101.  23  Am.  Bajikr.  Rep.  302;  York 
Mfg.  Co.  v.  Brewster,  174  Fed.  560.  !»S 
C.  C.  A.  348,  23  Am.  Bankr.  Hep.  474 ; 
John  Deere  Plow  Co.  v.  Anderson,  174 
Fed.  815,  98  C.  C.  A.  523,  23  Am.  Bankr. 
Itep.  480;  In  re  Hager,  16fl  Fed.  972; 
In  re  Pickens  Mfg.  Co.,  166  Fed.  585; 
In  re  Cavagnaro,  143  Fed.  688,  16  Am. 
Bankr.  Bep.  320;  Mighawaka  Woolen 
Mfg.  Co.  v.  Smith,  158  Fed.  885,  20  Am. 
Bankr.  Rep.  317;  In  re  Pierce,  157  Fed. 
755,  19  Am.  Bankr.  Rep.  662 ;  In  re  Kel- 
logg, 118  Fed.  1017,  56  C.  C.  A.  383;  In 
re  Hinsdale,  111  Fed.  502,  7  Am.  Bankr. 
Rep,  85:  In  re  Sewell.  Ill  Fed.  791,  7 
Am.  Bankr.  Rep.  133 ;  Buekwalter  Stove 
Co.  v.  Stratton,  118  App.  I)iv.  915,  103 
N.  T.  Supp.  118;  Studeliaker  Bros.  Mfg. 
Co.  v.  Elsey-Hempnill  Carriage  Co..  152 
Mo.  App.  401,  ia3  S.  W.  412;  John  Deere 
Plow  Co.  v.  Edgar  Farmer  Store  Co. 
(Wis.)  143  N.  W.  104.  In  re  Superior 
Drop  Forge  *  Mfg.  Co.  (D.  C.)  208  Fed. 


813,  31  Am.  Bankr.  Rep.  455;  In  re  Ter- 
rell, 246  Fed.  743,  159  C.  C.  A.  45,  40 
Am.  Bankr.  Rep.  713;  Mergentnaler 
Linotype  Co.  v.  HnlL  230  Fed.  26,  152 
C.  C.  A.  76,  39  Am.  Bankr.  Rep.  187. 

«*Tork  Mfg.  Co.  v.  Cassell,  201  U. 
S.  344.  26  Sup.  Ct.  481,  50  L.  Ed.  782,  15 
Am.  Bankr.  Rep.  633;  Hewlt  v.  Berlin 
Machine  Works,  194  U.  S.  296,  24  Sup. 
Ct.  690,  48  L.  Ed.  986,  11  Am.  Bankr. 
Rep.  709;  In  re  Brown  Wagon  Co.  (D. 
C.)  224  Fed.  206,  35  Am.  Bankr.  Rep. 
;583;  John  Deere  Plow  Co.  v.  Edgar 
Farmer  Store  Co.,  154  Wis.  490,  143  N. 
W.  194.  Compare  In  re  Press-Post  Print- 
ing Co.,  134  Fed.  998,  13  Am.  Bankr. 
Rep.  797 ;  Chesapeake  Shoe  Co.  v.  Seld- 
ner,  122  Fed.  593.  58  C.  C.  A.  261,  10 
Am.  Bankr.  Rep.  486;  In  re  Fralzer,  117 
Fed.  746,  8  Am.  Bankr.  Rep.  21. 

**•>  In  re  Fitegerald,  188  Fed.  763,  26 
Am.  Bankr.  Rep.  104. 

**'Act  Cong.  June  25,  1910,  36  Stat. 
838.  amending  Bankruptcy  Act  1898,  ( 
47a,  cl,  2,  by  adding  the  words  quoted. 

"sin  re  Mlua  (D.  C.)  270  Fed.  069, 
46  Am.  Bankr.  Rep.  523;  Augusta  Gro- 
cery Co.  v.  Southern  Mollne  Plow  Co., 
213  Fed.  786,  130  C.  C.  A.  444,  31  Am. 
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is  not  retroactive,  and  does  not  enable  the  trustee  to  invalidate  a  con- 
tract of  conditional  sale  made  prior  to  its  passage  and  otherwise  valid.*** 
It  is  also  held  that  the  liens  of  execution  creditors  on  property  held  by 
the  insolvent  judgment  debtor  under  a  contract  of  conditional  sale,  as 
they  existed  when  the  petition  in  bankruptcy  was  filed,  cannot  be  sub- 
sequently destroyed  so  as  to  prevent  the  court  of  bankruptcy  from  pre- 
serving them  for  the  benefit  of  the  estate,  by  the  act  of  the  conditional 
vendor  in  retaking  the  property."*' 

§  359.  Property  Held  Under  Executory  and  Option  Contracts  of 
Sale. — Property  delivered  to  the  bankrupt  under  a  contract  of  sale 
with  reservation  of  title  in  the  vendor  until  payments  are  completed,  or 
under  a  contract  of  lease  with  an  option  to  purchase  it  on  making  certain 
specified  payments,  the  title  meanwhile  to  remain  in  the  lessor  or  ven- 
dor, but  which  has  not  been  paid  for  at  the  time  of  bankruptcy,  does  not 
vest  in  the  trustee,  but  may  be  claimed  from  him  by  the  vendor,  or  its 


Bankr.  Hep.  677;  Potter  Mfg.  Co.  v. 
Arthur,  220  Fed.  843,  136  C.  O.  A.  5S9, 
Ann.  Cas.  1916A,  1268,  .'i!  Am.  Baukr. 
Rep.  75;  Groaer  v.  Babcoek  Printing 
Press  Mfg.  Co.  (O.  C  A.)  267  Fed.  822. 
45  Am.  Bankr.  Rep.  563 ;  In  re  M.  L.  B. 
Sturkey  Co.  (D.  C.)  224  Fed.  251,  35  Am. 
Bnnkr.  Rep.  371 ;  In  re  Frankel  ID.  C.) 
223  Fed.  129;  In  re  Kreuger,  199  Fed. 
S67,  27  Am.  Bankr.  Rep.  623;  In  re  Dane? 
Hardware  &  Furniture  Co.,  198  Fed.  336. 
28  Am.  Bankr.  Rep.  444 ;  In  re  Farmers' 
supply  Co.,  196  Fed.  990,  28  Am.  Bankr. 
Reik  535:  In  re  Nelson,  191  Fed.  233,. 
27  Am.  Bankr.  Rep.  272;  In  re  J.  S.  Ap- 
pel  Suit  &  Cloak  Co.,  198  Fed.  322,  28 
Am.  Bankr.  Rep.  818;  In  re  Hartdagen, 
189  Fed.  546,  26  Am.  Bankr.  Rep.  532 ; 
In  re  Calhoun  Supply  Co.,  189  Fed.  537, 
26  Am.  Bankr.  Rep.  528 ;  In  re  Gebris- 
Herbine  Co.,  188  Fed.  502,  26  Am.  Bankr. 
Rep.  470;  In  re  Franklin  Lumber  Co., 
187  Fed.  281,  26  Am.  Bankr.  Rep.  37; 
In  re  Williamsburg  Knitting  Mill,  190 
Fed.  871,  27  Am.  Bankr.  Rep.  178.  See 
In  re  Rutland-Perry  Co.,  205  Fed.  200, 
30  Am.  Bankr.  Rep.  383.  The  amenda- 
tory act  confers  on  the  trustee  an  abso- 
lute right  to  attack  the  unrecorded  lien 
of  a  conditional  seller,  without  refer- 
ence to  whether  the  trustee  represents 
creditors  who  have  in  fact  acquired 
liens  by  legal  or  equitable  proceedings 
against  the  bankrupt.  In  re  Bazeinore, 
189  Fed.  230,  20  Am.  Bankr.  Rep.  494. 
But  property  delivered   to  a  bankrupt 


under  an  unrecorded  contract  of  condi- 
tional sale,  but  retaken  by  the  seller 
prior  to  the  bankruptcy,  though  within 
four  months.  Is  not  recoverable  by  the 
trustee,  since  it  never  became  the  bank- 
rupt's property!  Hart  v.  Emmerson- 
Brantingbam  Co.,  203  Fed.  00,  30  Am. 
Bankr.  Rep.  218.  A  party  seeking  to 
reclaim  from  a  trustee  In  bankruptcy 
property  conditionally  sold  to  the  bank- 
rupt has  the  burden  of  showing  that 
there  were  prior  creditors,  as  to  whom 
the  contract  was  not  Invalid,  and  that 
the  claims  of  subsequent  creditors  will 
not  eshnust  the  property.  Potter  Mfg. 
Co.  v.  Arthur,  220  Fed.  843,  136  C.  C.  A. 
589,  Ann.  Cas.  1916A,  1268,  34  Am. 
Bnnkr.  Rep.  75.  Where  a  conditional 
sale  contract  did  not  identify  the  proper- 
ty, and  there  was  no  identification  of 
invoices  of  goods  sold  as  the  goods  in- 
tended to  be  covered,  the  contract  was 
void  as. against  the  buyer's  trustee  In 
bankruptcy  exercising  the  rights  of  alien 
creditor.  Meier  &  Frank  Co.  v.  Sabln, 
214  Feil.  231,  130  C.  C.  A.  605,  32  Am. 
Bankr.  Rep.  595. 

"•Arctic  Ice  Mach.  Co.  v.  Armstrong 
County  Trust  Co..  192  Fed.  114,  112  (". 
C.  A.  456,  27  Am.  Bankr.  Rep!  562 ;  In 
re  Schneider,  203  Fed.  589, 29  Am.  Bankr. 
Rep.  469. 

"°Roek  Island  Plow  Co.  v.  Reardon, 
222  II.  S.  354,  32  Sup.  Ct.  164,  56  L.  Ed- 
231,  27  Am.  Bankr.  Rep.  492. 
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proceeds  if  sold.481  Or  if  some  of  the  payments  have  been  made,  while 
others  are  in  default,  and  the  lessor  has  not  attempted  to  forfeit  the  con- 
tract or  retake  the  property,  the  trustee  in  bankruptcy  may  tender  the 
amount  remaining  due  under  the  contract  and  so  acquire  title  to  the 
property.4"  In  regard  to  contracts  of  sale  and  return,  an  essential 
difference  is  to  be  noted  between  a  delivery  with  an  option  to  purchase 
and  a  sale  with  the  privilege  of  rescinding  and  returning.  "An  option 
to  purchase  if  he  liked  is  essentially  different  from  an  option  to  return 
a  purchase  if  he  should  not  like.  In  one  case,  the  title  will  not  pass 
until  the  option  is  determined ;  in  the  other,  the  property  passes  at 
once,  subject  to  the  right  to  rescind  and  return."4*1  Hence  where 
goods  were  delivered  to  a  bankrupt  on  memorandum,  the  understanding 
being  that,  if  he  signified  his  desire  to  keep  them  within  thirty  days 
after  delivery,  they  should  be  charged  to  him,  otherwise  they  should 
be  returned,  the  contract  was  one  of  the  first  class  above  mentioned, 
and  the  title  remained  in  the  seller  until  the  expiration  of  the  buyer's 
option,  so  that,  on  his  becoming  bankrupt,  the  seller  was  entitled  to  a 
return  of  all  such  goods  as  had  been  delivered  to  the  bankrupt  within 
thirty  days  before  the  filing  of  the  petition  in  bankruptcy.484  On  the 
other  hand,  where  property  is  delivered  to  the  bankrupt  on  the  agree- 
ment that  he  is  to  put  it  into  use  and  test  and  try  it  for  a  limited  time, 
and  that  he  shall  have  the  privilege  of  returning  it  if  it  proves  unsatis- 
factory, we  have  a  contract  of  the  second  kind,  under  which  the  title 
passes  to  the  bankrupt  on  delivery,  though  subject  to  be  divested  if  he 
should  elect  to  return  the  goods,  and  therefore  the  seller  cannot  reclaim 
the  goods  from  the  trustee  but  simply  becomes  a  creditor  for  the 
price.485     Again,  where  a  wholesaler  sends  to  a  merchant  a  large  assort- 

«"  Hauck  v.   Frey  (D.  C.)   228  Fed.  months  before  the  buyer's  bankruptcy, 

779,  87  Am.   Bankr.  Rep.  850;    In  re  but  did  not  exercise  it,  be  has  no  rights 

Atlantic  Beach   Corp.   (D.   0.)   244   Fed.  us  against  the  trustee  in  bankruptcy.    Mc- 

828,  40  Am.  Bankr.  Bep.  514;    Colonial  Cabe  v.  Northampton  Trust  Co.,  60  Pa. 

Trust  Co.  v.  Thorpe,  194  Fed.  390,  114  C.  Super.  Ct  18. 

C.  A.  308,  27  Am.  Bankr.  Rep.  451;  In  re  *»Hunt  v.  Wyman,  100  Mass.  198. 

Kay-Tee  Film  Exchange  (D.  C.)  193  Fed.  quoted   wlth   approbatjOII  ^    sturIn   T. 

140:    Nylin  v.  American  Trnst  &  Sav.  Bak       ^  n    g  312  14  s       Ct  w  37 

Bank.,  166  Fed.  276,  92  C.  C.  A.  194   21  L  M.  1093,  and  ln  'Quss  T.PNelaoDr  '^ 

Am.  Bankr.  Rep.  533 ;   Ilardcastle  v.  P-a-  u.  S.  302,  26  Sup.  Ct.  260,  50  L.  Ed.  489. 

tlonal  Clothing  Co,  13T  Tenn.  -64,  191  S.  m 

w   524  ««In   re   Schindler.  158  Fed.  458,  19 

«*In»PalatableDlstilledWaterCo,  *"•  "m*-  BeP-  ■»     But  Bee  ln  » 

154  Fed.  531,  18  Am.  Bankr.  Bep.  833;  Miller  &  Brown-  135  Fed.  868,  14  Am. 

Breakstone  v.  Buffalo  Foundry  &  Ma-  B*nk*''  Bep.  439. 

chine  Co.,  167  App.  Div.  62,  152  N.  T.  «*  In  re  Landis,  151  Fed.  896,  18  Am. 

Supp.  394.    Where  a  seller  had  the  right  Bankr.  Rep.  483.     But  compare  In  re 

to  reclaim  goods  sold,  for  nonpayment  of  Froellch  Rubber  Refining  Co.,  139  Fed. 

the  price,  at  a  time  prior  to  the  four  201,  15  Am.  Bankr.  Rep.  72. 
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merit  of  goods  of  a  certain  line,  and  the  merchant  selects  those  which 
he  wishes  to  keep  and  places  them  in  his  stock,  but  keeps  the  rest 
separate,  in  their  original  packages,  and  marks  them  to  be  returned, 
the  transaction,  so  far  as  regards  the  goods  to  be  returned,  is  not  a  "sale 
and  return,"  but  a  bailment,  and  those  goods  may  be  reclaimed  by  the 
seller  from  the  merchant's  trustee  in  bankruptcy.***  So  also  the  vendor 
is  entitled  to  reclaim  property  which  was  to  be  paid  for  when  installed, 
but  which  had  not  been  installed  nor  even  unpacked  when  bankruptcy 
intervened,  as  the  title  had  not  passed  from  him.4"  And  again,  if  the 
bankrupt  wrongfully  gets  possession  of  property,  which  was  not  to  be 
delivered  to  him  until  paid  for,  and  mingles  it  with  his  own  goods  of 
like  kind,  the  seller  will  be  entitled  to  recover  from  the  trustee  in  bank- 
ruptcy the  value  of  so  much  of  his  property  as  came  into  the  trustee's 
hands.4"  But  not  so,  where  the  goods  are  delivered  to  the  purchaser 
to  be  sold  by  him  in  the  usual  course  of  his  business,  and  the  seller 
attempts  to  reserve  title  until  payment  with  the  right  to  take  possession 
at  any  time,  such  a  contract  being  fraudulent  and  void  as  against  pur- 
chasers or  creditors.*™  On  a  similar  principle,  the  trustee  acquires 
no  title  to  land,  the  contract  for  which  the  bankrupt  has  forfeited  before 
the  bankruptcy,  for  failure  of  performance  on  his  part.480 

It  should  be  remarked  that  the  application  to  particular  cases  of  these 
general  rules  may  depend  upon  local  statutes.  For  it  is  the  state  law 
which  governs  in  determining  the  question  whether  the  title  to  chattels 
passed  to  the  bankrupt  or  remained  in  the  seller;  and  where,  for  in- 
stance, under  the  state  law,  a  seller's  reservation  of  title  was  good  as 
against  the  bankrupt  and  his  creditors,  it  will  be  good  against  the  trus- 
tee in  bankruptcy.4"  But  where  a  seller  in  one  state  delivers  goods 
to  a  buyer  in  another  state,  the  title  thereto,  as  between  the  seller  and 
the  trustee  in  bankruptcy  of  the  buyer,  is  governed  by  the  laws  of  the 
state  of  the  buyer.4" 

»» In  re  Miller  &  Brown,  135  Fed.  Dana  Bros.  (D.  0.)  250  Fed.  268.  42  Am. 

871,   14   Am.    Bankr.    Rep.   443 ;     In   re  Bankr.  Rep.  85. 

Handy   (D.   C.)  218  Fed.  856,  83  Am.  »»*Erie  R.  Co,  v.  Dial,  140  Fed.  689. 

Bankr.  Rep.  666.  72  C.  C.  A.  183,  15  Am.  Bankr.  Rep.  659. 

4.i  Prldmore  v.  Puffer  Mfg    Co.  163  „,            RaBlnll88en'8  Estate,  136  Fed. 

Fed.  496,  20  Am.  Bankr.  Rep.  861.    Where  704>  ^  Am  Banfcr  Rep  ^ .  In  „  Aron. 

a  bankrupt,  who  had  purchased  fixtures  Bon  (D  c)  ^  Fed  yxi  40  Am.  Bankr. 

under  a  retained  title  contract,  Joined  to  j^  177 


them  other  fixtures  title  to  which  was  in 
him,  his  act  in  bo  doing  having  been 
authorized,    the  trustee   in    bankruptcy 


«••  Norton  v.  Hood,  124  D.  S.  20,  8 
Sup.  Ct  367,  31  L.  Ed.  364. 


cannot  sever  the  fixtures  without  paying  *"  »"  re  Farmers'  Dairy  Aas'n  (D.  O.) 

to  the  seller,  who  had  retained  title,  such  234  Fed.  118,  37  Am.  Bankr.  Rep.  672. 

sum  as  would  actually  restore  his  nx-  "!  In  re  O'Callaghan  (D.  C.)  226  Fed. 

tui'es  to  their  original  condition.     In  re  133. 
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§  360.  Properly  Procured  by  Bankrupt  by  Fraud. — If  one  obtains 
goods  from  another  on  credit,  with  no  intention  of  paying  for  them, 
or  at  least  with  no  reasonable  expectation  of  being  able  to  pay  for 
them,  and  the  sale  was  induced  by  his  false  and  fraudulent  representa- 
tions as  to  his  financial  condition,  on  which  the  seller  relied,  or  would 
not  have  been  made  but  for  his  fraudulent  concealment  of  his  insolvency, 
then  the  seller  has  the  right  to  rescind  the  sale  and  recover  his  prop- 
erty, and  this  right  is  not  lost  by  the  bankruptcy  of  the  purchaser. 
Though  the  latter  has  a  title  to  the  goods,  and  though  this  title  passes 
to  his  trustee  in  bankruptcy,  it  is  no  more  than  a  defeasible  title,  and  if 
the  goods  have  not  lost  their  identity  nor  ceased  to  be  distinguishable 
from  others,  the  seller  may  follow  them  into  the  hands  of  the  trustee 
in  bankruptcy  and  reclaim  and  recover  them,***  or  their  proceeds,  if  they 
have  been  sold  by  the  trustee,  provided  the  money  arising  from  the 
sale  of  those  particular  goods  can  be  distinguished  from  other  funds  in 
his  hands.4**  And  although  the  amendment  to  the  bankruptcy  act  of 
1910,  which  arms  the  trustee  with  the  rights  and  powers  of  a  lien  cred- 
itor, gives  him  in  some  ways  a  stronger  title  than  the  bankrupt  had, 
it  does  not  affect  this  right  of  reclamation  on  the  part  of  a  defrauded 
vendor.469    And  although  an  attachment  levied  within  four  months  be- 


*«>  Donaldson  v.  Farwell,  S3  TJ.  S.  681, 
23  L.  Ed.  993;  Montgomery  v.  Bucyrus 
Machine  Works.  92  U.  S.  257,  23  L.  Ed. 
656;  In  re  Arkln  Dress  Co.,  253  Fed. 
926.  166  C.  C.  A.  26;  In  re  New  York 
Commercial  Co.,  228  Fed.  120,  142  C.  C. 
A.  528,  35  Am.  Bsnkr.  Rep.  779;  Petition 
of  Friedlaender,  233  Fed.  260,  147  C.  C, 
A.  256,  37  Am.  Bankr.  Rep.  7;  In  re  In- 
terocean  Transp.  Co.,  234  Fed.  863,  148 
CO.  A.  461.  37  Am.  Bankr.  Rep.  765; 
Jones  v.  H.  M.  Hobble  Grocery  Co.,  246 
Fed.  431,  158  C.  C.  A.  495,  40  Am.  Bankr. 
Rep.  415;  In  re  J.  F.  Growe  Const  Co. 
(D.  C.)  256  Fed.  907;  In  re  Underwood 
&  Daniel  (D.  C.)  215  Fed.  279;  Ilalsey 
v.  Diamond  Distilleries  Co.,  191  Fed. 
498,  112  C.  C.  A.  142,  27  Am.  Bankr.  Rep. 
333;  Bloomlngdale  v.  Empire  Rubber 
Mfg.  Co.,  114  Fed.  1016,  8  Am.  Bankr. 
Rep.  74;  la  re  J.  S.  Patterson  ft  Co.. 
125  Fed.  562,  10  Am.  Bankr.  Rep.  748; 
In  re  Salmon,  145  Fed.  649,  16  Am. 
Bankr.  Rep.  623;  William  Onenhyra  ft 
Sons  v.  Blake  (C.  C.  A.)  157  Fed.  536, 
19  Am.  Bankr.  Rep.  639;  Haywood  Co. 
v.  Pittsburgh  Industrial  Iron  Works,  163 
Fed.  799,  19  Am.  Bankr.  Rep.  780;  In 
re  McPeck,  2  Nat  Bankr.  News,  172; 


Davis  t.  Stewart,  8  Fed.  803;  Donald- 
son t.  Farwell,  5  Bias.  451;  Fed.  Cas.  No. 
3,983;  Purvlnnce  v.  Union  Nat  Bank, 
8  N.  B.  R.  447,  Fed.  Cas.  No.  11,475; 
Goodyear  Rubber  Co.  v.  Schreiber,  29 
Wash.  94,  69  Pac.  648:  ■  Richardson  v. 
Vlck,  125  Tenn.  532,  145  S.  W.  1T4. 

«*  In  re  Lieblg,  255  Fed.  458,  166  C. 
O.  A.  534,  42  Am.  Bankr.  Rep.  535 :  In  re 
Watmough  <D.  C.)  210  Fed.  639,  32  Am. 
Bankr.  Rep.  59;  In  re  Arkln  Dress  Co.. 
253  Fed.  926,  166  C.  C.  A.  26,  41  Am. 
Bankr.  Rep.  827;  Gillespie  t.  J.  C.  Piles 
&  Co.,  178  Fed.  886,  102  C.  C.  A.  120,  44 
LB.A.  (N.  S.)  1,  24  Am.  Bankr.  Rep. 
502 ;  In  re  Weil  (D.  C.)  Ill  Fed.  897,  7 
Am.  Bankr.  Hep.  90.  If  the  proceeds  of 
the  sale  of  the  goods  cannot  be  definitely 
traced  Into  the  trustee's  bands/  the  seller 
must  take  the  status  of  a  general  credi- 
tor on  a  quasi  contractual  obligation.  In 
re  Midland  Motor  Co.,  224  Fed.  368,  140 
C.  C.  A.  54,  37  Am.  Bankr.  Rep.  365. 

4S5  in  re  Collins  (D.  C.)  242  Fed.  975, 
39  Am.  Bankr.  Rep.  510;  In  re  Gold,  210 
Fed.  410,  127  C.  C.  A.  142.  31  Am.  Bankr. 
Rep.  18 ;  In  re  J.  S.  Appel  Suit  &  Cloak 
Co.  (D.  C.)  198  Fed.  322,  28  Am.  Bankr. 
Rep.  818.     But  compare  In  re  Wnatley 
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fore  bankruptcy  is  avoided  by-  the  adjudication,  yet  if  a  creditor  takes 
this  method  of  recovering  the  goods  from  his  fraudulent  vendee,  and 
pursues  his  process  through  a  long  and  costly  litigation  for  several 
years,  without  interference  on  the  part  of  the  trustee,  it  will  be  too 
late  for  the  latter  to  have  the  attachment  vacated.46* 

But  while  the  general  principle  is  well  settled,  as  above  set  forth, 
the  authorities  are  by  no  means  clear  as  to  the  exact  elements  which 
must  enter  into  the  fraud  in  order  to  give  the  seller  the  right  to  re- 
scind. In  the  first  place,  some  of  the  decisions  hold  it  necessary  to 
show  that  the  purchaser  was  insolvent  at  the  time  of  the  purchase,4*1 
while  others  maintain  that  this  is  not  essential  where  specific  false 
statements  as  to  assets  and  concealment  of  debts  are  brought  home  to 
him  and  are  shown  to  have  induced  the  sale.4**  In  the  next  place,  some 
cases  apply  the  strict  rule  that  the  purchaser  must  have  had  an  actual 
intention  #ot  to  pay  for  the  goods  when  he  acquired  them,4**  while 
others  hold  that  no  such  actual  intention  is  necessary,  if  he  knew  at 
the  time  that  he  could  not  then  pay  for  them  and  had  no  reasonable 
expectation  of  ever  being  able  to  do  so.470  In  the  next  place,  there  is 
a  general  agreement  that  there  must  have  been  either  false  representa- 
tions or  a  fraudulent  concealment  of  material  facts.471  But  whereas 
some  of  the  decisions  hold  it  to  be  a  sufficient  fraud  if  the  purchaser 
merely  conceals  his  insolvency  or  precarious  financial  condition,  though 
well  aware  of  it  himself,47*  there  are  also  rulings  to  the  contrary.47* 

as  thoy  hail  remained  In  the  original 
boxes  unopened,  and  he  had  made  an  Im- 
mediate demand.  Mutroney  Mfg.  Co.  v. 
Weefca,  1R5  Iowa,  714, 171  N.  W.  30. 

■<"  Where  the  evidence  shows  that  the 
sale  of  the  goods  was  induced  by  the  sat- 
isfaetory  existing  business  rotations  be- 
tween the  seller  and  buyer,  and  not  by 
any  false  statements  or  concealments  by 
the  buyer,  the  seller  cannot  reclaim.  In 
re  Wilson-Nobles-Barr  Co.  (D.  C)  250 
Fed.  006,  42  Am.  Bankr.  Rep.  252. 
Where  the  bankrupt  owned  a  business 


Bros.  IP.  C.)  199  Fed.  326,  29  Am.  Bankr. 
Hop.  64. 

**«  Jaeobson's  Assignees  v.  Sims,  60 
Ala.  180. 

*" In  re  Sol.  Aarons  &  Co.,  193  Fed. 
646,  113  C.  C.  A.  514,  28  Am.  Bankr.  Rep. 
300;  In  re  Henry  Siegel  Co.  (D.  C.)  223 
Fed.  360,  35  Am.  Bankr.  Rep.  130. 

*»*  In  re  Bendall  (IX  C.)  183  Fed.  816, 
25  Am.  Bankr.  Rep.  608. 

"•In  re  Sol.  Aarons  ft  Co.,  103  Fed. 
646.  113  C.  C.  A.  B14.  28  Am.  Bankr.  Rep. 
389 ;  In  re  Levi  &  Plckard  (D.  CO  148 
Fed.  634,  16  Am.  Bnnkr.  Rep.  750. 

"°In  re  Hamilton  Furniture  &  Car- 
pet Co.  CD.  C.)  11T  Fed.  774,  0  Am.  Bankr. 
Rep.  6S ;  In  re  Berg  (D.  C.)  183  Fed.  885, 
25  Am.  Bankr.  Rep.  170.  Where  the 
seller  refused  to  deliver  the  goods  unless 
the  buyer  would  make  a  payment  upon  a 
previous  Indebtedness,  and  the  buyer,  to 
obtain  the  goods,  gave  a  check  without 
having  funds  In  bank  to  meet  It,  and  then 
became  bankrupt.  It  was  held  thnt  the 
seller  was  entitled  to  reclaim  the  goods, 
Blk.Bke.(3d  Ed.)— SO 


«« In  re  Spann,  183  Fed.  S19,  25  Am. 
Bankr.  Rep.  551,  citing  Donaldson  v.  Far- 
well,  93  U.  S.  631,  23  L.  Ed.  093,  where, 
however,  there  was  both  a  concealment 
of  insolvency  and  an  Intention  not  to  pay 
for  the  goods,  the  latter  helng  clearly 
established  by  the  evidence. 

*™  In  re  Davis,  112  Fed.  294,  7  Am. 
Bankr.  Rep.  276;  Schroth  v.  Monarch 
Fence  Co.,  220  Fed.  548, 144  C.  a  A.  9,  36 
Am.  Bankr.  Rep.  258. 
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But  where  the  creditor  sold  goods  to  the  "bankrupt  in  an  assumed  name, 
extending  credit  to  the  man  rather  than  to  the  name,  it  cannot  be  said 
that  the  bankrupt  obtained  the  goods  by  fraud  merely  because  he  did 
not  disclose  his  true  name.*14  And  the  false  representations  or  state- 
ments must  have  been  made  to  the  particular  vendor,  and  it  is  not 
enough  for  him  to  show  a  general  scheme  to  defraud  creditors.4"  It 
is,  however,  agreed  on  all  hands  that  the  seller  must  have  been  igno- 
rant of  the  buyer's  insolvency,  and  also  that  the  concealment  or  false 
representations  induced  him  to  make  the  sale  on  credit.  He  will  have 
no  right  to  rescind  the  sale  and  reclaim  the  goods  if  he  delivered  them 
with  knowledge  that  the  buyer  was  in  failing  circumstances,4"  or  if 
he  fairly  understood  the  bankrupt's  financial  condition,4"  or  admits 
that  he  might  have  sold  the  goods  if  the  representations  claimed  had 
not  been  made.4"  Further,  the  law  expects  him  to  keep  a  reasonably 
close  watch  of  the  credit  and  financial  standing  of  his  customer,  although 
his  continuing  to  rely  for  a  period  of  three  months  on  financial  state- 
ments satisfactory  when  made  is  not  necessarily  such  negligence  as  to 
debar  him  from  rescinding  the  sale.4" 

In  any  contest  over  a  matter  of  this  kind  between  the  seller  of 
goods  and  the  trustee  in  bankruptcy  of  the  buyer,  the  seller  must  act 
with  reasonable  promptness,*"  and  he  must  sustain  the  burden  of  prov- 
ing by  clear  and  satisfactory  evidence  all  the  essential  elements  of  his 
case,  particularly  the  alleged  false  representation  or  concealment,  its 
influence  in  inducing  him  to  make  the  sale,  and  the  buyer's  knowledge 
of  his  own  financial  condition  and  the  seller's  ignorance  of  it.481     In  a 

which    was   carried   on    under   a    trade  *'*  In  re  Sweeney,  16K  Fed.  612,  94  U. 

name  and  managed  by  her  husband,  false  C.  A.  90,  21  Am.  Bankr.  Rep.  866. 

statements  made  by  the  husband  to  one  *"  In  re  Hess,  138  Fed.  954,  14  Am. 

from  whom  he  bought  goods,  that  he  was  Bankr.  Rep.  635. 

the  owner  and  was  doing  a  bfg  business,  *""  In  re  Davis,  112  Fed.  291,  7  Am. 

were  held  not  binding  on  the  bankrupt,  Bankr.  Rep.  276. 

and  not  material,  and  not  such  as  to  en-  "'  In  re  J.  S.  Patterson  &  Co.,  125 

title  the  seller  to  reclaim.    In  re  Bern-  Fed,  562,  10  Am.  Bankr.  Rep.  748. 

stein  (D.  O.)  261  Fed.  719,  44  Am.  Bankr.  ""In  re  Mertens,  131  Fed.  507,   12 

Rep.  359.  Am,  Bankr.  Rep.  69a    After  the  bank 

*'*  In  re  McUlta,  189  Fed.  250,  26  Am.  ruptcy  Of  the  buyer  who  had  wrongfully 

Bankr.  Rep.  480.  rejected  the  goods,  the  seller  cannot  re- 
gain re  O'Connor,  112  Fed.  666,  7  Am.  consider  his  previous 'refusal  of  a  re- 

Bankr.  Rep.  428.    But  Bee  In  re  Johnson,  scission,    and    thereby    revest   the    title 

208  Fed.  164,  holding  that,  where  goods  in  himself.     Murphy   v.  John  Hofman 

were  sold  to  a  bankrupt  on  credit,  the  Co.,  157  App.  Div.  SS,  141  N.  X,  Supp. 

seller  relying  entirely  on  a  commercial  000. 

rating  which  was  based  on  Information  «»nn  re  Davis,  112  Fed.  294,  7  Am. 

given  by  the  bankrupt  orally  to  the  com-  Bankr.  Rep.  276;    In  re  O'Connor,  112 

mercial   agency's   representative,   which  Fed.  666,  7  Am.  Bankr.  Rep.  428;   In  re 

was  false,  the  seller  was  entitled  to  re-  Stewart,  178  Fed.  463,  24  Am.  Bankr. 

claim  the  goods. 
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case  where  the  bankrupts  each  day  overdrew  their  bank  account,  which 
was  secured  by  collateral,  and  each  night  made  deposits  to  cover,  the 
fact  that  money  fraudulently  obtained  from  the  complainants  was  from 
time  to  time  included  in  such  deposits,  was  held  not  to  impress  the 
surplus  fund  arising  from  the  sale  of  the  bank  collateral  after  bankruptcy 
with  a  trust  in  favor  of  the  complainants.48* 

Similar  principles  apply  in  the  opposite  case  to  that  which  we  have 
been  considering,  that  is,  in  the  case  where  it  is  the  seller  of  goods,  and 
not  the  buyer,  who  becomes  bankrupt.  In  one  such  case,  the  buyer 
placed  an  order  for  goods  in  reliance  upon  the  statements  of  the  seller 
as  to  its  ability  to  fill  the  order,  and  gave  a  check  on  account.  The 
seller  was  m  fact  insolvent  at  the  time,  and  concealed  that  fact  as  well 
as  the  truth  concerning  its  supply  of  goods  on  hand,  and  its  representa- 
tions of  ability  to  fill  the  order  were  false.  It  was  held  that  the  buyer 
was  entitled  to  reclaim  so  much  of  his  money  as  yet  remained  in  the 
possession  of  the  seller  and*  could  be  identified.4** 

The  foregoing  relates  to  sales  of  personal  property.  As  to  real  es- 
tate, it  is  held  that  if  the  bankrupt  has  been  the  recipient  of  a  convey- 
ance made  in  fraud  of  the  creditors  of  the  grantor,  although  such  a  con- 
veyance is  voidable  at  the  instance  of  those  creditors,  yet,  as  between 
the  grantor  and  grantee  (the  bankrupt)  it  operates  to  pass  title  to  the 
latter,  and  hence  it  gives  him  an  estate  which  he  must  include  in  his 
schedule  and  which  will  vest  in  his  trustee.4*4  Exaggerated  statements 
on  behalf  of  the  vendor  as  to  the  value  of  the  land  sold  and  the  min- 
erals thereon,  but  not  intentionally  false,  do  not  defeat  a  claim  against 
the  purchaser's  trustee  in  bankruptcy  on  the  bonds  given  for  the  pur- 
chase price.4** 

§  361.  Property  Sold  or  Pledged  by  Bankrupt — Property  actually 
sold  or  assigned  by  the  bankru^,  without  fraud,  before  the  adjudica- 
tion, and  the  title  to  which  has  passed,  cannot  be  claimed  or  recovered 
by  the  trustee  nor  retained  by  him,  as  against  the  purchaser,  if  it  comes 
into  his  possession.***    If  the  transfer  constituted  a  voidable  preference, 

Bep.  474;   In  re  Rose,  135  Fed.  SS8,  14  1fl>  In  re  Syracuse  Gardens  Co.  (D.  C.) 

Am.  Bankr.  Bep.  345 ;    In  in  American  231  Fed.  284,  37  Am  Bankr.  Bep.  354. 
Knit  Goods  titg.  Co.,  165  Fed.  906,  18  .      *"  In  re  O'Bannon,  2  N.  B.  B.  15,  Fed. 

Am.  Bankr.  Rep.  212;    In  re  K.  Marks  Cas.  No.  10,394;  Aiken  y.  Edrington,  15 

&  Co.,  218  Fed.  453.  134  C.  C.  A.  253.  33  N.  B.  R.  271,  Fed.  Cas.  No.  HL 

Am.  Bankr.  Rep,  275 ;    Scnrotb  v.  Mem-  «s»  Id  re  Georgia  Steel  Co.  (n.  O.)  240 

arch  Fence  Co..  229  Fed.  549,  144  C.  C.  Fed.  473,  39  Am.  Bankr.  Bep.  426. 

A.  9,  36  Am.  Bankr.  Bep.  258.  *"  Bode  &  Horn  v.  Phtpps,  195  Fed. 

oiKnauth  v.  Knight,  255  Fed.  677,  414,  115  C.  C.  A.  316,  27  Am.  Bankr. 

167  C  C.  A.  53,  42  Am.  Bankr.  Rep.  743.  Bep.  827 ;    Pyle  v.  Texas  Transport  4 
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the  remedy  of  the  trustee  is  by  action,  but  meanwhile  the  purchaser  is 
entitled  to  the  possession  of  the  property.487  So  also,  an  adjudication  in 
bankruptcy  operates  to  dissolve  the  lien  of  an  execution  levied  within 
four  months  prior  thereto,  but  if  a  sale  has  been  held  under  an  execu- 
tion and  the  property  delivered  to  the  purchaser  at  such  sale,  his  title  is 
not  affected  by  the  subsequent  adjudication  of  the  debtor,  and  the  lat- 
ter's  trustee  cannot  take  the  property  from  him.*1*  And  the  same  rule 
holds  good  in  the  case  of  a  sale  under  a  chattel  mortgage.***  But  usu- 
ally the  question  between  a  trustee  in  bankruptcy  and  one  claiming 
the  goods  as  a  purchaser  is  whether  the  title  had  passed  at  the  date  of 
the  bankruptcy.  This  depends  on  the  intention  of  the  parties,  to  be 
gathered  from  the  contract,  and  if  not  expressly  stated,  then  by  inference 
or  presumption  from  its  terms.4**  Very  often  the  determining  element 
will  be  the  fact  of  delivery  or  nondelivery.481     In  the  case  of  land,  the 


Terminal  Co.,  192  Fed.  725,  27  Am. 
Bankr.  Rep.  225 ;  Lovell  v.  Isidore  New- 
man ft  Son,  182  Fed.  753,  27  Am.  Bankr. 
Rep.  746 ;  Scammon  v.  Bowers,  1  Hask. 
496,  Fed.  Cas.  No.  12,431;  Green  v. 
Holmes,  125  Mass.  46,  note;  Gill  v. 
Hell's  Knitting  Mills,  128  App.  Div.  681, 
113  N.  i'.  Supp.  90;  Carr  v.  Phillips,  39 
Mich.  319;  Hall  v.  Keating  Implement 
ft  Machine  Co.,  33  Tex.  Civ.  App.  526, 
77  S.  W.  1054;  Eason  v.  Garrison  ft 
Kelly,  36  Tex.  Civ.  App.  574,  82  S.  W. 
800.  But  those  acquiring  rights  to  the 
bankrupt's  property  subsequent  to  the 
adjudication  are  not  bona  Sde  purchas- 
ers, at  least  where  they  had  knowledge 
of  sufficient  facts  to  put  them  on  Inquiry. 
Hull  v.  Burr,  61  Fla.  625,  55  South.  852, 
Property  of  a  partnership,  contributed 
by  Us  members  to  the  capital  of  another 
partnership,  of  which  they  became  mem- 
bers, was  held  to  have  passed  to  the 
new  partnership  and  to  be  subject  to  its 
debts  in  bankruptcy  as  against  the  trus- 
tee of  the  former  owner  and  in  members, 
in  Warner  v.  Grafton  Woodworking  Co., 
210  Fed.  12,  126  C.  C.  A.  592. 

*si  In  re  Blake,  171  Fed.  298,  22  Am, 
Bankr.  Rep.  612. 

*ss  in  re  Welt  gel,  191  Fed.  463,  27  Am. 
Bankr.  Rep.  370;    Nelson  v.  Svea  Pub.  • 
Co.,  178  Fed.  136.     See  Bankruptcy  Act 
1898,  i  671 

*sb  Stewart  v.  Piatt,  101  U.  S.  731. 
25  L.  Ed.  816.  See  Benedict  v.  Zutes, 
S8  Misc.  Rep.  214,  150  N.  Y.  Supp.  147 ; 
Simpson  v.  Combes,  107  Wash.  575,  182 
Pac.  506. 


«»°In  re  Olairfleld  Lumber  Co.,  194 
Fed.  181;  Gage  Lumber  Co.  v.  MeKi- 
downey,  207  Fed.  256,  124  C.  C.  A.  641, 
30  Am.  Bankr.  Rep.  251. 

*>i  In  re  National  Boat  &  Engine  Co., 
198  Fed.  407 ;  LoveU  v.  H.  Hentz  &  Co., 
181  Fed.  555;  Allen  v.  Hollander,  128 
Fed.  159,  11  Am.  Bankr.  Rep.  753; 
Weeks  v.  Fowler,  71  N.  H.  618,  53  Ati. 
543.  Whether  delivery  of  property  sold 
by  a  bankrupt  was  sufficient  to  pass  the 
title  is  to  be  determined  by  the  law  of 
the  state.  In  re  Walte-Robblns  Motor 
Co.,  192  Fed.  47,  27  'Am.  Bankr.  Rep. 
541.  Where  a  buyer  of  a  crop  of  hops  at 
a  specified  price  per  pound,  to  be  de- 
livered by  the  seller  at  a  railroad  sta- 
tion, inspected,  weighed,  and  accepted  a 
part  of  the  crop  at  the  seller's  ranch, 
before  the  letter's  bankruptcy,  it  was 
held  that  the  title  had  passed  as  to  such 
part  of  the  crop,  as  against  the  seller's 
trustee  in  bankruptcy,  the  provision  as 
to  delivery  at  the  railroad  station  being 
one  which  the  buyer  could  waive  and 
had  waived.  Williamson  v.  Richardson 
205  Fed.  245,  123  C.  C.  A.  427,  30  Am. 
Bankr.  Rep.  559.  Where  bankrupts  had 
set  aside  cotton,  and  weighed,  marked, 
and  shipped  It  to  a  steamship  for  a 
purchaser's  account  before  their  bank- 
ruptcy, It  was  held  that  there  was  a 
delivery  whereby  It  passed  beyond  the 
control  of  the  bankrupts.  Hlller  v.  Cor- 
nille  A  De  Blonde,  22S  Fed.  670,  143  C. 
C.  A.  192,  36  Am.  Bankr.  Rep.  377. 
Where  purchasers  of  lumber  accepted 
tlie  same,  receipted  for  the  bill  of  lad- 
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title  may  be  considered  as  passing  upon  the  delivery  of  a  deed  to  the 
purchaser."'  In  the  case  of  personalty,  a  symbolical  delivery  may  be 
sufficient,  as,  by  the  delivery  of  the  key  to  a  room  where  the  goods  are 
stored,*88  or  the  delivery  of  warehouse  receipts.  ***  But  a  conveyance 
of  real  property  which  is  intended  as  security  only,  although  it  is  in 
form  an  absolute  deed,  is  no  more  than  a  mortgage,  and  though  it 
creates  an  enforceable  Hen,  yet  the  property  itself  is  assets  of  the  mort- 
gagor's estate  in  bankruptcy. IM  and  even  in  the  case  of  a  mortgage 
regular  in  form,  the  mortgagee  is  not  generally  entitled  to  uncollected 
rents,  but  the  same  must  go  to  the  trustee  in  bankruptcy.*** 

Goods  pledged  by  the  bankrupt  to  secure  a  debt  or  claim,  supposing 
that  there  is  nothing  fraudulent  or  preferential  in  the  contract,  are 
equally  beyond  the  reach  of  the  trustee,  who  can  recover  them  and  make 
them  available  as  assets  only  on  condition  of  redeeming  from  the 
pledge.*"  But  the  bailment,  to  have  this  effect,  must  be  in  all  respects 
valid  and  binding  under  the  laws  of  the  state,  and  if  an  actual  change  of 


lag,  and  directed  transfer  of  the  ship- 
meat  to  a  third  patty,  to  whom  they 
.  transferred  the  lumber,  It  was  held  that, 
as  title  passed  to  the  pnrchaBers,  the  ul- 
timate buy  it  became  Indebted  to  such 
purchasers  and  on  bankruptcy  the  pur- 
chasers' trustee  was  entitled  to  the  pro- 
ceeds of  the  sale.  Turn  bull  v.  Potlatch 
Lumber  Co.  (Sup.)  181  N.  Y.  Supp.  66. 

«"  Mason  v.  Perkins,  160  Mo.  702.  79 
a.  W.  083.  103  Am.  St.  Rep.  591 ;  Con- 
gleton  v.  Schrelhofer  (N.  J.  Eq.)  64  Atl. 
144.  See  In  re  Dr.  Riegel  Sanitarium 
Co.,  208  Fed.  319,  31  Am.  Bankr.  Rep. 
98.  Where  the  bankrupt  delivered  a 
bond  and  mortgage  under  an  agreement 
to  pass  title,  creditors  have  no  greater 
rights  than  the  bankrupt,  and  the  trustee 
In  bankruptcy  would  have  no  better  po- 
sition than  that  of  a  subsequent  lienor 
to  the  rights  of  the  bank  holding  the 
bond  and  mortgage.  In  re  Friedman  (D. 
C.)  241  Fed.  003,  39  Am.  Bankr.  Rep. 
777. 

*•*  In  re  Cole.  1T1  Fed.  297,  22  Am. 
Bankr.  Rep.  611. 

*»«  Taney  v.  Penn  Nat.  Bank.  187  Fed. 
689.  109  C.  C.  A.  437.  affirming  In  re 
Miller  Pure  Rye  Distilling  Co.,  176  Fed. 
600.  23  Am.  Bankr.  Rep.  K90.  Jurisdic- 
tion in  bankruptcy  over  property  in  a 
warehouse,  the  receipts  for  which  were 
pledged  as  security  for  a  loan,  appends 
on  whether  possession  thereof  was  with 
the  bankrupt  or  with  persons  claiming 


adversely  at  the  time  the  petition  was 
filed.  Chicago  Title  &  Trust  Co.  v.  First 
Nat  Bank,  174  111.  App.  339,  affirmed, 
Chicago  Title  &  Trust  Co.  v.  National 
Storage  Co.,  260  111.  486,  103  N.  E.  227. 

«»'  In  re  Moore,  146  Fed.  187,  17  Am. 
Bankr.  Rep.  164. 

*«In  re  Dole,  110  Fed.  926,  7  Am. 
Bankr.  Rep.  21 :  Elmore  v.  Symonds,  183 
Mass.  321.  67  N.  E.  314. 

"'  Commercial  Nat.  Bank  v.  Hiller, 
211  Fed.  337,  128  C.  C.  A.  10.  32  Am. 
Bankr.  Rep.  23a  In  re  Miller  Pure  Rye 
Distilling  Co.,  214  Fed.  189,  130  C.  C.  A. 
587;  Roth  v.  Smith,  215  Fed.  82,  131  C. 
C.  A.  300;  In  re  Dreuil  &  Co.,  205  Fed. 
573,  31  Am.  Bankr.  Rep.  60;  Bank  of 
Brodhead  v.  Smith.  199  Fed.  703.  118 
C.  O.  A.  141;  Lovell  v.  Isidore  Newman 
&  Son,  192  Fed.  753,  113  C.  C.  A.  39,  27 
Am.  Bankr.  Rep.  740;  In  re  Macauley, 
jr.fi  Fed.  322.  18  Am.  Bankr.  Rep.  459: 
Van  Kirk  v.  Vermont  Slate  Co.,  140  Fed. 
38,  15  Am.  Bankr.  Rep.  239;  Bush  t. 
Export  Storage  Co..  136  Fed.  918,  14 
Am.  Bankr,  Rep.  138;  Lamb  v.  Hall,  147 
Cat.  44,  81  Pac.  288;  King  v.  Cram.  185 
Mass.  103,  09  N.  E.  1049.  See  Bank  of 
North  America  v.  Penn  Motor  Car  Co., 
235  Pa.  St.  194.  83  AtL  622 ;  Martin  v. 
Bankers'  Trust  Co..  18  Ariz.  55.  156  Pac. 
87.  Ann.  Cas.  1!H8E,  1240;  Bennett  v. 
North  Philadelphia  Trust  Co..  68  Pa. 
Super.  Ct.  201:  Griffin  v.  Smith,  177 
Cal.  481,  171  Pac.  92. 
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possession  is  necessary  to  constitute  a  valid  pledge,  the  claimant  must 
be  able  to  show  that  this  has  taken  place,  or  else  he  cannot  hold  the 
goods  as  against  the  trustee  in  bankruptcy  of  the  pledgor.4*8  A  contract 
by  which  a  bankrupt  agreed  that  in  the  event  that  certain  goods  which 
he  had  sold,  and  the  accounts  for  which  had  been  assigned  to  a  bank, 
should  be  returned,  the  bankrupt  would  hold  the  goods  or  the  proceeds 
in  trust  for  the  bank,  and  deliver  the  same  on  demand,  was  not,  in  the 
absence  of  such  delivery,  a  valid  pledge.4**  But  the  trustee  of  a  bank- 
rupt corporation,  acting  for  the  benefit  of  its  creditors,  can  have  an  or- 
der for  the  cancellation  of  bonds  of  the  corporation  and  a  trust  deed 
securing  them,  when  they  are  held  by  one  to  whom  they  had  been 
pledged  for  a  debt,  that  debt  having  been  paid,  and  the  holder  claim- 
ing to  retain  them  as  security  for  the  debt  of  another  corporation,  for 
which  they  could  not  legally  be  held,  although  no  fraud  is  alleged  and 
the  holder  is  making  his  claim  in  good  faith.**0 

§  362.  Equitable  Rights  of  Third  Persons. — Aside  from  cases  of 
preference  and  of  fraudulent  conveyance,  a  trustee  in  bankruptcy  takes 
the  property  of  the  bankrupt  subject  not  only  to  specific  Hens,  but  also 
to  equities  in  favor  of  third  persons,  whether  arising  out  of  the  act  of 
the  bankrupt  or  by  operation  of  law,  which  are  not  invalid  as  to  credi- 
tors.6*1   Thus,  for  example,  one  having  a  claim  against  a  fund  by  an 


*"  In  re  Gebbie  &  Co.,  167  Fed.  609, 

21  Am.  Bankr.  Rep.  094 ;  Fourth  Street 
Nat.  Bank  v.  Millbourne  Mills  Co.'s 
Trustee,  172  Fed.  177,  96  C.  C.  A.  629, 

22  Am.  Bankr.  Rep.  442;  la  re  A.  P. 
Wilson  &  Co.,  176  Fed.  652,  23  Am. 
Bankr.  Rep.  907;  Godwin  v.  Murcblson 
Nat.  Bank,  145  N.  O.  320,  59  S.  E.  154, 
17  U  R.  A.  <N.  S.)  935;  French  v.  White, 
78  Vt.  89,  62  AtL  35,  2  L.  R,  A.  (N.  S.) 
804,  6  Ann.  Cas.  479 ;  Goodrich  v.  Dore, 
194  Mass.  493,  80  N.  E.  480.  See*  In  re 
Zinner,  202  Fed.  197,  29  Am.  Bankr.  Rep. 
860;  In  re  Shulnian,  206  Fed.  129,  30 
Am.  Bankr.  Rep.  238. 

<*»  la  re  Shulman  (D.  C.)  206  Fed.  129, 
30  Am.  Bankr.  Rep.  238. 

too  First  Nat.  Bank  v.  Towner,  239 
Fed.  433,  152  C.  C.  A.  311,  38  Am.  Bankr. 
Rep.  576. 

soi  Grelf  Bros.  Cooperage  Co.  v.  Mul- 
linlx  <C.  C.  A.)  264  Fed.  391,  45  Am. 
Bankr.  Rep.  265;  Cohen  v.  Bacharach, 
229  Fed.  385,  143  C.  C.  A.  505,  36  Am. 
Bankr.  Rep.  166;  In  re  Einstein  (D. 
C.)  245  Fed.  189,  40  Am.  Bankr.  Rep. 
507;   In  re  Cotton  (D.  C.)  209  Fed.  124, 


31  Am.  Bankr.  Rep.  568;  In  re  Sher- 
woods,  210  Fed.  754,  127  C.  Q  A.  304, 
Ann.  Cas.  1916A,  940,  31  Am.  Bankr. 
Rep.  769;  Gage  Lumber  Co.  v.  McEl- 
downey.  207  Fed.  255,  124  C.  C.  A.  641,  30 
Am.  Bankr.  Bep.  251 ;  in  re  M.  B.  Dunn 
&  Co.  (D.  C.)  193  Fed.  212,  28  Am.  Bankr. 
Rep.  127;  In  re  McConneil  (D.  C.)  197 
Fed.  438,  28  Am.  Bankr.  Rep.  659 ;  Oood- 
nough  Mercantile  k  Stock  Co.  v.  Gallo- 
way (D.  C.)  171  Fed.  940,  22  Am.  Bankr. 
Rep.  803;  In  re  Cbantler  Cloak  ft  Salt 
Co.  <D.  C.)  151  Fed.  952,  18  Am.  Bankr. 
Rep.  498;  Crosby  v.  Rldout,  27  App.  O. 
C.  481;  Blake  v.  Meadows,  225  Mo.  1, 
123  S.  W.  868,  30  L.  R.  A.  (N.  S.)  1; 
Kimball  t.  Baker  Land  &  Title  Co.,  152 
Wis.  441,  140  N.  W.  47.  See  Hotchkiss 
v.  National  City  Bank  (D.  C.)  200  Fed. 
287.  The  trustee  in  bankruptcy,  of  one 
who  had  contracted  with  the  state  to 
install  certain  plumbing  will  be  post- 
poned to  the  rights  of  a  surety  for  the 
contractor,  which  performed  the  con- 
tract on  the  contractor's  default.  Derby 
v.  United  States  Fidelity  &  Guaranty 
Co.,  87  Or.  34,  169  Pac.  500. 
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equitable  assignment  from  the  bankrupt  may  assert  it  against  the  trus- 
tee in  bankruptcy.80*  A  check  on  a  bank,  where  the  drawer  has  suffi- 
cient funds  to  meet  it,  operates  as  an  equitable  assignment  pro  tanto  of 
the  money  as  between  the  holder  of  the  check  and  the  trustee  in  bank- 
ruptcy of  the  drawer,5**  unless  the  statute  law  of  the  particular  state 
has  established  a  different  rule.***  A  draft  does  not  ordinarily  oper- 
ate as  an  equitable  assignment  until  it  has  been  accepted,  but  if  the 
drawer,  having  no  funds  to  meet  it  at  the  time  it  is  presented,  after- 
wards makes  a  remittance  for  the  specific  purpose  of  taking  up  the  draft, 
the  holder  has  an  equitable  claim  upon  the  fund  thus  set  apart.*011  The 
same  is  true  of  an  order  given  by  the  bankrupt  on  his  attorney,  direct- 
ing the  latter  to  pay  the  holder  out  of  the  proceeds  of  notes  collected 
by  him  for  the  bankrupt,***  and  of  an  order  on  the  bankrupt's  agent  to 
pay  the  holder  out  of  rents  collected  by  the  agent  for  the  bankrupt.**7 
But  a  mere  promise  to  pay  out  of  a  particular  fund  when  received,  the 
promisor  retaining  control  of  the  fund,  and  no  notice  being  given  to 
the  person  who  is  to  pay,  does  not  create  any  lien  or  charge  upon  the 
fund  or  any  equity  in  it,8**  nor  does  an  order  directing  an  insurance 
agent  to  pay  the  holder  part  of  the  proceeds  of  an  insurance  loss  due 
to  the  bankrupt,  where  no  notice  is  given  to  the  insurance  company  and 
the  agent  has  no  authority  from  the  company  to  comply  with  such  an 
order.*0*  And  one  who  holds  funds  of  the  bankrupt  in  the  character 
of  a  trustee  or  as  security  for  his  own  debt,  has  no  power  to  bind  the 
trustee  in  bankruptcy  by  a  promise  given  to  a  creditor  to  pay  him  out 
of  the  fund*10  But  where  plaintiff,  being  a  member  of  a  stock  ex- 
change, is  in  the  habit  of  executing  orders  for  a  brokerage  firm  not  a 
member,  and  the  firm  accepts  orders  of  customers,  which  it  directs 
plaintiff  to  execute,  such  customers,  though  unknown  to  plaintiff,  sus- 
tain the  relation  to  him  of  debtor  and  creditor,  and  he  will  be  required 
to  pay  them  the  funds  he  may  have  from  their  business  done  on  the 


*°=  In  re  Himna  (D.  C.)  105  Fed.  587,  201,  Fed.  Cas.  No.  3,894 ;    Sell  gin  an  v. 

5  Am.  Bankr.  Rep.  127 ;  Andrews  Elec-  Wells,  17  Blatcht  410,  1  Fed.  302. 

trie,  Inc.  v.  St  Alpnonse  Catholic  Total  *••  In  re  Smith,  16  N.  B.  B,  399,  Fed. 

Abstinence  Soc.,  233  Mass.  20,  123  N.  E.  Cas.  No.  12,992. 

103.    See  In  re  Stiger  (D.  C.)  202  Fed.  «"  In  re  Oliver,  132  Fed.  588,  12  Am. 

791.  Bankr.  Rep.  694. 

hoi  First  Nat.  Bank  ■».  Coates  (C.  O.)  60B  Ex  P"18  Tremont  Nail  Co.,  16  N. 

8  Fed.  540,  3  McCrary,  9 ;    Fourth  Nat.  B'  R  448'  Fed-  Cas-  No-  14-168- 

Bank  7.  City  Nat  Bank,  68  111.  398,  10  m  In  re  The  Leader-  *»  Fed.  624, 

N  B    It   44                                               -  26  Bankr.  Rep.  668. 

"'In  re  Ballantlne,  186  Fed.  01,  109 

»• In  re  Grlve,  151  Fed.  711,  18  Am.  a  c_  A    203,  26  Am.  Bankr.  Hep.  275. 

Bankr.  Rep.  202.  See  Jn  rB  KeSsler  &  Co.,  165  Fed.  508, 

bob  Dickey  v.  Harmon,  1  Crunch,  C.  C.  21  Am.  Bankr.  Rep.  583. 


v  Google 


§   362  LAW  OF  BANKBUPTCT  792 

firm's  orders,  before  he  pays  anything  to  the  firm's  trustee  in  bankrupt- 
cy."1 

An  equitable  right  or  claim  in  favor  of  a  third  person  may  also 
grow  out  of  circumstances  which  would  raise  an  estoppel  against  the 
bankrupt  to  claim  particular  property  as  his  own.  Generally,  such  an 
estoppel  will  be  equally  effective  against  the  trustee  in  bankruptcy.*1* 
And  conversely,  the  trustee  may  claim  an  estoppel  against  one  who 
fails  to  assert  his  claims  at  the  proper  season,  provided  that  positive 
and  clear  loss  has  resulted.61*  But  the  advantage  derived  from  a  mis- 
take made  by  a  bankrupt  when  reducing  to  writing  a  contract  made  by 
him,  is  not  an  asset  in  the  hands  of  his  trustee,  for  the  latter  is  not  a 
bona  fide  purchaser  for  value  in  such  sense  as  to  bar  the  reformation 
of  the  contract  in  equity."1*  But  on  the  other  hand,  circumstances  un- 
der which  a  court  of  equity  might  permit  a  rescission  of  a  contract  of 
sale,  on  the  ground  of  mistake,  where  the  parties  could  be  restored  to 
their  original  position,  may  not  warrant  such  relief  after  the  pur- 
chaser has  become  bankrupt  and  the  rights  of  creditors  have  intervened, 
and  especially  where  the  specific  property  cannot  be  restored.518 

Real  property  of  a  bankrupt,  which  was  intended  to  be  covered 
by  a  mortgage,  but  which  was  not  sufficiently  described  therein  to  give 
the  trustee  notice  of  the  fact,  passes  to  the  trustee,  especially  since  the 
amendment  of  1910  to  the  Bankruptcy  Act,  which  gives  him  the  rights, 
remedies,  and  powers,  of  a  creditor  holding  a  lien.*"  But  a  receiver  in 
bankruptcy  acquires  no  specific  lien  on  property  of  the  bankrupt  con- 
sisting in  deposits  in  a  bank  which  will  prevent  the  bank  from  setting 
off  against  the  deposits,  after  the  adjudication,  notes  due  to  it  which 
had  not  matured  when  the  receiver  was  appointed.8" 

<■>«  Doueette   v.    Baldwin,    194    Muss,  and  (Hie  Is  taken  In  the  name  of  one,  the 

131,  80  N.  R.  444.  trustee  la  bankruptcy  of  the  legal  owner 

"lAkltne   Trust   Co.    v.    Smith,   182  caimot  claim  a  greater  Interest  than  the 

Fed.  440, 104  C.  C.  A.  556,  25  Am.  Bankr.  bankrupt  actually  had.    Jones  v.  Dugiui, 

Rep.  603.    Where  officers  and  stockhold-  124  Mil.  346,  92  Atl.  775. 

ers  of  a  corporation  In  effect  ratify  Irreg-  an  in   rP  ix.il,  162  Fed.  TO,  20  Am. 

ular  payments  by  a  corporate  officer  of  Bankr.  Rep.  548. 

bis  Individual  indebtedness  with  checks  "*Zartman  v.  First  Nat.  Bank,  216 

drawn  directly  upon  the  corporation,  by  V.  S.  134.  30  Sup.  Ct  368,  54  L,  Ed.  418, 

remaining  silent  and  thus  preventing  the  23  Am.  Bankr.  Rep.  635. 

creditor  from  proceeding  against  the  cor-  "■»  In  re  American  Knit  Goods  Mfg. 

l«rate  officer,  the  trustee  In  bankruptcy  Co.,  155  Fed.  906,  19  Am.  Bankr.  Rep. 

of  the  corporation  cannot  contend  that  212. 

the  officer  was  not  authorized  to  draw  "Bin  re  Scruggs  Bros.   (D.  C.)  252 

such  checks.   Atherton  v.  Beamnn  (D.  O.)  Fed.  322,  40  Am.  Bankr.  Hep.  543. 

256  Fed.  871,  42  Am.  Bankr.  Rep.  631.  ■•«De  Long  v.   Mechanics  *  Metals 

Where  two  persons  purchase  property,  Nat.  Bank,  168  App.  Div.  525,  153  N.  T. 

each  paying  part  of  the  purchase  money.  Supp.  1010. 
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866.  Mortgages  of  Heal  Property. 

367.  Chattel  Mortgages. 

868.  Pledges  and  Assignments  of  Collateral. 

869.  Maritime  Uens. 

370.  Attorneys'  Liens  for  Services. 

371.  Vendors'  Liens. 
872.  Statutory  Liens. 
373.  Landlord's  Lien  for  Rent. 
871.  Liens  of  Mechanics  and  Materialmen. 
375.  Liens  Acquired  by  Legal  Proceedings  Before  Bankruptcy. 
876  Same;  Attachment  or  Garnishment. 

877.  Same;  Judgment  or  Execution. 

878.  Dissolution  of  Liens  by  Adjudication. 

870.  Insolvency  of  Debtor. 
380.  Date  of  Attaching  of  Lien  as  Affecting  Dissolution  • 

881.  Rights  of  Bona  Fide  Purchasers. 

882.  Rights  of  Trustee  as  to  Property  Affected  by  Liens. 

883.  Conveyance  or  Surrender  of  Property  Under  Order  of  Court 

884.  Subrogation  of  Trustee  to  Rights  of  Lien  holder  s. 
385. '  Rights  and  Remedies  of  Creditor  on  Dissolution  of  Lien. 

Costs  and  Fees  Incurred  Under  Dissolved  Lien. 
Proceedings  to  Establish  or  Enforce  Liens, 
Same ;  Proceedings  In  State  Courts. 
8ama;  Restraining  Proceedings  In  State  Courts. 
Same;  Foreclosure  of  Mortgages. 
391.     Same ;  Proceedings  Out  of  Court 

§  363.  Statutory  Provisions. — The  sixty-seventh  section  of  the 
bankruptcy  act  provides,  in  clause  "c,"  that  "a  lien  created  by  or  obtain- 
ed in  or  pursuant  to  any  suit  or  proceeding  at  law  or  in  equity,  including 
an  attachment  upon  mesne  process  or  a  judgment  by  confession,  which 
was  begun  against  a  person  within  four  months  before  the  filing  of  a 
petition  in  bankruptcy  by  or  against  such  person  shall  be  dissolved  by 
the  adjudication  of  such  person  to  be  a  bankrupt  if  (1)  it  appears  that 
said  lien  was  obtained  and  permitted  while  the  defendant  was  insolvent 
and  that  its  existence  and  enforcement  will  work  a  preference,  or  (2)  the 
party  or  parties  to  be  benefited  thereby  had  reasonable  cause  to  believe 
the  defendant  was  insolvent  and  in  contemplation  of  bankruptcy,  or  (3) 
that  such  lien  was  sought  and  permitted  in  fraud  of  the  provisions  of 
this  act;  or  if  the  dissolution  of  such  lien  would  militate  against  the 
best  interests  of  the  estate  of  such  person,  the  same  shall  not  be  dissolv- 
ed, but  the  trustee  of  the  estate  of  such  person,  for  the  benefit  of  the  es- 
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tate,  shall  be  subrogated  to  the  rights  of  the  holder  of  such  lien  and  em- 
powered to  perfect  and  enforce  the  same  in  his  name  as  trustee  with  like 
force  and  effect  as  such  holder  might  have  done  had  not  bankruptcy 
proceedings  intervened."  Later  in  the  same  section  it  is  provided 
(clause  "f")  that  "all  levies,  judgments,  attachments,  or  other  liens,  ob- 
tained through  legal  proceedings  against  a  person  who  is  insolvent,  at 
any  time  within  four  months  prior  to  the  filing  of  a  petition  in  bankrupt- 
cy against  him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged  a 
bankrupt,  and  the  property  affected  by  the  levy,  judgment,  attachment, 
or  other  lien,  shall  be  deemed  wholly  discharged  and  released  from  the 
same,  and  shall  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bank- 
rupt, unless  the  court  shall,  on  due  notice,  order  that  the  right  under 
such  levy,  judgment,  attachment  or  other  lien  shall  be  preserved  for 
the  benefit  of  the  estate;  and  thereupon  the  same  shall  pass  to  and 
may  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as  aforesaid. 
And  the  court  may  order  such  conveyance  as  may  be  necessary  to  carry 
the  purposes  of  this  section  into  effect ;  Provided,  that  nothing  herein 
contained  shall  have  the  effect  to  destroy  or  impair  the  title  obtained  by 
such  levy,  judgment,  attachment,  or  other  lien,  of  a  bona  fide  purchaser 
for  value  who  shall  have  acquired  the  same  without  notice  or  reasonable 
cause  for  inquiry." 

Although  the  latter  of  these  two  provisions  is  in  terms  confined  to  a 
person  "against"  whom  a  petition  in  bankruptcy  is  filed,  yet  in  view  of 
the  provision  of  the  first  section  of  the  statute  that  "a  person  against 
whom  a  petition  has  been  filed  shall  include  a  person  who  has  filed  a 
voluntary  petition,"  it  is  held  that  the  provision  as  to  liens  applies  to  cas- 
es of  voluntary  bankruptcy  as  well  as  to  involuntary  cases.1  And  al- 
though it  may  apply  to  proceedings  on  debts  contracted  before  the  pas- 

i  In  re  Richards,  96  Fed.  935,  37  C.  C  Am.  St.  Rep.  382 ;  National  Bank  A  Loan 

A.  634,  3  Am.  Bankr.  Rep.  14S;    In  re  Co.  v.  Spencer,  53  App.  Div.  547,  65  N. 

Dobson,  88  Fed.  86,  3  Am.  Bankr.  Rep.  T.  Supp.  1001;    Ford  v.  Henderson,  91 

420;  In  re  Beals,  116  Fed.  530,  8  Am.  Or.   701,  178   Pac.  381,  179  Pac.   558; 

Bankr.  Rep.  639;  In  re  Vaughan,  97  Fed.  Wallace  v.  Camp,  200  Pa.  St.  220,  49  Atl. 

560,  3  Am.  Bankr.  Rep.  362 ;  In  re  Lesser,  942 ;    Meneke  v.  Rosenberg,  202  Pa.  St. 

100  Fed.  433,  3  Am.  Bankr.  Rep.  815;  In  131,  51  Atl.   767,  90  Am.   St.   Rep.  618; 

re  Rboads,  98  Fed.  399,  3  Am.  Bankr.  Rothermel  v.  Moyer,  24  Pa.  Super.  Ct 

Rep.  880;    In  re  McCartney,  109  Fed.  325;    Gardiner  v.  Ross,  19  S.  Dak.  497, 

621,  6  Am.  Bankr.  Rep.  367;   Gabriel  v.  104  N.  W.  220;  Farrell  v.  W.  B.  Lockett 

Tonner,  138  Cal.  63,  70  Pac.  1021 ;    Me-  &   Co.,   115    Tenn.  494,   91   S.  W.  209. 

Kenney  r.  Cheney,  118  Ga.  387,  45  S.  E.  Contra,  In  re  De  Lue,  91  Fed.  510,  1  Am. 

433;    Jones  v.  Stevens.  94  Me.  582,  48  Bankr.  Rep.  387;    In  re  O'Connor,  95 

Atl.  170;    Sttckney  &  Babcock  Coal  Co.  Fed.  943;    In  re  Essley,  93  Fed.  419,  1 

v.  Goodwin,  95  Me.  246,  49  Atl.  1039,  85  Am.   Bankr.  Rep.  715.     And  see  In  re 

Am.  St  Rep.  408 :    Brown  r.  Case,  ISO  Kemp,  101  Fed.  689,  4  Am.  Bankr.  Rep. 

Mass.  45.  61  N.  E,  279;    Cavanaugb  v.  242. 
Feiiley.  94  Minn.  505,  103  N.  W.  711,  110 
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sage  of  the  law,  yet  it  is  not  for  that  reason  objectionable  as  impairing 
the  obligation  of  contracts,  since  it  affects  only  the  remedy  on  the  con- 
tract, and  not  the  contract  itself.8  This  provision  is  not  intended  solely 
for  effect  in  the  courts  of  bankruptcy,  but  it  is  equally  binding  upon  the 
courts  of  the  states,'  and  it  overrides  and  is  superior  to  all  state  laws  on 
the  same  subject  * 

No  one  can  fail  to  notice  that  the  two  clauses  of  the  act  which  we 
have  quoted  above,  clauses  "c"  and  "f"  of  the  sixty-seventh  section,  are 
to  a  certain  extent  duplicates  of  each  other,  and  yet  sufficiently  unlike 
to  introduce  the  greatest  confusion  into  the  law  if  both  are  to  have  equal 
authority.  This  state  of  affairs  is  accounted  for  by  the  fact  that  the  one 
clause  was  contained  in  the  bill  as  originally  passed  by  the  House  of 
Representatives,  and  the  other  in  the  bill  as  originally  passed  by  the 
Senate,  and  both  were  retained  by  the  conference  committee  which  set- 
tled the  terms  of  the  statute  in  its  present  form,  and  consequently  passed 
by  both  houses  without  adverting  to  the  conflict  between  them,  It  has 
sometimes  been  thought  that  the  particular  or  special  provisions  in 
clause  "c"  are  to  be  taken  as  exceptions  to  the  general  provisions  of 
clause  "f."  B  But  the  courts  are  now  agreed  that  the  two  clauses  are 
absolutely  repugnant  and  irreconcilable,  and  that  therefore  in  any  case 
of  conflict  between  them,  clause  "c"  must  give  way,  and  clause  "f"  must 
prevail,  as  being  the  latest  expression  of  the  legislative  will.8  Yet  the 
two  clauses  must  be  read  together,  for  the  light  they  may  throw  on  each 
other,  in  construing  the  act  as  a  whole.7 

Both  of  these  provisions  relate  to  liens  obtained  through  legal  pro- 
ceedings. As  to  liens  created  by  the  act  of  the  parties,  or  raised  by  the 
law  without  suit,  the  provisions  are  that  "claims  which  for  want  of  rec- 
ord or  for  other  reasons  would  not  have  been  valid  liens  as  against  the 
claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens  against  his  es- 
tate," and  that  "liens  given  or  accepted  in  good  faith  and  not  in  contem- 
plation of  or  in  fraud  upon  this  act,  and  for  a  present  consideration, 
which  have  been  recorded  according  to  law,  if  record  thereof  was  nec- 
essary in  order  to  impart  notice,  shall,  to  the  extent  of  such  present  con- 
sideration only,  not  be  affected  by  this  act."* 

»In  re  Rboads,  96  Fed.  399,  8  Am.  7SG,  28  Am.   Bankr.  Rep.   182;    In   re 

Bankr.  Rep.  380.  Richards,  96  Fed.  935,  37  C.  C.  A.  634, 

■  Thompson  v.  Rngan,  117  Ky.  577,  78  3  Am.  Bankr.  Rep.  145 ;    In  re  Rhoads, 

S.  W.  485.  98  Fed.  399,  3  Am.  Bankr.  Rep.  380. 

*  Atkinson  v.  Purdy,  Crabbe,  551,  Fed.  t  Folger  v.  Putnam  (C.  C.  A.)  194  Fed. 

Cas.  No.  616.  793,  28  Am.  Bankr.  Rep.  173. 

»  Ex  parte  Chase,  62  S.  C.  363,  38  S.  «  Bankruptcy  Act  1898,  j  67,  clauses 

E.  718.  "a"  and  "d." 

e  Cook  v.  Robinson  (C.  C.  A.)  194  Fed. 
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§  364.  Validity  of  Liens  as  Against  Trustee. — Except  as  to  the 
classes  of  liens  expressly  declared  by  the  bankruptcy  act  to  be  dissolved 
by  an  adjudication  within  four  months  after  they  attached,  and  except 
also  in  cases  of  fraud  or  attempted  preference,  the  rule  is  that  proceed- 
ings in  bankruptcy  do  not  interfere  with  existing  valid  liens,  but  the  trus- 
tee takes  the  property  of  the  bankrupt  subject  to  all  such  liens  as  would 
have  been  enforceable  against  it  in  the  hands  of  the  bankrupt  himself.8 
And  as  the  trustee  does  not  occupy  the  technical  position  of  a  "purchaser 
for  value,"  it  is  immaterial  whether  or  not  he  had  notice  of  a  given  lien, 
or  rather,  he  is  supposed  to  take  with  notice.10  Further,  as  to  liens 
which  are  thus  protected  and  preserved,  the  bankruptcy  law  makes 
no  distinction  between  them,  as  to  the  manner  in  which  they 
originated,  or  whether  they  are  enforceable  at  law  or  in  equity,11  but  will 
preserve  them  all  and  direct  their  payment  in  their  relative  order  of  rank 
and  priority,"  and  if  the  trustee  in  bankruptcy  does  not  undertake  the 
administration  of  the  property  affected,  and  the  lien  creditor  does  not 
prove  his  debt  in  the  bankruptcy  proceeding,  the  lien  will  survive  that 
proceeding.18 

But  a  lien  claimed  by  a  creditor  must  be  valid  under  the  law  of  the 
particular  state,14  and  free  from  all  fraudulent  design  as  against  other 


•  Rode  &  Horn  v.  Phipps,  196  Fed. 
414.  115  C.  C.  A.  316,  27  Am.  Bankr. 
Rep.  S27 ;  Atchison,  T.  &  S.  F.  By.  Co. 
v.  Hurley,  153  Fed.  503,  S2  C.  C.  A.  453, 
18  Am.  Rankr.  Rep.  396;  Tucker  v. 
Cortin,  148  Fed.  929,  78  C.  C.  A.  557.  17 
Am.  Bankr.  Rep.  354;  In  re  Boschelli, 
1S3  Fed.  864,  25  Am.  Bankr.  Rep.  528; 
.  In  re  Colombia  Fireproof  Door  &  Trim 
Co.,  168  Fed.  159,  21  Am.  Bankr.  Rep. 
714 ;  In  re  Plattevllle  Foundry  ft  Ma- 
chine Co..  147  Fed.  828,  17  Am.  Bankr. 
Rep.  201;  In  re  Clifford,  136  Fed.  475. 
14  Am.  Bnukr.  Rep.  281;  Sehoenthaler 
v.  Rossltnm,  107  HI.  App.  427;  Mat- 
tocks v.  Baker,  2  Fed.  455 ;  Robinson  v. 
Turtle.  2  Hask.  76,  Fed.  Cas.  No.  11,068; 
Presbyterian  Board,  etc.,  v.  Gil  bee.  212 
I*n.  St.  310,  61  Art.  925.  The  rule  that 
the  filing  of  a  petition  In  bankruptcy  1b 
In  effect  an  attachment  and  Injunction 
has  no  application  to  those  holding  sub- 
stantial claims,  antedating  the  filing,  to 
liens  upon  property  of  the  bankrupt.  In 
re  Rathman.  183  Fed.  913.  106  C.  C.  A. 
253,  25  Am.  Rankr.  Rep.  246.  Equitable 
liens  of  creditors  of  a  decedent  upon 
land  devised  by  him  are  not  lost  by  the 
passing  of  the  legal  title  of  the  land  to 
the  trustee  in  bankruptcy  of  his  devisee, 
for  such  property  passes  subject  to  aU 


equities  impressed  upon  It  In  the  hands 
of  the  bankrupt.  In  re  McAusland  (D. 
C.)  235  Fed.  173,  37  Am.  Bankr.  Rep. 
519. 

io  Chi  son  v.  Morris,  10  Johns.  (N.  Y.) 
524;  State  v.  Superior  Court  ot  King 
Counti  03  Wash.  312,  115  Pac.  307, 
Ann.  Cas.  1913D,  1119. 

ii  Reed  v.  BuIUngton,  49  Miss.  223,  11 
N.  B.  It.  408. 

i=  McLean  v.  Lafayette  Bank,  3  Mc- 
Lean. EST,  Fed.  Cas.  No.  8,888;  In  re 
Longfellow,  2  Hask.  221,  17  N.  B.  R.  27, 
Fed.  Cas.  No.  8486.  A  court  of  bank- 
ruptcy will  release  from  its  administra- 
tion only  that  property  of  a  bankrupt  in 
which,  by  reason  of  conceded  and  ab- 
sorbing superior  Hens  and  privileges,  the 
trustee  has  no  equity.  Roger  t.  J.  B. 
Levert  Co.,  237  Fed.  737,  150  C.  a  A. 
491,  38  Am.  Bankr.  Rep.  240. 

"Clanton  t.  Estes,  77  Ga.  352,  1  S. 
B.  163. 

'»  Hoyt  v.  Zibell,  259  Fed.  186,  170  C. 
O.  A.  254,  43  Am.  Bankr.  Rep.  538:  In 
re  McAusland  (D.  C.)  235  Fed.  173,  37 
Am.  Bankr.  Rep.  519;  In  re  United 
States  Lnmlier  Co.,  206  Fed.  236,  30  Am. 
Bankr.  Rep.  682:  In  re  Hersey,  171  Fed. 
1004,  22  Am.  Bankr.  Rep.  863;  Piatt  v. 
Preston,  Fed.  Cas.  No.  11219.    Though 
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creditors."  But  where  the  question  is  purely  between  the  trustee  in 
bankruptcy  and  the  lien-creditor,  the  rights  of  the  former  are  measured 
by  those  of  the  bankrupt.  If  the  contract  or  arrangement  by  which  the 
lien  was  created  was  binding  on  the  bankrupt,  it  will  be  binding  on  his 
trustee."  But  if  it  was  not  binding  as  between  the  immediate  parties, — 
as,  for  instance,  in  the  case  of  an  agreement  for  a  lien  on  personal  prop- 
erty, but  without  change  of  possession, — it  will  not  affect  the  property  in 
the  hands  of  the  trustee."  But  if  the  circumstances  were  such  that  the 
bankrupt  would  be  estopped  to  take  advantage  of  a  defect  or  irregulari- 
ty, the  estoppel  may  also  be  set  up  against  his  trustee.18  Thus,  where  a 
corporation,  before  becoming  bankrupt,  had  given  a  mortgage  on  its 
property,  but  without  complying  with  the  state  law  requiring  such  a 
mortgage  to  be  authorized  by  a  vote  of  the  stockholders  in  meeting,  it 
was  held  that  its  trustee  in  bankruptcy  could  not  take  advantage  of  the 
defect,  in  view  of  the  fact  that  the  courts  of  the  state  had  construed  that 
provision  of  the  statute  as  being  for  the  exclusive  benefit  of  the  stock- 
holders.1* But  the  trustee  is  not  so  far  in  privity  with  the  bankrupt  as 
to  be  prohibited  from  attacking  judgments  against  him  collaterally,  as, 
in  the  case  of  a  judgment  obtained  on  a  debt  not  due.** 

Further,  it  is  necessary  that  the  lien  should  be  in  full  force  and  vital- 
ity at  the  date  of  the  adjudication.    If  it  has  been  in  any  way  released  or 


the  rights  of  a  trustee  In  bankruptcy 
and  those  of  an  assignee  in  insolvency 
under  a  stale  statute  are  defined  In 
similar  language,  yet  a  state  statute 
making  a  certain  transfer  void  as  against 
an  assignee  eo  nomine  does  not  make  It 
void  as  against  a  trustee  in  bankruptcy. 
In  re  Lovelaud,  155  Fed.  838,  84  C.  C.  A. 
72,  IS  Am.  Bankr.  Itep.  18. 

is  Onimen  v.  Talcott,  188  Fed.  401,  112 
C.  C.  A.  239,  26  Am.  Bankr.  Bep.  689. 
Where  an  assignment  of  accounts  by  the 
bankrupt  was  subject  to  attack  as  pref- 
erential and  fraudulent,  a  defendant, 
who  had  consented  to  the  bankrupt's  use 
in  his  business  of  sums  of  money  col- 
lected, was  held  not  entitled  to  an  equi- 
table lien  for  those  amounts.  Chapman 
v.  Hunt  (D.  C.)  248  Fed.  160.  41  Am. 
Bankr.  Hep.  482.  Where  a  wife  paid 
seven-eighths  of  the  purchase  price  of 
land  taken  In  the  name  of  the  husband, 
who  bought  goods,  giving  a  note  and 
mortgage  to  the  seller,  which  borrowed 
money  from  a  bank,  depositing  accounts 
and  the  note  as  collateral,  and  the  seller 
was  thereafter  declared  bankrupt,  and 
the  trustee  recovered  the  collateral  from 
the  bank,  it  was  held  that  the  trustee's 


rights  were  superior  to  the  secret  equity 
of  the  wife.  Gee  t.  Parks  (Tex.  CIt. 
App.>  193  S.  W.  767. 

i*  Id  re  Greek  Mfg.  &  Enterprising 
Co.  (D.  C.)  107  Fed.  424,  21  Am.  Bankr. 
Rep.  717.  But  see  Scandinavian -Ameri- 
can Bank  v.  Sabin,  227  Fed.  679,  142  C. 
C.  A.  211, 36  Am.  Bankr.  Rep.  151,  holding 
that  an  agreement  under  which  a  creditor 
claims  a  lien  on  property,  while  good  as 
between  the  parties,  may  not  be  good  as 
against  the  trustee  In  bankruptcy,  under 
the  1910  amendment  to  the  Bankruptcy 
Act,  giving  the  trustee  the  position  of  a 
lien  creditor. 

■  'In  re  Faulhaber  Stable  Co.,  170 
Fed.  68,  95  C.  C.  A.  344,  22  Am.  Bankr. 
Rep.  381;  Bank  of  Leavenworth  v. 
Hunt,  11  Wall.  391,  20  L.  Ed.  190. 

is  Allen  v.  Whittemore,  8  Ben.  485,  14 
N.  B.  R.  189,  Fed.  Cas.  No.  241.  See  In 
re  Jackson  Light  &  Traction  Co.  (C.  C. 
A.)  289  Fed.  223,  46  Am.  Bankr.  Rep. 
258. 

■  »  In  re  V.  &  M.  Lumber  Co.,  182  Fed. 
231;  Stuart  v.  Holt,  198  Ala.  73,  78 
South.  390. 

'<•  Partridge  v.  Dearborn.  2  Low.  286, 
9  N.  B.  R.  474,  Fed.  Cas.  No.  10,785. 
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relinquished  before  that  time,  it  cannot  be  revived  as  against  the  trus- 
tee." And  after  the  adjudication  it  is  too  late  to  fasten  any  lien  upon  the 
property  of  the  bankrupt  however  far  the  debt  or  claim  may  antedate  it.** 
Subject  to  these  conditions,  all  classes  of  liens  may  follow  the  specific 
property  affected  into  the  hands  of  a  trustee  in  bankruptcy,  such,  for  in- 
stance, as  the  lien  of  a  state  for  taxes,*'  the  lien  of  a  factor  for  advances 
to  his  principal  and  for  his  commissions,**  the  lien  of  a  municipal  corpo- 
ration on  a  stock  of  goods  belonging  to  one  of  its  public  officers  which 
was  purchased  wholly  or  in  part  with  public  moneys  misappropriated 
by  him,*6  or  the  lien  of  the  surety  on  the  bond  of  a  bankrupt  contractor, 
against  funds  remaining  due  under  the  contract,**  or  the  lien  of  a  private 
corporation,  created  by  its  by-laws,  on  the  stock  of  each  stockholder  to 
cover  his  indebtedness  to  the  corporation,*1  or  the  lien  created  by  the  fil- 
ing of  a  judgment  creditor's  bill  to  set  aside  a  fraudulent  conveyance  and 
subject  the  property  conveyed  to  the  satisfaction  of  the  judgment,  after 
the  service  of  process  thereon,*8  or  at  any  rate  after  the  service  of  an 
injunction  or  the  appointment  of  a  receiver.**  And  although  a  mere  per- 
sonal claim  against  a  bankrupt's  estate  does  not  constitute  a  lien,**  yet 
the  bankruptcy  act  will  save  and  protect  equitable  liens  as  well  as  those 
given  by  statute  or  raised  by  the  explicit  agreement  of  the  parties,  and 
the  court  of  bankruptcy  will  recognize  a  lien  of  this  character  wherever 
a  court  of  equity  would  do  so."  Such  an  equitable  lien  may  arise  out  of 
the  assignment,  as  security  for  a  loan,  of  money  to  accrue  under  a  con- 


«  Sage  v.  Wynkoop,  16  N.  B.  R.  363, 
Fed.  Cas.  No.  12,215,  affirmed,  104  U. 
S.  319,  26  L.  Ed.  740.  But  see  Crane  v. 
Penny,  2  Fed.  187,  as  to  the  right  of  a 
trustee  in  bankruptcy  to  plead  that  an 
execution  was  dormant  at  the  time  of 
the  adjudication. 

a*  In  re  York  Silk  Mfg]  Co.,  188  Fed. 
735,  26  Am.  Bankr.  Rep.  660;  In  re 
Badenheim,  15  N.  B.  R.  370,  Fed.  Cas. 
No.  716. 

"  In  re  Brand,  2  Hughes.  334,  3  N.  B. 
8.  324,  Fed.  Cas.  No.  1,809. 

«  Ommen  v,  Taleott,  188  Fed.  401, 
112  C.  C.  A.  239,  26  Am.  Bankr.  Rep. 
689;  In  re  Roseberry,  8  Biss.  112,  16 
N.  B.  R.  340.  Fed.  Cas.  No.  12.052 ;  Nis- 
bet  v.  SIgel-Campion  Live  Stock  Com- 
mission Co.,  21  Colo.  App.  494,  123  Pac. 
110;  Boise  v.  Taleott  (D.  G.)  212  Fed. 
268,  36  Am.  Bankr.  Rep.  838. 

-"  Smith  v.  Township  of  An  Gres,  150 
Fed.  257,  17  Am.  Bankr.  Rep.  745. 

*»Lyttle  v.  National  Surety  Co.,  43 
App.  D.  C.  136. 

"  In  re  Dunkerson,  4  Biss.   227,  Fed. 


Cas.  No.  4,156;  In  re  Blgelow,  2  Fen. 
469,  1  N.  B.  R.  667,  Fed.  Cas.  No.  1,395. 

"  Bradley  v.  United  Wireless  Tele- 
graph Co.,  79  N.  J.  Eq.  458,  81  Atl.  1107; 
In  re  Beadle,  5  Snwy.  351,  Fed.  Cas.  No. 
1455.  Compare  In  re  Pitts,  9  Fed.  542. 
And  see  Bllck  v.  Nlmmo,  121  Md.  139,  88 
Atl.  116. 

s»  In  re  Smith,  Fed.  Cas.  No.  12,997: 
Johnson  v.  Rogers,  15  N.  B.  R,  1,  Fed. 
Cas.  No.  7,408;  In  re  Pemberton  (D.  C.) 
260  Fed.  521,  43  Am.  Bankr.  Rep.  149; 
Bradley  v.  United  Wireless  Telegraph 
Co.,  83  N.  3.  Eq.  688,  93  Atl.  1084. 

*•>  Easoo  v.  Garrison,  36  Tex.  Civ.  App. 
574,  82  8.  W.  800;  Hotchkiss  v.  National 
City  Bank,  200  Fed.  287. 

"In  re  Plantations  Co.  (D.  C.)  270 
Fed.  273.  46  Am.  Bankr.  Rep.  318 ;  Wal- 
ton Land  &  Timber  Co.  v.  Runyan  (C. 
C.  A.)  269  Fed.  128,  46  Am.  Bankr.  Rep. 
251;  Gage  Lumber  Co.  v.  McEldowney 
(O.  C.  A.)  207  Fed.  255,  80  Am.  Bankr. 
Rep.  251 ;  In  re  Hoffman,  199  Fed.  448, 
28  Am.  Bankr.  Rep.  680;  Parker  v.  Bates, 
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tract,**  or  out  of  the  agreement  of  the  bankrupt  to  assign  specific  ac- 
counts or  funds  as  security  for  advances  of  money  made  to  him."  So  a 
purchaser  of  drafts  drawn  by  the  bankrupt  on  a  London  bank,  which 
were  refused  payment  because  of  the  intervening  bankruptcy,  was  held 
entitled  to  an  equitable  lien  on  securities  deposited  by  the  bankrupt  in 
New  York  to  protect  such  drafts,  pursuant  to  an  agreement  with  the 
drawee.1*  Again,  a  purchaser  of  lumber  to  be  manufactured  by  the 
bankrupt,  having  made  large  advances  thereon,  was  held  to  have  an  eq- 
uitable lien  on  lumber  sawed  and  piled  in  the  bankrupt's  yards  at  the 
time  the  bankruptcy  occurred,  and  which  was  intended  to  be  applied  on 
the  contract,  the  lien  being  enforceable  against  the  bankrupt's  trustee.*0 
And  so,  as  against  the  trustee  in  bankruptcy,  one  who  had  made  loans  to 
the  bankrupt,  squired  by  instruments  representing  the  grain  handled  by 
it,  which  instruments,  more  than  four  months  before  the  adjudication, 
were  taken  up  and  replaced  by  a  single  receipt  covering  grain  in  various 
elevators  in  several  states,  but  which  receipt  did  not  comply  with  the 
state  laws  governing  warehouse  receipts,  was  held  entitled  to  an  equita- 
ble lien."  On  the  same  principle,  where  a  mortgagor,  after  having  paid 
a  part  of  the  mortgage  debt,  borrowed  further  sums  from  the  mortgagee, 
and  indorsements  were  made  on  the  mortgage  note  to  the  effect  that  such 
sums  should  be  added  to  the  amount  previously  remaining  due  thereon, 
it  was  held  that  the  mortgage  was  a  valid  lien  in  equity  for  the  full 
amount  as  so  increased,  as  against  the  mortgagor's  trustee  in  bankrupt- 
cy." So,  an  equitable  lien  on  personal  property  may  be  created  by  a 
verbal  agreement,  provided  the  intention  is  clear  to  charge  some  particu- 

203  Fed.  294,  30  Am.  Bankr.  Rep.  198 ;  Elmore  v.  Symonds,  183  Mass.  321,  67  N. 

Atchison,  T.  &  S.  F.  By.  Co.  v.  Hurley,  E.  314;  Boss  v.  Saunders,  123  Fed.  737; 

153  Fed.  503,  82  C.  C.  A.  453,  18  Am.  Moore  v.  Green,  145  Fed.  472,  76  C.  C. 

Bankr.  Bep.  396;  Smith  v.  Township  of  A.  242,  16  Am.  Bankr.  Rep.  648;  In  re 

Au  Ores  (C.  C.  A.)  150  Fed.  257,  17  Am.  Teter,  173  Fed.  798,  28  Am.  Bankr.  Bep. 

Bankr.  Bep.  745 ;  Hanson  v.  W.  L.  Blake  223 ;    Ernst  v.  Mechanics'  &  Metals  Nat. 

&  Co.,  155  Fed.  342.  19  Am.  Bankr.  Bep.  Bank  {G.  C.  A.)  201  Fed.  664,  29   Am. 

325;  In  re  J.  F.  Grandy  &  Son,  146  Fed.  Bankr.  Rep.  289. 

318,  17  Am.  Bankr.  Bep.  206;  In  re  Mac-  «  Jennings  v.  Whitney,  224  Mass.  138, 

Dougall,   175  Fed.  400,  23  Am.    Bankr.  112  N.  E.  655.    See  Maltble  v.  Olds,  88 

Hep.  762;  Loving  v.  Moore,  37  App.  D.  C.  Conn.  633,  92  Atl.  403. 

214;  Crosby  v.  Ridout,  27  App.  D.  C.  481;  <=  In  re  Imperial  Textile  Co.  (D.  C.) 

Kelly-Buckley  Co.  v.  Cohen,  195  Mass.  239  Fed.  775,  39  Am.  Bankr.  Bep.  534. 

585,  81  N.  E.  297;  Smith  v.  Godwin,  145  «  In  re  HoUins,  215  Fed.  41,  131  O.  C. 

N.    0.  242,  58   S.  E.  1089;    Gardner    v.  A.  340,  L.  R.  A.  1915B,  438. 

Planters'  Nat.  Bank,  54  Tex.  Civ.  App.  "  Gage  Lumber  Co.  v.  McEldowney, 

572,  118  S.  W.  1146;  Newlin  v.  McAfee,  207  Fed.  255.  124  C,  C.  A-  641,  30  Am. 

64  Ala.  357;  Fletcher  v.  Morey,  2  Story,  Bankr.  Rep.  251. 

555,  Fed.  Cas.  No.  4.8G4 ;  Es  parte  Gen-  »»  Britton  v.  Union  Inv.  Co.  (C.  C.  A.) 

eral  Assignee,  5  Law  Bep.  362,  Fed.  Cas.  262  Fed.  Ill,  44  Am.  Bankr.  Rep.  531. 

No.  5,305.    See  also  the  following  cases,  "  In  re  Loveland,  155  Fed.  838,  84  C. 

where  the  cl  renin  stances  were  held  not  C.  A.  72, 

sufficient    to  create    an  equitable    lien; 
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lar  property."  Thus,  an  oral  agreement  by  a  mortgagor  to  insure  the 
property  for  the  benefit  of  the  mortgagee,  whose  money  was  used  in  its 
purchase,  will  give  the  mortgagee  an  equitable  lien  on  the  proceeds  of 
the  insurance  after  the  property  has  been  destroyed  by  fire,  as  against  the 
mortgagor  or  his  trustee  in  bankruptcy."  It  is  also  a  part  of  this  gener- 
al doctrine  that  one  whose  money  or  property  was  held  by  the  bankrupt 
in  the  capacity  of  a  trustee,  and  was  converted  or  misappropriated  by 
the  latter,  the  proceeds  going  to  swell  his  general-  estate,  may  claim  a 
lien  on  the  assets  of  the  bankrupt  to  the  extent  of  his  loss,  provided  he 
is  able  to  trace  his  property,  either  in  its  original  shape  or  in  a  substi- 
tuted form,  into  the  hands  of  the  trustee  in  bankruptcy.**  But  the  equi- 
table rights  of  claimants  as  creditors  of  another  corporation,  whose 
property  the  bankrupt  acquired,  on  the  theory  that  ifcwas  transferred 
subject  to  a  trust  ex  maleficio,  cannot  be  treated  as  a  valid  lien  superior 
to  the  rights  of  general  creditors  of  the  bankrupt,  until,  by  some  legal 
proceeding,  it  has  become  attached  to  the  property  of  the  bankrupt.41 
So,  a  customer  of  bankrupt  brokers,  whose  stocks  had  been  loaned  by 
them  and  sold  by  the  borrowers  on  their  insolvency,  is  not  entitled  to 
subrogation  to  a  lien  on  the  proceeds  of  the  sale  of  their  seat  on  the  stock 
exchange.4* 

§  365.  Liens  Invalid  as  Against  Creditors. — Since  a  trustee  in  bank- 
ruptcy is  the  representative  of  the  creditors,  no  one  can  successfully 
assert  against  him  a  lien  on  property  of  the  bankrupt  which,  though  it 
might  have  been  good  as  against  the  bankrupt  himself,  would  be  in- 
valid as  against  his  creditors,48  whether  for  failure  to  record  the  instru- 

»a  Goodnougb  Mercantile  &  Stock  Co.  «  In  i 

v.  Galloway,  156  Fed.  504,  19  Am.  Baukr. 

Hep.  244.  59. 

>•  Hanson  v.  W.  L.  Blake  &  Co.,  155  «  Firat  Nat.  Bank  v.  Staake,  202  U. 

Fed.  342.  19  Am.  Bankr.  Rep.  325 ;  Bell-  S.  141,  26  Sup.  Ct.  5S0,  50  L.  Ed.  967,  16 

ley  V.  Buffalo  German  Ins.  Co.,  86  Misc.  Am.  Bankr.  Rep.  639;  McHarg  v.  Staake, 

Rep.  69,  147  N.  Y.  Supp.  1086.  202  U.  S.  150,  26  Sup.  Ct.  584,  50  I,.  Ed. 

*o  In  re  Brown,  193  Fed.  24,  113  C.  C.  971,  15  Am.  Bankr.  Rep.  646;  Casey  v. 

A.   348;  In  re  A.  O.  Brown  &  Co.,    193  Cavaroc,   96  U.  S.  467,  24  L.  Ed.    779; 

Fed.  30,  113  C.  C.  A.  354 ;  Brown  Bros.  Burnett  v.  Frederick  (C.  C.  A.)  263  Fed. 

Co.  v.  S.mlth  Bros.  Co.  (D.  C.)  231  Fed.  681,  45  Am.  Bankr.  Hep.  442;  Receivers 

476,  37  Am.   Bankr.  Rep.  30.     And  see,  of    Virginia  Iron,  Coal   &  Coke    Co.   v. 

supra.  86  364,  357,  362.  Staake,  133  Fed.  720,  66  C.  C.  A.  550;  In 

«  In  re  American  Candy  Mfg.  Co.  (D.  re  Thomas,   189   Fed.   214,  232,   29  Am. 

C.)  248  Fed.  145,  41  Am.  Bankr.  Rep.  461.  Bankr.  Rep.  945;   In  re  Cramond,  146 

But  see  Brown  Bros.  Co.  v.  Smith  Bros.  Fed.  966,  17  Am.  Bankr.  Rep.  22;  Han- 

Co,  (D.  C.)  231  Fed.  475,  37  Am.  Bankr.  son  v.  W.  L.  Blake  &  Co.,  155  Fed.  342, 

Rep.  30,  holding  that  the  fact  that  the  19    Am.  Bankr.  Rep.  325:    In  re  I.  S. 

particular  funds  converted  by  a  bank-  Vickermnu  &  Co.,  199  Fed.  589,  29  Am. 

nipt  did  not  reach  the  trustee  does  nnt  Bankr.  Rep.  298;  In  re  Booth.  98  Fed. 

defeat  the  Hen  of  the  owner  of  the  funds  975;  Ski  1  ton  v.  Codington,  186  N.  T.  80. 

upon  the  other  assets  of  the  bankrupt.  77    N.  E  790,  113  Am.    St.  Rep.    886; 
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ment  creating  the  alleged  lien44  or  for  any  other  reason,"  provided  it 
can  be  shown  that  general  creditors  were  misled  to  their  injury,  or 
induced  to  give  credit  to  the  bankrupt,  by  reason  of  the  concealment 
or  other  irregularity  which  they  allege  as  a  ground  for  rejecting  the 
alleged  lien.4*  But  under  the  laws  of  some  of  the  states,  as  interpreted 
by  their  courts,  it  is  not  open  to  any  creditor  at  large  to  impeach  an 
alleged  lien  on  property  of  his  debtor,  on  the  ground  of  fraud,  con- 
cealment, or  other  ground  of  invalidity,  but  only  to  a  creditor  who  has 
fastened  a  specific  lien  on  the  particular  property  or  who  is  armed  with 
some  legal  process  which  puts  him  in  a  position  to  enforce  his  claim 
directly  against  the  property.  A  few  decisions,  particularly  under  the 
former  bankruptcy  act,  have  held  that  a  trustee  in  bankruptcy,  for  this 
purpose,  is  in  the  same  position  and  has  the  same  rights  as  a  creditor 
holding  an  execution  or  attachment.*'  But  the  decided  preponderance 
of  authority  was  to  the  effect  that  the  trustee  in  bankruptcy  represents 
only  the  general  creditors,  and  hence,  if  none  of  them  is  in  position  at 
the  time  of  the  adjudication  in  bankruptcy  to  attack  the  validity  of  an 
alleged  lien,  in  virtue  of  having  fastened  a  lien  on  the  property  involved 
or  of  holding  an  execution  or  attachment  or  other  similar  process,  nei; 
ther  can  the  trustee  in  bankruptcy  attack  it,  notwithstanding  fraud,  con- 
cealment, or  other  cause  of  impeachment.*8  And  if  the  lien  was  in- 
valid as  to  one  creditor,  but  valid  as  against  others,  or  if  only  one 


Moore  v.  Young,  4  Bisa.  128,  Fed.  Cas. 
No.  9,782;  In  re  Wynne,  Chase,  227,  4  N. 
B.  K.  23,  Fed.  Cas.  No.  18,117;  Odell  v. 
Flood,  8  Ben.  543.  Fed.  Caa.  No.  10,428; 
Todd  v.  Townsend,  Fed.  Cas.  No.  14,075; 
Johnson  v.  Rogers,  15  X.  B.  R.  1,  Fed. 
Cas.  No.  7,408;  Bdmondson  v.  Hyde,  2 
Sawy.  205,  7  N.  B.  R.  1,  Fed.  Cas.  No. 
4,285 ;  In  re  Morrill,  2  Sawy.  357,  8  N.  B. 
R.  117,  Fed.  Cas.  No.  9,821 ;  In  re  Dnnn, 
2  Hughes,  169,  11  N.  B.  B.  270,  Fed.  Cas. 
No.  4,172 ;  Benner  v.  Scandinavian  Amer- 
ican Bank,  73  Wash.  488,  131  Pae.  1149. 

"  Bnt  Bankruptcy  Act  S  67a  applies 
only  to  claims  which  are  required  by  the 
state  law  to  be  recorded.  In  re  Lane 
Lumber  Co.,  217  Fed.  550.  133  C.  C.  A. 
402,  33  Am.  Bankr.  Rep.  491. 

«  Security  Warehousing  Co.  v.  Hand, 
200  D.  S.  415,  27  Sup.  Ct.  720,  51  L.  Ed. 
1117,  19  Am.  Bankr.  Rep.  291.  affirming 
143  Fed.  32,  74  0.  C.  A.  186,  16  Am. 
Bankr.  Rep.  49.  See  In  re  Tbackara 
Mrg.  Co.,  140  Fed.  126.  15  Am.  Bankr. 
Rep.  258,  holding  the  lien  of  an  out- 
standing execution  Invalid  because  it 
Bl.  k  .  B  k  r.  (3  o  K  o .)  -  -51 


bad  been  allowed  to  lie  dormant  in  the 
hands  of  the  sheriff  for  several  montha. 
So,  a  creditor  who  sold  machinery  to  the 
bankrupt  with  the  understanding  that  it 
was  to  be  used  in  a  vessel  being  built  un- 
der contract  for  the  United  States  was 
beld  to  have  no  lien  upon  the  machin- 
ery, nor  upon  the  contract  or  Its  pro- 
ceeds, because  an  act  of  Congress  makes 
void  the  assignment  of  any  Interest  In 
government  contracts.  In  re  Waters- 
Colver  Co.,  206  Fed.  845,  30  Am.  Bankr. 
Rop.  763. 

« In  re  MacDougall,  175  Fed.  400,  28 
Am.  Bankr.  Rep.  762 ;  In  re  Gerstman, 
157  Fed.  549,  19  Am.  Bankr.  Rep.  145. 

«T  Niagara  Falls  Hydraulic  Power  & 
Mfg.  Co.  v.  Schermerborn,  60  Misc.  Rep. 
209,  111  N.  T.  Supp.  576;  In  re  Werner, 
5  Dill.  119,  Fed.  Cas.  No.  17,416;  Beers 
v.  Place,  4  N,  B.  R.  459,  Fed.  Cas.  No. 
1.233. 

«8  In  re  New  York  Economical  Print- 
ing Co.,  110  Fed.  514,  49  C.  C-  A.  133,  6 
Am.  Bankr.  Rep.  615;  In  re  Bnmham, 
140  Fed.  926,  15  Am.  Bankr.  Hep.  548; 
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creditor  was  in  position  to  enforce  his  rights  against  it,  then  it  was 
held  that  the  trustee  could  avoid  it  only  to  the  extent  of  the  claim  of 
that  creditor.**  But  in  1910,  in  order  to  obviate  the  difficulties  of  this 
position  and  strengthen  the  enforcement  of  the  bankruptcy  act,  Con- 
gress amended  the  statute  by  adding  a  provision  that  trustees  in  bank- 
ruptcy, "as  to  all  property  in  the  custody  or  coming  into  the  custody 
of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a  lien. by  legal  or  equitable 
proceedings  thereon;  and  also,  as  to  all  property  not  in  the  custody 
of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  judgment  creditor  holding  an  execution  duly 
returned  unsatisfied."  M  Since  this  amendment,  therefore,  the  trustee  is 
no  longer  in  the  situation  of  a  general  creditor,  but  occupies  the  more 
favorable  position  of  a  judgment  or  execution  creditor,  and  can  resist 
the  enforcement  of  any  lien  which  would  be  invalid  as  against  a  cred- 
itor of  that  class.81 

§  366.  Mortgages  of  Real  Property. — A  mortgage  of  real  property 
given  by  one  subsequently  adjudged  bankrupt  will  be  a  valid  and  en- 
forceable security  as  against  his  trustee  in  bankruptcy  provided  it  was 
given  and  accepted  in  good  faith,  and  not  in  contemplation  of  bank- 
ruptcy nor  in  fraud  of  the  bankruptcy  act,  and  for  a  present  consid- 
eration, and  if  it  was  recorded  according  to  law.1*  If  made  within 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy  it  may  be 
voidable  as  a  preference,  but  if  not,  it  is  not  invalid  as  a  lien,  unless 
made  with  intent  to  hinder,  delay,  or  defraud  creditors,  or  unless,  the 
debtor  being  at  the  time  insolvent,  the  conveyance  would  be  held  null 
and  void  as  to  creditors  under  the  laws  of  the  state  where  the  prop- 
erty is  situated."  When  none  of  these  invalidating  elements  is  pres- 
ent, the  trustee  in  bankruptcy  takes  the  property  charged  with  the 
mortgage,  and  has  no  greater  interest  or  higher  rights  than  the  bank- 
rupt himself,54  being  entitled  only  to  the  equity  of  redemption  or  the 
surplus  proceeds  of  the  property,"  and  being  bound  by  the  mortgagor's 

Tn  re  Lansman,  183  Fed.  647,  25  Am.  Am.  Bankr.  Rep.  336;    Stnrdivant  Bank 

Bankr.  Rep.  lS(i;  .SMI ton  v.  Codington,  v.  Schnde,  195  Fed.  188,  27  Am.  Bimkr. 

88  App.  Div.  166,  83  N.  T,  Supp.  351.  Rep.  673;    In  re  Empress  Pharmacy  (D. 

"In  re  New  York  Economical  Print-  c*  237  Fed    We,  38  Am,  Bankr.  Rep. 

Ing  Co.,  110  Fed.  514,  49  C.  C.  A.  133,  6  145- 

Am.  Bankr.  Rep.  615.  "  Bankruptcy  Act  1808,  S  67d. 

*..*  ,-.           t          <.*    ,„,„          .,,„    .  "Bnnkrurtr?  Act  1898,   |  87e. 

"Act  Con*.   June  25    1010,   c.  412,   |  a,  Ip    „    KtpwarL     ™    ^     ^     ^ 

^  ,.  i  JL  h^  fllDendlns  Bankr"Ptcy  Am.  Bankr.  Rep.  529:  In  re  Dunavant, 
Act  1898,  §  47a.  M  j^  542  g  Am   Bnn|,Pt  Rep  41- 

n  In  re  Hammond,  188  F«l.  1020,  26  *<  Ljall  v.  Miller,  6  McLean,  482,  Fed. 
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covenant  to  keep  the  premises  insured  for  the  benefit  of  the  mortgagee." 
And  where  a  bill  is  filed  by  a  junior  mortgagee  for  the  foreclosure  and. 
sale  of  the  equity  of  redemption,  the  trustee  in  bankruptcy  of  the  mort- 
gagor has  no  standing  to  object  to  the  order  iii  which  the  priority  of 
valid  and  subsisting  liens  on  the  mortgaged  property  is  fixed  by  the 
decree  of  foreclosure,  as  he  can  get  nothing  in  any  event  until  all  valid 
Hens  have  been  satisfied." 

Of  course,  however,  the  trustee  also  represents  the  general  cred- 
itors, and  may  and  should  assert  whatever  rights  they  may  have  as 
against  the  holder  of  the  security.  Thus,  for  instance,  a  bankrupt  had 
executed  a  trust  deed  (in  the  nature  of  a  mortgage)  securing  certain 
notes  which  he  made  and  signed.  He  delivered  the  notes  to  the  payee 
named  therein,  but  after  recording  the  trust  deed,  he  kept  possession 
of  it.  He  then  made  other  notes  exactly  similar  to  those  first  executed, 
and  succeeded  in  borrowing  money  from  a  bank  upon  the  false  repre- 
sentation that  the  second  set  of  notes  (which  he  put  up  as  collateral) 
were  the  first  set.  It  was  held  that  the  lien  of  the  first  payee  on  the 
mortgaged  property  was  superior,  and  that  the  bank  could  not  assert 
even  an  equitable  lien  on  the  property  as  against  the  trustee,  repre- 
senting the  unsecured  creditors  of  the  bankrupt,  especially  in  view  of 
the  fact  that  the  local  law  made  parol  liens  void  as  against  creditors.** 
So,  a  stipulation  by  a  mortgagor  (who  afterwards  became  bankrupt) 
indorsed  on  a  bond  at  the  time  of  an  assignment  of  the  bond  and  mort- 
gage, as  to  the  amount  then  due,  which,  through  an  error  in  computa- 
tion, stated  a  larger  amount  than  was  actually  due,  does  not  increase 
the  lien  of  the  mortgage  as  against  the  trustee  in  bankruptcy  and  the 
general  creditors."  Again,  the  holder  of  a  real  estate  mortgage  as  col- 
lateral security  for  a  bankrupt's  debt  is  not  entitled  to  collect  the  rents 
and  profits  as  against  the  bankrupt's  trustee.*0 

These  rules  of  course  do  not  apply  if  the  security  is  fraudulent  or  ■ 
void.     But  a  security  otherwise  valid   is  not  avoided  merely  because 
taken  in  the  form  of  an  absolute  deed  instead  of  a  mortgage,81  nor  be- 
cause it  covers  all  of  the  bankrupt's  property,  if  given  to  secure  bona 

'  Cas.  No.  8,613;   In  re  Erie  Lnmber  Co.,  257  Fed.  402,  168  G.  C.  A.  442,  43  Am. 

160  Fed.  817,  17  Am.  Bankr.  Rep.  68ft  Bankr.  Rep.  26. 

« In  re   Sands   Ale   Brewing   Co.,  3  ■» In  re  Howard  (D.  C.)  207  Fed.  402, 

Bias.  175,  6  N.  B.  R.  101,  Fed.  Cas.  No.  31  Am.  Bankr.  Rep.  251. 

12,307.  *<>  In  re  Sweeney,  212  Fed.  1,  128  C.  C. 

"  Jerome  v.  McCarter,  94  U.  S.  734,  A.  483,  32  Am.  Bankr.  Rep.  302. 

24  L.  Ed.  136.    And  see  In  re  Times  Pub.  «  Gaffney  v.  Signaled,  i  Dill.  158,  Fed. 

Co.,  183  Fed.  603.  Cas.  No.  5,169;    Alter  v.  Clark  (P.  C> 

»» Page  v.   Old  Dominion  Trust  Co.,  193  Fed.  153. 
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fide  debts  and  liabilities,**  nor  because,  being  a  partnership  obligation, 
it  in  terms  adopts  a  debt  incurred  by  one  of  the  partners  in  behalf  of 
the  firm  and  includes  it  in  the  mortgage.*11  A  mortgage  of  a  corpora- 
tion's real  property  which  has  been  properly  recorded  may  create  a 
valid  lien  on  such  property  as  against  the  corporation's  trustee  in  bank- 
ruptcy, though  it  was  defectively  acknowledged.**  But  a  mortgage  ex- 
ecuted in  the  name  of  a  bankrupt  corporation  by  its  officers,  without  any 
authority  or  ratification  by  the  directors,  docs  not  create  a  valid  lien  as 
against  its  unsecured  creditors.80 

As  to  recording,  the  rule  appears  to  be  well  established  that  a  mort- 
gage which  was  valid  when  executed  and  entirely  free  from  fraud  is 
not  invalidated  in  the  bankruptcy  proceedings  simply  because  it  was 
not  placed  on  the  record  until  after  the  debtor  had  become  insolvent  or 
until  shortly  before  the  filing  of  the  petition  in  bankruptcy,  provided 
it  is  not  shown  that  there  was  any  fraudulent  purpose  in  so  withholding 
it  from  the  record,  and  if  the  law  of  the  state  is  such  that  recording  is 
not  necessary  to  its  validity  as  between  the  parties.**  Also  the  trustee 
cannot  recover  the  value  of  the  mortgaged  property  if  the  mortgagee 
took  possession  before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, although  the  mortgage  was  not  properly  recorded."  In  the 
case  of  an  indemnity  mortgage  given  to  a  surety,  the  holder  can  en- 
force it  to  the  extent  of  the  indemnity  contracted  for,  but  not  to  any 
greater  extent,  although  he  may  have  paid  debts  or  incurred  liabilities 
to  a  larger  amount.  Whatever  might  be  his  equities  as  against  the 
mortgagor  himself  in  this  case,  he  can  claim  no  more  than  the  face  of- 
the  mortgage  as  against  the  trustee  in  bankruptcy.**  If  the  surety  in 
such  a  case  has  not  paid  the  creditors  to  whom  he  became  bound  as 
surety,  the  mortgage  may  be  held  by  the  court  of  bankruptcy  to  inure  to 

«  Sldener  v.  Klier,  4  Bias.  391,  Fed.  24  Fed.  663;  Curry  v.  MeCauley,  20  Fed. 

Gas.  No.  12,843.  568;  Seaver  v.  Spink,  8  N.  B.  R.  218,  65 

«"  Wait  v.  Bull's  Head  Bank,  10  N.  B.  111.  441;   Folsom  v.  Clemence,  111  Mass. 

R.  600,  Fed.  Caa.  No.  17,043.  273.      But   see   Bnstwick    v.    Foster,    14 

•«  Pacific  State  Bank  v.  Coates,  205  Blatcbf.  436,  18  N.  B.  R.  123,  Fed.  Cas. 

Fed.  618,  123  0.  C.  A.  634,  Ann.  Cas.  No.  1,682;    In  re  Lukens,  138  Fed.  188, 

1913E,  846,  30  Am.  Bankr.  Rep.  655.  14  Am.  Bankr.  Rep.  683;  In  re  Randolph, 

«»  Bernard  v.  Lea,  210  Fed.  583,  127  187  Fed.  186,  26  Am.  Bankr.  Rep.  623. 

C.  C.  A.  219,  31  Am.  Bankr.  Rep.  436.  «  Miller   v.    Jones,   15  N.   B.   R.   160, 

»«  Sturdivant  Bank  v.  Scbade,  195  Fed.  Fed.  Caa.  No.  9,576. 

188,  115  O.  C.  A.  140,  27  Am.  Bankr.  •»  Courier-Jon rnal  Job  Printing  Co.  r. 

Rep.  673;  In  re  Doran,  154  Fed.  487,  83  Schaefer-Meyer  Brewing  Co.,  101  Fed. 

C.   C.  A.   265,  18  Am.   Bankr.  Rep.  760;  699,  41  C.  C.  A.  614,  4  Am.  Bankr.  Rep. 

In  re  Adams,  97  Fed.  188,  2  Am.  Bankr.  183.    And  see  In  re  Stoddard  Bros.  Lum- 

Rep.  415;    In  re  Wright,  96  Fed.  1ST,  2  ber  Co.,  169  Fed.  190,  22  Am.  Bankr.  Rep. 

Am.  Bankr.  Rep.  364:    Stewart  v.  Hop-  435. 
kins.  30  Ohio  St  502;  Clark  v.  Hezeklah, 
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their  benefit."  It  remains  to  be  added  that,  in  the  case  of  a  valid  mort- 
gage, the  discharge  of  the  debtor  in  bankruptcy  does  not  extinguish  the 
mortgage  debt  so  far  as  the  same  is  necessary  to  uphold  the  mortgage.7* 

§  367.  Chattel  Mortgages. — A  chattel  mortgage  is  a  valid  form  of 
security  and  gives  a  lien  which  may  be  enforced  as  against  the  trustee  in 
bankruptcy  of  the  mortgagor,  if  free  from  fraud,  based  on  an  actual  con- 
sideration, and  recorded  or  filed  as  required  by  local  law.'1  But  it  is 
always  open  to  the  trustee  to  question  the  validity  of  the  mortgage," 
or  to  show  that  its  lien  has  been  lost,  as,  by  delay  on  the  part  of  the 
mortgagee  in  taking  possession  after  default,78  or  allowing  the  mort- 
gaged goods  to  be  inextricably  commingled  with  other  property  not  cov- 
ered by  it,74  and  if,  for  any  reason,  such  a  mortgage  is  null  and  void 
as  against  the  other  creditors  of  the  mortgagor,  it  is  not  valid  as 
against  his  trustee  in  bankruptcy.7"    In  particular,  the  security  must  be 


'» In  re  Fierce,  2  Low.  348,  Fed.  Gas. 
No.  11,140. 

70  Chamberlain  v.  Meeder,  16  N.  H. 
381:  Sosnowski  v.  Rape,  68  Ga.  548; 
Tbaxton  v.  Roberts,  66  Ga.  704;  Carlisle 
v.  Wllklna,  SI  Ala.  871. 

"  Title  Guaranty  4  Surety  Co.  v.  Wit 
mire,  185  Fed.  41, 115  C.  C.  A.  43,  28  Am. 
Bankr.  Rep.  285;  Davis  v.  Turner,  120 
Feu.  605,  56  C.  0.  A.  668,  8  Am.  Bankr. 
Rep.  704;  In  re  Durbam,  114  Fed.  760. 
8  Am.  Bankr.  Rep.  115;  Simmons  v. 
Greer,  174  Fed.  654,  98  C.  C.  A.  408,  23 
Am.  Bankr.  Rep.  443;  Long  v.  Gump, 
144  Fed.  824,  75  C.  C.  A.  554,  16  Am. 
Bankr.  Rep.  501;  In  re  Collins,  8  Ben. 
59,  Fed.  Cas.  No.  3,004;  Ex  parte  Ames, 
1  Low.  561,  7  N.  B.  R.  230,  Fed.  Cas.  No. 
323;  In  re  Gregg,  1  Bask.  173,  3  N.  B.  R. 
528,  Fed.  Cas.  No.  5,796;  In  re  Mitchell 
Motor  *  Service  Co.  (D.  C.)  274  Fed.  492. 
46  Am.  Bankr.  Rep.  716;  In  re  Baar,  213 
Fed.  628,  130  C.  C.  A.  292;  Park  v. 
Sonth  Bend  Chilled  Plow  Co.  (Tex.  Civ. 
App.)  188  S.  W.  843;  Hasbronck  v.  La 
Febre,  23  Wyo.  367,  152  Pac.  168.  Ma- 
chinery placed  In  its  plant  by  the  bank- 
rupt corporation,  under  a  bailment  or  a 
lease  with  an  option  to  purchase,  with 
title  reserved  In  the  bailor,  will  pass  un- 
der a  mortgage  of  the  plant  and  the 
machinery  therein,  as  against  the  trustee 
and  the  creditors,  because  they  are  not 
concerned  with  the  rights  of  the  bailor. 
In  re  Erie  Lithograph  Co.  (D.  C.)  260 
Fed.  490,  43  Am.  Bankr.  Rep.  397. 

i*  Carlsbad  Water  Co.  v.  New,  33  Colo. 


389,  81  Pac.  34;  In  re  Hartman,  185 
Fed.  186.  The  trustee  In  bankruptcy 
may  maintain  an  action  to  set  aside  a 
chattel  mortgage,  although  more  than 
four  months  bave  elapsed  between  the 
filing  of  the  mortgage  and  the  petition  in 
bankruptcy.  Parker  v.  Wagoner  (Sup.) 
166  N.  Y.  Supp.  625.  Bnt  a  chattel  mort- 
gage describing  logs  as  being  In  the 
mortgagor's  boom,  which  did  not  reach 
the  boom  for  12  days  thereafter,  will  be 
valid  as  against  the  trustee  in  bankrupt- 
cy subsequently  appointed.  Otto  v.  Eng- 
land, 89  Wash.  529,  169  Pac.  964. 

'»  Knapp  v.  Milwaukee  Trust  Co.,  216 
U.  S.  545,  SO  Sup.  Ct.  412,  56  L.  Ed. 
610;  Hanson  v.  W.  L.  Blake  ft  Co.,  155 
Fed.  342,  19  Am.  Bankr.  Rep.  325;  In  re 
Forbes,  5  Biss.  510,  Fed.  Cas.  No.  4,822; 
Stewart  v.  Hoffman,  31  Mont.  184.  77 
Pac.  689,  81  Pac.  3;  Schaupp  v.  Miller, 
206  Fed.  575,  SO  Am.  Bankr.  Rep.  688. 
A  mortgagee  who  fs  in  possession  of  the 
mortgaged  property  at  the  time  of  the 
adjudication  in  bankruptcy  against  the 
mortgagor  is  entitled  to  retain  such  pos- 
session as  against  the  trustee  In  bank- 
ruptcy and  the  general  creditors.  In  re 
Howard,  207  Fed.  402;  Coggan  v.  Ward 
(Mass.)  102  N.  E.  336.  But  compare  Cor- 
nelius v.  Bollng,  18  Okl.  468,  90  Pac. 
874. 

**  In  re  Holmes  Lumber  Co.,  189  Fed. 
178,  20  Am.  Bankr.  Rep.  118. 

"Harvey  v.  Crane,  2  Biss.  496.  5  N. 
B.  R.  218,  Fed.  Cas.  No.  6,178;  Kaue 
v.  Rice,  10  N.  B.  R.  468,  Fed.  Cas.  No. 
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based  upon  a  real,  present,  and  sufficient  consideration,  and  failing  this, 
it  creates  no  lien  which  will  be  preserved  in  the  bankruptcy  proceed- 
ings,1* and  if  the  circumstances  suggest'  a  fraudulent  transaction  or 
an  attempt  to  give  a  preference,  the  burden  may  be  on  the  mortgagee 
to  show  both  his  good  faith  in  the  matter  and  the  existence  of  a  good 
consideration."  In  cases  where  the  debt  purporting  to  be  secured  by 
the  mortgage  is  greater  than  the  actual  consideration  passing  between 
the  parties,  it  may  be  good  in  bankruptcy  to  the  extent  of  the  real  con- 
sideration, provided  it  was  given  in  good  faith  and  with  no  fraudulent 
purpose  and  has  been  recorded.18  But  if  the  alleged  debt  is  purposely 
exaggerated  for  the  sake  of  deceiving  a  creditor  and  hiding  the  property 
from  execution,  and  the  mortgagee  knows  the  fact  and  records  the 
mortgage  with  an  affidavit  that  the  entire  amount  is  justly  due,  the 
whole  transaction  is  so  vitiated  with  fraud  that  the  mortgage  cannot 
be  enforced  in  bankruptcy  even  to  the  extent  of  the  sum  really  due." 
But  a  renewal  chattel  mortgage  given  to  a  bankrupt's  creditor  may  be 
good  so  far  as  the  renewal  debts  were  previously  validly  secured,  al- 
though  the   renewal   mortgage   be   otherwise  invalid.80 

In  regard  to  the  requirement  that  the  mortgage  shall  be  filed  or 
recorded  according  to  the  local  law,  it  was  held  under  the  former 
bankruptcy  statute  that  the  trustee  in  bankruptcy  of  the  mortgagor 
could  not  take  advantage  of  a  failure  to  file  or  record  it,  for  it  would 
still  be  good  and  valid  as  between  the  original  parties  and  the  trustee 


7,609.  Under  a  state  statute  providing 
that  "any  chattel  mortgage  securing 
notes  which  do  not  state  upon  their  face 
the  fact  of  such  security  shall  be  abso- 
lutely void,"  the  holder  of  such  a  note 
and  mortgage  has  no  lien,  as  against 
the  trustee  in  bankruptcy,  even  though 
be  has  taken  possession.  In  re  Blrck  A 
Co.,  142  Fed.  438,  73  C.  C.  A.  554,  15 
Am.  Bankr.  Rep.  684.  But  where  the 
state  law  provides  that  mortgages  may 
be  made  only  on  certain  enumerated 
binds  of  personal  property,  yet  provides 
that  mortgages  of  other  kinds  of  chattels 
shall  be  valid  between  the  parties,  and 
their  heirs,  legatees,  personal  representa- 
tives, and  persons  who,  before  parting 
with  value,  have  actual  notice  thereof,  a 
chattel  mortgage  of  property  other  than 
that  specified,  if  executed  In  good  faith 
and  for  a  good'  consideration,  is  valid 
ngninst  the  mortgagor's  trustee  in  bank- 
ruptcy and  the  general  creditors.  In  re 
Grainger,  100  Fed.  68,  87  C.  C.  A.  228, 
20  Am.  Bankr.  Rep.  166. 


"In  re  Builders'  Lumber  Co,  148 
Fed.  244,  17  Am.  Bankr.  Rep.  440;  In 
re  Levine,  196  Fed.  589,  28  Am.  Bankr. 
Rep.  481.  See  Stedman  v.  Bank  of  Mon- 
roe, 117  Fed.  237,  54  C.  C.  A.  269,  9 
Am.  Bankr.  Rep.  4. 

«  In  re  Sims,  19  N.  B.  R.  67,  Fed. 
Cas.  No.  12,889;  In  re  Bwald  v.  Brain- 
ard,  135  Fed.  163,  14  Am.  Bankr.  Rep. 
2fl7. 

i*  Act  Cong.  June  25,  1910,  f  12.  38 
Stat  838,  amending  Bankruptcy  Act 
1898,  |  67d.  And  see  In  re  Mahland,  184 
Fed.  743,  26  Am.  Bankr.  Bep.  81. 

i*  In  re  HugUl,  100  Fed.  619,  3  Am. 
Bankr.  Rep.  686. 

•  °  In  re  Endlar,  192  Fed.  762,  113  C. 
C.  A.  48.  As  to  the  validity  of  a  cura- 
tive chattel  mortgage,  given  in  place  of 
one  technically  defective,  and  for  that 
reason  not  recorded,  see  In  re  Interna- 
tional Mahogany  Co.,  147  Fed.  147,  78 
C.  C.  A.  58,  15  Am,  Bankr.  Rep.  797. 
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had  no  better  right  to  avoid  it  than  the  bankrupt.*1  But  the  present 
statute  reverses  this  rule,  and  if  the  law  of  the  state  makes  an  unfiled 
chattel  mortgage  invalid  as  against  the  creditors  of  the  mortgagor,  it  is  . 
also  invalid  as  against  his  trustee."1  Where  the  mortgage  is  recorded 
or  filed,  but  not  until  a  considerable  time  after  its  execution,  or  just 
before  the  commencement  of  the  bankruptcy  proceedings,  this  does 
not  necessarily  invalidate  it,8*  except  as  to  creditors  of  the  bankrupt 
who  became  such  between  the  time  of  the  execution  and  the  filing  of 
the  mortgage."    But  this  supposes  that  the  delay  does  not  result  from 


*i  Detroit  Trust  Co.  v.  Pontiac  Sav. 
Bank,  237  U.  8.  186,  36  Sup.  Ct.  509,  59 
L.  Ed.  907,  34  Am.  Bankr.  Rep.  759; 
Piatt  t.  Preston,  3  Fed.  391 ;  Ex  parte 
Dalby,  1  Low.  431,  3  N.  B.  K.  731,  Fed. 
Cas.  No.  3,5-10;  Coggeshnll  v.  Potter, 
Holmes,  75,  4  N.  B.  R.  73,  Fed.  Cas.  No. 
2,955;  Field  v.  Baker,  12  Blatehf.  438, 
11  N.  B.  R.  415,  Fed.  Cas.  No.  4,762. 

**  Bankruptcy  Act  1896,  {  67a.  And 
see  Mattley  v.  Olesler,  187  Fed.  970,  110 
C.  C.  A.  90,  26  Am.  Bankr.  Rep.  116;  In 
re  Beckhaus,  177  Fed.  141,  100  0.  C.  A. 
561,  24  Am.  Bankr.  Sep.  380;  In  re 
Southern  Textile  Co.,  174  Fed.  523,  98 
C.  C.  A.  305,  23  Am.  Bankr.  Rep.  172; 
Simmons  v.  Greer,  174  Fed.  654,  98  C. 
C.  A.  408,  23  Am.  Bankr.  Rep.  443 ;  In 
re  McDonald,  173  Fed.  99,  23  Am. 
Bankr.  Rep.  51 ;  In  re  Sblebler,  165  Fed. 
363,  21  Am.  Bankr.  Rep.  309;  In  re  Bur- 
lage.Bros.,  169  Fed.  1006,  22  Am.  Bankr. 
Rep.  410;  In  re  Shaw,  146  Fed.  273,  17 
Am.  Bankr.  Rep.  196;  In  re  H.  O.  An- 
dne  Co.,  117  Fed.  561,  9  Am.  Bankr.  Rep. 
135;  In  re  Jones,  116  Fed.  431,  8  Am. 
Bankr.  Rep.  626;  In  re  Tatem,  110  Fed. 
516,  6  Am.  Bankr.  Rep.  426;  In  re 
Wright,  107  Fed.  428;  In  re  Booth's  Es- 
tate, 98  Fed.  975;  In  re  Leigh,  96  Fed. 
806;  Goodrich  v.  Dore,  1)11  Mass.  493, 
80  N.  E.  480;  Clark  v.  Williams,  190 
MasB.  219,  76  N.  E.  723.  Bnt  where,  as 
under  the  law  In  Wisconsin,  the  failure 
of  a  chattel  mortgagee  to  Die  his  mort- 
gage or  take  possession  of  the  property, 
without  fraud  or  collusion,  renders  the 
mortgage  voidable  only  as  to  subsequent 
creditors  or  those  who  acquire  a  lien, 
the  taking  possession  by  the  holder  of 
an  unrecorded  chattel  mortgage,  after 
the  filing  of  a  petition  in  bankruptcy 
against  the  mortgagor,  validates  the 
mortgage  as  against  the  general  credi- 
tors, so  that  it  cannot  be  attacked  In 
their  behalf  by  the  trustee.    In  re  Ant  igo 


Screen  Door  Co.,  123  Fed.  249,  59  C.  C. 

A.  248,  16  Am.  Bankr.  Rep.  359.  And 
see  In  re  Chad  wick,  140  Fed.  674,  15  Am. 
Bankr.  Rep.  528.  It  Is  stated  to  be  the 
settled  law  in  Georgia  (which  will  be 
recognized  by  the  courts  of  bankruptcy 
sitting  within  that  state)  that  recording 
Is  not  essential  to  the  validity  of  a  chat- 
tel mortgage,  and  under  this  rule,  a 
chattel  mortgage  given  to  a  bank  to  se- 
cure a  present  Iban,  made  by  the  bank 
In  good  faith  and  without  knowledge-  of 
the  borrower's  Insolvency,  although  un- 
recorded, will  create  a  valid  lien  as 
against  the  trustee  in  bankruptcy,  pro- 
vided that  the  withholding  of  the  mort- 
gage from  record  was  not  for  any  fraud- 
ulent purpose  nor  pursuant  to  any  agree- 
ment between  the  parties.  In  re  Joseph- 
son,  116  Fed.  404,  8  Am.  Bankr.  Rep. 
423. 

s«  In  re  Perrln,  7  N.  B.  R.  283,  Fed. 
Cas.  No.  10,995 ;    In  re  Barman,  14  N. 

B.  R.  125,  Fed.  Caa  No.  999. 

B«  In  re  Jacobson  &  FerrtU,  200  Fed. 
812,  29  Am.  Bankr.  Rep.  603;  In  re 
Harnden,  200  Fed.  175,  29  Am.  Bankr. 
Rep.  507;  Detroit  Trust  Co.  v.  Pontiac 
Sav.  Bank,  196  Fed.  29,  115  C.  C.  A.  663, 
27  Am.  Bankr.  Hep.  821;  Post  V.  Berry, 
175  Fed.  564,  99  C.  C.  A.  186,  23  Am. 
Bankr.  Rep.  609;  In  re  Wade,  185  Fed. 
664,  26  Am.  Bankr.  Rep.  169;  Mattley 
v.  Wolfe,  173  Fed.  619,  23  Am.  Bankr. 
Rep.  673;  In  re  J.  C.  H.  Claussen  & 
Co.,  164  Fed.  300,  21  Am.  Bankr.  Rep. 
34 ;  In  re  Doran,  148  Fed.  327,  17  Am. 
Bankr.  Hep-  799 ;  In  re  Beede,  138  Fed. 
441,  14  Am.  Bunkr.  Rep.  697;  In  re 
Adams,  97  Fed.  188,  2  Am.  Bankr.  Rep. 
415;  In  re  Kanffmn.ii,  2  Nat.  Bankr. 
News,  778.  Where  an  unfiled  chattel 
mortgage,  void  as  to  subsequent  credi- 
tors under  the  state  law.  Is  set  aside  in 
bankruptcy  proceedings  against  the 
mortgagor,    the  mortgagee  will   be  en- 
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any  fraudulent  or  sinister  design.8*  And  where,  by  a  secret  agreement 
between  a  bankrupt  and  one  of  his  creditors,  who  held  a  chattel  mort- 
gage on  the  bankrupt's  stock,  the  mortgage  was  withheld  from  record 
in  order  that  the  bankrupt  might  obtain  credit  to  which  he  was  not 
entitled,  it  was  held  that  the  mortgage  was  fraudulent  and  void,  not 
only  as  to  subsequent  creditors,  but  as  to  all  those  interested  in  the 
bankrupt's  estate.**  Further  it  is  to  be  noted  that,  in  order  to  avoid  the 
lien  claimed,  it  must  be  quite  clear  that  the  instrument  in  question  is  of 
such  a  nature  as  to  come  within  the  recording  laws  of  the  state.  Thus, 
a  lease  of  land  containing  a  provision  that,  if  it  shall  be  terminated  for 
any  cause  before  a  specified  date,  the  improvements  placed  on  the  land 
by  the  lessee  shall  belong  to  the  lessor,  is  not  a  chattel  mortgage  and 
therefore  is  enforceable  against  the  lessee's  trustee  in  bankruptcy 
though  not  filed  for  record."  But  a  bill  of  sale  of  the  bankrupt's  stock 
in  trade,  or  a'contract  for  the  sale  of  merchandise,  may  be  in  substance 
and  actual  effect  a  chattel  mortgage,  and,  if  so,  will  be  governed  in 
bankruptcy  by  the  rules  applicable  to  such  instruments."  A  contractor's 
application  to  a  surety  company  for  a  performance  bond,  assigning  to 
the  surety  company,  in  the  event  of  nonperformance,  all  the  contrac- 
tor's interest  in  tools,  plant,  materials,  etc.,  has  no  greater  force  than 
a  chattel  mortgage,  and  as  between  the  surety  company  and  the  con- 
tractor's trustee  in  bankruptcy,  it  is  to  be  regarded  as  if  it  were  on  its 
face  a  chattel  mortgage.**  So,  where  an  insolvent  conveyed  personal 
property  of  which  he  was  the  absolute  owner  to  a  creditor  for  the  ex- 
pressed consideration  of  $1,  and  then  took  back  a  lease  of  the  same,  also, 
giving  a  nominal  consideration,  with  the  right  in  the  lessee  to  repur- 
chase if  he  had  paid  his  indebtedness  to  the  lessor,  it  was  held  that  the 

titled  to  share  in  the  proceeds  of  the  *•  In  re  Duggao,  182  Fed.  252,  25  Am. 

mortgaged   property   with  the  mortga-  Bankr.  Rep.  '05;   Id  re  Hlckerson,  162 

gafa  subsequent  cr editors.  InreHuxoU,  Fed.  346,  20  Am.  Bankr.  Hep.  682;    In 

193  Fed.  851,  113  C.  C.  A.  637,  27  Am.  re  Noel,  137  Fed.  694,  14  Am.  Bankr. 

Bankr.  Rep,  579.    But  see  In  re  Cannon,  Rep.  715;    Texas  Brewing  Co.  t.  Mal- 

121  Fed.  682,  10  Am.  Bankr.  Rep.  64,  lette,  28  Tex.  Civ.  App.   461,  67  S.  W. 

holding  that  both  the  mortgagee  and  the  441;    Deland  v.  Miller  ft  Chancy  Bank, 

antecedent  creditors  must  be  excluded  119  Jowa,  368,  93  N.  W.  304. 

from  the  distribution.  „  Niagara  Falls  Hydraulic  Power  ft 

bs  A  creditor  who  withheld  a  chattel  M(g  Co.  V.  Schermerhorn,  60  Misc.  Rep. 

mortgage   from   record   until   he  diacov-  209,  111  N.  Y.  Supp.  576. 

cred  that  the  debtor  was  In. falling  dr-  _ 

eunistanees,  cannot  assert  an  equitable  „  "£  ™  Marengo  County  Mercantile 
Hen  on  the  property,  where  he  acted  de-  g*  <D'  °^  10»  Fed.  474,  29  Am  Bankr 
liberally,  and  where  the  statute  re-  **•**  ^\&?£lU*tJ£*m 
aulres  the  recording  of  such  mortgages  Mo  *»  "8,  156  S.  W.  811.  But  com- 
as a  condition  tolheir  Taliolty.  Na-  £"»  Herrl"  T"  Clark'  247  ■"•  1W>-  1M 
rional  Bank  of  Rakerafiela  v.  Monro,  247  C"  C  A'  318-  41  Am-  Bankr"  *«*■  VXL 
Fed.  013,  160  C.  C.  A.  103,  41  Am.  Bankr. 
Rep.  409. 
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attempted  transaction  was  in  effect  a  mortgage,  invalid  under  the 
law  of  Pennsylvania  for  want  of  delivery,  and  that  on  the  bankruptcy 
of  the  debtor  the  property  passed  to  his  trustee.**  So  also,  a  mortgage 
which  covers  both  real  and  personal  property,  and  which  is  properly 
recorded  as  a  real-estate  mortgage,  is  nevertheless  void  as  to  the  per- 
sonalty unless  it  is  also  recorded  as  a  chattel  mortgage." 

Here  also,  as  in  regard  to  other  forms  of  Hens,"  we  encounter  the 
question  whether  a  chattel  mortgage,  void  as  to  "creditors"  of  the  mort- 
gagor, may  be  impeached  by  the  trustee  in  bankruptcy  as  the  repre- 
sentative of  creditors  at  large,  or  only  by  a  creditor  armed  with  legal 
process  or  who  has  fastened  a  lien  upon  the  particular  property.  In  the 
absence  of  a  more  specific  direction  in  the  bankruptcy  act,  it  was  held 
that  this  question  must  be  determined  in  accordance  with  the  recording 
law  of  the  particular  state  as  interpreted  by  its  courts.*1  Thus,  in  New 
York,  a  chattel  mortgage  which  is  not  hied  as  required  by  the  statute 
(or  where  there  is  a  failure  to  file  a  renewal  statement  at  the  end  of  a 
year)  is  invalid  as  against  general  creditors  who  became  such  prior  to 
actual  filing,  and  therefore  it  is  also  invalid  as  against  the  trustee  in 
bankruptcy  of  the  mortgagor,  who  may  seize  the  property  in  the  hands 
of  either  the  mortgagor  or  mortgagee,  or  recover  the  proceeds  of  it 
from  the  latter.**  But  in  some  other  states,  such  a  mortgage  is  not  im- 
peachable by  creditors  at  large,  but  only  by  one  who  has  secured  a  lien 
on  the  property  by  execution  or  otherwise  or  has  a  judgment  entitling 
him  to  a  lien.**    Some  cases  have  held  that  a  trustee  in  bankruptcy  oc- 


»o  In  re  BelM  (D.  C.)  178  Fed.  583,  23 
Am.  Bankr.  Hep,  905. 

«  Pacific  State  Bank  v.  Coats,  205 
Fed.  618,  123  C.  C.  A.  634,  Aud.  Cas. 
1913E,  846,  30  Am.  Bankr.  Rep.  655. 

"  See,  supra,  g  365. 

o*Holt  v.  Crucible  Steel  Co.,  224  C. 
S.  262,  32  Sup.  CL  414,  56  L.  Ed.  756. 
27  Am.  Bankr.  Bep.  856;  In  re  Petersen 
(D.  0.)  252  Fed.  849,  40  Am.  Bankr. 
Bep.  658;  In  re  Oliver,  16  N.  B.  R.  291, 
Fed.  Cas.  No.  10,492. 

o*  In  re  Thomas,  166  Fed.  214,  29  Am. 
Bankr.  Rep.  945;  In  re  Gerstman,  157 
Fed.  549, 19  Am.  Bankr.  Rep.  145;  Skll- 
ton  v.  Coddington,  185  N.  T.  80,  77  N.  E. 
790,  113  Am.  St.  Rep.  885 ;  Stephens  v. 
Perrlne.  143  N.  T.  476,  39  N.  E.  11 ;  Karat 
v.  Gane,  136  N.  X.  316.  32  N.  E.  1073; 
Gove  v.  Morton  Trust  Co.,  96  App.  Dlv. 
177,  89  N.  T.  Supp.  247.  And  see  Stick 
v.  Plrkl,  100  Misc.  Rep.  594,  166  N.  I. 
Supp.  440;  In  re  Michigan  Furniture 
Co.  (D.  G.)  246  Fed.  678,  41  Am.  Bankr. 
Rep.  784. 


»•  Holt  v.  Crucible  Steel  Co..  224  U. 
S.  262,  32  Sup.  Ct.  414,  56  L.  Ed.  756, 
27  Am.  Bankr.  Bep.  856;  Rode  ft  Born 
v.  Phipps  (C.  C.  A.)  195  Fed.  414,  27 
Am.  Bankr.  Rep.  827 ;  Title  Guaranty  ft 
Surety  Co.  r.  Wltmlre,  195  Fed.  41,  28 
Am.  Bankr.  Rep.  235 ;  Foerstner  v.  Citi- 
zens' Savings  ft  Trust  Co.,  186  Fed.  1, 
108  C.  0.  A.  267,  26  Am.  Bankr.  Rep. 
377;  E.  Eppsteln  ft  Co.  v.  Wilson,  149 
Fed.  197,  79  C.  C.  A.  155,  17  Am.  Bankr. 
Rep.  561;  In  re  Beard,  204  Fed.  128,  30 
Am.  Bankr.  Rep.  '301;  In  re  Watson. 
201  Fed.  962;  Mattley  v.  Wolfe,  175 
Fed.  616,  23  Am.  Bankr.  Bep.  673;  In 
l-e  FItttland,  166  Fed.  310,  28  Am.  Bankr. 
Rep.  476;  In  re  Beede,  138  Fed.  441,  14 
Am.  Bankr.  Rep,  667;  In  re  Wright,  96 
Fed.  187,  2  Am.  Bankr.  Rep.  364;  Simon 
v.  Openhelmer,  20  Fed.  553 ;  Cragln  v. 
Carniichael,  2  Dill.  518,  11  N.  B.  B,  511. 
Fed.  Cas.  No.  3,319;  In  re  Collins,  12 
Blatchf.  548,  12  N.  B.  B.  379,  Fed.  Cas. 
No.  3,007;  Ball  v.  Keating  Implement 
ft  Machine  Co.,  33  Tex.  Civ.  App.  526,  77 
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cupies  this  more  favored  position."  Whether  this  view  is  correct  or  not 
the  question  is  now  settled  by  the  act  of  Congress  of  1910  amending  the 
bankruptcy  law,  which  gives  to  the  trustee  the  rights  and  remedies  of 
a  "creditor  holding  a  lien  by  legal  or  equitable  proceedings"  or  of  "a 
judgment  creditor  holding  an  execution  duly  returned  unsatisfied."  " 

In  some  states  a  chattel  mortgage  upon  a  stock  of  goods,  which 
allows  the  mortgagor  to  remain  in  possession  and  sell  the  goods  and 
buy  others  in  their  place,  is  fraudulent  and  void  as  against  his  credi- 
tors, at  least  in  the  absence  of  a  provision  for  an  accounting,  and  there- 
fore may  also  be  avoided  by  his  trustee  in  bankruptcy.**  As  to  mort- 
gages covering  after-acquired  property,  they  are  in  some  jurisdictions 
invalid  so  far  as  concerns  such  property,  except  as  between  the  im- 
mediate parties,  and  where  this  is  the  case,  such  a  mortgage  will  give 
the  mortgagee  no  right  to  claim  or  hold  the  property  against  the  mort- 
gagor's trustee  in  bankruptcy.8"  But  we  must  distinguish  the  case 
where  one  advances  to  a  merchant  the  money  with  which  to  purchase 
a  stock  of  goods  and  takes  a  chattel  mortgage  covering  the  property  so 
to  be  bought,  and  which  in  fact  is  afterwards  bought  with  his  money. 
Here  there  is  a  present  consideration,  and  an  equity  in  favor  of  the  lend- 


S.  W.  1054;  Murphy  v.  W.  T.  Murphy 
&  Co.,  126  Iowa,  57,  101  N.  W.  486. 

«  Zartman  t.  First  Nat  Bank,  109 
App.  Div.  406,  96  N.  Y.  Supp.  633;  Mil- 
ler v.  Jones,  15  N.  B.  K.  150,  Fed.  Cas. 
No.  9,576;  In  re  Thorp,  130  Fed.  371,  12 
Am.  Bankr.  Bep.  195;  In  re  Schmidt, 
181  Fed.  73,  24  Am.  Bankr.  Rep.  687. 

»*  Act  Cong.  June  25,  1910,  36  Stat. 
S38,  amending  Bankruptcy  Act  1898,  t 
47a.  See  In  re  Smith.  198  Fed.  876,  29 
Am.  Bankr.  Bep.  527;  Millikln  v.  Sec- 
ond Nat.  Bank  (C.  C.  A.)  206  Fed.  14,  30 
Am.  Bankr.  Rep.  477;  In  re  East  End 
Mantel  &  Tile  Co.,  202  Fed.  275,  29  Am. 
Bankr.  Bep.  793;  In  re  Nuekols,  201 
Fed.  437,  29  Am.  Bankr.  Rep.  867;  In 
re  Jacobson  &  Perrill,  200  Fed.  812,  29 
Am.  Bankr.  Rep.  603. 

"Bin  re  Noethen  (0.  C.  A.)  201  Fed. 
97,  29  Am.  Bankr.  Rep.  234;  In  re  Ma- 
rine Construction  &  Dry  Dock  Co.,  144 
Fed.  649,  75  0.  C.  A.  451,  16  Am.  Bankr. 
Rep.  325;  In  re  First  Nat.  Bank,  135 
Fed.  62,  67  C.  C.  A.  536,  14  Am.  Bankr. 
Rep.  180 ;  In  re  Antigo  Screen  Door  Co., 
123  Fed.  249,  59  C.  C.  A.  248,  10  Am. 
Bankr.  Rep.  359;  Stroud  v.  McDaniel, 
100  Fed.  493,  45  C.  C.  A.  453,  5  Am. 
Bankr.  Rep.  095;  In  re  Hawks,  204  Fed. 
:;09,  30  Am.  Bankr.  Rep.  365 ;  In  re  Tuck- 
er, 161  Fed.  584,    20  Am.  Bankr.  Bep. 


404;  Mitchell  v.  Mitchell,  147  Fed.  289, 
17  Am.  Bankr.  Rep.  382;  In  re  Stand- 
ard Telephone  &  Electric  Co.,  157  Fed. 
106, 19  Am.  Bankr.  Bep.  491;  Marden  ». 
Phillips,  103  Fed.  196,  4  Am.  Bankr.  Rep. 
566;  In  re  Leigh,  96  Fed.  806;  In  re 
Forbes,  5  Bis*.  510,  Fed,  Cas.  No.  4,922; 
Smith  y.  Ely,  10  N.  B.  R.  553,  Fed.  Cas. 
No.  13,044;  In  re  Manly,  2  Bond,  261,  3 
N.  B.  R.  291,  Fed.  Cas.  No.  9,031 ;  Ben- 
ner  v.  Scandinavian  American  Bank,  73 
Wash.  488,  131  Fac.  1149.  In  an  action 
of  trorer  by  the  trustee  In  bankruptcy 
against  the  bankrupt's  mortgagee  under 
a  mortgage  providing  that  the  mortga- 
gor might  sell  and  replace  goods,  It  was 
held  that  the  mortgagee  had  the  burden 
of  showing  title  to  goods.  If  any,  and 
that,  on  the  facts,  the  Inference  neces- 
sarily arose  that  no  part  of  the  original 
stock  was  left  at  the  time  of  bankrupt- 
cy. Williams  v.  Noyea  4  Nutter  Mfg. 
Co.,  112  Me.  408,  92  Atl.  482,  Ann.  Cas. 
1916D,  1224. 

08  In  re  Niagara  Lead  &  Battery  Co- 
202  Fed.  298,  29  Am.  Bankr.  Bep.  788: 
In  .re  Hurley,  185  Fed.  851,  26  Am. 
Bankr.  Rep.  434 ;  In  re  Eldridge,  2  BIss. 
302,  4  N.  B.  E.  498,  Fed.  Cas.  No.  4330. 
See  In  re  Clough,  197  Fed.  185,  28  Am. 
Bankr.  Rep.  S2S;  In  re  Hager,  166  Fed. 
972;  Mower  y.  McCarthy,  79  VL  142,  64 
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er  as  strong;  as  a  legal  lien,  and  it  will  be  recognized  and  protected  in  the 
bankruptcy  proceedings.10* 

§  368.  Pledges  and  Assignments  of  Collateral. — The  rights  of  a 
pledgee  in  respect  to  his  lien,  in  cases  free  from  fraud,  are  not  affected 
by  the  adjudication  in  bankruptcy  of  the  pledgor  or  the  appoint- 
ment of  his  trustee.1*1  And  this  rule  applies  not  only  to  pledges 
of  tangible  personal  property,  but  also  to  assignments  as  collat- 
eral security  of  notes,  accounts,  or  bills  receivable ;  m  of  insurance  pol- 
icies ;1M  of  leases;1**  and  of  contracts,  or  sums  of  money  due  or  to  be- 
come due  under  contracts,100  although  it  is  to  be  remembered  that,  under 
federal  laws,  it  is  not  permissible  to  assign  or  transfer  any  unallowed 
claim  against  the  United  States,  so  that  an  attempt  to  pledge  such  an 
account  or  contract  is  void  as  against  the  assignor's  trustee  in  bankrupt- 
cy.1*8 

But  it  is  the  rule  at  common  law  that  there  can  be  no  valid  pledge  of 
personalty  without  a  transfer  of  possession,  actual  or  constructive,  to  the 
pledgee.1*7  And,  applying  this  rule  to  bankruptcy  cases,  it  was  held 
that  no  such  change  of  possession  as  would  validate  a  pledge  of  goods 
resulted  from  the  pledge  and  delivery  of  so-called  "warehouse  receipts" 
acknowledging  the  receipt  of  goods  on  premises  really  occupied  by  the 
owner  of  the  property,  though  nominally  leased  by  him  to  a  warehousing 


Atl.  578,  7  L.  K.  A.  (N  S.)  418,  118  Am. 
St.  Rep.  642;  Mitchell  v.  Wlnslow,  2 
Story,  630,  Fed.  Can.  No.  9,673. 

»••  In  re  Flatland,  196  Fed.  310,  116 
C.  0.  A.  130,  28  Am.  Bankr.  Rep.  476; 
In  re  Chantler  Cloak  &  Suit  Go.  (D.  C.) 
151  Fed.  952,  18  Am.  Bankr.  Rep.  498. 

ioi  In  re  Peacock  (C.  O.)  178  Fed.  851, 
24  Am.  Bankr.  Rep.  159;  In  re  Twining 
(D.  C.)  185  Fed.  555,  26  Am.  Bankr.  Rep. 
200 ;  Woodard  v.  Snow,  233  Mass.  267, 
124  N.  E.  35,  5A.L.  R.  1381;  Andrews 
Electric  Co.  v.  St.  Alphonae  Catholic 
Total  Abstinence  Soc.,  233  Mass.  20,  123 
N.  E.  103;  First  Nat.  Bank  v.  Exchange 
Nat  Bank,  179  App.  Dlv.  22,  153  N.  Y. 
Supp.  818,  16i  N.  Y.  Supp.  1092 ;  Grif- 
fin v.  Smith,  177  Cal.  481,  171  Pac.  92, 
And  see  Wood  T.  Simpson,  149  App.  Dlv. 
471,  133  N.  Y.  Sopp.  1069. 
,  10*  Union  Trust  Co.  v.  Bulkeley,  150 
Fed.  BIO,  80  C.  C.  A.  328,  18  Am.  Bankr. 
Rep.  35;  Tonng  v.  Upson  (C.  C.)  115 
Fed.  192,  S  Am.  Bankr.  Rep.  377;  Mont- 
gomery v.  City  ot  Philadelphia  (D.  C.) 
253  Fed.  473,  42  Am.  Bankr.  Rep.  498; 
Riverside  Contracting  Co.  v.  City  of 
New  York  (Snp.)  148  N.  Y.  Supp.  281. 


See  In  re  Cross  (D.  C.)  265  Fed.  769,  43 
Am.  Bankr.  Rep.  695. 

ioaJ.  M.  Radford  Grocery  Co.  v. 
Powell,  228  Fed.  1,  142  C.  C.  A.  457,  35 
Am.  Bankr.  Rep.  790. 

"4  Meador  v.  Everett,  3  DHL  214,  10 
N.  B.  R.  421,  Fed.  Cas.  No.  9,376.  See 
Lamb  v.  Hall,  147  Cal.  44,  81  Pac.  288. 

ioi  In  re  Merrill  &  Baker  (D.  O.)  162 
Fed.  590,  19  Am.  Bankr.  Rep.  210.  But 
where  a  pledge  of  Installment  contracts, 
under  which  the  pledgor  continued  to 
collect  Installments,  was  made  to  secure 
a  loan,  which  was  ultra  vires,  It  was 
held  that  the  pledgee,  though  entitled 
upon  the  pledgor's  bankruptcy  to  retain 
the  contracts  until  payment  of  the  debt, 
was  not  entitled  to  an  interest  In,  or  a 
lien  upon,  collections  in  the  hands  of 
the  seller's  trustee.  Barker  Piano  Co. 
v.  Commercial  Security  Co.,  93  Conn. 
129,  105  Atl.  328. 

">«  In  re  Hudford  Co.  of  New  York, 
257  Fed.  T22,  169  C.  C.  A.  10. 

i»t  Adams  v.  Merchants'  Nat.  Bank,  9 
Bias.  396,  2  Fed.  174 ;  Spencer  v.  Duplan 
Silk  Co.  (C.  C.)  112  Fed.  638,  7  Am. 
Bankr.  Rep.  563.     See  First  Nat.  Bank 
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company,  where  the  actual  possession  of  the  goods  was  exercised  by  and 
existed  with  the  owner  substantially  the  same  after  the  issuance  of  the 
receipts  as  before,  and  that,  where  a  pledge  was  thus  invalid  for  want  of 
a  change  of  possession,  the  pledgee  could  not  claim  an  equitable  Hen 
which  would  take  precedence  of  the  title  of  the  trustee  in  bankruptcy  of 
the  pledgor.1*8  But  more  recent  decisions  have  considerably  liberalized 
these  doctrines.  It  is  held,  for  instance,  that  an  agrement  to  give  and 
deliver  a  pledge,  made  in  good  faith  and  to  secure  a  present  loan  or  a 
consideration  protected  by  the  state  law,  is  valid  under  the  Bankruptcy 
Act,  and  that  if  the  article  or  instrument  to  be  pledged  is  afterwards  de- 
livered, the  delivery  will  relate  back  to  the  date  of  the  agreement.1**  So 
also,  a  paper  assignment  of  a  chose  in  action,  without  any  other  delivery 
than  delivery  of  such  paper,  and  without  notice  to  the  one  in  possession 
of  what  is  transferred,  is  held  to  pass  a  good  title  as  against  the  trustee 
in  bankruptcy  of  the  pledgor.110  In  a  recent  case  in  the  Supreme  Court 
of  the  United  States,  it  appeared  that  a  distiller,  by  way  of  giving  secu- 
rity for  money  loaned,  had  entered  into  a  transaction  in  the  nature  of  a 
pledge  of  a  specific  number  of  barrels  of  whisky  stored  in  his  own  bond- 
ed distillery  warehouse,  without  any  actual  change  of  possession,  but 
accompanied  by  the  issuance  and  transfer  conformably  to  trade  usage, 
of  the  distiller's  warehouse  receipts  representing  such  whisky.  There 
being  nothing  in  the  law  of  the  state  (Ohio)  to  invalidate  this  transac- 
tion, it  was  held  that  it  constituted  a  good  and  valid  pledge,  as  against 
the  distiller's  trustee  in  bankruptcy.'"  In  line  with  these  decisions, 
there  is  also  a  ruling  that  a  written  agreement  whereby  specific  property 
or  a  fund  is  made  security  for  a  debt,  will  create  at  least  an  equitable  lien 
which  must  be  recognized  in  bankruptcy."*  Again,  where  a  corporation, 
borrowing  money,  agreed  to  pledge  50  carloads  of  lumber  stored  with  a 
storage  company,  the  agreement  providing  for  substitution  of  carloads, 
and  it  appeared  that  a  "carload"  meant  either  the  load  of  a  particular 
car  or  lumber  to  the  value  of  $200,  it  was  held  that  this  was  valid,  as 
against  the  objection  of  indefiniteness  of  designation  of  the  property  at- 

v.  Pennsylvania  Trust  Co.,  124  Fed.  968,  0.  A.  629,  30  L.  R.  A.  (N,    S.)  002,  22 

60  G.  C.  A.  100,  10  Am.  Bankr.  Rep.  782.  Am.  Bankr.  Rep.  442. 

'os  Security     Warehousing     Co.     v.  i°»  In  re  Harrey  (D.  C.)  212  Fed.  340, 

Hand,  206  U.  S.  415,  27  Sup.  Ct.  720,  41  32  Am.  Bankr.  Rep.  337. 

L.  Ed.  1117,  11  Ann.  Cas.  788,  16  Am.  »°In  re  Germantown  Alraegum  Mfg. 

Bankr.   Rep.   291.     And  see  Adams  v.  Co.  (D.  C.)  2S1  Fed.  756,  41  Am.  Bankr. 

Merchants'  Nat.  Bank  (G.  C.)  9  Btes.  396,  Rep.  598. 

2  Fed.  174;  Guarantee  Title  ft  Trust  Co.  '»  Dale  v.  Pattison,  234  O.  S,  399, 

v.  First  Nat.  Bank,  185  Fed.  373,  107  O.  34  Sup.  Ct.  785,  58  L.  Ed.  1370,  52  L. 

C.   A.    420,   26   Am.    Bankr.    Bep.    85;  B.  A.  (N.  8.)  754. 

Fourth  Street  Nat.  Bank  v.  Mlllbourne  «*Root   Mfg.    Co.    v.    Johnson,    219 

MlUs  Co.'s  Trustee,  172  Fed.  177,  96  O.  Fed.  397.  135  C.  C.  A.  139,  34  Am.  Bankr. 
Rep.  247. 
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fectcd  by  the  pledge,  and  entitled  the  pledgee  to  the  equivalent  of  50 
carloads  of  lumber  in  the  possession  of  the  storage  company,  as  against 
the  corporation's  trustee  in  bankruptcy,  although  a  great  part  of  the 
lumber  had  not  been  received  by  the  storage  company  in  cars,  but  had 
been  shipped  by  water,  and  such  part  had  never  been  appropriated  from 
the  larger  mass  by  the  storage  company.1"  And  so,  in  a  case  where  a 
coal  company  had  contracted  with  a  railway  company  to  supply  it  with 
coal,  and  was  unable  to  go  on  with  its  deliveries  for  lack  of  funds,  and 
the  railway  company  advanced  money  for  this  purpose,  it  was  held  that 
the  transaction  amounted  to  a  pledge,  in  favor  of  the  railway  company, 
of  such  a  quantity  of  coal  thereafter  to  be  mined,  and  as  fast  as  mined, 
as  the  moneys  so  advanced  would  pay  for,  and  that  this  pledge  was  en- 
forceable as  a  preferential  claim  against  the  assets  of  the  bankrupt  estate 
of  the  coal  company  in  the  hands  of  its  trustees,  who  assumed  and  con- 
tinued the  performance  of  the  contract.114  This  decision  was  rested  on 
the  strong  and  manifest  equity  in  favor  of  the  railway  company,  and 
may  perhaps  be  considered  as  applying  a  rule  analogous  to  the  well- 
known  rule  that,  in  equity,  an  agreement  to  give  a  mortgage  is  equivalent 
to  a  mortgage.  Also  it  has  been  held  that  persons  paying  drafts  drawn 
for  the  price  of  goods  shipped  to  the  drawer,  under  an  agreement  that 
the  goods  should  be  pledged  as  security  therefor,  have  a  lien  as  against 
the  trustee  in  bankruptcy  of  the  purchaser.11*  A  pledgee,  who  wrong- 
fully sells  the  pledged  property,  will  be  estopped  to  claim  a  lien  for  any 
greater  amount  than  he  actually  received,  on  an  accounting  to  the  trustee 
in  bankruptcy  of  the  pledgor  for  the  value  of  the  property.118 

§  369.  Maritime  Liens.— Maritime  liens  are  among  the  classes  of 
securities  preserved  and  protected  by  the  bankruptcy  law,  if  valid  and 
free  from  fraud  and  preferential  features.111  And  such  a  lien  which,  by 
the  law  of  the  admiralty,  would  take  precedence  over  charges  of  an  earli- 
er date,  may  be  accorded  a  similar  preference  in  a  court  of  bankruptcy.118 
Also  it  has  been  held  that  a  maritime  lien,  existing  at  the  time  when  the 
petition  in  bankruptcy  was  filed,  may  be  enforced  by  process  in  admiralty 
against  the  vessel  after  the  filing  of  the  petition,  and  while  the  trustee  in 

""Atherton  v.   Beaman  (D.  C.)  206  RIebheimer,  221  Fed.  16,  186  O.  0.  A. 

Fed.   871,  42  Am.  Bankr.  Rep.  631.     Af-  B42. 

firmed  (C.  C  A)  294  Fed.  878,  45  Am.  u.  Howard   v.    Mechanics'   Bank   <D. 

Bankr   Rep.  JOS-                m  «.  -  ™  „  C.)  262  Fed.  689,  46  Am.   Bankr.  Rep. 

»»*  Hurley  v.  Atchison,  T.  &  S.  F.  Ry.  112 
Co.,  213  TJ.  8.  126,  29  Sup.  Ct.  466,  53 

L.  Efl.  729,  22  Am.  Bankr.  Rep.  17,  af-  '"  T^  B<>me,  18  N.  B.  R.  557,  Fed. 

firming  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  £**■    No-   fl.657  i     Tb*>  ^mUa  Dole,    11 

Hurley,  153  Fed.  503.  82  0.  C.  A.  463,  msa-  479>  14  Fed  ^  •  T^*  Ironsides,  4 

18  Am.  Bankr.  Rep.  396.  BlsB-  51S-  *&■  0a8-  N°-  f.088- 

<  i  b  Fletcher  v.  Morey,  2  Story,  555, 
Fed.    Cas.   No.   4,864.      But  see    In   re 
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bankruptcy,  in  such  a  case,  has  the  right  to  appear  and  be  heard,  the 
court  of  bankruptcy  will  accept  the  determination  of  the  admiralty  court 
as  to  the  validity  and  amount  of  the  lien.1"  And  a  court  of  admiralty, 
which  has  obtained  full  jurisdiction  over  a  vessel  in  a  suit  to  enforce 
maritime  liens  thereon,  before  the  institution  of  bankruptcy  porceedings 
against  the  owner,  is  not  deprived  of  such  jurisdiction  by  the  adjudication 
in  bankruptcy,  but  will  retain  jurisdiction  ftnd  determine  all  questions 
with  respect  to  such  liens. ™ 

§  370.  Attorneys'  Liens  for  Services. — The  institution  of  proceed- 
ings in  bankruptcy  will  not  displace  or  invalidate  an  attorney's  lien  on  se- 
curities belonging  to  the  bankrupt  in  the  possession  of  the  attorney,  or  on 
funds  collected  for  the  bankrupt  or  a  judgment  recovered  for  him,  or  (as 
the  law  is  in  some  states)  upon  his  cause  of  action.1*1  And  the  fact  that 
an  attorney,  in  drawing  up  the  bankrupt's  schedule  of  assets,  includes 
certain  notes  or  securities  in  his  possession  does  not  estop  him  from 
claiming  a  lien  thereon  for  his  professional  services.1"  So  when  a  suit 
in  which  the  bankrupt  is  the  plaintiff,  and  which  is  pending  and  unde- 
termined at  the  time  of  the  bankruptcy,  is  taken  up  and  prosecuted  by 
the  trustee,  an  attorney's  lien  for  compensation  for  services  rendered  in 
the  suit  prior  to  the  adjudication  in  bankruptcy  is  preserved  and  is 
binding  upon  the  trustee.1"  But  attorneys  for  a  bankrupt  are  not  enti- 
tled to  a  lien  for  fees.fpr  services  rendered  to  the  bankrupt  subsequent  to 
the  institution  of  the  proceedings  in  an  ancillary  suit  by  the  receiver  to 
recover  money  belonging  to  the  estate.1" 

§  371.  Vendors'  Liens, — A  vendor's  lien  on  real  property  is  not 
divested  by  the  bankruptcy  of  the  purchaser.1"     And  this  may  also 

"•In  re  Interocean  Transp.  Co.  (D.  Bankr.  Rep.  292;  Schoenherr  v.  Van 
C.)  232  Fed.  408,  36  Am.  Bankr.  Rep.  Meter,  216  N.  T.  MS,  109  N.  E.  625. 
661; .  The  Ironsides,  4  Bias.  518,  Fed.  The  lien  of  attorneys  on  money  of  their 
Cas.  No.  7,069.  But  compare  In  re  Peo-  client  is  not  affected  by  bankruptcy  pro- 
pie's  Mall  S.  S.  Co.,  3  Ben.  226,  2  N.  B.  ceedlngs  against  aim  Is  another  juris- 
B.  552,  Fed.  Cas.  No.  10.970.  And  see.  diction,  no  steps  having  been  taken  by 
per  contra.  The  Casco  (D.  C.)  230  Fed.  the  trustee  to  reach  or  claim  the  fund. 
929,  87  Am.  Bankr.  Bep.  215 ;  In  re  Hartman  v.  Swiger  (D.  a)  216  Fed.  986, 
New  Englnnd  Transp.  Co.  (D.  C.)  220  33  Am.  Bankr.  Rep.  369. 
Fed.  203,  34  Am.  Bankr.  Rep.  323.  m  In  re  Brown,  Fed.  Cas.  No.  1,884. 

'"The  Pbtlomena,  200  Fed.  859;  The  "a  In  re  Wilson,  12  Fed.  235. 

Bethulia,  209  Fed.  862.  i«  Musics  v.  Prentice,  211  Fed.  326, 

i*>  In  re  Eurich's  Ft  Hamilton  Brew-  127  C.  C.  A.  575,  31  Am.  Bankr.  Rep. 

ery,  158  Fed.  644,  19  Am.  Bankr.  Rep.  687. 

798;    In  re  Baxter  ft  C>,  154  Fed.  22,  it«  In  re  Lane  Lumber  Co.,  217  Fed. 

83  C.  C.  A.  106.  18  Am.  Bnnkr.  Rep.  450;  550, 133  C  C.  A.  402,  33  Am.  Bankr.  Bep. 

Knee!  and   v.  Pennell,  54   Misc.  Bep.  43,  491,   affirming   In   re   Lane  Lumber   Co. 

104  N.  T.  Supp.  498;    Clarke  v.  Clarke,  <D.   C.)   219  Fed.  82;    Sheridan    State 

2  Hayw.  ft  H.  114,  Fed.  Cas.  No.  18,279;  Bank  v.  Rowell  (D.  C.f  212  Fed.  529;  In 

In  re  Luber  (D.  C.)  291  Fed.  221,  44  Am.  re  French  (D.  C.)  281  Fed.  265,  37  Am. 
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be  true  of  personal  property,  where  such  a  lien  is  given  by  statute 
or  reserved  by  the  valid  agreement  of  the  parties.  None  exists  at 
common  law  after  delivery  of  the  goods.  But  in  a  case  where  a  claim- 
ant had  sold  goods  to  the  bankrupt,  taking  his  notes  as  conditional 
payment,  but  retained  possession  of  the  property  until  after  the  adju- 
dication in  bankruptcy  and  after  the  notes  fell  due  and  remained  un- 
paid, it  was  held  that  he  had  a  lien  for  the  unpaid  portion  of  the  price, 
which  the  trustee  in  bankruptcy  must  recognize. ™  As  to  the  creation 
of  such  &  lien  by  statute,  it  is  held  that  a  statute  providing  that  property 
shall  not  be  exempt  from  claims  for  its  purchase  money  and  for  the 
seizure  and  sequestration  of  the  property  in  a  suit  for  the  purchase  mon- 
ey, does  not  give  the  seller  of  personalty  a  lien  arising  at  the  time  of  the 
sale,  and  such  as  to  be  protected  by  the  bankruptcy  act,  but  only  a  right 
to  gain  a  lien  by  attachment,  and  a  lien  so  acquired  will  be  divested 
by  the  adjudication  in  bankruptcy  of  the  purchaser  within  four  months 
thereafter.1*'  A  vendor's  lien  may  also  be  reserved  by  the  contract 
of  the  parties,  and  will  be  preserved  in  bankruptcy  on  the  same  terms 
and  under  the  same  conditions  as  other  liens.1*8  But  the  device  now 
usually  employed  is  a  contract  of  conditional  sale,  in  which  the  seller 
attempts  to  reserve  for  himself  a  Hen,  to  secure  payment  of  the  price, 
on  so  much  of  the  property  as  may  remain  in  the  buyer's  hands  and  on 
the  proceeds  of  what  he  has  sold.  This  is  generally  held  invalid  in 
bankruptcy,1**  unless  the  contract  is  filed  or  recorded  like  a  chattel 
mortgage.18'  But  failure  to  file  or  record  such  a  contract  will  not  de- 
feat the  lien  in  bankruptcy,  where  all  the  creditors  of  the  bankrupt  had 
actual  notice  of  the  sale  and  its  conditions,  because  in  that  case  the 
trustee  would  represent  no  class  as  to  which  the  condition  would  be  void, 

Bankr.  Rep.  289;    Radar  v.  Star  Mill  &  732,  81  C,  C.  A.  lie,  18  Am.  Bankr.  Rep. 

Elevator  Co.,  2SS  Fed.  599,  169  C.  C.  A.  66;  National  Bank  of  Commerce  v.  Wil- 

541,  48  Am.  Bankr.  Rep.  764 ;    Fnrrell  Hams,  159  Fed.  616,  86  C.  a  A.  606,  20 

v.  Wysong,  246  Fed.  281,  169  0.  C.  A.  Am.    Bankr.  Hep.  79;    Cullen  v.  Arm- 

11,  40  Am.  Bankr.  Rep.  740;    Ez  parte  strong   (D.    a)    209   Fed.   704,   33  Am. 

Drewry,  2  Hughes,  435,  Fed.  Cas.  No.  Bankr.  Hep.  735. 

4,081;  Wnalen  v.  Wolford,  96  Kan.  211,  u»  Pontine  Buggy  Co.  v.  Skinner,  158 
150  Pac.  608 ;  Denton  v.  Southern  In.  Fed.  858,  20  Am.  Bankr.  Rep.  206.  Corn- 
Co.  (Ter.  Civ.  App.)  144  S.  W.  294 ;  pare  American  Woodworking  Machinery 
Stewart  v.  Comanche  Mercantile  Co.  Co.  v.  Norment,  157  Fed.  801,  19  Am. 
(Tex.  Civ.  App.)  147  S.  W.  1166.  Com-  Bankr.  Rep.  679;  Bell  v.  Shaw,  230  Fed. 
pare  (as  to  the  law  in  North  Carolina)  976,  145  C.  C.  A.  170,  36  Am.  Bankr.  Rep. 
Bernard  v.  Lea,  210  Fed.  583,  127  a  C.  544 ;  Emerson -Brantingham  Implement 
A.  219,  31  Am.  Bankr.  Rep.  436.  Co.  V.  Lawaon  (D.  C.)  237  Fed.  877,  38 

ii"  In    re  Manuel  J.    Portuondo   Co.  Am.  Bankr.  Rep.  344;    In  re  Sutton  (D. 

(D.  C.)  135  Fed.  692,  14  Am.  Bankr.  Rep.  C.)  244  Fed.  872,  40  Am.  Bankr.  Rep. 

337.  348. 

iit  in  re  WllkeB  (D.  C.)  112  Fed.  975,  "•  Pontlac  Buggy  Co.  v.  Skinner,  168 

7  Am.  Bankr.  Rep.  574.  Fed.  858,  20  Am.  Bankr.  Rep.  206. 

in  In  re  Muncie  Pulp  Co.,  161  Fed. 
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actual  notice  removing  the  necessity  of  showing  constructive  notice.1'1 
But  in  some  states,  a  contract  of  this  kind  is  valid  only  from  the  time  of 
its  record,  as  against  creditors  even  with  actual  notice,  and  where  this 
is  the  law,  it  would  of  course  be  void  as  against  the  trustee  in  bank- 
ruptcy."* 

§  372.  Statutory  Liens. — tt  is  entirely  within  the  power  of  a  state 
legislature  to  create  classes  of  liens  by  statutory  enactment,  in  respect 
to  property  within  the  state,  and  such  liens,  being  otherwise  valid,  will 
be  protected  in  the  bankruptcy  courts.1**  But  before  a  creditor  can 
claim  a  lien  given  by  a  state  statute  on  property  of  a  bankrupt,  he  must 
perfect  the  same  as  required  by  such  statute.1**  Thus,  a  lien  which 
derives  its  existence  wholly  from  a  state  statute,  and  the  continuance 
of  which  is  by  such  statute  -made  dependent  upon  the  commencement  of 
a  suit  in  a  state  court  within  a  prescribed  time,  is  not  preserved  as  a 
valid  incumbrance  on  the  bankrupt's  estate  when  no  suit  has  been  in- 
stituted in  the  state  court,  and  no  step  takes  in  the  bankruptcy  pro- 
ceedings equivalent  to  such  suit,  within  the  time  limited  by  the  law,  the 
mere  commencement  of  bankruptcy  proceedings  not  being  a  sufficient 
compliance  with  the  statute."8  On  the  other  hand,  if  the  lien  springs 
directly  from  the  statute,  or  from  the  acts,  transactions,  or  relations 
specified  in  the  statute  as  the  ground  of  it,  and  not  from  the  steps  pre- 
scribed by  the  statute  as  necessary  to  perfect  or  enforce  it, — such  as 
filing  or  recording  a  claim  in  a  state  court,  or  beginning  a  suit, — then 
it  is  not  a  lien  "obtained  through  legal  proceedings"  in  such  sense  as  to 
be  avoided  by  the  subsequent  bankruptcy  of  the  debtor  within  four 
months,  notwithstanding  that  some  sort  of  legal  proceedings  may  be 
necessary  to  perfect  or  secure  it.1**  Among  the  kinds  of  liens  thus  pre- 
served in  the  bankruptcy  proceedings  and  following  the  property  into 
the  hands  of  the  trustee,  may  be  mentioned  a  lien  given  by  statute  for 
materials  and  supplies  furnished  to  carry  on  the  business  of  a  manufac- 
turing corporation,11'  a  lien  given  by  statute  for  the  protection  of  keep- 

»»'  In  re  Bazemore,  189  Fed.  236,  26  i«  In  re  Brunqueat,  7  Bias.  208,  14  N. 

Am.  Bankr.  Key.  494.  B.  R.  929.  Fed.  Cas.  No.  2,055. 

i»In  re  Builders'  Lumber  Co.,  148  n*  Moore  v.  Green,  145  Fed.  472,  76 

Fed.  244,  17  Am.  Bankr.  Rep.  449.  C.  C.  A.  242,  16  Am.  Bankr.  Rep.  648; 

i"  In  re  Bnrt,  12  Blatchf.  252,  13  N.  Norrls  v.  Trenholm.  209   Fed.   827,   126 

B.  R.  137,  Fed.  Cas.  No.  2J09;    Moore  C.  C.  A.  661,  31  Am.  Bankr.  Rep.  363. 

v.  Green,  145  Fed.  472,  76  C.  C.  A.  242,  '*'  In  re  Bennett,  153  Fed.  673,  82  C. 

16   Am.   Bankr.   Rep.   648;    Tnbe   City  O.  A.  531,  18  Am.  Bankr.  Rep.  847;   In 

Min.  &  Mill  Co.  v.  Otterson.  16  Ariz.  305,  re  Starks-UHman  Saddlery  Co.,  171  Fed. 

146  Pac.  203,  L.  R.  A.  1916E,  303.  834,  96  O.  0.  A.  606,  22  Am.  Bankr.  Rep. 

'"In  re  Franklin,  161  Fed.  642,  18  690. 
Am.  Bankr.  Rep.  218. 
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ers  of  livery  and  boarding  stables,1"  the  Hen  of  a  state  or  municipality 
for  taxes,"*  and  a  statutory  lien  for  rent,  the  question  whether  it  se- 
cures the  rent  which  would  be  payable  for  the  whole  of  the  stipulated 
term,  or  for  one  year,  or  for  a  different  period,  being  determined  in 
accordance  with  the  provisions  of  the  statute  under  which  it  is  claim- 
ed.1*' So,  where  a  school  board  which  has  let  a  contract  for  the  erec- 
tion of  a  school  building  terminates  the  contract  on  the  default  of  the 
contractor,  and  takes  over  the  material  remaining  on  hand,  to  use  in 
finishing  the  building,  it  has  a  qualified  property  in,  or  a  lien  upon, 
such  material,  which  is  superior  to  the  rights  of  the  contractor's  trustee 
in  bankruptcy.1" 

§  373.  Landlord's  Lien  for  Rent — The  common-law  or  statutory 
lien  of  a  landlord  for  rent,  including  rent  reserved  under  a  ground-rent 
deed,"'  is  of  a  nature  to  be  preserved  in  bankruptcy  proceedings  against 
the  tenant,  and  must  be  enforced  against  the  goods  and  chattels  in  the 
trustee's  hands,  or  their  proceeds  if  sold,  and  the  trustee  cannot  defeat 
the  landlord's  claim  for  the  rent  to  become  due  during  the  remainder  of 
the  term  by  vacating  the  premises  and  surrendering  possession.1"  But 
to  bring  about  this  result,  there  must  be  a  valid  lease  in  existence  at 
the  commencement  of  the  bankruptcy  proceedings.  Thus,  where  the 
lease  had  terminated,  but  the  tenant  remained  in  possession  under  a 
contract  to  purchase,  and  was  so  holding  at  the  time  of,  his  bankruptcy, 
the  relation  of  landlord  and  tenant  no  longer  existed,  and  the  landlord 
had  no  lien  on  the  tenant's  personal  property  for  subsequently  accruing 

■i««In   re  Pratesi,   128  Fed.   588,   11  Friedman  v.  Murphey  (Aria.)  124  Pac. 

Am.  Bankr.  Rep.  819;    In  re  Mero,  128  664;    In  re  Meyer,  195  Fed.  653,  28  Am. 

Fed.  830,  12  Am.  Bnnkr.  Rep.  171.  Bankr.  Rep.  17;   In  re  Mitchell,  116  Fed. 

'"City  of  Waco  v.  Bryan,  127  Fed.  87,  8  Am.  Bankr.  Rep.  324;    Martin  v. 

79.  82  C.  C.  A.  79,  11  Am.  Bankr.  Rep.  Orgain,  174  Fed.  772,  68  O.  C.  A.  246,  23 

481.  Am.  Bankr.  Rep.  454 ;    I.  Trager  Co.  v. 

i*»  I.  Trager  Co.  v.  Cayaroc  Co.,  124  Cavaroc  Co.,  124  La.  611,  50  South.  598: 

La.    611,    50    South.    598;     Shapiro    v.  Shapiro  v.  Thompson,  100  Ala..  863,  49 

Thompson,  160  Ala.  363,  49  South.  391.  South.  391 ;    McLean  v.  Klein,  8  Dill. 

m  Wilds  v.  Board  of  Education  of  lis,    Fed.    Caa.    No.    8,884;     Austin    v. 

New  York,  186  App.  Div.  472,  174  N.  T.  O-RelHy,  2  Woods,  670,  12  N.  B.  R.  329. 

Supp.  375,  affirming  103  Misc.  Rep.  318,  Fed.  Cas.  No.  665 ;  In  re  Trim,  2  Hughes, 

170  N.  Y.  Supp.  1033.  355,  6  N.  B.  R.  23.  Fed.  Caa.  No.  14.174; 

i«a  Large  v.  Bosler,  2  Clark  (Pa.)  29.  Ex  parte  Morrow,  1  Low.  386,  2  N.  B. 

i«o  Fudickar   v.   Glenn,   237   Fed.   808,  R.    665,    Fed.    CaB.    No.    9,850;     In    re 

151  C.  C.  A.  50,  88  Am.  Bankr.  Rep.  237 ;  Wynne,  Chase,  227,  4  N.  B.  R.  23,  Fed. 

Courtney  v,  Fidelity  Trust  Co.,  219  Fed.  Cos.  No.  18,117 ;   In  re  Hoagland,  18  N. 

57,  184  C.  C.  A.  595,  33  Am.  Bankr.  Hep.  B.  -R.  530,  Fed.  Caa  No.  6,545 ;    In  re 

400;   In  re  City  Drug  Store  (D.  C.)  224  Dunham,   Fed.   Caa    No.   4,145;    In   re 

Fed.  132,  35  Am.  Bankr.  Rep.  335;    In  Eckenrotn,  Fed.  Cas.  No.  4,205 ;  Watson 

re  J.  Sapinsky  &  Sons  (D.  C.)  206  Fed.  v.  Lemar,  Fed.  Caa  No.  17,287 ;  Loudon 

523,  80  Am.  Bankr.  Rep.  416;    Mitchell  v.  Bland  ford,  56  Ga.  ISO.    See  In  re  Gal- 

Storebutld'.ng  Co.  v.  Carroll,  193  Fed.  616,  lacher  Coal  Co.,  205  Fed.  183,  29  Am. 

113  C.  C.  A.  484,  27  Am.  Bankr.  Rep.  894 ;  Bankr.  Rep.  766. 
Blk jBkr.(3d  Ed.}— 52 
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rent  on  the  non-performance  of  the  contract  of  purchase.1**  So,  where 
the  leasehold  interest  of  the  bankrupt  tenant  is  sold  by  the  trustee,  the 
landlord  has  no  lien  on  the  proceeds  of  the  sale  for  rent  overdue  at 
the  time  of  the  bankruptcy.1*8  Also,  if  the  statute  makes  any  other 
condition  than  the  mere  failure  to  pay  rent  a  prerequisite  to  the  land- 
lord's lien,  that  condition  must  be  shown  to  exist  before  the  lien  can 
be  claimed  in  bankruptcy. 1M  Thus,  where  the  state  law  is  such  that 
the  landlord's  Hen  attaches  to  goods  and  chattels  on  the  demised  prem- 
ises when  the  same  are  levied  on  under  an  execution,  it  has  been  held 
that  the  landlord  cannot  claim  a  lien  in  the  bankruptcy  proceedings 
against  the  tenant  by  reason  of  the  levy  of  an  execution  on  the  goods 
within  four  months  prior  to  the  bankruptcy  proceedings,  as  the  lien 
of  the  execution  would  be  dissolved  thereby.1*11  But  on  the  other  hand, 
it  has  been  held  that  if  the  court  of  bankruptcy  takes  possession  of 
the  chattels  which  would  be  liable  to  the  lien  and  orders  them  sold,  its 
process  may  be  regarded  as  an  equitable  execution,  for  the  purpose  of 
preserving  the  landlord's  Hen,  such  a  case  being  clearly  within  the  equity 
of  the  statute.148    But  where  the  statute  gives  the  lien,  not  upon  mere 


mnes  Moines  Nat.  Bank  v.  Council 
Bluffs  Sav.  Bank,  150  Fed.  SOI,  18  Am. 
Bankr.  Hep.  108.  A  landlord  has  no 
priority  under  a  lease  containing  a  cove- 
nant constituting  -the  rent  a  lien  or 
mortgage  on  all  goods  on  the  premises, 
where  such  lease  is  void  ss  against  the 
creditors  of  the  tenant  for  not  having 
been  recorded  as  a  chattel  mortgage  un- 
der the  state  laws.  In  re  Dyke,  0  N.  B. 
H.  430,  Fed.  Cas.  No.  4,227.  An  agree- 
ment, nominally  for  the  extension  of  a 
lease,  may  really  constitute  a  contract 
for  an  additional  separate  term,  to  com- 
mence on  the  expiration  of  the  term  ot 
the  existing  lease,  and  In  this  case  It 
does  not  give  a  right  to  a  Hen  for  rent, 
where  the  tenant  becomes  bankrupt  and 
his  property  is  sold  before  the  expiration 
of  the  first  term.  In  re  Southern  Hard- 
ware &  Supply  Co.  (D.  C.)  210  Fed.  381, 
32  Am.  Bankr.  Rep.  92.  Where  a  land- 
lord, before  the  expiration  of  the  lease 
of  an"  earlier  tenant,  who  was  Indebted 
for  rent,  demised  the  premises  to  the 
bankrupt  under  a  lease  providing  that  it 
should  not  affect  the  former  lease,  or 
remedies  for  collection  of  rent,  and  the 
bankrupt  took  over  property  of  the  first 
tenant  in  the  premises,  It  was  held  that 
the  landlord's  claim  for  rent  against  the 
first  tenant  could  not  be  asserted  against 
the  bankrupt's  estate  as  a  priority  claim, 


there  being  no  right  to  distrain.  In  re 
West  (D.  C.)  2S3  Fed.  963,  42  Am.  Bankr. 
Rep.  341. 

**•  In  re  Ruppel  (D.  C.)  97  Fed.  778, 
3  Am.  Bankr.  Rep.  233. 

'"As  to  the  effect  of  recording  the 
lease  or  failing  to  record  it.  see  In  re 
Floyd-Scott  Co.  (D.  C.)  224  Fed.  987,  35 
Am.  Bankr.  Rep.  463;  Del  linger  v. 
Waite- Thresher  Co.,  228  Fed.  606,  143  C. 
C.  A.  88,  35  Am.  Bankr.,  Rep.  802. 

">  In  re  Whealton  Restaurant  Co.. 
143  Fed.  921,  16  Am.  Bankr.  Rep.  294 : 
In  re  Butler,  3  Pittsb.  369,  8N.B.S. 
501,  Fed.  Cas.  No.  2,?Zd ;  Appeal  of 
Barnes,  76  Pa.  St.  50,  13  N.  B.  R.  543. 

i"  Longstreth  v.  Pennock,  20  Wall. 
575,  22  L.  Ed.  451;  In  re  Hoover,  113 
Fed.  136,  7  Am.  Bankr.  Rep.  330;  In 
re  W.  R.  Kuhn  Co..  225  Fed.  13,  140  C. 
C.  A.  473 ;  In  re  Delaney  (D.  C.)  251  Fed. 
425,  41  Am.  Bankr.  Rep.  601.  But  a 
landlord  to  whom  rent  is  due  for  the  use 
of  the  premises  by  the  bankrupt  as  a 
store  will  not  be  required  to  bring  an 
action  In  a  state  court  for  the  establish- 
ment of  his  lien,  as  provided  by  the 
state  statute,  as  a  precedent  step  to  the 
assertion  of  his  rights  against  the  bank- 
rupt's property  in  the  hands  of  the  trus- 
tee, but  be  may  at  once  prove  bis  debt 
and  be  heard  In  the  court  of  bankruptcy 
in  support  of  his  claim  to  priority.    la 
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default  in  the  payment  of  rent,  but  upon  the  levy  of  a  distress  warrant, 
the  landlord  will  have  no  lien  available  in  the  bankruptcy  proceedings 
unless  he  has  levied  his  distraint  before  the  filing  of  the  petition  in  bank- 
ruptcy.1" The  fact  that  a  distraint  is  necessary  to  perfect  the  inchoate 
lien  does  not  make  it  a  lien  "obtained  through  legal  proceedings"  in  such 
sense  as  to  be  dissolved  by  the  adjudication  in  bankruptcy  of  the  tenant 
within  four  months.11* 

The  amount  of  rent  for  which  the  landlord  may  claim  a  lien,  whether 
for  a  year,  in  addition  to  that  already  in  arrear,  for  a  year  from  the 
commencement  of  the  bankruptcy  proceedings,  or  to  the  end  of  the 
term,  will  depend  upon  the  law  of  the  particular  state.  But  it  is  held 
that  a  provision  in  a  coal  mine  lease,  giving  the  lessor  a  lien  to  secure 
all  amounts  that  might  become  due  under  the  lease,  does  not  extend  to 
a  claim  for  damages  caused  by  the  bankruptcy  of  the  lessee  and  the 
consequent  abandonment  of  the  lease.181 

§  374,  Liens  of  Mechanics  and  Materialmen. — The  liens  given  by 
statute  to  mechanics,  sub-contractors,  and  materialmen  are  not  dissolved 
by  the  adjudication  in  bankruptcy  of  the  owner,  contractor,  or  other 
person  liable,  but  on  the  contrary  are  preserved  and  may  be  enforced 
against  the  trustee  in  bankruptcy.1*1  And  the  same  is  true  of  the  stat- 
utory liens  existing  in  some  states  for  the  wages  of  labor.^M  Liens  of 
these  kinds  are  not  opposed  to  either  the  terms  or  the  policy  of  the 
bankruptcy  law,  since  they  do  not  in  any  way  prefer  one  creditor  at  the 
expense  of  another,  nor  diminish  the  general  assets  of  the  debtor  other- 
re  Byrne,  97  Fed.  762,  3  Am.  Bankr.  re  Cramond,  145  Fed.  666, 17  Am.  Bankr. 
Rep.   268.  Rep.  22;    Huntings  v.  Thompson.  47  Ta. 

i«»  In  re  Potee  Brtek  Co.,  179  Fed.  Super.  Ct.  424 :  National  Fire  Proofing 
525 ;  Morgan  v.  Campbell,  22  Wall.  881,  Co.  r.  Daly,  77  N.  J.  Bo.  683,  78  Atl. 
22  L.  Ed.  796 :  In  re  Joslyn,  2  Bias.  235,  1135 ;  Clifton  v.  Foster,  103  Mass.  233,  4 
8  N,  B.  R.  473,  Fed.  Caa.  No.  7,550;  Am.  Rep.  539;  In  re  WIHUnsburg  Bor- 
Kouthera  Ry.  Co.  v.  Wilder,  231  Fed.  ough  School  Dist.,  234  Pa.  St  373,  88 
933,  146  C.  C.  A.  129.  36  Am.  Bankr.  Atl.  410;  Felln  v.  Conway,  32  Pa.  Super. 
Rep.  747;  In  re  Grovenstein-Bisbop  Co.  Ct.  171;  Grainger  ft  Co.  v.  RUey  (C.  C. 
(D.  C.)  223  Fed.  878,  35  Am.  Bankr.  A.)  201  Fed.  901,  29  Am.  Bankr.  Rep. 
Rep.  114.  But  see  In  re  Rose,  3  N.  B.  114;  Church  B.  Gates  &  Co.  v.  Empire 
R.  265,  Fed.  Cas.  No.  12,043.  City  Bating  Ass'n,  £25  N.  Y,  142,  121 

i««  In  re  West  Side  Paper  Co.,  162  N.  B.  741 ;  George  A.  Lowe  &  Co.  v. 
Fed.  HO,  89  C.  C.  A.  110,  20  Am.  Bankr.  Leary,  49  Utah,  506,  164  Pac.  1052 ;  A. 
Rep.  660  (reversing  159  Fed.  241),  20  B.  Newbury  Co.  v.  Tennant  (N.  J.  Ch.) 
Am.  Bankr.  Rep.  289 ;   In  re  Potee  Brick      113  Atl.  486. 

Co.,  179  Fed.  525:  Henderson  r.  Mayer,  >«In  re  Kerby-Dennls  Co.,  95  Fed. 
225  U.  S.  631,  32  Sup.  Ct.  699,  56  L.  Ed.  116.  36  C.  0.  A.  677.  2  Am.  Bankr.  Rep. 
1233,  28  Am.  Bankr.  Rep.  387.  402 ;  In  re  Laird,  109  Fed.  550,  48  C.  C. 

"■'in  re  Gallacher  Coal  Co.  (D.  G.)  A.  538,  6  Am.  Bankr.  Rep.  1;  la  re 
205  Fed.  183,  29  Am.  Bankr.  Rep.  766.      Lowenaobn,  100  Fed.  776,  4  Am.  Bankr. 

i"  In  re  Grlssler,  136  Fed.  754.  69  C  Rep.  79.  In  the  case  last  cited.  It  ap- 
0.  A.  406,  13  Am.  Bankr.  Rep.  508;    In      peared  tbat  a  clothier  gave  out  garments 
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wise  applicable  to  the  payment  of  bis  general  creditors.114  And  al- 
though the  local  law  requires  that  a  mechanic's  or  materialman's  lien 
shall  be  perfected  by  the  filing  or  recording  of  a  claim,  or  even  the  in- 
stitution of  a  suit,  within  a  limited  time,  yet  this  does  not  make  it  a 
lien  "obtained  through  legal  proceedings,"  in  such  sense  that  it  will  be 
dissolved  by  the  subsequent  adjudication  in  bankruptcy  of  the  debtor 
within  four  months  thereafter."*  But  questions  often  arise  as  to  the 
validity  of  the  lien  where  the  work  has  been  done  or  the  materials  fur- 
nished, but  the  required  notice  or  claim  has  not  been  filed  or  recorded, 
at  the  time  the  bankruptcy  proceedings  are  begun.  The  rule  appears 
to  be  settled  as  follows :  If,  by  the  local  law,  the  lien  of  a  mechanic  or 
materialman  arises  from  the  doing  of  the  work  and  attaches  to  the 
building  from  that  time,  upon  the  condition  subsequent  that  the  lien 
creditor  shall  file  or  record  a  certain  notice  within  a  given  time,  the  Hen 
is  not  affected  or  impaired  by  the  commencement- of  bankruptcy  pro- 
ceedings between  the  doing  of  the  work  and  the  filing  of  the  notice,  but 
the  notice  may  be  filed,  and  the  lien  thereby  perfected,  after  the  ad- 
judication in  bankruptcy,  provided  it  is  done  within  the  time  prescribed 
by  the  state  statute ; M*  but  if  the  statute  gives  the  lien  only  from  the 
time  of  filing  the  notice,  this  must  be  done  before  the  institution  of  the 
proceedings  in  bankruptcy,  and  if  not,  the  trustee  in  bankruptcy  will 


in  lots,  to  different  tailors,  to  be  made 
up  by  the  piece  and  returned  In  whole 
or  broken  iota  for  examination,  and  to 
lie  paid  for  at  stated  intervals  if  approv- 
al, and  the  tailors  employed  other  work- 
men in  making  up  the  goods.  It  was 
held  that,  as  against  the  estate  of  the 
clothier  in  bankruptcy,  the  tailors  had 
a  Hen  upon  all  articles  remaining  In 
their  hands,  not  only  for  the  work  done 
upon  those  articles,  but  also  for  work 
done  upon  any  portions  of  the  same 
specific  lot  which  had  been  returned  for 
examination  and  not  yet  paid  for,  and 
also  that,  where  the  whole  of  a  particu- 
lar lot  had  been  returned  for  exami- 
nation, this  was  not  such  an  unqualified 
delivery  of  the  goods  as  to  deprive  the 
workmen  of  their  lien  for  labor  bestowed 
nn  that  lot,  unless  there  had  been  such 
a  delay  In  afterwards  demanding  pay- 
ment as  would  amount  to  a  waiver  of 
the  lien. 

i"  In  re  Coulter,  2  Sawy.  42,  5  N.  B. 
■R.  64.  Fed.  Cns.  No.  8.270. 

lMIn  re  West  Norfolk  Lumber  Co., 
112  Fed.  758,  7  Am.  Bankr.  Rop.  648; 


In  re  Kerby-Dennls  Co.,  85  Fed.  lie,  36 
C.  C.  A.  677,  2  Am.  Bankr.  Rep.  402; 
s.  c,  94  Fed.  818,  2  Am.  Bankr.  Rep.  218; 
In  re  Emslle,  102  Fed.  291,  42  C.  O.  A. 
350,  4  Am.  Bankr.  Rep.  126;  In  re  Beck, 
2  Nat  Bankr.  News,  532;  Holland  v. 
Cunliff,  96  Mo.  App.  67,  69  S.  W.  737; 
Kemp  Lumber  Co.  v.  Howard,  237  Fed. 
574,  150  C.  C.  A.  456,  38  Am.  Bankr. 
Rep.  608;  Chickasaw  Hotel  Co.  v.  C.  B. 
Barker  Const.  Co.,  135  Tenn.  305,  186 
S.  W.  118,  L.  R.  A.  1916F,  106. 

"« Reeves  v.  York  Engineering  & 
Supply  Co.,  249  Fed.  513,  161  CCA. 
438;  Fels  v.  George  Lueders  &  Co.,  246 
Fed.  436, 158  C.  C.  A.  500,  40  Am.  Bankr. 
Rep.  851 ;  Pittsburgh  Plate  OlasB  Co.  v. 
Eransz,  281  HI.  84,  125  N.  B.  730: 
Church  E.  Gates  A  Co.  v.  National  Fair 
&  Exposition  Ass'n,  172  App.  Dlv.  581, 
158  N.  T.  Supp.  1070;  Hildretb  Granite 
Co.  v.  City  of  Watervliet,  161  App.  Div. 
420.  146  N.  T.  Supp.  449;  Church  E. 
Gates  A  Co.  v.  Jno.  F.  Stevens  Const 
Co.,  220  N.  Y.  38.  115  N.  E.  22 ;  Horton 
r.  Queens  County  Machinery  Corp.,  101 
Misc.   Rep.  81,   166   N.   X.  Supp.    662; 
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take  the  property  free  from  any  claims  of  mechanics  or  materialmen 
and  they  cannot  thereafter  raise  a  lien  by  filing  their  notices.1" 

For  obvious  reasons,  while  the  law  is  liberal  in  favor  of  bona  fide 
claimants  of  this  kind,  it  is  applied  with  some  strictness  in  regard  to 
the  requirement  that  they  shall  clearly  bring  themselves  within  the 
class  designated  by  the  statute.1"  Thus,  where  a  bank  advanced  money 
to  a  building  contractor  to  enable  him  to  complete  his  contract,  in  con- 
sideration of  an  assignment  of  the  amount  due  him  from  the  owner,  it 
was  held  that  the  bank  could  not  claim  a  lien  in  the  character  of  a  la- 
borer or  a  materialman. 1BB  And  though  property  is  charged  with  valid 
liens  of  this  kind,  it  cannot  be  withheld  from  the  control  of  the  court 
of  bankruptcy,  but  must  be  turned  over  to  the  trustee  to  be  admin- 
istered for  the  benefit  of  all  concerned,  due  recognition  being  given  to 
the  liens."*  And  further  the  lien  claimants  must  discontinue  any  pro- 
ceedings they  may  have  begun  in  the  state  courts.1*1  Nor  can  the  claim- 
ant insist  upon  his  lien  in  the  bankruptcy  proceedings  if  h<  has  previ- 
ously waived  it  by  accepting  security  for  his  debt,  unless,  ndeed,  the 
security  proves  to  have  been  entirely  void.1**  Finally,  if  the  state  law 
is  such  that  the  liens  of  mechanics  relate  back  to  the  commencement 
of  the  building,  there  can  be  no  priority  among  the  mechanics  in  the 
bankruptcy  proceedings,  but  they  all  stand  upon  the  same  footing  and 
are  to  be  paid  in  full  or  pro  rata  as  the  funds  may  suffice.1*" 

Moreau  Lumber  Co.  v.  Johnson,  29  N.  D. 
113.  150  N.  W.  563,  L.  R.  A.  1915F,  1132, 
Ann.  Cas.  1917C,  290;  Harrison  v.  Kna- 
fie,  128  Tenn.  329.  161  S.  W.  1003;  In 
re  Coulter,  2  Sawy.  42,  5  N.  B.  R.  64, 
Fed.  Cob.  No.  8,276;  In  re  McAlllster- 
Newgord  Co.,  193  Fed.  265,  27  Am. 
Bankr.  Rep.  459;  In  re  Grissler,  136 
Fed.  754.  69  0.  C.  A.  406.  13  Am.  Bankr. 
Rep.  508:  In  re  Georgia  Handle  Co-,  109 
Fed.  632,  48  C.  C.  A.  571,  6  Am.  Bankr. 
Rep.  472 ;  In  re  Islington  Lumber  Co., 
132  Fed.  886,  13  Am.  Bankr.  Rep.  153: 
Crane  Co.  v.  Smythe,  94  App.  Dlv.  53,  87 
N.  T.  Supp.  917:  Sabin  v.  Connor,  Fed. 
Cas.  No.  12,197:  Clifton  v.  Foster,  103 
Mass.  233,  4  Am.  Rep.  539,  3  N.  B.  R. 
656;  In  re  Dey,  9  Blatchf.  285,  Fed.  Cas. 
No.  3,871.  Bnt  tbe  notice  or  claim  must 
be  died  and  it  must  be  correct  in  form 
and  substance.  In  re  Sbute  (D.  0.)  233 
Fed.  544,  37  Am.  Bankr.  Rep.  554. 

i"  In  re  Roeber,  121  Fed.  449,  57  C. 
C.  A.  565,  9  Am.  Bankr.  Rep.  303 ;  In  re 
Cramond,  145  Fed.  966,  17  Am.  Baukr. 
Rep.  22;    Lazzari  v.  Havens,  39  Misc. 


Rep.  255,  79  N.  Y.  Supp.  395:  Garretson 
v.  Clark  (N.  J.  Eq.)  57  Atl.  414;  In  re 
Sabin,  12  N.  B.  R.  142,  Fed.  Cas.  No. 
12,194:  In  re  Collins  (D.  C.)  235  Fed. 
937,  37  Am.  Bankr.  Rep.  692. 

"*  Selling  agents  for  a  bankrupt  man- 
ufacturing company  cannot  claim  a  Hen 
under  tbe  description  of  workmen  or 
laborers.  In  re  Crawford  Wollen  Co. 
CD.  O.)  218  Fed.  951,  34  Am.  Bankr.  Rep. 
223. 

'"In  re  Cramond,  145  Fed.  966,  17 
Am.  Bankr.  Rep.  22. 

« "In  re  Cramond,  145  Fed.  966,  17 
Am.  Bankr.  Rep.  22.  If  the  property  Is 
sold  free  of  liens  by  the  trustee  in  bank- 
ruptcy, those  holding  liens  as  mechanics 
or  materialmen  wll".  have  their  claims 
transferred  to  the  fund  arising  from  the 
sale.    In  re  Dubosfcy  (D.  C.)  253  Fed.  794. 

i*i  In  re  Cook,  3  Blss.  116,  Fed.  Cas. 
No.  3,151. 

'«  In  re  Lynn  Camp  Coal  Co.,  168 
Fed.  SOS.  22  Am.  Bankr.  Rep.  60. 

•  a*  In  re  Iloyt,  3  Blss.  436,  Fed.  Cas. 
No.  6,805. 
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§  375.  Liens  Acquired  by  Legal  Proceedings  Before  Bankruptcy. — 
Under  the  earlier  of  the  two  clauses  of  the  bankruptcy  act  contrasted 
in  a  former  section,1**  a  Hen  "created  by  or  obtained  in  or  pursuant  to 
any  suit  or  proceeding  at  law  or  in  equity"  will  be  dissolved  by  the  ad- 
judication of  the  debtor  within  four  months  thereafter,  it  it  appears  that 
it  was  "obtained  and  permitted"  while  he  was  insolvent  and  that  its 
enforcement  will  work  a  preference,  or  if  the  party  to  be  benefited  had 
reasonable  cause  to  believe  that  the  defendant  was  "insolvent  and  in 
contemplation  of  bankruptcy,"  or  if  such  lien  was  "sought  and  permit- 
ted in  fraud  of  the  provisions  of  this  act."  Here  the  statute  is  satisfied 
by  any  one  of  the  three  alternatives.  For  example,  if  the  enforcement 
of  the  Hen  will  work  a  preference,  it  is  not  necessary  that  the  creditor 
should  have  known,  or  had  reasonable  cause  to  believe,  that  the  debtor 
was  insolvent,  nor  that  the  Hen  should  have  been  sought  and  permitted 
in  fraud  of  the  act.18*  And  under  the  construction  given  to  this  provi- 
sion, an  attaching  creditor  "obtains"  his  Hen  when  proceedings  insti- 
tuted by  him  result  in  its  attaching  to  an  insolvent's  estate  in  such 
manner  as  to  effect  a  preference,  and  the  debtor  "permits"  it  when  he 
allows  a  state  of  facts  to  exist  rendering  such  lien  possible,  and  cannot 
and  does  not  in  good  faith  resist  it.1**  But  under  the  wider  provisions 
of  clause  "f"  of  the  sixty-seventh  section,  all  liens  obtained  through 
legal  proceedings  against  an  insolvent  debtor,  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy  by  or  against  him,  are  annulled 
by  his  adjudication,  irrespective  of  the  question  whether  the  debtor 
suffered  or  permitted  the  lien  to  be  obtained,  and  irrespective  of  any 
knowledge  by  the  creditor  of  the  debtor's  insolvency.1*7  It  is  strictly 
necessary,  however,  that  the  lien  should  have  been  created  within  four 
months  before  the  filing  of  the  petition  and  that  the  debtor  should  have 
been  insolvent  at  the  time  it  was  created.1**  And  if  a  valid  Hen  upon 
particular  property  or  a  fund  has  been  acquired  more  than  four  months 

'«  Supra,  f  363.  47  Tex.  Civ.  App.  323, 105  S.  W.  337 ;  In 

kb  in  re  Burrus,  97  Fed.  926,  8  Am.  re  Loulsell  Lumber  Co.,  209  Fed.  784, 

Bankr.  Rep.  296.  126  C.   C.   A.  508,  31  Am.   Rankr.   Rep. 

i««  In  re  Arnold,  94  Fed.  1001,  2  Am.  356.    The  time  and  manner  in  which  a 

Rankr.  Rep.  180;  In  re  Burrus,  97  Fed.  lien  attaches  to  property  through  legal 

926,  3  Am.  Bnnkr.  Rep.  296.  proceedings    begun    before    bankruptcy 

i"  In  re  Richards,  96  Fed.  935,  37  C.  depends  wholly  upon  the  law  of  the  state 

C.  A.  634,  3  Am.  Bnnkr.  Rep.  145.    But  In  which  the  property  is  situated.    In  re 

this  provision  of  the  statute  does  not  Schow  (D.  C.)  213  Fed.  514.    The  taking 

apply  to  property  set  apart  by  the  bank-  possession  of  property  of  a  corporation 

rtiptcy  court  as  exempt.    Burcell  v.  Gold-  by  a  comt  through  receivers  in  a  credl' 

Btein,  23  N.  D.  257,  136  N.  W.  243.  tors'  suit  constitutes  a  "levy"  within  f 

us  Gay  v.  Ray,  195  Mass.  8,  80  N.  E.  67f  of  the  Bankruptcy  Act,  and  the  Ju- 

693;  W.  S.  Danby  Millinery  Co.  v.  Dogan,  risdiction  of  the  court  over  the  property 
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before  bankruptcy  proceedings,  its  enforcement  within  that  time  is  not 
an  illegal  preference  under  Ihe  bankruptcy  act.19" 

Of  the  term  "legal  proceedings,"  used  in  this  connection,  it  has  been 
said  that  these  words  are  not  terms  of  art  "They  have  no  strictly  tech- 
nical meaning,  but  are  here  used  in  a  general  sense.  In  their  narrower 
meaning,  they  signify  a  suit  or  proceeding  at  law  or  in  equity.  But 
in  a  wider  sense,  they  embrace  every  proceeding  established  by  law  for 
acquiring  a  right  or  enforcing  a  remedy.  In  this  sense,  the  foreclosure 
of  a  mortgage  by  advertisement  under  the  statute  is  as  truly  a  legal 
proceeding  as  a  foreclosure  by  a  suit  in  equity;  the  one  is  a  statutory 
remedy  out  of  court,  the  other  a  remedy  in  and  through  the  court.  Both 
are  equally  legal  proceedings.  If  there  were  doubt  in  which  sense  the 
expression  'legal  proceedings'  is  used  in  Section  67f,  the  wider  sense 
should  be  adopted,  ut  res  magis  valeat  qnam  pereat,  that  the  main  ob- 
ject of  the  act,  viz.,  equality  among  creditors,  may  be  saved  and  not 
lost.""*  As  otherwise  explained,  the  expression  relates  only  to  those 
actions  and  proceedings  taken  by  creditors  who,  having  no  existing  lien 
or  right  of  lien  resting  in  existing  contract  entered  into  in  good  faith, 
seek  to  obtain  a  preference  by  being  first  in  the  race  of  diligence,  and 
the  statute  does  not  apply,  for  example,  to  a  Hen  obtained  by  a  landlord 
by  the  levy  of  a  distress  warrant  for  past  due  rent  under  a  lease  entered 
into  in  good  faith  and  giving  him  the  right  to  resort  to  that  remedy."1 
But  the  statute  plainly  covers  a  seizure  of  property  on  a  writ  of  re- 
plevin,1" the  lien  secured  by  the  filing  of  a  creditor's  bill,"8  or  a  suit  to 
reach  and  subject  the  surplus  income  of  an  estate  held  in  trust  for  the 
debtor,1"  or  a  suit  to  vacate  a  chattel  mortgage,  as  being  invalid  against 
creditors.1'6  But  a  mortgage  creditor  does  not  lose  his  lien  by  suing  for 
and  obtaining  a  decree  of  foreclosure  and  an  advertisement  of  the  prop- 
is  not  affected  by  bankruptcy  proceedings  Rep.  604.  But  compare  In  re  United 
against  the  corporation  Instituted  more  Motor  Chicago  Co.,  220  Fed.  772,  136  C. 
than  four  months  afterwards.  Blair  v.  C.  A.  37S,  33  Am.  Bankr.  Rep.  694. 
Brailey,  221  Fed.  1,  136  C.  C.  A.  524,  34  "*  In  re  Hymes  Buggy  &  Implement 

Am.  Bankr.  Rep.  12.  Co.,  130  Fed.  977,  12  Am.  Bankr.   Rep. 

m»Wood  v.  Kerkeslager,  225  Pa.  St  477;  In  re  Weinger,  Bergman  &  Co., 
296,  74  Atl.  174.  126  Fed.  875,  11  Am.  Bankr.  Hep.  424 ; 

"•In  re  Emslle,  98  Fed.  718,  3  Am.  In  re  Hayues,  123  Fed.  1001,  10  Am. 
Bankr.  Rep.  516.  Bankr.  Rep.  715. 

«« In  re  Robinson  &  Smith,  154  Fed.  »"  In  re  Fotee  Brick  Co.,  179  Fed.  525. 
343,  83  C.  C.  A.  121,  18  Am.  Bankr.  Rep.  Compare  Blick  v.  Nlmmo,  121  Md.  130, 
583 :    Schall  v.  Klnselln,  117  La.  687.  42     88  Atl.  116. 

South.  221;   Bird  v.  City  of  Richmond,         "« In  re  Tiffany,  133  Fed.  790,  13  Am. 
240  Fed.  545,  153  C.  C.  A.  349,  39  Am,      Bankr.  Rep.  310. 

Bankr.  Rep.  1;    In  n  Mossier  Co.,  239  its  Dunn  Salmon  Co.  v.  Plllmore,  55 

Fed.  202,  152  C.  C.  A.  250,  38  Am.  Bankr.     Misc.  Rep.  546,  106  N.  T.  Supp.  8S. 
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erty  for  sale,  within  four  months  prior  to  the  debtor's  bankruptcy,  for 
the  lien  is  not  one  created  by  the  decree,  but  by  the  act  of  the  parties, 
that  is,  by  the  mortgage  itself.1'4  Where  property  of  a  bankrupt,  at 
the  time  of  the  bankruptcy,  is  in  the  lawful  custody  of  a  state  court 
under  seizure  in  a  pending  suit  begun  within  four  months,  the  court 
of  bankruptcy  has  power  to  stay  such  suit  and  to  direct  the  property 
to  be  turned  over  for  administration  in  the  bankruptcy  proceedings.1*1 

§  376.  Same;  Attachment  or  Garnishment, — The  lien  acquired  by 
an  attachment  of  the  property  of  an  insolvent  debtor  is  a  lien  "obtained 
through  legal  proceedings,"  both  on  general  principles  and  by  the  ex- 
plicit description  of  it  as  such  in  the  bankruptcy  law,  and  is  dissolved 
by  the  filing  of  a  petition  in  bankruptcy  by  or  against  the  debtor,  if 
that  occurs  within  four  months  after  its  date.1"  And  much  more  is  this 
true  of  an  attachment  issued  after  the  commencement  of  the  bankruptcy 
proceed ings.17*  But  of  course  the  statute  does  not  apply  to  cases  where 
the  property  seized  under  the  attachment  is  exempt  property  of  the 
bankrupt,1**  or  where  the  person  or  corporation  proceeded  against  in 
bankruptcy  is  not  amenable  to  the  bankruptcy  law."1  In  other  cases, 
however,  the  effect  of  the  statute  in  dissolving  attachment  liens  is  not 
confined  to  those  issuing  from  courts  of  the  United  States,  but  applies 
as  well  to  the  process  of  the  state  courts.1**    And  the  appointment  by 


if*  In  re  Gerdes,  102  Fed.  318,  4  Am. 
Bankr.  Rep.  S46. 

ir»Orr  v.  Trlbble,  158  Fed.  897,  19 
Am.  Bankr.  Rep.  84ft;  Stacy  v.  McNIchol- 
as,  76  Or.  167,  148  Pac  67. 

its  In  re  Southern  Arizona  Smelting 
Co.,  231  Fed.  87, 146  0.  C.  A.  276,  36  Am. 
Bankr.  Rep.  827 ;  la  re  Federal  Biscuit 
Co.,  214  Fed.  221, 130  C.  C.  A.  635, 32  Am. 
Bankr.  Rep.  612 ;  Ford  v.  Henderson,  91 
Or.  701, 178  Pne.  381, 179  Pac.  558 ;  Bear 
v.  Chase  (0.  C.  A.)  69-  Fed.  920,  3  Am. 
Bankr.  Rep.  746;  In  re  Tune,  115  Fed. 
906,  8  Am.  Bankr.  Rep.  285;  Zeiber  v. 
Hill,  1  Sawy.  268.  8  N.  B.  R.  239.  Fed. 
Cas.  No.  18,206;  Lindner  v.  Brock,  40 
Mich.  618;  Howe  v.  Union  Ins.  Co.,  42 
Cal.  528,  Fed.  Cas.  No.  6,776 ;  Tootle  v. 
Sheldon,  10  Neb.  44,  4  N.  W.  358:  Peck 
v.  Jenness,  16  N.  H.  516,  43  Am.  Dec. 
573;  Ingranam  v.  Phillips,  1  Day  (Conn.) 
117;  Reed  v.  Bullington,  49  Miss.  223, 
Third  persons  questioning  the  right  of 
an  attaching  creditor  may  attack  his  lien 
on  the  ground  of  Its  being  dissolved  by 
bankruptcy  proceedings  begun  against  the 


debtor  within  four  months.  Dyke  v. 
FannersvMe  Mm  &  Light  Co.  (Tex.  Civ. 
App.)  175  8.  W.  478.  Where  the  state 
statute  gives  a  right  to  an  attachment 
for  rent  due,  but  requires  It  to  be  fol- 
lowed by  a  determination  of  the  rights  of 
the  parties  by  a  proceeding  In  court, 
this  Is  not  the  equivalent  of  a  common- 
law  distress  for  rent,  and  therefore  does 
not  give  the  landlord's  claim  a  prefer- 
ence, but,  if  taken  within  four  months  of 
a  petition  In  bankruptcy.  Is  dissolved 
thereby.  Jones  v.  Ford,  254  Fed.  645, 
166  0.  C.  A.  143,  43  Am.  Bankr.  Rep.  88. 

it*  Phillips  v.  Helmbold,  26  N.  J.  Bq. 
202. 

>■»  Robinson  v.  Wilson,  15  Kan.  595,  22 
Am.  Rep.  272, 14  N.  B.  R.  565;  Burcell  v. 
Goldstein,  23  N.  D.  267,  186  N.  W.  243 ; 
First  International  Bank  v.  Lee  (N.  D.) 
141  N.  W.  716. 

isi  in  re  New  Amsterdam  Motor  Co., 
180  Fed.  943,  24  Am.  Bankr.  Rep.  767. 

«2  Wood  v.  Carr.  73  S.  W.  762,  24  Ky. 
Law  Rep.  2144;    Bank  of  Columbia  v. 
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the  state  court  of  a  receiver  of  the  property  of  the  debtor,  and  a  trans- 
fer to  him  of  the  attached  property,  prior  to  the  appointment  of 
the  trustee  in  bankruptcy,  does  not  so  alter  the  rights  of  the  parties  as 
to  entitle  the  attaching  creditor  to  preference  in  the  payment  of  any 
judgment  he  may  obtain.1" 

The  effect  of  the  dissolution  of  the  attachment  is  to  release  the  at- 
tached property  ,m  though  no  order  of  dissolution  may  be  entered  in  the 
court  where  the  action  is  pending,1"*  and  a  purchaser  of  the  property 
under  the  attachment  has  no  standing  to  maintain  a  bill  to  clear  his 
title  or  set  aside  conveyances,1"  and  further  proceedings  in  the  suit 
wherein  the  attachment  issued  may  be  enjoined  by  the  court  of  bank- 
ruptcy."7 The  attached  property  must  be  surrendered  to  the  trustee  in 
bankruptcy."*  But  if  the  property  attached  has  already  been  sold,  and 
the  proceeds  paid  over  to  the  attaching  creditor,  it  is  doubtful  whether 
he  can  be  made  to  refund  it  at  the  suit  of  the  trustee.1** 

The  same  principles  apply  to  the  process  of  garnishment  The  ren- 
dition of  a  judgment  against  the  garnishee  creates  a  lien  on  the  fund 
or  property,  and  even  the  service  of  the  writ,  before  judgment,  if  it  does 
not  create  a  lien,  at  least  raises  a  specific  right  to  a  lien,  and  in  either 
case  the  right  or  preference  secured  by  the  creditor  is  "obtained  through 
legal  proceedings,"  in  such  sense  as  to  be  dissolved  by  the  subsequent 
adjudication  of  the  debtor  within  four  months.'**    The  effect  is  to  vest 


Overstreet,  10  Bush  (Ky.)  148, 13  N.  B.  R. 
167. 

us  Miller  v.  Bowles,  68  N.  Y.  263. 

i«  Bank  of  Garrison  v.  Malley,  103 
Ter.  562,  131  S.  W.  1064 ;  Lehman,  Stern 
ft  Co.  v.  E.  Martin  &  Co.,  132  La.  231,  61 
South.  212.  Where  an  attachment  is 
sued  out  against  a  defendant  within  four 
months  of  bis  bankruptcy,  and  is  dis- 
solved, a  garnishment  in  aid  of  such  at- 
tachment falls  with  it.  Hobson-Starnes 
Coal  Co.  v.  Alabama  Coal  &  Coke  Co., 
180  Ala.  181,  66  South.  622.  The  filing  of 
a  petition  in  bankruptcy  by  an  attach- 
ing creditor  and  delivery  of  the  attached 
goods  to  the  receiver  in  bankruptcy,  will 
discharge  the  attachment  If  it  was  ob- 
tained within  four  months,  and  will  pass 
the  title  to  the  receiver.  Ernest  Wolff 
Mfg.  v.  Battreal  Shoe  Co.,  192  Mo.  App. 
113,  180  S.  W.  396. 

IBs  Sullivan  v.  Habb,  86  Ala.  433,  5 
South.  746.  See  King  v.  Will  J.  Block 
Amusement  Co.,  183  N.  T.  60S,  86  N.  E. 
1126. 

i*«  Hatfield  v.  Moller,  4  Fed.  717.  But 
see  In  re  Alabama  Coal  &  Coke  Co.  (D. 


C.)  210  Fed.  940,  31  Am.  Bankr.  Rep.  387. 

i«t  in  re  Bellows,  3  Story,  428,  Fed. 
Cas.  No.  1,278;  C.  Tennant  Sons  ft  Co. 
v.  New  Jersey  Oil  A  Meal  Co.,  78  Misc. 
Rep.  497,  139  N.  T.  Supp.  1023 ;  Pope  v. 
Title  Guaranty  ft  Surety  Co.,  162  Wis. 
611,  140  X,  W.  348;  In  re  Federal  Bis- 
cuit Co.,  203  Fed.  37,  20  Am.  Bankr.  Rep. 
393. 

is!  New  Orleans  Add  ft  Fertilizer  Co. 
v.  Grlssom,  79  Miss.  662,  31  South.  336. 
In  re  Gllsonlte  Mines  Co.  (D.  a)  236 
Fed.  1015,  37  Am.  Bankr.  Rep.  473. 
After  tbe  annulling  of  the  Hen  of  an  at- 
tachment by  the  filing  of  a  petition  In 
bankruptcy,  the  sheriff  holds  merely  as 
an  Involuntary  bailee  for  the  benefit  of 
tbe  trustee  lu  bankruptcy.  Gray  v.  Ar- 
not,  31  N.  D.  461,  154  N.  W.  268. 

is*  Botts  v.  Hammond  (C.  C.  A.)  99 
Fed.  917,  3  Am.  Bankr.  Rep.  775. 

ism  In  re  Ransford,  194  Fed.  668,  28 
Am.  Bankr.  Rep.  78 ;  Longley  Bros.  v. 
McCann,  90  Ark.  252,  110  S.  W.  268: 
Falrlainb  v.  Suiedley  Const.  Co.,  36  Pa. 
Super.  Ct.  17;  Hobbs  v.  Thompson,  160 
Ala.  360,  49  South.  787, 18  Ann.  Cas.  381 ; 
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in  and  transfer  to  the  trustee  in  bankruptcy  the  indebtedness  of  the 
garnishee  to  the  bankrupt,  and  he  alone  has  the  right  to  claim  and 
collect  it,UI  so  that  no  judgment  can  thereafter  be  properly  rendered 
against  the  garnishee  in  the  suit  of  the  creditor,1**  and  if  nevertheless, 
a  judgment  is  so  rendered,  it  is  void,  and  must  be  treated  as  a  nullity 
whenever  drawn  in  question,  whether  directly  or  collaterally,1"  and 
the  decree  of  the  federal  court  adjudicating  the  principal  debtor  a 
bankrupt  will  constitute  a  complete  defense  to  any  attempt  to  enforce 
a  judgment  rendered  by  the  state  court  against  the  garnishee.1"4  Where 
a  state  statute  provides  for  the  filing  of  judgments  recovered  against 
employees  of  the  state  and  for  the  payment  of  such  judgments  by  state 
officers  out  of  the  salary  or  wages  due  to  such  employees  (in  lieu  of 
allowing  the  garnishment  of  such  wages  or  salaries),  a  lien  thus  ac- 
quired on  the  amount  due  an  employee  of  the  state  is  rendered  void  by 
his  adjudication  in  bankruptcy,  like  any  other  lien,  but  the  judgment 
itself  is  not  affected,  so  that  the  lien  exists  upon  all  sums  falling  due 
after  the  adjudication  in  bankruptcy.1** 

But  on  the  other  hand,  a  lien  by  attachment  or  garnishment  secured 
more  than  four  months  before  the  filing  of  the  petition  in  bankruptcy 
is  not  dissolved  by  the  adjudication,  but  remains  a  valid  charge  on 
the  property  or  fund,  which  must  be  recognized  and  allowed  in  the 
bankruptcy  proceedings.1"     But  this  is  on  the  assumption  that  the 


Cavanaugh  v.  Fenley,  94  Minn.  605,  103 
N.  W.  711,  110  Am.  St  Rep.  383;  Wilbur 
v.  Wilson,  Fed.  Cas.  No.  17,637;  Howe 
v.  Union  Ins.  Co.,  42  Cal.  528,  Fed.  Cas. 
No.  6,776;  In  re  Peck,  8  Ben.  169,  16  N. 
B.  R.  43,  Fed.  Cas.  No.  10386.  See  Lon- 
don Guarantee  ft  Accident  Co.  v.  Moss- 
ness,  108  111.  App.  440;  Mechanics'  ft 
Traders'  Ins.  Co.  v.  McVay,  142  Art.  522, 
219  S.  W.  34. 

i»i  Wright-Dai  ton-Bell  -Anchor  Sttjre 
Co.  v.  SaDders,  142  Mo.  App.  50,  125  S. 
W.  517;  Peck  Lumber  Co.  v.  Mitchell,  1 
Nat-  Bankr.  News,  262.  Where  a  gar- 
alsber  has  notice  of  a  prior  lien  on  the 
money  which  he  attempts  to  garnish, 
such  Iten  will  prevail  against  his  rights, 
and  also  agidnst  a  trustee  In  bankruptcy 
to  whom  the  money  was  subsequently 
transfprred,  the  latter  also  having  no- 
tice of  the  prior  lien.  Gardner  v.  Plant- 
ers' Nat.  Bank,  54  Tex.  Civ.  App.  572, 
118  S.  W.  1146. 

is2  Wright -Dal  ton -Bell-Anchor  Store 
Co.  v.  Sanders,  142  Mo.  App.  50,  125  S. 
W.  517. 


i*>  In  re  Beats,  116  Fed.  530,  8  Am. 
Bankr.  Rep.  639.  And  see  De  Friece  v. 
Bryant  (D.  C.)  232  Fed.  233,  37  Am. 
Bankr.  Rep.  275. 

i»<  Hall  v.  Chicago,  B.  ft  Q.  R.  Co.,  88 
Neb.  20,  128  N.  W.  645. 

i*3  Jefferson  Transfer  Co.  v.  Hull,  166 
Wis.  438,  166  N.  W.  1. 

i»o  Doe  v.  Childress.  21  Wall.  642,  Z£ 
L.  Ed.  549 ;  Crowe  v.  Reid,  57  Ala.  281 ; 
Martin  v.  Llle,  63  Ala.  406 ;  Daggett  v. 
Cook,  37  Conn.  341 ;  Carr  v.  Thomas,  18 
Fla.  736;  Bowman  v.  Harding,  56  Me. 
559;  Currier  v.  King,  81  Vt.  285,  69  AtL 
873;  Sticbney  &  Babcock  Coal  Co.  v. 
Goodwin,  95  Me.  246,  49  Atl.  1039.  85 
Am.  St.  Rep.  408;  Francis  Batchelder 
&  Co.  v.  Wedge,  80  Vt.  353,  67  Art.  828; 
Bloch  Bros.  v.  Moore  (Ala.)  38  South. 
1025;  Allen  v.  Ingalls,  33  Npv.  2S1,  111 
Pac.  34,  114  Pac.  758;  In  re  Albrecht,  17 
N.  B.  R.  287,  Fed.  Cas.  No.  145:  Id  re 
Mnber,  169  Fed.  897,  22  Am.  Bankr.  Rep. 
290;  noUaday  v.  Hare,  69  Cal.  515,  11 
Pac.  28;  Ressmeyer  v.  Norwood,  117  M<f. 
320,  83  Atl.  347;  In  re  3.  L.  Philips  4 
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lien  is  valid  and  complete  under  the  law  of  the  state.  Thus,  to  con- 
stitute an  attachment  of  personal  property,  the  officer  must  actually  take 
it  into  his  custody  and  control,  and  the  mere  taking  of  a  receipt  for 
certain  property,  followed  by  a  return  that  he  had  attached  it  more 
than  four  months  before  the  bankruptcy  proceedings,  though  it  would 
estop  the  receiptor  from  denying  that  there  was  an  attachment,  is  not 
enough  to  create  a  lien  as  against  the  trustee  in  bankruptcy.1"  Hav- 
ing a  valid  lien,  accruing  more  than  four  months  before  the  bank- 
ruptcy,  the  creditor  will  be  entitled  to  prosecute  his  action  to  judg- 
ment, at  least  so  far  as  to  obtain  a  decree  in  rem  against  the  specific 
property  attached,  and  to  proceed  to  a  sale  of  the  property  there- 
under.1** If  the  proceeds  are  not  sufficient  to  satisfy  his  whole  claim 
against  the  debtor,  he  may  come  into  the  bankruptcy  proceedings  with 
a  claim  for  the  balance,  after  crediting  the  amount  realized  under  the 
attachment.1"* 

§  377.  Same;  Judgment  or  Execution. — The  Bankruptcy  Act  pro- 
vides that  "all  levies,  judgments,  attachments,  or  other  liens,  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of  a  "petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged  a 
bankrupt." "°     Consequently  a  creditor  holding  an   unsatisfied  judg- 


Co.  (D.  C.)  224  Fed.  628,  34  Am.  Bankr. 
Hep.  877;  Coast  &  Lakes  Contracting 
Corp.  v.  Martin,  92  Conn.  11,  101  Atl. 
502 ;  Light  v.  Hunt,  17  Ga.  App.  491,  87 
S.  E.  763;  Pelton  v.  Sheridan,  74  Or.  176, 
144  Pac.  410;  Citizens'  Nat.  Bank  V. 
Dasher,  16  Ga.  App.  33,  84  S.  B.  482. 

ibt  In  re  Ashley.  19  N.  B.  R.  237,  Fed, 
Cos.  No.  581.  See  Marceline  State  Bank 
v.  Smith,  122  Mo.  App.  61,  08  3.  W.  104 ; 
In  re  Sehow  (D.  C.)  213  Fed.  514. 

<f*In  re  Snail,  125  Fed.  154,  11  Am. 
Bankr.  Rep.  35;  May  v.  Conrtnay,  47 
Ala.  185;  Hill  v.  Harding,  116  111.  92,  4 
N.  E.  361;  Gillett  v.  McCarthy,  23  Kan. 
668;  Stoddard  v.  Locke,  43  Vt.  574,  5  Am. 
Bep.  308,  9  N.  B.  H.  71 ;  Bates  v.  Tap- 
pan,  90  Mass.  376,  3  N.  B.  It.  647.  See 
Ray  v.  Wight,  119  Mass.  426,  20  Am. 
Bep.  333,  14  N.  B.  R.  563. 

loo  In  re  Knight.  Yancey  &  Co.,  190 
Fed.  803,  2«  Am.  Bankr.  Rep.  787. 

"">  Bankruptcy  Act  189S,  g  67f.  Note 
that  the  judgment  itself  is  not  dissolved, 
annulled,  rendered  void,  or  otherwise  af- 
fected by  the  Institution  of  proceedings 
In    bankruptcy   against    the    Judgment 


debtor;  only  Its  lien  Is  (in  some  circum- 
stances) divested.  It  is  true  the  section 
cited  speaks  of  "levies,  judgment,  at- 
tachments, or  other  liens  obtained 
through  legal  proceedings."  But  it  is 
evident  from  the  contest  that  it  is  not 
the  judgment  as  an  obligation  or  an  evi- 
dence of  debt  that  Is  intended,  but  only 
its  lien,  or  only  the  judgment  in  its  as- 
pect of  creating  a  lien.  Besides,  the 
only  prescribed  effect  of  this  annulment 
or  avoidance  is  that  the  property  affect- 
ed by  the  judgment  or  lien  shall  be  re- 
leased from  It  Further,  judgments  are 
provable  debts  In  bankruptcy,  and  this 
could  not  be  if  they  were  rendered  null 
and  void  by  the  proceedings.  Hence,  as 
merging  the  original  cause  of  action,  as 
an  obligation,  as  an  evidence  of  debt,  as 
the  basis  for  a  new  suit,  as  evidence  In 
the  courts  of  another  state,  as  subject  to 
revival  by  scire  facias,  and  In  all  other 
respects  save  only  the  question  of  lien, 
the  judgment  Is  not  affected.  See  Pope 
v.  Title  Guaranty  &  Surety  Co.,  152  Wis. 
611, 140  N.  W.  348.  A  judgment  against 
the  bankrupt  will  be  effective  as  an  ta 
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ment,  or  an  execution  levied  on  property  of  the  debtor,  can  claim  no 
preference  or  advantage  over  other  creditors  if  the  debtor  is  adjudged 
bankrupt  within  four  months  after  its  date.  The  judgment  may  re- 
main as  a  provable  debt  against  the  bankrupt,  but  its  lien  is  lost.*" 
Such  questions  as  whether  a  lien  arises  from  the  delivery  of  an  exe- 
cution to  the  sheriff  before  levy,  or  whether  it  covers  property  held 
under  a  contract  of  conditional  sale,  will  be  controlled  by  the  law  of 
the  state,  and  the  federal  courts  will  be  governed  by  the  decisions  of 
its  highest  tribunal.***  The  bankruptcy  act  is  held  applicable,  in  this 
particular,  not  only  to  judgments  rendered  in  contested  actions,  but 
also  to  judgments  by  confession,***  and  judgments  entered  by  con- 
sent,**4 and  a  judgment  imposing  a  fine  for  a  violation  of  a  state  law 
or  a  municipal  ordinance  is  not  excepted,***  nor  one  for  the  purchase 
price  of  the  property  to  which  its  lien  attaches.1*8  But  the  object  of 
the  statute  is  only  to  secure  equality  among  creditors  as  of  a  certain 
date,  that  is,  four  months  before  bankruptcy-  Hence  it  is  not  the 
judgment  which  it  denounces,  but  only  the  lien  or  preference  springing 
from  it,  and  therefore  it  applies  only  to  judgments  of  which  a  lien  on 
property  is  a  necessary  result  or  concomitant.  "A  judgment  or  de- 
cree in  enforcement  of  an  otherwise  valid  pre-existing  lien  is  not  the 
judgment  denounced  by  the  statute,  which  is  plainly  confined  to  judg- 
ments creating  liens.  If  this  were  not  so,  the  date  of  the  acquisition 
of  a  lien  by  attachment  or  creditor's  bill  would  be  entirely  immaterial. 
Moreover,  other  provisions  of  the  act  render  it  unreasonable  to  im- 
pute   the    intention    to    annul    all    judgments    recovered    within    four 


toppel  against  the  trustee  and  the  es- 
tate, although,  by  the  loss  of  Its  lieu,  the 
judgment  creditor  can  only  claim  In  cam- 
petition  wltn  other  creditors  having 
equal  rights.  In  re  Stringer  (D.  C.)  230 
Fed.  177,  37  Am.  Bankr.  Rep.  44;  So 
again,  where  a  Judgment  Is  rendered 
within  four  months  before  an  adjudica- 
tion of  bankruptcy,  it  becomes  a  Hen  on 
any  real  estate  of  the  bankrupt  which 
the  trustee  elects  not  to  take,  although 
It  is  not  effective  against  the  trustee  or 
persons  claiming  under  him  or  against, 
the  bankrupt  personally.  McCarty  v. 
Olght.  155  App.  Div.  36,  139  N.  T.  Sopp. 
$53.  And  see  People's  Nat.  Bonk  v.  Max- 
son,  188  Town,  318,  150  N.  W.  601. 

«<>i  In  re  Harrington,  200  Fed.  1010,  29 
Am.  Bankr.  Bep.  660 :  Severfn  v.  Robin- 
son. 27  Ind.  App.  55,  60  N.  B.  966 ;  L. 
Mobr  ft  Sons  v.  Mattox,  120  Ga.  962,  48 
3.  E.  410;  Burgett  v.  Pnxton,  09  111.  288; 


Ades  t.  Caplan,  132  Md.  66,  103  Atl.  94, 
L.  R.  A.  1918B,  276 ;  In  re  Beck  (D.  C.) 
238  Fed.  653,  38  Am.  Bankr.  Bep.  797: 
Finney  v.  Knapp  Co.,  145  Ga.  400,  89  S. 
B.  413.  See  In  re  Surprenant  (D.  C.)  21T 
Fed.  470,  33  Am.  Bankr.  Rep.  454.  Com- 
pare Doyle  v.  Hall,  80  111.  App.  163. 

«•«  Reardon  v.  Rock  Island  Plow  Co^ 
168  Fed.  654,  84  C.  C.  A.  118,  22  Am. 
Bankr.  Rep.  26;  Pence  v.  Cochran,  6 
Fed.  269. 

*•»  In  re  Weeks,  2  BIss.  259,  4  N.  B. 
B.  364,  Fed.  Cas.  No.  17380;  Jordan  v. 
Downey,  40  Md.  401,  12  N.  B.  R.  427; 
Hoover  v.  Greenbaum,  61  N.  T.  305. 

*««  In  re  Richard,  94  Fed.  633,  2  Am. 
Bankr.  Bep.  500. 

«»  In  re  Green  (D.  C.)  179  Fed.  870, 
24  Am.  Bankr.  Bep.  665. 

««  In  re  O'Brien,  216  Fed.  129,  32  Am. 
Bankr.  Bep.  347. 
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months."  ***  Thus,  a  decree  foreclosing  a  mortgage,  entered  within 
four  months  before  the  bankruptcy  of  the  mortgagor,  is  not.  a  judg- 
ment creating  a  lien,  such  as  to  be  rendered  void  by  the  adjudication, 
but  merely  a  decree  for  the  enforcement  of  a  prior  lien,  which  is  not 
affected  by  the  proceedings  in  bankruptcy.**8  And  so,  a  judgment  dis? 
possessing  a  tenant,  rendered  shortly  before  his  bankruptcy,  is  not 
one  which  creates  a  lien  on  his  estate.**9  Moreover,  the  statute  does 
not  apply  to  a  lien  which  has  already  been  merged  into  a  title  by  sale 
on  judicial  process.  Where  a  judgment  has  been  recovered,  an  execu- 
tion issued  and  levied,  and  a  sale  of  the  property  made  thereunder,  all 
within  four  months  prior  to  the  bankruptcy,  the  title  of  the  execution 
purchaser  is  expressly  saved  by  the  statute  in  case  he  bought  in  good 
faith  and  for  value  and  without  notice,  and  as  to  the  proceeds  of  the 
sale,  they  may  perhaps  be  recovered  by  the  trustee  in  bankruptcy  if 
they  yet  remain  in  the  hands  of  the  sheriff,  but  not  after  they  have 
been  paid  over  to  the  judgment  creditor,  saving  questions  as  to  prefer- 
ence or  fraud."* 

But  if  a  lien  was  gained  by  the  recovery  of  a  judgment,  or  by  the 
levy  of  an  execution  thereunder,  more  than  four  months  before  the  in- 
stitution of  bankruptcy  proceedings,  it  is  not  dissolved  or  affected  by 
the  adjudication  of  the  debtor,  but  the  creditor  is  entitled  to  claim  and 
enforce  the  advantages  of  his  position.111    And  it  has  been  held  that  the 


aorMetealf  v.  Barker,  18T  U.  8.  174, 
23  Sap.  Ct  67,  47  L.  Ed.  122,  9  Am. 
Bankr.  Rep.  36;  In  re  Kavanaugh  (D. 
C.)  99  Fed.  928,  3  Am.  Bankr.  Hep.  832. 
A  judgment  creditor,  who  secured  a  de- 
cree Betting  aside  as  to  him  a  conveyance 
by  the  bankrupt  should  not  be  restrained 
from  levying  execution  on  the  property, 
though  the  decree  was  obtained  within 
four  months  before  the  bankruptcy  pro- 
ceedings, other  creditors  not  having  par- 
ticipated. In  re  Betsekas  (D.  C.)  235 
Fed.  1020,  38  Am.  Bankr.  Bep.  184. 
Where  a  Judgment  obtained  more  than 
four  months'  before  the  Judgment  debtor 
was  adjudicated  a  bankrupt  did  not 
create  a  lien,  a  levy  within  the  four 
months  is  void  as  agalnBt  the  trustee  In 
bankruptcy.  Coppard  v.  Gardner  (Tex. 
Civ.  App.)  199  S.  W.  660. 

»ob  In  re  McKane  (D.  C.)  102  Fed.  783 : 
Harvard  v.  Davis,  145  Gs.  580,  89  8.  B. 
740. 

to*  Plant  v.  Gorham  Mfg.  Co.  (D.  O.) 
174  Fed.  852,  23  Am.  Bankr.  Bep.  42.  See 
In  re  Chambers  (D.  C.)  254  Fed.  500,  43 
Am.  Bankr.  Rep.  22. 


no  Nelson  v.  Svea  Pub.  Co.,  178  Fed. 
136;  In  re  Bailey,  144  Fed.  214,  16  Am. 
Bankr.  Rep.  289 ;  In  re  Franks,  95  Fed. 
635,  2  Am.  Bankr.  Rep.  634 ;  In  re  Fran- 
cis-Valentine Co.,  93  Fed.  953,  2  Am. 
Bankr.  Rep.  188 ;  In  re  Kenney,  95  Fed. 
427,  2  Am.  Bankr.  Rep.  494;  Dyson  v. 
Harper,  54  Ga.  282;  Clement  v.  King, 
152  N.  O.  456.  67  S.  E.  1023.  And  see, 
supra,  U  28,  233.  Compare  In  re  Bres- 
lauer,  121  Fed.  910,  10  Am.  Bankr.  Rep. 
33.  See  Utah  Ass'n  of  Credit  Men  v. 
Jones,  50  Utah,  519, 164  Pac.  1029;  Key- 
stone Brewing  Co.  v.  Schermer,  241  Pa. 
361,  88  Ati.  657. 

"i  Lewln  v.  Tellurlde  Iron  Works  Co. 
(C.  C.  A.)  272  Fed.  590.  47  Am.  Bankr. 
Rep.  22;  In  re  Bruce,  158  Fed.  123.  19 
Am.  Bankr,  Rep.  770;  United  States  Fi. 
dellty  &  Guaranty  Co.  v.  Murphy.  4  Ga. 
App.  13,  60  S.  E.  831 ;  Tucker  v.  Denlco, 
27  R.  I.  239,  61  Ati  642;  Metrkorn  v. 
Helming.  139  Iowa.  487,  116  N.  W.  785: 
Kamlnsky  v.  Horrigan,  2  Ga.  App.  832, 
58  S.  E.  497;  In  re  Fuller,  1  Sawy.  243, 4 
N.  B.  R.  115,  Fed.  Cas.  No.  8.148:  Virgin- 
ia-Carolina Chemical  Co.  v.  Rylee,  189 
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statute  does  not  affect  the  lien  of  an  execution  levied  within  the  four 
months,  but  founded  on  a  judgment  recovered  two  years  before.*1*  But 
this  is  difficult  to  concede,  in  view  of  the  fact  that  the  statute  expressly 
names  "levies"  as  well  as  "judgments  and  other  liens  obtained  through 
legal  proceedings."  m  But  the  trustee  in  bankruptcy  may  attack  the 
validity  of  the  lien  on  other  grounds,  if  any  are  open  to  him.  The  law 
recognizes  as  liens  only  those  which  are  valid  and  binding  under  the 
law  of  the  estate  where  the  property  is  situated.  Hence  if  the  lien  of  a 
judgment  has  been  lost  by  lapse  of  time,  and  the  judgment  become  dor- 
mant, by  the  laws  of  the  state,  there  is  no  lien  which  is  enforceable  in 
bankruptcy.*'*  And  so,  where  an  execution  has  been  returned  "nulla 
bona,"  8,s  but  not  necessarily  because  a  sale  under  the  execution  has 
been  enjoined  by  strangers.816  On  the  other  hand,  the  validity  of  a  levy 
which  is  valid  under  the  state  law,  being  a  matter  of  record,  is  conclu- 
sive and  cannot  be  enquired  into  in  the  bankruptcy  proceedings,  and  if 
the  recital  of  a  levy  is  false,  the  officer  may  be  held  to  answer  for  it  to 
the  proper  party,  but  this  does  not  entitle  the  trustee  in  bankruptcy  to 
claim  or  hold  the  proceeds  of  sale.117 

An  execution  levied  upon  property  after  the  filing  of  a  petition  in 
bankruptcy,  while  it  is  not  rendered  void  by  §  67f  of  the  Bankruptcy 
Act,  which  applies  only  to  liens  acquired  prior  to  the  filing  of  the 
petition,  creates  no  lien  which  will  be  recognized  by  the  court  of  bank- 
ruptcy.*18 And  a  money  judgment  rendered  in  a  state  court  pending  the 
bankruptcy  proceedings  does  not  impose  a  Hen  on  lands  forming  a  part 
of  the  bankrupt's  non-exempt  property.*18 

§  378.  Dissolution  of  Liens  by  Adjudication. — All  liens  obtained 
within  four  months  prior  to  the  adjudication  in  bankruptcy,  whether 
voluntary  or  by  the  process  of  a  state  court,  and  whether  the  proceedings 
in  bankruptcy  are  begun  by  a  voluntary  or  an  involuntary  petition,  are 

Ga.  669,  78  S.  E.  27 ;  In  re  L'Hommedten,  Caa.  No.  3,313;    In  re  Zeis  (D.  C.)  229 

146  Fed.  708,  77  C.  0.  A.  134,  16  Am.  Fed.  472,  36  Am.  Bankr.  Hep.  581 ;  In  re 

Bankr.    Bep.  850;  In  re  Zeis,  246    Fed.  Monarch  Acetylene  Co.  (D.  G.)  229  Fed. 

737, 168  C.  C.  A.  139,  40  Am.  Bankr.  Bep.  474,  36  Am.  Bankr.  Bep.  598.    See  In  re 

104 ;  In  re  Plleher  St  Son  (D.  C.)  228  Fed.  Fraser   (D.    C.)   261   Fed.   558,    44  Am. 

139,  36  Am.  Bankr.  Bep.  273;  Robinson  Bankr.  Bep.  572. 

&  Co.  v.  Cosner,  136  La.  595,  67  South.  ai,  In   re  E-  Matthews  &  Sons,  163 

468;  Boblnson  v.  Tfschler,  69  Fla.  77,  67  p^,  127,  20  Am.  Bankr.  Bep.  570. 

South.  565;  Kinney  v.  Avery  4  Co     14  ,„  &        r^^  187  Fed.  186>  & 

Ga.  App.  180,  80  S.  E.  663;  In  re  Bnnn  .        „„.,_   „„,   .J- 

(D.  C.   262  Fed.  527,  45  Am.  Bankr.  Rep.  Am'  BankP'  Eep"  °23" 

74  s"  Armstrong  v.  Rickey,  2  N.  B.  R. 

'»*  In  re  Easley,  93  Fed.  419,  1  Am.  473-  Fed-  Cas-  No-  Ma 
Bankr.  Rep.  715.  "s  I»  re  Schow  (D.  C.)  213  Fed.  614. 

"s  Bankruptcy  Act  1898,  I  67f.  »»  Chambers  v.   Kirk,  41   Okl.  696, 

ii«  In  re  Cozart,  3  N.  B.  R.  508,  Fed.  139  Pae.  986. 
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vacated  by  the  adjudication  of  bankruptcy.***  Although  the  filing  of 
the  petition  in  bankruptcy  fixes  the  date  from  which  the  period  of  four 
months  preceding  is  to  be  calculated,  with  reference  to  the  dissolution 
of  liens  obtained  within  that  period,  it  is  not  the  filing  of  the'  petition 
which  vacates  the  lien  but  the  adjudication  of  the  debtor  as  a  bankrupt, 
and  hence  if  an  adjudication  is  denied  and  the  petition  dismissed,  the 
lien  remains  in  full  force.*11  And  even  where  the  adjudication  is  duly 
made,  it  does  not  affect  valid  liens  on  such  of  the  debtor's  property  as  is 
exempt  by  law.***  In  other  cases,  however,  the  annulment  of  the  Hen 
follows  automatically.  That  is  to  say,  it  is  within  the  jurisdiction  of  the 
court  of  bankruptcy  to  order  that  the  rights  obtained  under  the  levy  at- 
tachment, or  other  lien  shall  be  preserved  for  the  benefit  of  the  estate. 
But  if  no  such  order  is  made,  the  lien  is  dissolved  without  the  necessity 
of  any  judgment  to  that  effect  on  the  part  of  the  court  of  bankruptcy.*** 
But  it  is  entirely  proper  practice  for  the  trustee  in  bankruptcy  to  apply 
to  the  state  court  where  the  proceeding  is  pending  for  an  order  discharg- 
ing the  attachment  or  other  lien,***  and  for  this  purpose  he  need  not 
make  himself  formally  a  party  of  record.***  But  laches  of  the  trustee  in 
failing  to  move  for  the  dissolution  of  an  attachment  which  is  avoided  by 
the  adjudication  in  bankruptcy  will  not  validate  it.**8  The  rights  of 
the  parties  are  not  altered  by  the  fact  that  a  receiver  of  the  debtor's  es- 
tate had  been  appointed  by  the  state  court  and  the  attached  property 
turned  over  to  him.**7  But  if  the  property  has  already  been  sold  under 
the  process  of  the  state  court,  the  title  of  the  purchaser  is  not  impeach- 
able in  the  bankruptcy  proceedings,  if  he  bought  in  good  faith,  for  value, 
and  without  notice.*** 

The  statute  does  not  operate  upon  and  dissolve  Hens  obtained  by  ex- 
ecution, levy,  attachment,  or  other  process,  as  against  all  the  world,  but 

mo  Archenhold"  v.  Schaefer  fTer.  Civ.  t.  Galloway,  171  Fed.  940,  22  Am.  Bankr. 

App.)  200   8.   W.   139:    Greenberger  v.  Rep.  803;  Thompson  v.  Fairbanks,  75  Vt 

Schwartz,  261  Pa.  265,  104  Atl.  573;   In  361,  58  Atl.  11,  104  Am.  St.  Rep.  890; 

re  Rosenthal  (D,  C.)  238  Fed.  S97,  39  Am.  Goodnough  Mercantile  Co.  v.  Galloway, 

Bankr.  Rep.  30;   In  re  American  Candy  48  Or.  239,  84  Pac.  1049;    Watschke  v. 

Mfg.  .Co.   (D.   C.)   248  Fed.   145,  41  Am.  Thompson.  85  Minn.  105,  88  N.  W.  263. 

Bankr.  Rep.  46L  "«Hardt  v.  Schuylkill  Plush  4  Silk 

s=i  Sullivan  &  Co.  v.  King,  31  Tex.  Civ.  Co.,  69  App.  Div.  90,  74  N.  Y.  Snpp.  549: 

App.  432,  72  S.  W.  207.  Kent  v.  Downing,  44  Ga.  116,  10  N.  B. 

«*In  re  Snyder  (D.  C.)  216  Fed.  989,  R.  538;    Londen  v.  King,  50   Ga.  302; 

33  Am.  Bankr.  Rep.  311;    Jewett  Bros.  King  v.  London,  53  Ga.  64;  Dickerson  v. 

v.  Huffman,  14  N.  D.  110,  103  N.  W.  408.  Spauldlng,  7  Hun  (N.  Y.)  288,  15  N.  B. 

And  see  supra,  5  249.     Compare  In  re  R.  313. 

Forbes,  186  Fed.  79.  108  C.  C.  A.  191,  26  «'  Louden  v.  King,  50  Ga.  302;   King 

Am.  Bankr.  Rep.  355;   In  re  Tune,  115  v.  Loudon,  53  Ga.  64. 

Fed.  906.  8  Am.  Bankr.  Rep.  285.     This  ««  Hardt  v.  Schuylkill  Plush  &  Silk 

rule  applies  also  as  to  the  bankrupt's  Co.,  69  App.  Div.  90,  74  N.  Y.  Supp.  549. 

after-acquired  property.    Taylor  v.  Buser  «»  Miller  v.  Bowles,  58  N.  Y.  253. 

(Sup.)  107  N.  Y.  Supp.  887.  "b  zabm  v.  Fry,  10  Phila.  (Pa.)  243. 

"»  Goodnough  Mercantile  A  Stock  Co.  9  N.  B.  R.  548,  Fed.  Cas.  No.  18,198. 
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only  as  against  the  trustee  in  bankruptcy  and  those  claiming  under 
him.1**  And  a  court  will  not  presume  the  appointment  and  qualification 
of  a  trustee,  merely  because  the  bankruptcy  act  provides  for  such  ap- 
pointment, when  the  question  is  as  to  the  discharge  of  a  lien  alleged  to 
be  invalidated  by  the  adjudication  of  the  debtor.*"  In  effect,  this  stat- 
utory dissolution  of  liens  is  for  the  benefit  of  creditors,  not  for  the  bene- 
fit of  the  bankrupt,  and  as  to  him  all  such  liens  remain  in  force  notwith- 
standing his  adjudication  in  bankruptcy,  as,  for  instance  with  reference 
to  his  exempt  property  or  property  which  the  trustee  disclaims  or  which 
never  comes  into  his  possession."1  And  although  a  sale  of  land  on  ex- 
ecution within  four  months  before  the  defendant's  adjudication  in  bank- 
ruptcy, may  be  avoided  by  his  trustee,  its  nullity  cannot  be  pleaded  by 
a  former  grantee  of  the  same  property.*8*  Nor  does  the  adjudication  of 
the  principal  debtor  release  the  sureties  on  a  replevin  bond  or  forthcom- 
ing bond."* 

§  379.  Insolvency  of  Debtor. — The  bankruptcy  act  provides  for  the 
dissolution  of  liens  obtained  through  any  suit  or  proceeding  at  law  or  in 
equity  begun  against  a  person  within  four  months  before  the  filing  of  a 
petition  in  bankruptcy  by  or  against  him,  if  it  appears  that  he  permitted 
the  attaching  of  such  lien  while  he  was  insolvent  and  that  it  will  effect 
a  preference,  or  if  the  person  to  be  benefited  by  it  "had  reasonable  cause 
to  believe  the  defendant  was  insolvent  and  in  contemplation  of  bank- 
ruptcy." *"  This  was  also  the  rule  under  the  act  of  1867  as  interpreted 
by  the  courts.**8  It  will  be  observed  that  the  question  as  to  the  creditor 
is  whether  he  had  "reasonable  cause  to  believe"  the  debtor  insolvent — 
not  what  he  did  believe — the  latter  is  immaterial.  The  creditor  is  not 
constituted  the  sole  judge  of  the  sufficiency  of  the  evidence  of  his  debtor's 
insolvency;  that  is  for  the  court  to  determine,  the  lien  being  attack- 
ed.**"   Reasonable  cause  to    believe  a    person  to   be  insolvent    means 

3*»McKenney  V.  Cheney,  118  Ga.  387,  163  Fac.  095.     Compare  Kaiser  v.  Rich- 

45  S.  B.  433;  Frazee  v.  Nelaon,  179  Mass.  ardson,  6  Daly  (N.  T.)  301,  14  N.  B.  R. 

456,  61  N.  B.  40.  88  Am.  St.  Rep.  391.  391. 

iioSchoentbaler  v.  RoBSkam,  107  111.  "*  Bankruptcy  Act  1898,  S  67c. 

App.  427.  i"  Merchants'  Nat.  Bank  v.  Truax,  1 

in  Miller  t.  Barto,  247  111.  104.  93  N.  N.  B.  R.  545,  Fed.  Cas.  No.  9,451;  In  re 

E.  140;  Rochester  Lumber  Co.  v.  Locke,  McDonougb,  8  N.  B.  R.  221,  Fed.  Caa, 

72  N.  H.  22,  54  AtL  705.  No.  8,775;  Driggs  v.  Moore,  1  Abb.  D.  S. 

i"  Hutcblns  t.  Cantu  (Tex.  Civ.  App.)  440,  3  N.  B.  R.  602,  Fed.  Caa.  No.  4,083; 

66  S.  W.  138.  In  re  Fierce,  2  Low.  343,  Fed.  Cas.  No. 

siiKaminsky  v.  Horrfgao,  2  Ga.  App.  11,140;    McCabe  v.  Goodwlne,   65    lad. 

332,  58  S.  E.  497;  Ehrllcb  v.  Sklamberg,  2SS.    See  Peck  ham  v.  Burrows,  3  Story, 

116  N.  T.  Supp.  602;   In  re  Federal  Bis-  544,  Fed.  Cas.  No.  10,897. 

cult  Co.,  214  Fed.  221,  130  C.  C.  A.  635.  "°  Hall  v.  Wager,  3  Biss.  28,  5  N.  B. 

32  Am.  Bankr.  Rep.  612;    Credit  Ass*n  R.  181,  Fed.  Caa.  No.  5,951. 
of  California  v.  Griffin,  32  Col.  App.  598, 
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knowledge  of  a  state  of  facts  which  would  put  a  prudent  man  upon  in- 
quiry as  to  the  condition  of  the  person  with  whom  he  is  dealing.*"  "If 
it  appears  that  the  party  making  the  conveyance  was  actually  insolvent, 
and  that  the  means  of  knowledge  upon  this  subject  were  at  hand,  and 
that  such  facts  and  circumstances  were  known  to  the  party  receiving  the 
conveyance  as  clearly  put  the  assignee,  transferree,  or  grantee  of  the 
property  upon  inquiry,  it  would  seem  to  be  just  to  hold  that  the  party  re- 
ceiving the  assignment,  transfer,  or  conveyance,  even  if  he  omitted  to 
make  inquiries,  had  reasonable  cause  to  believe  that  his  assignor  or  gran- 
tor was  insolvent." S3S  Under  these  rules,  reasonable  cause  to  believe 
the  debtor  insolvent  may  be  imputed  to  a  creditor  when  he  knows  that 
the  debtor  cannot  pay  his  debts  in  the  ordinary  course  of  his  business*" 
or  that  the  debtor  has  been  embarrassed  for  two  years,  had  made  small 
payments  on  overdue  debts,  has  unavailingly  applied  for  extensions  of 
time,  has  been  pressed  by  his  creditors,  and  has  declined  to  give  a  mort- 
gage on  the  ground  that  it  would  injure  his  credit.**0  So  the  debtor's 
repeated  failure  to  fulfill  promises  in  regard  to  paying  the  claim,  the 
creditor  also  having  knowledge  of  other  debts,  charges  him  with  notice 
of  insolvency,  or  reasonable  cause  for  belief,*41  and  so  also,  where  cred- 
itors have  to  sue  for  the  collection  of  accounts  long  overdue,  and  the 
debtor  submits  to  suits  on  claims  against  which  he  has  no  defense.*** 
Again,  where  a  creditor  takes  a  check,  the  fact  that  payment  of  it  is  re- 
fused puts  him  upon  inquiry,**3  and  it  is  said  that  the  existence  of  a 
financial  crisis  or  panic  constitutes  of  itself  reasonable  cause  to  believe 
persons  otherwise  in  doubtful  circumstances  to  be  insolvent.***  Under 
the  definition  of  insolvency  as  accepted  in  the  application  of  former  bank- 
ruptcy laws  {inability  to  meet  debts  as  they  mature  in  the  ordinary 
course  of  trade),  it  was  held  that  a  creditor  who  has  knowledge  of  any 
transactions  by  the  debtor  out  of  the  ordinary  course  of  trade  is  put  upon 
inquiry  as  to  his  solvency,**8  and  the  giving  of  a  mortgage  to  secure 
prior  advances  or  a  pre-existing  debt  is  out  of  the  usual  course  of  busi- 
ness, and  is  therefore  a  circumstance  to  put  the  creditor  upon  inquiry.*** 

"TRison  v.  Knapp,  4  N.  B.  K.  «J49,  "»  Stronaban  v.  Gregory,  4  N.  B.  R. 

Fed.  Gas.  No.  11361;  la  re  McDonough,  427,  Fed.  Gaa.  No.  18,522;  Mayer  v.  Her- 

JN.B.E,  221,  Fed.  Cas.  No.  8,775;  Webb  inann,   10  Blatchr.  256,   Fed.   Cas.    No. 

v.  Sachs,  4  Sawy.  158,  15  N.  B.  R.  168,  9,344;    Dunning  v.  Perkins.  2  Bias.  421, 

Fed.  Cas.  No.  17,325.  Fed.  Caa.  No.  4,180. 

=ss  Seammon  v.  Dole,  3  Cliff.  472,  6  N.  s*s  Warren  v.  Tenth  Nat  Bank,  5  Ben. 

B.  R.  257,  Fed.  Caa.  No.  12,432.  395,  5  N.  B.  R.  479,  Fed.  Cae.  No.  17,200. 

"«»Wllaon  v.  Brlnkman,  2  N.  B.  R.  *«  In  re  Clarke,  2  Hughes,  405,  10  N. 

468,  Fed.  Cas.  No.  17,794;  In  re  Forsyth,  B.  R.  21,  Fed.  Cas.  No.  2,843. 

7  N.  B.  R.  174,  Fed.  Caa.  No.  4,948.  >«  Seammon  v.  Hobsou,  1  Hast  406, 

3«o  Hall  v.  Wager.  3  Blsa.  28,  5  N.  B.  Fed.  Cas.  No.  12,434. 

R.  181,  Fed.  Cas.  No.  5,951.  >««  in   re  Holland,  2   Hask.  90,  Fed. 

"i  In  re  Armstrong,  9  Ben.  212,  16  N.  Caa.  No.  6,603;   Wager  v.  Hall,  16  Wall. 

B.  R.  275,  Fed.  Cas.  No.  539.  584,  21  L.  Ed.  504.     But  compare  Ex 
Bt.k.Bsr.(3d  En.)— 53 
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But  on  the  other  hand,  the  creditor  is  not  to  be  charged  with  knowledge 
of  his  debtor's  insolvency,  or  reasonable  cause  to  believe  in  it,  merely 
from  the  fact  that  he  knows  that  the  debtor  is  embarrassed  in  carrying 
on  his  business  for  want  of  means,**7  or  that  the  debtor  was  short  of 
funds  on  the  particular  occasion,  and  wished  the  creditor  to  take  a  note 
and  mortgage  in  substitution  for  a  check  on  a  bank."8  So  the  fact  that 
a  person  doing  a  large  business  obtains  renewals  of  his  commercial  pa- 
per, or  under  special  circumstances  pays  a  large  discount,  is  not  notice 
of  insolvency  where  it  appears  that  such  commercial  paper  was  selling  at 
equal  rates  in  the  market.14*  And  in  a  rural  community,  the  mere  non- 
payment of  a  note  at  maturity  is  not  sufficient  evidence  of  insolvency 
to  put  a  creditor  on  inquiry  .**• 

As  to  the  meaning  of  the  phrase  "contemplation  of  bankruptcy," 
some  of  the  decisions  under  the  former  statutes  applied  the  strict  rule 
that  this  could  only  mean  the  debtor's  contemplation  of  the  commission 
of  an  act  denounced  by  the  statute  as  an  act  of  bankruptcy,  or  his  con- 
templation of  a  decree  adjudicating  him  a  bankrupt  either  on  his  own  pe- 
tition or  in  involuntary  proceedings."1  But  other  decisions  held  that 
the  phrase  means  contemplation  on  the  debtor's  part  of  a  state  of  insolv- 
ency such  as  to  involve  a  thorough  breaking  up  of  his  business,  and 
hence  something  more  than  insolvency  in  the  sense  of  mere  inability  to 
pay  debts  promptly  and  as  they  mature,*"  so  that  payments  made  or 
securities  given  by  a  party  who  knew  himself  to  be  insolvent,  were  not 
considered  as  being  "in  contemplation  of  bankruptcy"  if,  at  the  time,  he 
fully  expected  to  continue  his  business  and  retrieve  his  losses.**1 

But  under  the  wider  provision  in  a  later  clause  of  the  same  section 
of  the  statute,  liens  obtained  through  legal  proceedings  against  an  insol- 
vent person,  within  four  months  before  the  filing  of  a  petition  in  bank- 
ruptcy, are  to  be  deemed  null  and  void  in  case  he  is  adjudged  a  bank- 
rupt,*"* without  reference  to  his  contemplation  of  bankruptcy  or  to  the 
creditor's  knowledge  or  constructive  notice  of  his  insolvency.  And  "in- 
solvency" does  not  here  mean  mere  inability  to  pay  debts,  but  "a  person 

parte  Packard,  1  Low.  523,  Fed.  Cas.  No.  Id  re  Goldschmldt,  3  N.  B.  R.  164,  3  Ben. 

10.<:50:    McLean  v.  Lafayette  Bank,  3  379,  Fed:  Cas.  No.  5£20. 

Mcl.ean,587  FM.Cas  N0.&8S8  >»  Everett    v.    Stone,    3    Story,    446. 

=«'  In  re  Wynne.  Chase,  227,  4  N.  B.  Fed  0„g  No  4577.  McLean  v  l^^ 

R.  23.  Fed.  Cas.  No.  WIT.  Bank,  3  McLean,  !iS7,  Fed.  Cas.  No.  8,888; 

*4S  Collins  v.  Bell,  3  N.  B.  R.  687,  Fed.  Hutcnlns  v.  Tnvlor-  Fed.  ^  No   6fl53. 

Cas.  No.  3.010.                                        n  In   re  Dlbblee,   3   Ben.   283,  2  N.   B.  R. 

...Golson  v .  Nlehoff.  2  Btss.  434,  6  617    Fe(1    Cng    No    3fm.    Atklnson  ¥. 

N.  B.  R.  56.  Fed.  Cas.  No.  5,524.  Farmers'   Bank.  Crabbe,   529.   Fed.  Cas. 

«o  Shafer  v.  Fritehery,  4  N.  B.  R.  548,  N      G00                '                ' 
Fed.  Cas.  No.  12,097. 

«i  Buckingham  v.  McLean,  13  How.  "=  Atkinson  v.  Farmers  Bank,  Crabbe, 

151. 14  L.  Ed.  01 :  In  re  Craft,  6  BlatcM.  529>  Fe(1-  Caa-  No"  m- 

177,  2  N.  B.  R.  Ill,  Fed.  Cas.  No.  3.317;  "'*  Bankruptcy  Act  1898,  |  67t 
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shall  be  deemed  insolvent  when  the  aggregate  of  his  property,  exclusive 
of  any  property  which  he  may  have  conveyed,  transferred,  concealed, 
or  removed,  or  permitted  to  be  concealed  or  removed,  with  intent  to  de- 
fraud, hinder,  or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  suf- 
ficient in  amount  to  pay  his  debts."  ***  To  satisfy  the  statute,  it  is  nec- 
essary that  the  debtor  should  have  been  insolvent  at  the  time  the  lien  at- 
tached or  was  obtained.  If  he  was  then  solvent,  the  Hen  is  not  dissolved 
by  his  subsequent  adjudication  in  bankruptcy,  though  it  be  within  four 
months.*5*  And  his  insolvency  must  be  alleged  in  any  proceeding  to 
avoid  or  discharge  the  lien,  and  proved  by  satisfactory  evidence.*"  The 
burden  is  on  one  who  claims  that  a  lien  is  void  under  this  section  of  the 
Bankruptcy  Act  to  plead  and  prove  the  insolvency  of  the  person  against 
whom  the  Hen  was  obtained  at  the  time  of  its  being  obtained.1**  Thus, 
the  burden  of  proof  being  on  the  trustee,  the  lien  of  a  lessor,  perfected 
by  levy  of  a  distress  warrant  within  four  months  of  the  bankruptcy  of 
the  lessee,  cannot  be  set  aside  in  the  absence  of  evidence  that  the  lessor 
had  cause  to  believe  a  preference  was  given.*™ 

§  380.  Date  of  Attaching  of  Lien  as  Affecting  Dissolution. — After 
the  filing  of  a  petition  in  bankruptcy  it  is  too  late  for  any  creditor  to  gain 
an  advantage  over  others  by  fastening  any  kind  of  a  Hen  upon  property 
of  the  debtor.***  Moreover,  certain  classes  of  Hens  acquired  within  four 
months  prior  to  the  filing  of  the  petition  are  expressly  avoided  by  the 
statute  upon  the  subsequent  adjudication  of  the  debtor,8"  such  as  the 
lien  of  an  execution  and  levy  on  personal  property,"*  or  that  of  a  distress 

"*  Bankruptcy  Act  1898,  §  1,  clause  15.  *•»  In 

a»«  Newberry  Shoe  Co.  v.  Collier,  111  152  C.  ( 

Va.  288,  68  S.  E.  974;   Jackson  v.  Valley  601. 
Tie  &  Lumber  Co.,  108  Va.  714.  02  S.  E.  „,  Col  v    SMte  Bank    125  Ped   654 

964;    D.  C.  Wise  Coal  Co.  v.  Columbia  n  Am.  Bankr.  Rep.  112;  In  re  Engle,  105 

Zinc  A  Lead  Co.,  157  Mo.  Apr,  315,  138  Ped    ^    „  Aju    Bankr    ^   3T2;   Mflr_ 

S.  W.  67;   W.  S.  Danby  Millinery  Co.  v.  gan  v    Camnbelli  22  WftlL   sgj,  22  l. 

Dogan,  47  Tex.  Civ.  App.  323,  10a  S.  W.  M  ^     Kinmouth  v.  Braeutigam,  «3  N. 

337;  Stone-Ordean-Wells  Co.  v.  Mark,  227  3    ^  103    52  Au    m    But  aee  In  re 

Fed.  975,  142  C.  C.  A.  433,  35  Am.  Bankr.  Wodzi(,ki   ^    &)   ^   M  571^  33  Am. 

Rep.  663.    But  see  In  re  Southern  Art-  Bankt    Rep    ^    bold!nf,  tDat  „  jud 

zona  Smelting  Co.,  231  Fed.  87,  145  C.  C.  ment  credltor  rf  me  bankrupt  Is  entitled 

A.  275,  36  Am.  Bankr.  Hep.  827.  to  money   cmeftea   monthly   from    the 

>"  Simpson  v.   Van   Etten,  108  Fed.  ^^  of  ^  bankrupt  under  execution 

199,  6  Am.   Bankr.   Rep.  204;    Hardt  v.  under  Code  civ    Proe    s    T    j  mi    not 

Schuylkill  Plush  4  Silk  Co.,  09  App.  Dlv.  onl     before  ^  rour_molltll       riod,  but 

90,  74  N.  X.  Supp.  549;  KellogR-Mackay.  durl  lt>  where  no  tnujtefl  in  bankrnpt. 
Cameron  Co.  v.  William  Schmidt  Baking  nas  beea  appoints. 

Co.,  101  111.  App.  209;  In  re  Crafts-Rior- 

don    Shoe  Co.,    185    Fed.    931,   26   Am.  '"As  to  the  effect  of  liens  attaching 

Bankr.  Rep.  449;   Martin  v.  Oliver,  260  before   the  passage  of  the  bankruptcy    . 

Fed.  89,  171  C.  C.  A.  125.  43  Am.  Bankr.  act'  we  In  re  Brown,  91  Fed.  353,  1  Am. 

Rep.  739.  Bankr.  Rep.  107. 

so*  Stone-Ordean-Wells   Co.    v.    Mark,  1*2  Rothermel  v.  Moyer,  24  Pa.  Super. 

227  Fed.  975,  142  C.  C.  A,  433,  35  Am.  Ct  325. 
Bankr.  Rep.  063. 
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warrant,***  or  the  statutory  lien  acquired  by  the  institution  of  proceed- 
ings against  a  manufacturing  corporation  by  a  laborer  in  its  employ- 
ment.*** But  generally  speaking,  if  four  months  or  more  have  intervened 
between  the  attaching  of  the  lien  and  the  institution  of  the  bankruptcy 
proceedings,  the  lien  is  not  annulled,  but  preserved,  as  in  the  case  ol  the 
lien  of  an  attachment,***  or  that  acquired  by  the  rendition  and  entry  of  a 
final  judgment,***  or  the  docketing  of  a  judgment  in  the  county  where 
the  debtor's  land  lies.**'  So,  a  deed  takes  effect  from  its  delivery,  if  there 
are  no  restrictions  upon  the  right  of  the  grantee  to  record  it,  and  it  will 
give  a  title  available  as  against  a  trustee  in  bankruptcy  if  delivered  more 
than  four  months  before  the  beginning  of  the  bankruptcy  proceedings, 
though  not  recorded  until  later,***  and  the  same  rule  has  been  applied 
in  the  case  of  a  writ  of  attachment  issued  more  than  four  months  before 
the  bankruptcy,  but  amended  within  that  period  to  cure  a  formal  de- 
fect.*** 

The  rule  for  determining  when  the  four-months  period  begins  and 
ends  is  furnished  by  the  statute  itself  (Section  31),  which  provides  that 
"whenever  time  is  enumerated  by  days  in  this  act,  or  in  any  proceeding 
in  bankruptcy,  the  number  of  days  shall  be  computed  by  excluding  the 
first,  and  including  the  last,  unless  the  last  fall  on  a  Sunday  or  holiday, 
in  which  event  the  day  last  included  shall  be  the  next  day  thereafter 
which  is  not  a  Sunday  or  a  legal  holiday."  This  was  also  the  rule  under 
the  former  bankruptcy  law.*70  Under  this  rule,  an  attachment  or  other 
lien  acquired  on  February  8th  (for  example)  will  be  dissolved  by  the  fil- 
ing of  a  petition  in  bankruptcy  on  June  8th  following.*71  And  the  maxim 
that  the  law  does  not  take  account  of  fractions  of  a  day  has  no  applica- 
tion to  transactions  in  bankruptcy,  as  the  time  thereof  is  made  certain 
by  record.*7* 

But  the  doctrine  of  relation  plays  a  very  important  part  in  determin- 
ing this  question  of  the  dissolution  of  liens.  Thus  it  is  held  by  the 
great  weight  of  authority,  that  a  creditor  who  brings  suit  against  his 
debtor  and  secures  the  issue  and  levy  of  an  attachment,  more  than  four 

*•*  In   re  D.   H.  Dougherty  Co.,   109  '"  In  re  Dunavant,  96  Fed.  542, 8  Am. 

Fed.  480,  6  Am.  Bankr.  Bop.  457.  Bankr.  Rep.  41. 

"«  In  re  Monroe  Lumber  Co.,  186  Fed.  "'  National  Bank  of  Fredericksburg 

232,  24  Am.  Bankr.  Rep.  371.  T"  Conway,  1  Hughes,  37,  14  N.  B.  R. 

>.  n           -  513,  Fed.  Cas.  No.  10,037. 

>«  Hurlbiitt  v.  Brown.  72  N.  H.  235, 55  M1  Harrington  v.  Fire  Ass".,,  Fed.  Cas. 

Atl.   1046;    Tucker  v.  Denico,  26  R.  I.  No   eios 

560,  59  Atl.  920.  i to  Richards  v.  Clark,  124  Mass.  491; 

!s«  Hlllyer  v.  Le  Roy,  179  N.  Y.  369,  72  Cooley  v.  Cook.  125  Mass.  406. 

N.  E.  237,  103  Am.  St.  Rep.  919.     See  *"  In  re  Warner,  144  Fed.  987, 16  Am. 

Buttz  v.  James,  33  N.  D.  162,  156  N.  W.  Bankr.  Rep.  519;  Jones  v.  Stevens,  94 

547;    Ricks  v.  Smith,  20  Ga.  App.  491,  Me.  582,  48  Atl.  170. 

93  S.  E.  116.  *"  Westbrook  Mfg.  Co.  v.  Grant,  60 
Me.  88, 11  Am.  Rep.  181. 
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months  before  the  filing  of  a  petition  in  bankruptcy  against  the  debtor, 
acquires  a  lien  which  will  not  be  dissolved  by  the  adjudication  in  bank- 
ruptcy, notwithstanding  the  fact  that  the  judgment  in  the  action,  which 
enforces  the  lien,  was  rendered  within  the  four-months  period."*  This 
is  partly  on  the  ground  that  such  judgment,  so  far  as  concerns  the  pur- 
poses of  the  lien,  relates  back  to  the  service  of  the  attachment,  and  partly 
on  the  theory  that  the  "judgments"  spoken  of  in  the  statute  as  being  dis- 
solved by  the  adjudication  of  the  debtor  within  four  months  are  judg- 
ments which  create  a  lien,  and  not  those  which  merely  enforce  an  existing 
lien."4  On  the  same  principle,  the  equitable  lien  arising  from  a  credi- 
tor's bill  to  set  aside  a  fraudulent  conveyance,  having  its  date  from  the 
filing  of  the  bill,  and  not  from  the  date  of  the  decree  rendered  in  the 
suit  is  not  avoided  by  the  bankruptcy  proceedings,  where  the  bill  is 
filed  more  than  four  months  prior  to  the  petition  in  bankruptcy,  though 
the  decree  is  rendered  within  such  four  months."0  So  also,  the  title  of 
a  receiver  appointed  in  proceedings  supplementary  to  execution  relates 
back  to  the  date  of  the  service  of  the  order,  and  will  be  superior  to  that 
of  the  trustee  in  bankruptcy,  if  the  order  was  served  more  than  four 
months  before  the  beginning  of  the  bankruptcy  proceedings,  regardless 
of  the  fact  that  the  receiver  was  appointed  within  that  period.*™  And 
again  where  the  law  of  the  state  gives  a  lien  to  an  award  of  arbitrators,  it 
is  valid  against  the  trustee  in  bankruptcy  if  the  award  was  made  more 
than  four  months  before  the  bankruptcy,  though  the  judgment  confirm- 


"aMetctUf  v.  Barker,  187  U.  8.  165, 
23  Sup.  Ct.  67,  47  L.  Ed.  122,  9  Am. 
Bankr.  Rep.  36;  Tumet  &  Co.  v.  Delgado, 
243  Fed.  519,  156  C.  C.  A.  217,  40  Am. 
Bankr.  Rep.  293 ;  In  re  Crafts-Rioruon 
Shoe  Co.,  185  Fed.  931,  26  Am.  Bankr. 
Rep.  449 ;  In  re  United  States  Graphite 
Co.,  161  Fed.  583,  20  Am.  Bankr.  Rep. 
673 ;  In  re  Beaver  Coal  Co.,  113  Fed. 
889,  51  O.  C.  A.  519,  7  Am.  Bankr.  Bep. 
542;  In  re  Blair,  108  Fed.  529,  6  Am. 
Bankr.  Rep.  206;  Jackson  v.  Valley 
lie  &  Lumber  Co.,  108  Va.  714,  62  S. 
E.  964 ;  Pepperdine  v.  Bank  of  Seymour, 
100  Mo.  App.  S87,  73  S.  W.  890 ;  Wake- 
man  v.  Throckmorton,  74  Conn.  616.  61 
Atl.  554;  Hurlbutt  v.  Brown,  72  N.  H. 
235,  55  Atl.  1046;  Kfttredge  v.  War- 
ren, 14  N.  H.  609:  Rowe  v.  Page.  54  N. 
B.  190,  13  N.  B.  R.  366;  Hudson  v. 
Adams,  18  N.  B.  R.  102.  Fed.  Cas.  No. 
6.832.  Contra,  see  In  re  Johnson,  108 
B"ed.  878,  6  Am.  Bankr.  Rep.  202;  Duf- 
fteld  v.  Horton,  10  Hun  (N.  T.)  140,  16 
N.  B.  R.  59;  In  re  Cook,  2  Story.  378, 
Fed.  Cas.  No.  3,162. 

"*  Where  the  debtor  gave  a  deed  as 


security,  which  was  dated  and  recorded 
more  tb.au  tour  months  before  his  bank- 
ruptcy, a  Judgment  on  the  note  secured 
by  the  deed  Is  not  invalidated  by  (be 
adjudication  in  bankruptcy,  though  tak- 
en  within  the  four  months'  period. 
Spradlin  v.  Kramer,  146  Oa.  396, 91  S.  E. 
409. 

"'Metcalf  v.  Barker,  187  U.  S.  166. 
23  Sup.  Ct.  67,  47  L.  Ed.  122,  9  Am. 
Bankr.  Hep.  38;  Doyle  v.  Heatb,  22  R.  I. 
213,  47  Atl.  213;  Snyder  v.  Smith.  186 
Mass.  58,  69  N.  E.  1089;  Sehoen  thaler 
v.  Rosskam,  107  111.  App.  427;  Tay- 
lor v.  Taylor,  59  N.  J.  Eq.  86,  45  Atl.  440 ; 
Ieelin  v.  Goldstein,  35  Misc.  Rep.  489, 
71  N.  Y.  Supp.  1069;  Ninth  Nat.  Bank 
v.  Moses,  39  Misc.  Rep.  664,  80.  N.  T. 
Supp.  617 ;  In  re  O'Connor.  95  Fed.  943. 
Compare  In  re  Lesser,  100  Fed.  433,  3 
Am.  Bankr.  Rep.  815.  See  Jasper  v. 
Rozinski.  228  N.  Y.  349,  127  N.  E.  189. 

*'*  Arnold  v.  Greene  Gold-Silver  Co.. 
US  Misc.  Rep.  449,  125  N.  Y.  Supp.  29; 
Wrede  v.  Clark,  132  App.  Biv.  293,  1 17 
N.  Y.  Supp.  5;  Smith  v.  Meisenheimer, 
104  Ky.  753.  47  R.  W.  1087;   In  re  W«n> 
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ing  it  was  obtained  within  that  time.8"  And  so,  the  lien  of  a  chattel 
mortgage  depends  upon  the  date  of  it*  execution,  and  not  upon  the  sub- 
sequent act  of  the  mortgagee  in  taking  possession  of  the  goods.*™  But 
the  merely  provisional  or  inchoate  lien  acquired  by  the  service  of  gar- 
nishment process,  which  under  the  law  of  the  state  can  be  made  effective 
only  through  the  recovery  of  a  judgment  and  a  levy  or  demand  there- 
under, is  not  of  a  kind  to  be  preserved  in  the  bankruptcy  proceedings 
where  the  judgment  was  given  within  the  four  months,  irrespective  of 
the  time  when  the  process  was  served."* 

On  the  other  hand,  although  the  statute  speaks  of  the  dissolution  of 
liens  obtained  through  a  suit  or  proceeding  which  was  "begun"  against 
a  person  within  four  months  before  his  bankruptcy,  this  does  not 
necessarily  refer  to  the  beginning  of  the  suit  or  action  itself,  but  to 
the  beginning  of  that  part  or  branch  of  the  proceedings  whose  special 
object  is  to  secure  a  lien  on  property.*80  And  although  it  is  competent 
for  a  state  to  provide  by  law  that  the  lien  of  a  judgment,  in 
a  certain  class  of  cases,  shall  relate  back  to  the  institution  of  the  suit, 
and  the  bankruptcy  law  will  preserve  such  lien,**1  yet  the  lien  obtained 
by  the  levy  of  an  execution  on  property  newly  purchased  or  acquired  by 
the  debtor,  within  four  months  prior  to  the  bankruptcy,  will  be  dissolved 
by  the  adjudication,  though  the  judgment  was  entered  more  than  four 
months  previously,*8*  and  so  will  the  Hen  obtained  on  land  in  another 
county  within  the  four-months  period,  by  the  transfer  to  that  county  of 
an  older  judgment.*88  So,  although  a  judgment  may  have  been  standing 
for  several  years,  yet  if  garnishment  proceedings  founded  on  it  were  be- 
gun within  four  months  before  the  bankruptcy  of  the  debtor,  the  lien 
thereby  acquired  will  be  dissolved,88*  and  so  of  an  attachment  sued  out 
within  the  prescribed  period,  no  matter  how  long  the  original  action 
may  have  been  pending.888    And  again,  where  a  creditor  holding  a  note 

era  Sav.  Bank,  110  Misc.  Rep.  444, 181  N.  though   within   four  months  thereafter 

Y.  Supp.  574.    But  see  In  re  O'Connor,  the  debtor  Is  adjudged  bankrupt,  Is  not 

95  Fed.  943.  in  fraud  of  the  bankruptcy  law.    Kem- 

Mi  In  re  KoslowBkl,  153  Fed.  823,  18  merer  v.  Tool,  81  Pa.  St.  407,  12  N.  B. 

Am.   Bankr.   Rep.  723.  R.  334. 

itb  Thompson  v.  Fairbanks,  76  Vt  361,  *«  In  re  Darwin,  117  Fed.  407,  54  C. 

56  Atl.  11.  104  Am.  St.  Bep.  899.     But  C.  A.  581,  8  Am.  Bankr.  Rep.  703;   In  re 

see  Bank  of  Leavenworth  v.  Hunt,  11  Spacht,  2  Nat.  Bankr.  News,  238. 

Wall.  .391.  20  L.  Ed.  190.  »«  Mencke  v.  Rosenberg,  202  Pa.  St. 

"•  In  re  Lesser,  108  Fed.  201,  5  Am.  131,  51  Atl.  767,  90  Am.  St.  Rep.  618; 

Bankr.  Rep.  326.     But  compare  Albany  In  re  Jackson  Light  &  Traction  Co.  (C. 

&  Northern  By.  Co.  v.  Dnnlap  Hardware  O.  A.)  269  Fed.  223,  46  Am.  Bankr.  Rep. 

Co.,  8  Ga.  App.  171.  68  S.  K.  868.  208. 

'""  In  re  Higjnns,  97  Fed.  775,  3  Am.  «»  Armour  Packing  Co.  v.  Wynn.  119 

Bankr.  Rep.  364.  Ga.  683,  46  S.  E.  865. 

t«i  Voyles   v.   Parker.   9   Biss,   326,   4  "»  In  re  Hlgglns.  07  Fed.  775.  3  Am. 

Fed.  210.   The  revival  of  a  judgment  by  Bankr.  Rep.  364,  disapproving  tn  re  De 

amicable    scire    fadas    and    confession,  Lne,  91  Fed.  510,  1  Am.  Bankr.  Rep.  387. 
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with  warrant  of  attorney  to  confess  judgment  enters  up  judgment  there- 
on and  levies  on  the  debtor's  property,  the  latter  being  then  insolvent, 
and  within  four  months  thereafter  a  petition  in  bankruptcy  is  filed  by  or 
against  the  debtor,  the  lien  is  dissolved,  notwithstanding  the  fact  that 
the  note  was  given  more  than  four  months  before  and  at  a  time  when 
the  debtor  was  solvent. **■ 

It  is  important  to  be  observed  that  the  provision  of  the  Bankruptcy 
Act  invalidating  liens  which  were  created  within  four  months  prior  to 
the  adjudication  in  bankruptcy  refers  only  to  such  liens  as  are  placed 
on  the  bankrupt's  property  within  that  period,  whether  by  process  of  a 
court  or  the  act  of  the  parties,  and  it  does  not  affect  liens  which  were 
attached  to'  the  property  when  it  came  into  the  bankrupt's  hands.*" 

§  381.  Rights  of  Bona  Fide  Purchasers, — In  prescribing  the  disso- 
lution of  liens  obtained  within  four  months  prior  to  bankruptcy,  the  stat- 
ute saves  the  rights  of  innocent  third  parties  by  providing  that  "nothing 
herein  contained  shall  have  the  effect  to  destroy  or  impair  the  title  ob- 
tained by  such  levy,  judgment,  attachment,  or  other  lien,  of  a  bona  fide 
purchaser  for  value  who  shall  have  acquired  the  same  without  notice 
or  reasonable  cause  for  inquiry."  *■■  Though  awkward  and  obscure  on 
its  face,  this  proviso  is  interpreted  by  the  courts  to  mean  that  an  adju- 
dication in  bankruptcy  shall  not  affect  the  title  acquired  by  a  bona  fide 
purchaser  at  a  sale  under  such  levy,  judgment,  attachment,  or  other 
lien,  provided  he  bought  without  notice  of  the  debtor's  insolvency  or  of 
his  intention  to  prefer  a  creditor  or  work  a  fraud  upon  the  act,  and  with- 
out reasonable  cause  for  inquiry  into  the  circumstances  in  this  respect.**9 
But  it  is  intended  only  for  the  benefit  of  third  persons  so  purchasing,  and 
affords  no  protection  to  the  creditor  in  the  execution  or  attachment,*** 

**«  In  re  Richards,  96  Fed.  936,  37  0.  sonable  cause  for  Inquiry,  It  was  held 

C.  A.  634,  3  Am.  Bankr.  Rep.  145 ;    In  entitled    to    the   benefit  of  its  lien   as 

re  Rhoada,   98   Fed.  399.  3  Am.   Bankr.  against  a  subsequent  attachment  sought 

Rep.  380;    In  re  Engle,  105  Fed.  893,  5  to  be  preserved  for  the  benefit  of  the 

Am.    Bankr.    Rep.    372;     Ferguson    v.  estate.'  In  re  Alabama  Coal  &  Coke  Co. 

Greth,  195  Pa.  8t.  272,  45  Atl.  735,  78  (D.  O.)  210  Fed.  940,  31  Am.  Bankr.  Rep. 

Am.  St.  Rep.  812.  387. 

isi  In  re  McAusland  (D.  C.)  235  Fed.  "*"  In  re  Kaupisch  Creamery  Co.  (D. 

173,  37  Am.  Bankr.  Rep.  519.  O.)  107  Fed.  93,  5  Am.  Bankr.  Rep.  790. 

see  Bankruptcy  Act  1898,  {  67f,  pro-  Where  an  insolvent  corporation  confess- 

viso.  ed  judgment  in  favor  of  a  bank,  which 

■B0  In  re  Kenney,  95  Fed.  427,  2  Am.  bought  In  Its  property  at  the  execution 
Bankr.  Rep.  494;  State  Bank  v.  Mun-  sale,  setting  off  the  Judgment  against  the 
roe,  100  111.  App.  34 ;  Jones  v.  Springer,  purchase  price,  it  was  held  that  the  bank 
15  N.  Mex.  98,  103  Pac.  265;  Coppard  was  not  a  bona  fide  purchaser,  within 
v.  Oarilner  (Tex.  Civ.  Ann.)  100  S.  W.  this  provision  of  the  Bankruptcy  Act, 
650.  Where  a  bank  took  an  assignment  because  the  Hen  of  the  Judgment,  de- 
of  certain  accounts  receivable  from  the  stroyed  by  the  adjudication  in  bankrupt- 
bankrupt  to  secure  a  present  loan,  with-  cy,  was  a  preference.  Grant  v.  National 
in  four  months  prior  to  his  bankruptcy,  Bank  of  Auburn  (O.  .0.)  232  Fed.  201, 
in  good  faith  and  without  notice  or  rea-  37  Am.  Bankr.  Rep.  329. 
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nor  to  one  acting  in  concert  or  collusion  with  him,m  nor  to  the  officer 
making  the  sale  or  who  holds  the  proceeds  thereof.88*  Further,  a  person 
is  not  to  be  considered  a  bona  fide  purchaser  who,  in  addition  to  knowl- 
edge of  suspicious  circumstances,  is  aware  that  he  is  purchasing  a  large 
and  valuable  amount  of  property  at  a  grossly  inadequate  consideration.**1 
And  where,  a  few  days  before  an  execution  sale,  one  who  became  the 
purchaser  was  handed  a  copy  of  the  debtor's  assignment  for  the 
benefit  of  creditors,  and  the  debtor  was  present  at  the  sale  and  publicly 
announced  that  he  was  insolvent,  and  the  assignee  exhibited  the  assign* 
ment  and  forbade  the  sale,  the  purchaser  had  reasonable  cause  to  believe 
that  the  sale  would  not  stand,  and  he  cannot  hold  his  purchase  against 
the  trustee  in  bankruptcy  of  the  debtor.1**  And  the  same  rule  has  been 
applied  against  the  purchaser  at  an  execution  sale  who  merely  had  heard 
rumors  that  the  debtor  had  already  been  adjudged  bankrupt,  this  being 
sufficient  to  put  him  upon  inquiry."8 

§  382.  Rights  of  Trustee  as  to  Property  Affected  by  Liens.-— It  is 
always  open  to  the  trustee  in  bankruptcy  to  contest  the  validity  of 
liens  asserted  against  property  of  the  bankrupt  estate,  because  he  repre- 
sents the  creditors,  and  not  the  bankrupt,  and,  further,  has  the  rights 
and  status  of  a  creditor  armed  with  a  lien.***  Where,  however,  the 
validity  of  a  lien  (as,  for  example,  a  chattel  mortgage)  has  been  es- 
tablished by  decree  in  a  foreclosure  suit  before  the  bankruptcy  pro- 
ceedings were  instituted,  the  trustee  can  have  no  greater  rights  than 
those  of  the  bankrupt.**7  But  where,  with  knowledge  of  the  debtor's 
adjudication  in  bankruptcy  and  of  the  rights  of  the  trustee  under  the 
Bankruptcy  Act,  certain  creditors  persisted  in  pressing  attachment 
proceedings,  ultimately  recovering  judgment,  it  was  held  that  the  trus- 
tee was  not  estopped  to  claim  the  property  on  the  theory  that  he  had 
allowed  the  creditors  to  persist.2*8  And  in  general,  where  the  lien  of 
an  attachment,  execution,  or  other  writ  is  dissolved  by  the  adjudication 
of  the  debtor  as  a  bankrupt  within  four  months,  it  is  the  right  and  duty 
of  the  trustee  in  bankruptcy  to  demand  and  recover  the  property  affected 
from  the  possession  of  the  officer  holding  it  under  the  writ,***  and  the 

-"i  In  re  Goldberg,  121  Fed.  578,  10  *»«  Butterneld  v.  Woodman,  223  Fed. 

Am.  Bankr.  Rep.  87.  956, 139  C.  C.  A.  436,  34  Am.  Bankr.  Rep. 

*»2  Jones  v.  Stevens,  94  Me.  582,  48  510;    In  re  Shute  (D.  a)  233  Fed.  544, 

Atl.  170;    In  re  Kenney,  95  Fed.  427,  2  37  Am.  Bankr.  Rep.  554;    Mechanics'  & 

Am.  Bankr.  Rep.  494.  Traders'  Ins.   Co.  v.   MeVay.  142  Ark. 

"J  In  re  Goldberg.  121  Fed.  578,  10  522,  219  S.  W.  34. 

Am.  Bankr.  Rep.  97.  *"  Otto   v.    England,    99    Wash.    529. 

:s«  Brown  V.  Case,  ISO  Mass.  45.  61  N.  109  Pac.  904. 

E.  279.    And  see  Dreyer  v.  Klekllghter  *"  In  re  Gtlsonlte  Mines  Co.  (D.  C.) 

(D.  C.)  228  Fed.  714,  36  Am.  Bankr.  Hep.  236  Fed.  1015,  37  Am.  Bankr.  Rep.  473. 

199.  "•  In  re  Walsh  Bros.,  159  Fed.  560.  20 
Am.  Bankr.  Rep.  472;  In  re  Francis- 
Valentine  Co.   (O.   C.  A.)  94  Fed.  793.  2 
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pendency  of  an  action  of  replevin  in  a  state  court  against  the  officer  by 
a  stranger  claiming  ownership  of  the  property  is  no  justification  for  his 
refusal  to  surrender  it,8**  and  the  trustee  has  sufficient  title  to  maintain 
trover  against  the  officer,  after  demand  and  refusal,  and  is  not  required 
to  apply  first  to  the  court  from  which  the  process  issued  for  an  order 
for  its  delivery  to  him.**1  And  the  same  course  may  be  pursued  against 
one  who  holds  attached  property  under  a  receipt  to  the  sheriff  or  a 
forthcoming  bond.50*  Even  if  the  property  is  in  the  possession  of  a 
receiver  appointed  by  a  state  court,  it  should  be  surrendered  to  the 
trustee  in  bankruptcy,  on  his  petition  to  the  state  court  for  an  order  to 
that  effect.*08  It  is  probably  unnecessary  for  the  trustee  formally  to 
move  the  state  court  for  the  discharge  or  vacating  of  the  judgment  or 
other  lien  in  question,  though  this  is  a  proper  practice.8** 

If  the  property  has  already  been  sold  under  the  writ,  the  statute 
will  not  affect  the  title  acquired  by  a  purchaser  at  such  sale  talcing 
without  notice  and  in  good  faith.8*8  But  if  the  proceeds  of  the  sale 
remain  in  the  hands  of  the  officer,  they  stand  in  lieu  of  the  property 
sold.  They  do  not  belong  to  the  lien  creditor,  but  to  the  trustee  in 
bankruptcy  for  the  benefit  of  the  general  creditors.  Hence  the  officer 
may  be  enjoined  from  paying  over  the  money  to  the  lien  creditor,  and 
he  should  turn  it  into  the  hands  of  the  trustee  in  bankruptcy  on  his  de- 
mand, and  may  be  compelled  to  do  so  by  order  of  the  court  of  bank- 
ruptcy.808 But  if  the  money  arising  from  the  sale  has  been  paid  over 
to  the  lien  creditor,  it  cannot  be  reclaimed  from  him  by  the  trustee. 
For  the  statute  does  not  apply  to  the  case  of  a  lien  which  has  been  sat- 
isfied and  discharged  by  sale  and  the  application  of  the  proceeds  to  the 

Am.   Bnnkr.  Rep.  522;    In  re  Felleratb,  Co.,  71  N.  H.  384,  52  Atl.  467.     And  see 

95   Fed.   121 ;    In   re   Richards,   95   Fed.  supra,  f  378. 

258,  2  Am.  Bankr.  Rep.  518 ;  In  re  Fran-  i«  In  re  Weltzel,  191  Fed.  463,  27  Am. 

els- Valentine  Co.,   93  Fed.  953,  2  Am.  Bankr.  Rep.  870;    In  re  Goldman,  102 

Bankr.   Rep.  188;    In   re  Benedict,  37  Fed.  122.  4  Am.  Bankr.  Rep.  100;    De 

Misc.   Rep.  230,   75  N.    X.    Supp.   165;  Frieee  v.  Bryant  (D.  0.)  232  Fed.  288, 

Smith  v.  Godwin,  145  N.  C.  242,  58  3.  B.  37  Am.  Bankr.  Rep.  275.    And  eee,  supra, 

1089;    Ansonia  Brass  ft  Copper  Co.  v.  f  381.    Compare  Gray  v.  Arnot,  31  N.  D. 

Pratt,  10  Hnn  (N.  T.)  448,  16  N.  B.  R.  461,  154  N.  W.  268. 

170;  In  re  P.  J.  Sullivan  Co.  (D.  C.)  247  "»  Clark  v.  Larremore,  188  D.  8.  486, 

Fed.  130,  41  Am.  Bankr.  Rep.  189.  23  Sup.  Ct.  368,  47  L.  Ed.  655,  9  Am. 

"i»o  In  re  Francis- Valentine  Co.  (C.  C.  Bankr.  Rep.  476;  Bear  v.  Chase,  90  Fed. 

A.)  94  Fed.  793,  2  Am.  Bankr.  Rep.  522.  920,  40  0.  C.  A.  182,  3  Am.  Bankr.  Rep. 

■°i  Cooler  v.  Cook,  125  Mass.  406.  746;  In  re  Dnguid,  100  Fed.  274.  3  Am. 

*°*  Parks  v.  Sheldon.  36  Conn.  466,  4  Bankr.  Rep.  794;    In  re  Kenney,  97  Fed. 

Am.  Rep.  95;   Towle  v.  Robinson,  15  N.  554,  3  Am.  Bankr.  Rep.  353;  In  re  Rich- 

H.  408.  ante,  95  Fed.  258,  2  Am.  Bankr.  Rep. 

«»!  In  re  Enjrllsh,  127  Fed.  940.  62  C.  518;  In  re  Fellerath,  95  Fed.  121.  2  Am. 

C.  A.  572,  11  Am.  Bnnkr.  Rep.  674;  Bat-  Bankr.  Rep.  40;    In  re  Franks,  95  Fed. 

Jin   v.  Ferst,   55  Ga.  546;    Rodtrers  v.  635.  2  Am.  Bankr.  Rep.  634 ;   Pennington 

Forbes.  23  Ohio  Ctr.  Ct.  K.  438.  v.  Lowensteln,  1  N.  B.  R.  570,  Fed.  Caa, 

io«  Thompson  v.  Ragan,  117  Ky.  577,  No.  10,938;  In  re  Benedict,  37  Misc.  Rep. 

78  S.  W.  485;    Gage  v.  Bates  Machine  230,  75  N.  T.  Supp.  165;   Schmllorltx  v. 
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debt  before  the  filing  of  a  petition  in  bankruptcy.*"  It  has  been  held, 
however,  that  if  a  sheriff  levies  an  execution  on  property  of  the  debtor 
and  sells  it,  after  the  filing  of  a  petition  in  bankruptcy  (which  is  said  to 
have  the  effect  of  a  caveat  and  an  injunction  to  all  the  world),  he  is 
liable  to  the  trustee  in  bankruptcy  for  the  proceeds  of  the  sale,  though 
he  has  paid  them  over  to  the  creditor  before  receiving  any  notice  of 
the  bank^uptcy.,0•  The  rule  that  the  trustee  is  entitled  to  the  posses- 
sion of  property  covered  by  a  lien  which  is  dissolved  by  the  adjudication 
in  bankruptcy  is  subject,  however,  to  this  limitation,  that  due  recognition 
must  be  given  to,  and  provision  made  for,  other  liens  which  are  valid 
and  unaffected  by  the  bankruptcy  and  which  affect  the  same  property, 
for  the  trustee  is  only  the  representative  of  the  general  or  unsecured 
creditors,  and  his  right  to  the  property  is  measured  by  the  interest  which 
they  may  have  in  it.**"  But  the  opinion  has  been  advanced  that  if  a 
judgment  or  other  lien  has  been  acquired  within  four  months  of  the 
bankruptcy  and  is  vacated  thereby,  the  claim  of  the  trustee  is  superior 
to  that  of  any  person  claiming  under  some  other  and  subsequent  trans- 
fer or  lien,  even  though  the  latter  be  innocent  of  any  intent  to  obtain  a 
preference,  for  such  claimant  would  take  subject  to  the  lien  invalidated 
by  the  adjudication  in  bankruptcy.310 

§  383.  Conveyance  or  Surrender  of  Property  Under  Order  of  Court. 
— Where  a  claim  to  the  possession  of  property  of  a  bankrupt's  estate, 
as  against  the  trustee's  right  of  possession,  is  based  solely  on  the  lien 
of  an  execution,  attachment,  or  other  writ  or  process,  the  lien  of  which 

Bernstein,  22  R.   I.   330,  47  Atl.  884 ;  31,  04  O.  C.  A.  389,  22  Am  Bankr.  Rep. 

Kosches  v.  Libowltz  (Tex.  Civ.  App.)  66  320;    In  re  Sink,  2  Nat  Bankr.  News, 

9.  W.  613.  645;    In  re  American  Candy  Mfg.  Co., 

sot  Farrell  v.  W.  B.  Lockett  4  Co.,  115  256  Fed.  87,  16T  C.  C.  A.  329,  43  Am. 
Tenn.  494,  01  S.  W.209;  Leror  v.  Seiter,  Bankr.  Rep.  77;  W.  A,  LUler  Building 
60  App.  Div.  33,  74  N.  T.  Sopp.  409;  Co.  v.  Reynolds,  247  Fed.  90,  150  C.  C.  A. 
Greene  v.  Montana  Brewing  Co.,  28  808,  40  Am.  Bankr.  Bep.  371.  Where  the 
-Mont.  380,  72  Pac.  751 ;  Davis  v.  Jewett  trustee  takes  possession  of  mortgaged 
Bros.,  17  S.  D.  410,  97  N.  W.  16.  Com-  property,  and,  on  foreclosure,  the  pro- 
para  McCord  v.  McNeil.  4  Dill.  173,  Fed.  ceeds  are  Insufficient  to  discharge  the 
Cas.  No.  8,714.  And  see  Lewln  v.  Tel-  last  mortgage,  rents  collected  between 
lurlde  Iron  Works  Co.  {O.  0.  A.)  272  Fed.  the  adjudication  and  the  foreclosure  may 
590,  47  Am.  Bankr.  Rep.  22.  be  required  to  be  applied  to  the  llqulda- 

•  oa  Miller  v.  O'Brien,  9  Blatehf.  270,  tlon  of  such  mortgage.    In  re  Dooner  v. 

9  N.  B.  R.  26,  Fed.  Cas.  No.  9,586;  In  Smith  (D.  C.)  243  Fed.  984,  40  Am. 
re  Grinnell,  7  Ben.  42,  9  N.  B.  R.  29,  Fed.  Bankr.  Rep.  110.  Expenses  of  operating 
Cas.  No.  5.830.  And  see  Balms  v.  Hut-  vessels  of  a  bankrupt  shipowner  by 
ton,  9  Bing.  471;    Garland  v.  Carlisle,  the  trustee  after  adjudication  are  not 

10  Blng.  452.  "  chargeable  to  the  proceeds  of  the  vessels 
■  »»See  In  re  Torchla,  188  Fed.  207,      as   against   holders  of  maritime   liens, 

110  C.  C.  A.  248.  26  Am.  Bankr.  Bep.  where  there  are  general  funds  of  the  es- 

579;    Stewart  v.  Piatt.  101  U.  S.  731,  25  tate.     In  re  New  England  Transp.  Co. 

I..  Ed.  816;  Houston  Ice  &  Brewing  Co.  (D.  C.)  220  Fed.  203,34  Am.  Bankr.  Rep. 

v.  Fuller,  26  Tex.  Civ.  App.  239,  63  S.  W.  323. 

1048;    McBlvaln  v.  Bardesty,  109  Fed.  tio  In  re  American  Candy  Mfg.  Co. 
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is  avoided  by  the  adjudication  in  bankruptcy,  the  person  or  officer 
so  in  possession  is  not  an  adverse  claimant,  but  holds  as  bailee  for  the 
trustee,  and  must  deliver  the  property  on  a  proper  demand,  and  he  may 
be  required  to  do  so  by  a  summary  order  of  the  court  of  bankruptcy.*11 
So  the  court  may  receive  from  one  indebted  to  the  bankrupt  the  amount 
of  the  debt,  although  it  was  garnished  within  four  months  before  the 
adjudication  in  bankruptcy,  and  judgment  entered  therefor  against  such 
debtor  in  a  state  court,  and  may  make  such  order  as  may  be  necessary 
to  protect  the  garnishee.*"  Further,  in  order  to  secure  full  effect  for 
the  provision  dissolving  liens  on  the  bankrupt's  property  in  certain 
cases,  and  to  enforce  its  surrender  to  the  trustee  for  the  benefit  of  the 
general  creditors,  the  statute  provides  that  "the  court  may  order  such 
conveyance  as  shall  be  necessary  to  carry  the  purposes  of  this  section 
into  effect."  *18  Such  a  course  might  sometimes  be  necessary  in  the 
case  of  real  property,  but  it  is  believed  that  this  clause  adds  nothing  to 
the  substantive  provisions  of  the  section. 

§  384.  Subrogation  of  Trustee  to  Rights  of  Lienholders.— The 
bankruptcy  act  makes  provision  for  the  preservation  of  liens,  which 
otherwise  would  be  dissolved  by  the  adjudication,  whenever  an  ad- 
vantage is  to  be  gained  for  the  general  estate  by  keeping  them  alive 
and  subrogating  the  trustee  to  the  rights  of  the  Henholder,*14  chiefly 
in  cases  where,  if  this  course  were  not  pursued,  the  property  affected 
would  not  come  into  the  hands  of  the  trustee  at  all,  but  would  be  claimed 
by  the  holder  of  a  valid  and  undissolved  lien,  with  a  possible  loss  to 
the  estate  of  its  value  over  and  above  the  amount  of  the  incumbrance.*18 

(D.  C.)  248  Fed.  145,  41  Am.  Bankr.  Rep.  Judication  to  bankruptcy,  a  creditor  in 

481.  a  suit  against  tbe  bankrupt  attached  the 

"i  Staunton  v.  Wooden,  179  Fed.  61,  bankrupt's  funds  on  deposit  la  a  trust 

102  C.  C.  A.  355,  24  Am.  Bankr.  Rep.  736.  company,  and  the  company  thereafter  by 

'"  In  re  McCartney,  109  Fed.  821,  6  mistake  paid  them  out  on  the  bankrupt's 

Am.  Bankr.  Rep.  367;  In  re  Beck  (D.  O.)  check.  It  was  held  proper  to  order  that 

238  Fed.  653.  the  attachment  be  retained  for  the  bene- 

•n  Bankruptcy  Act  1898.  g  67f.     See  fit  of  the  estate,  that  the  creditor  assign 

In  re  V.  ft  M.  Lumber  Co.,  182  Fed.  231.  his  claim  to  the  trustee  for  tbe  benefit 

»i*  Bankruptcy  Act  1898,  §  67b,  c,  f.  of  tbe  estate,  and  that  the  trustee  should 

On  the  construction  and  reconciliation  of  prosecute  the  suit  to  Judgment  to  secure 

these  provisions,  see  First  Nat  Bank  v.  the  attached  funds,  since  the  payment  by 

Guarantee  Title  &  Trust  Co.,  178  Fed.  mistake  did  not  diminish  the  rights  of 

187,  101  C.  C.  A.  507,  24  Am.  Bankr.  Hep.  the  trustee  as  it  would  not  have  dlmln- 

330:'  In  re  Balrd,  126  Fed.  846,  11  Am.  Ished    those  of  the   attaching  creditor. 

Bankr.  Rep.  435.  In  re  Charles  Wfrth  &  Co.  (D.  C.)  266 

««  Thompson  v.  Fairbanks,  75  Vt.  361,  Fed.  141,  45  Am.  Bankr.  Rep.  145.     The 

56  AO.  11.  104  Am.  St.  Rep.  899.    And  trustee  In  bankruptcy,  whose  bankrupts 

see  Merchants'  Nat.  Bank  v.  Sexton,  228  bad  assigned  to  their  creditors  to  secure 

U.  S.  634,  33  Sup.  Ct.  725,  57  L.  Ed.  998,  loans  certain  notes  held  by  the  bankrupts 

30  Am.  Bankr.  Rep.  278;  In  re  Schwettz-  secured  by  stock  in  trade  and  accounts, 

er  (D.  C>  217  Fed.  495,  33  Am.  Bankr.  Is  entitled  to  participate  in  the  collater- 

Bep.  212.    Where,  shortly  before  tbe  ad-  ala  to  the  extent  that  tbe  funds  of  the 
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Indeed,  it  is  said  that  these  provisions  of  the  statute  were  only  designed 
to  preserve  some  interest  acquired  by  virtue  of  the  invalid  or  dissolva- 
ble lien  which  would  not  otherwise  pass  to  the  trustee  in  bankruptcy,*1* 
since,  to  construe  them  as  referring  only  to  liens  on  property  which, 
if  such  liens  were  annulled,  would  vest  in  the  trustee,  would  restrict 
their  application  to  a  contingency  already  provided  for  in  the  statute.8" 
To  illustrate,  a  Hen  acquired  by  an  attaching  creditor  on  real  property 
which,  but  for  such  attachment,  would  have  passed  to  a  subsequent 
purchaser  under  an  unrecorded  deed,  should  be  preserved  by  order  of 
the  court  of  bankruptcy  for  the  benefit  of  the  bankrupt's  estate,  although 
it  would  be  liable  to  dissolution  as  having  been  acquired  within  four 
months  before  the  bankruptcy.*"  So  where  the  debtor  has  sold  per- 
sonal property,  but  under  circumstances  such  as  to  make  the  sale  void 
as  against  attaching  creditors,  and  an  attachment  has  been  levied  within 
four  months  before  the  bankruptcy,  its  lien  will  not  be  dissolved,  but 
will  be  preserved  for  the  benefit  of  the  estate. S1S  Again,  where  a  chat- 
tel mortgage  given  by  the  insolvent  is  void  as  against  judgment  credi- 
tors because  not  filed  as  required  by  law,  but  would  be  valid  as  to  gen- 
eral creditors  and  would,  as  to  them,  entitle  the  mortgagee  to  the  pos- 
session of  the  property,  judgment  liens  which  have  attached  (though 
within  four  months  before  the  bankruptcy)  will  be  preserved  by  sub- 
rogating the  trustee  to  the  rights  of  the  judgment  creditors.***  And  so 
as  to  the  liens  of  execution  creditors  on  property  held  by  the  insolvent 
debtor  under  a  contract  of  conditional  sale.**1  And  on  the  same  princi- 
ple, any  advantage  which  a  creditor  may  have  gained  by  taking  the 
proper  steps  to  subject  to  his  claim  property  apparently  belonging 
to  the  bankrupt  or  standing  in  his  name,  but  claimed  by  a  third  party, 
should  be  preserved  and  transferred  to  the  trustee  in  bankruptcy.*** 
This  authority  and  discretion  on  the  part  of  the  court  of  bankruptcy 
with  reference  to  the  preservation  of  liens  otherwise  voidable,  when  an 
advantage  is  thereby  to  be  gained  for  the  benefit  of  the  general  estate, 

bankrupt  estate  have  been  used  to  dis-  A.  547,  13  Am.  Btinkr.  Rep.  281;    First 

charge  a  secured  debt  and  acquire  the  Nat.  Bank  v.  Staake,  202  V.  S.  141,  26 

collateral  notes,  including  a  deposit  to  Sup.  Ct.  580.  50  L.   Ed.  067,  10  Am. 

the  bankrupt's  credit  which  the  secured  Bankr.  Rep.  639 :   In  re  Baird,  126  Fed. 

creditor  set  off  against  the  debt.    Mer-  845, 11  Am.  Bnnkr.  Rep.  435. 

chants'  Nat.  Bank  v.  Sexton,  228  D.  S.  si"  Love  v.  Hill.  21  Okl.  347,  96  Pac. 

634,  33  Sup.  Ct.  725,  57  L.  Ed.  098,  30  Am.  623. 

Bankr.  Rep.  278.  aao  In  re  Beede,  138  Fed.  441.  14  Am. 

««  fioodnongli  Mercantile  &  Stock  Co.  Bankr.  Rep.  697:    Dunn  Salmon  Co.  v. 

v.  Galloway,  171  Fed.  940.  22  Am.  Bnnkr.  Fillmore.  55  Misc.  Rep.  546,  106  N.  T. 

Rep.  8at.  Supp.  88. 

*"  First  Nat.  Bank  v.  Staake,  202  TJ.  "»  Rock  Island  Ptow  Co.  v.  Reardon. 

S.  141,  2G  Sup.  Ct.  580,  50  L.  Ed.  967,  15  222  U.  S.  KM.  33  Sup.  Ct.  164,  56  I-.  Ed. 

Am.  Bankr.  Rep.  639.  231.  27  Am.  Bnnkr.  Rep.  492. 

"'"Receivers  of  Virginia  Iron,  Coal  &  «"  In  re  Hammond,  98  Fed.  845;  Pat- 
Coke  Co.  v.  Staake,  133  Fed.  717,  66  C.  C.  ten  v.  Francis  D.  Carter  &  Co.,  69  App. 
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is  not  confined  to  liens  which  would  be  void  as  creating  a  preference,*1* 
but  extends  to  all  classes  of  liens,  such  as  the  liens  of  judgments,*** 
or  executions.***  And  the  title  or  Hen  acquired  by  an  assignee  under 
a  general  assignment,  valid  according  to  the  law  of  the  state  where 
made,  if  it  would  be  to  the  advantage  of  the  estate  when  it  has  subse- 
quently passed  into  bankruptcy,  is  not  necessarily  destroyed  by  the 
supersession  of  the  assignment  proceeding,  but,  if  the  court  of  bank- 
ruptcy will  so  order,  may  be  retained  by  the  trustee  for  the  benefit  of  the 
creditors.***  So,  the  trustee  has  such  an  interest  in  mortgaged  land 
of  the  bankrupt  as  will  entitle  him  to  pay  the  mortgage  debt  and  have 
the  mortgage  assigned  to  himself,  although  it  is  not  in  process  of  fore- 
closure, where  such  a  course  will  benefit  the  estate  by  enabling  him  to 
sell  the  property  to  better  advantage.**1  But  it  is  said  that  the  statute 
does  not  transfer  to  the  trustee  the  right  of  a  judgment  creditor  to  en- 
force an  equitable  lien  acquired  by  the  filing  of  a  creditor's  bill  before 
bankruptcy  proceedings  were  begun.***  Nor  will  the  preservation  of 
the  lien  and  the  subrogation  of  the  trustee  be  ordered  merely  to  enable 
him  to  defeat  another  lien  on  the  same  property  which  is  valid  and 
which  possesses  at  least  equal  claims  to  the  consideration  of  a  court 
of  equity.***  And  in  any  event,  if  the  substitution  of  the  trustee  is' 
desired,  proper  steps  must  be  taken  to  that  end  before  the  lien  is  dis- 
charged.**0   And  where  a  sheriff  is  holding  property  of  the  bankrupt 

from  the  mortgage,  does  so  as  a  mere 
volunteer,  and  cannot  claim  any  right  of 
subrogation  to  the  lien  of  the  mortgage. 
Brown  v.  Crawford  (D.  C.)  252  Fed.  248. 
42  Am.  Bankr.  Rep.  263. 

sis  Taylor  v.  Taylor,  69  N.  J.  Eq.  86, 
46  Atl.  440. 


615. 

"•  In  re  Balrd,  126  Fed.  845,  11  Am. 
Bankr.  Rep.  435. 

■'»*  In  re  Beede,  138  Fed.  441,  14  Am. 
Bankr.  Rep.  697 :  Wills  v.  B.  K.  Wood 
Lumber  ft  Mill  Co.,  29  Cal.  App.  97,  164 
Pac.  613. 

»=3  Reardon  v.  Rock  Island  Plow  Co., 
1«8  Fed.  654,  94  C.  C.  A.  118,  22  Am. 
Bankr.  Rep.  26. 

"*  In  re  Fiah  Bros.  Wagon  Co.,  164 
Fed.  653,  21  Am.  Bankr.  Rep.  149. 

»"  In  re  Bacon,  132  Fed.  157,  12  Am. 
Bankr.  Rep.  730.  Where  the  legal  title 
and  the  mortgagee's  title  thus  vest  In 
the  trustee  in  bankruptcy  of  the  mort- 
gagor, there  will  be  no  merger  of  the 
mortgage  lien.  If  It  is  to  the  advantage 
of  the  estate  to  keep  the  lien  alive  to 
defeat  a  junior  mortgage.  Fidelity  & 
Deposit  Co.  v.  Albrecbt  (Tex.  Civ.  App.) 
171  S.  W.  819.  But  where  the  lien  or  a 
mcirtgni.'e  Is  not  dissolved  by  the  adjudi- 
cation In  bankruptcy,  because  given  more 
than  two  yearn  before,  the  trustee  In 
bankruptcy,  if  he  redeems  the  property 


"»In  re  Sentennc  &  Green  Co.,  120 
Fed.  436,  9  Am.  Bankr.  Rep.  648;  In  re 
Moore,  107  Fed.  234,  6  Am.  Bankr.  Rep. 
175;  Thompson  v.  Fairbanks.  196  U.  S. 
516,  25  Sup.  Ct.  306,  49  L.  Ed.  577, 13  Am. 
Bankr.  Rep.  437. 

*">  In  re  Walsh  Bros  (D.  C.)  195  Fed. 
570,  28  Am.  Bankr.  Rep.  243.  The  mere 
adjudication  In  bankruptcy  and  the  ap- 
pointment of  a  trustee  do  not  automatic- 
ally preserve  the  lien  of  an  attachment. 
but  there  must  be  affirmative  action  of 
the  court  to  that  effect.  In  re  Prentice 
(D.  O.)  267  Fed.  1019,  46  Am.  Bankr.  Rep. 
38.  A  referee  in  bankruptcy  has  power 
to  order  an  attachment  Hen  on  a  bank- 
rupt's homestead,  valid  under  the  state 
law,  preserved  for  the  benefit  of  the 
estate.  In  re  Malone's  Estate  (D.  C.) 
228  Fed.  566.  36  Am.  Bankr.  Rep.  364. 
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under  a  levy,  voidable  because  made  within  the  four  months,  and  the 
trustee  in  bankruptcy  takes  possession  of  the  property,  the  lien  of  the 
levy  is  wholly  discharged,  and  the  trustee  cannot  thereafter  assert  any 
rights  under  it  as  against  an  adverse  claimant.8*1 

§  385.  Rights  and  Remedies  of  Creditor  on  Dissolution  of  Lien. — 
If  a  lien  obtained  through  legal  proceedings  is  dissolved  by  the  adjudica- 
tion of  the  debtor  in  bankruptcy  within  four  months  thereafter,  it  is  ex- 
tinguished for  any  and  all  purposes,  and  cannot  afterwards  be  made  ef- 
fective, even  though  the  bankrupt  fails  to  obtain  his  discharge.**1  The 
only  remedy  of  the  creditor  in  such  a  case  is  to  prove  his  claim  as  a  gen- 
eral creditor,  and  as  such  to  share  in  the  distribution  of  the  estate,**1 
applying  to  the  court  of  bankruptcy  for  an  application  in  his  favor  of  the 
proceeds  of  the  sale  of  the  property  by  the  trustee  in  bankruptcy  if  he 
has  any  superior  claim  on  them."*  But  if  he  has  paid  off  other  liens  or 
charges  on  the  property  affected  by  his  lien,  in  order  to  preserve  it,  he 
is  entitled  to  be  repaid  the  amount  thereof  out  of  the  general  funds  of 
the  estate,  though  his  own  lien  is  dissolved  by  the  bankruptcy  proceed- 
ings, since  his  discharge  of  liens  which  otherwise  would  have  bound  the 
property  in  the  hands  of  the  trustee  has  pro  tanto  increased  the  assets  of 
the  estate. ***  A  creditor  in  this  situation  is  not  required  to  execute  an 
assignment  to  the  trustee  of  his  lien,  as  a  condition  precedent  to  his 
sharing  in  the  distribution  of  the  estate  {unless  its  preservation  for  the 
benefit  of  the  estate  is  ordered  by  the  court),  where  he  has  refrained 
from  enforcing  his  lien  in  obedience  to  an  injunction  from  the  bank- 
ruptcy court.***  The  dissolution  of  a  lien  on  particular  property,  as  hav- 
ing been  obtained  within  the  four-months  period,  does  not  enlarge  other 
liens  on  the  same  property  or  affect  their  rank  and  priority .ts't  Thus,  the 
dissolution  of  an  attachment  lien  by  proceedings  in  bankruptcy  does  not 
enlarge  the  security  of  a  junior  lien.  Where  an  attachment  upon  prop- 
erty of  the  bankrupt  for  its  full  value  is  dissolved  by  the  adjudication,  a 
judgment  creditor  who  has  made  a  levy  of  execution  subsequent  to  such 
attachment  is  not  entitled  to  priority  of  payment.  All  the  right  which 
the  judgment  creditor  acquired  was  by  a  levy  on  property  already  in- 
cumbered to  its  full  value,  and  such  a  levy  does  not  give  him  security.*38 

3*i  Davis  v.  Compton,  168  Fed.  735,  86  Zinc  &  Lead  Co.,  167  Mo.  App.  316,  138 

C.  C.  A.  633,  20  Am.  Bankr.  Rep.  63.    ADd  S.  W.  67. 

see  Green  v.  Hooper,  41  Nev.  12, 167  Pae.  "■  In  re  Baker,  1    Haak.  593,  Fed. 

23.  Cas.  No.  762. 

»«  St  Cyr  v.  Daignault,  103  Fed.  854,  ■»•  In  re  Carrier,  51  Fed.  900. 

4  Am.  Bankr.  Rep.  638.  **f  In  re  Nelson.  9  Ben.  238,  16  N.  B. 

to  in  re  Brand.  2  HnsbeB,  334,  3  N.  R.  312,  Fed.  Cas.  No.  10.100. 

B.  R.  324.  Fed.  Cas.  No.  1,809;    Cole  t.  "« In  re  Klancke,  4  Ben.  326,  4  N.  B. 

Duncan,  B8  111.  176.  R-  648,  Fed.  Cas.  No.  7,864 ;  In  re  Steele, 

"«  D.  a  Wise  Coal  Co.  v.  Columbia  7  Blss.  504,  16  N.  B.  R,  105,  Fed.  Can. 
No.  13,345. 
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§  386.  Costs  and  Fees  Incurred  Under  Dissolved  Lien. — Where  a 
lien  acquired  by  attachment,  execution,  or  other  process  is  dissolved  by 
an  adjudication  in  bankruptcy,  the  sheriff  or  other  officer  holding  the 
property  under  his  writ  is  entitled  to  his  fees  for  services  rendered  up 
to  the  filing  of  the  petition  in  bankruptcy,1*9  but  he  has  no  lien  on  the 
property  itself  for  such  fees  or  his  costs,  unless  such  a  lien  is  expressly 
given  by  the  state  statute.  If  it  is,  he  must  be  paid  his  fees  and  expens- 
es before  being  ordered  to  deliver  up  the  property  to  the  trustee  in  bank- 
ruptcy.*w  Otherwise  he  has  no  right  to  retain  possession  of  the  proper- 
ty as  against  the  trustee  until  payment.  His  fees  are  taxable  in  the  court 
from  which  the  writ  issued,  and  when  there  taxed  and  allowed,  may  be 
made  the  basis  of  a  claim  in  the  court  of  bankruptcy,  but  the  property 
must  be  surrendered  forthwith.8*1  On  the  other  hand,  if  he  applies  first 
to  the  court  of  bankruptcy  for  an  allowance  of  his  fees,  and  is  dissatis-, 
fied  with  its  decision,  his  only  remedy  is  by  appeal,  and  he  cannot  recur 
to  the  state  court.***  After  the  adjudication  in  bankruptcy  the  officer 
can  make  no  fees  or  charges,  except  it  may  be  for  the  preservation  of  the 
property  as  a  temporary  custodian.  At  that  time  he  becomes  a  simple 
bailee  of  the  property,  holding  the  same  for  the  use  of  the  trustee  to  be 
subsequently  appointed,  and  is  not  entitled  to  make  additional  costs  in 
his  official  character.*** 

As  for  the  creditor  whose  lien  is  dissolved  by  the  bankruptcy  pro- 
ceedings, his  claim  for  costs  and  disbursements  incurred  by  him  and 
for  attorneys'  fees  is  a  provable  debt  in  bankruptcy,  but  is  not  entitled 
to  priority  of  payment,  and  is  not  a  lien  on  the  property  affected  or  on 
the  proceeds  of  the  trustee's  sale  of  it,***  unless  where  such  a  lien  is  ex- 
pressly given  by  the  law  of  the  state.**8  But  a  more  liberal  rule  is  ap- 
plied in  cases  where  the  lien  is  ordered  to  be  preserved  for  the  benefit 
of  the  estate.  Here  the  court  may  direct  the  payment  out  of  the  general 
funds,  not  only  of  the  sheriff's  costs  and  the  disbursements  of  the  lien 

«m  Piatt  v.  Stewart,  11  N.  B.  H.  191.  Bankr.  Bep.  38;    In  re  Young,  06  Fed. 

Fed.  Cas.  No.  11,221;    In  re  Welch,  5  606,  2  Am.  Bankr.  Bep.  678:   Hanson  v. 

Ben.  278,  Fed.  Cas.  No.  17,867.  Stephens,  116  Ga.  722,  42  S.  E.  1028;  In 

***  Wilkinson    v.   Raymond,  80  App.  re  Davis,  1  Hask.  232,  Fed.  Cas.  No.  3.- 

rtlv.  378,  81  N.  T.  Snpp.  82:  In  re  Hons-  616;  In  re  Preston,  6  N.  B.  R,  MR,  Fed 

berger.  2  Ben.  604,  2  N.  B.  R.  92,  Fed.  Gas.  No.  11,394:  In  re  Ward,  9  N.  B.  B. 

Cas.  No.  6,734.  849,  Fed.  Cas.  No.  17,145.  But  if  a  lien 

>"  Tn    re    Francis- Valentine    Co.,   94  creditor     successfully     prosecutes     hid 

Fed.  793,  36  C.  C.  A.  499,  2  Am.  Bankr.  claim  to  priority  of  payment,  his  attor- 

Rep.  622:    In  re  Stevens,  2  Bias.  373,  6  ney  is  entitled  to  a  fee,  which  becomes 

N.  B.  R.  298,  Fed.  Cas.  No.  13,392.  a    lien  on  the  fund  so  secured  for  his 

**s  Johnson  v.  Woodend,  44  Misc.  Rep.  client,  and  may  be  fixed  and  enforced  by 

524,  90  N.  Y.  Supp.  43.  the  court  of  bankruptcy.  In  re  Rude,  101 

1,11  In  re  Preston,  6  N.  B.  R.  545,  Fed.  Fed.  805,  4  Am.  Bankr.  Rep.  319. 
Cas.  No.  11.394;    Barker  v.  McLeod,  14  *"  Gardner  v.  Cook,  7  N.  B.  R,  346. 

Nev.  148.  Fed.  Cas.  No.  5,22ft, 

"«  In  re  Allen,  96  Fed.    512,  3  Am. 
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creditor,  but  also  a  reasonable  compensation  to  attorneys  for  profession- 
al services  previously  rendered".***  A  somewhat  similar  case  arises 
where  a  third  person,  having  possession  of  goods  of  the  bankrupt,  refus- 
es to  surrender  them  to  the  trustee  on  the  latter's  demand,  on  the  mis- 
taken theory  that  he  has  a  lien  on  them  for  storage.  Though  this  claim 
is  rejected,  he  will  be  entitled  to  suitable  compensation  for  the  stor- 
age and  care  of  the  goods  from  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy  up  to  the  time  of  the  demand  and  refusal.141 

§  387.  Proceedings  to  Establish  or  Enforce  Liens. — An  adjudication 
of  bankruptcy  brings  the  bankrupt's  assets  into  the  custody  of  the  court 
of  bankruptcy  for  administration,  and  a  creditor  of  the  bankrupt,  having 
a  lien  on  such  property  at  that  time,  is  not  bound  to  follow  the  course 
of  procedure  prescribed  by  the  state  statute  under  which  the  lien  arises, 
requiring  certain  action  to  be  taken  within  a  limited  time  for  its  pres- 
ervation, but  only  to  prove  his  claim  in  the  character  of  a  secured  cred- 
itor as  the  bankruptcy  law  directs.84*  So,  where  the  rules  of  a  stock 
exchange  give  to  members  of  the  exchange  a  lien  for  debts  due  them 
from  a  defaulting  member  upon  the  proceeds  of  the  sale  of  his  seat,  by 
proving  their  claims  before  a  committee  while  the  fund  remains  in  their 
hands,  but  do  not  expressly  assume  to  make  this  remedy  exclusive,  a 
court  of  bankruptcy,  when  equity  requires  it,  may  properly  recognize 
and  enforce  such  lien  after  the  fund  has  come  under  its  control.*48  For 
the  purpose  of  asserting  his  lien,  a  secured  creditor  or  pledgee  of  proper- 
ty is  always  entitled  to  intervene  in  the  bankruptcy  proceedings  against 
his  debtor.*8*  And  even  where  one  has  waived  or  relinquished  his  lien, 
through  oversight  or  a  mistake  of  fact  not  operating  to  the  prejudice  of 
any  one  else,  he  may  come  into  the  court  of  bankruptcy  and  ask  to  be 
restored  to  his  lien,  which  relief  will  be  granted  if  he  shows  himself  en- 
titled to  it.8" 

The.  court  of  bankruptcy  has  jurisdiction  to  inquire  into  and  deter- 
mine the  validity,  extent,  and  priority  of  liens  asserted  upon  any  prop- 

»*«  Receivers  of  Virginia  Iron.  Coal  and  not  to  the  remedies  for  its  enforee- 

&  Coke  Co.   v.  Staake,  133  Fed.  717,  66  ment.   which   may   be   changed   without 

C.  C.  A.  547,  13  Am.  Bankr.  Rep.  281 :  Impairing  the  contract.     In    re  Haale, 

In  re  Jenks,  15  N.  B.  R.  301,  Fed.  Cas.  206  Fed.  789,  30  Am.  Bankr.  Rep.  83. 

No.  7.276;   In  re  Ward,  9  N.  B.  R.  349,  «» Hutchinson  v.  Otis,  115  Fed.  987, 

Fed.  Cas.  No.  17,145;    Ex  parte  Holmes,  53  C.  C.  A.  410,  8  Am.  Bankr.  Ken.  382, 

14  N.  B.  R.  493,  Fed.  Caa.  No.  6,631.  affirmed    Hutchinson   v.  Otis,  Wilcox  & 

«*»  In  re  Kelly,  18  Fed.  528.  Co.,  190  V.  S.  552,  23  Sup.  Ot  778,  47  L. 

««*  In  re  Falls  City  Shirt  Mfg.  Co.,  98  Ed.  1179,  10  Am.  Bankr.  Rep.  135. 

Fed.  592,  3  Am.  Bankr.  Rep.  437:  In  re  **•  Fisher  v.  Cushman,  103  Fed.  860, 

Rude,  2  Nat.  Bankr.  News,    498;    Me-  43  C.  C.  A.  881,  61  L.  R.  A.  292,  4  Am. 

Far-land   Carriage  Co.  v.    Solanes,    108  Bankr.  Rep.  646:    Ward  v.  First  Nat, 

Fed.  532.  6  Am.  Bankr.  Rep.  221.    The  Bank,  202  Fed.  609,  29  Am.  Bankr.  Rep. 

provision    of   the   bankruptcy    act,   that  312. 
valid  liens  shall  not  he  affected,  relates 
only  to  the  obligation  of  the  contract, 
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erty  of  the  bankrupt  which  has  come  into  its  actual  or  constructive  pos- 
session, in  a  summary  manner,  or  at  any  rate  without  the  formalities  at- 
tending a  plenary  suit,  on  the  petition  of  the  trustee  desiring;  to  contest 
the  alleged  lien  or  to  settle  any  question  in  regard  to  it,"8  or  on  the  pe- 
tition of  the  lien  claimant,  without  regard  to  the  possession  of  the  prop- 
erty, if  the  latter  voluntarily  comes  into  court  asserting  a  lien  on  the 
property  and  seeking  to  have  it  established,  protected,  or  enforced  as 
against  the  trustee.1"  But  if  the  property  is  in  the  possession  of  the 
claimant  (as,  for  instance,  a  chattel  mortgagee)  his  claims  upon  it  can- 
not be  determined  in  a  summary  proceeding  at  the  instance  of  the  trus- 
tee, unless  with  the  consent  of  the  lienor.***  And  where  the  question  to 
be  determined  is  a  matter  in  controversy  between  third  persons,  the  test 
of  jurisdictipn  to  hear  and  decide  it  is  the  necessity  of  so  doing  in  order 


affirmed  Hutchinson  r.  Otis,  Wilcox  & 
Co.,  190  U.  8.  552,  23  Sup.  Ct.  778,  47  L. 
Ed.  1179,  10  Am.  Bankr.  Rep.  136.  And 
see  In  re  Jamison  Bros.  ft  Co.,  227  Fed. 
80,  142  G.  G.  A.  3,  35  Am.  Bankr.  Bep. 
725. 

<>»Ei  parte  Christy,  3  How.  292,  11 
L.  Ed.  603;  In  re  Eppsteln,  156  Fed.  42, 
84  C.  C.  A.  208,  19  Am.  Bankr.  Bep.  88; 
In  re  Hobbs  &  Co.,  145  Fed.  211,  16  Am. 
Bankr.  Rep.  544;  In  re  Lemraon  ft  Gale 
Co.,  112  Fed.  296,  60  C.  C.  A.  247,  7  Am. 
Bankr.  Rep.  291;  In  re  Kellogg.  113 
Fed.  120,  7  Am.  Bankr.  Bep.  623;  In  re 
Ellis  Bros.  Printing  Co.,  156  Fed.  430, 
19  Am.  Bankr.  Rep.  472;  Wakeman  V. 
Throckmorton,  74  Conn.  616,  51  Atl.  554 ; 
Jungbecker  v.  Huber,  101  Tex.  148,  105 
S.  W.  487;  In  re  Logan,  196  Fed.  678, 
28  Am.  Bankr.  Rep.  543;  Bear  Gulch 
Placer  Mining  Co.  v.  Walsh,  198  Fed. 
.151,  28  Am.  Banbr.  Rep.  724;  In  re 
Hooven-Owens-Ren techier  Co.,  195  Fed. 
424,  28  Am.  Bankr.  Rep.  135;  Orinoco 
Iron  Co.  v.  Metxel,  230  Fed.  40,  144  C. 
C.  A.  338,  36  Am.  Bankr.  Rep.  247;  T. 
E.  Wells  &  Co.  v.  Sharp,  208  Fed.  393. 
125  C.  C.  A.  609,  31  Am.  Bankr.  Rep. 
344;  Courtney  v.  Fidelity  Trust  Co.,  ,21i) 
Fed.  57,  134  C.  C.  A.  595,  33  Am.  Bankr. 
Rep.  400;  Story  &  Clark  Piano  Co.  v. 
Holmes,  251  Fed.  565,  163  C.  0.  A.  559, 
41  Am.  Bankr.  Bep.  666;  In  re  Dia- 
mond's Estate,  259  Fed.  70, 170  C.  C.  A. 
138,  44  Am.  Bankr.  Rep.  268;  In  re  Weg- 
man  Piano  Co.  (D.  C.)  228  Fed.  60,  36 
Am.  Bankr.  Rep.  210;  Karasib  v.  Peo- 
ple's Trust  Co.  (D.  C.)  241  Fed.  939,  .89 
Am.  Bankr.  Rep.  830;  In  re  Einstein 
(D.  C.)  246  Fed.  189,  40  Am.  Bankr.  Rep. 
607;  In  re  Ellgerman  (D.  C.)  219  Fed. 
Blx.Bkb.(3d  Ed.)— 54 


758,  33  Am.  Bankr.  Rep.  608;  In  re 
Whiteside  (D.  C.)  230  Fed.  937,  36  Am. 
Bankr.  Rep.  870;  Brown  Bros.  Co.  v. 
Smith  Bros.  Co.  (D.  C.)  231  Fed.  475,  37 
Am.  Bankr.  Rep.  30;  Spencer  Commer- 
cial Club  v.  Bartmeas  (Ind.  App.)  12-*! 
N.  E.  435.  The  question  whether  or  no: 
a  mortgage  was  a  valid  claim  agalns* 
the  bankrupt  estate  cannot  be  decided 
In  a  suit  by  the  trustee  against  others 
to  set  aside  conveyances  as  preferential 
and  as  In  fraud  of  creditors,  those  In- 
terested in  the  mortgage  not  being  be- 
fore the  court.  Smith  v.  Coury  (D.  C.) 
247  Fed.  168,  41  Am.  Bankr.  Rep.  219. 

"»  In  re  MacDougall,  175  Fed.  400,  2:'. 
Am.  Bankr.  Rep.  762;  In  re  Plattevillc 
Foundry  ft  Machine  Co_147  Fed.  828,  17 
Am.  Banbr.  Rep.  291 ;  TJoodnougb  Mer- 
cantile ft  Stock  Co.  v.  Galloway,  156 
Fed.  504,  19  Am.  Bankr.  Rep.  244;  In 
re  Wegman  Piano  Co.  (D.  C.)  221  Fed. 
128,  34  Am.  Bankr.  Rep.  490;  Rhine- 
lander  v.  Richards,  184  App.  Div,  67, 171 
N.  T.  Supp.  436. 

"*In  re  Buntrocb  Clothing  Co.,  92 
Fed.  886,  1  Am.  Bankr.  Rep.  454;  Good- 
nough  Mercantile  &  Stock  Co.  v.  Gallo 
way,  156  Fed.  604,  19  Am.  Banbr.  Rep. 
244;  In  re  L.  B.  Pickens  &  Bro,,  184 
Fed.  954,  26  Am.  Bankr.  Rep.  6;  In  re 
Monro,  195  Fed.  817,  28  Am.  Bankr.  Rep. 
569;  Spears  v.  French  ton  &  B.  R.  Co., 
213  Fed.  784,  130  C.  C.  A.  442,  31  Am. 
Bankr.  Rep.  679 ;  Commercial  Security 
Co.  v.  Holcombe  (C.  C.  A.)  262  Fed.  657. 
44  Am.  Bankr.  Rep.  481;  In  re  Valecia 
Condensed  Milk  Co.  (D.  C.)  233  Fed. 
173,  37  Am.  Banbr.  Rep.  504;  In  re  Pc- 
tronio,  220  Fed.  269,  136  C.  C.  A.  285,  34 
Am.  Bankr.  Rep.  470;    In  re  Goldstein, 
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to  administer  the  estate  of  the  bankrupt."8  Further,  the  court  of  bank- 
ruptcy will  not  undertake  to  determine  or  adjust  liens  upon  property  of 
the  bankrupt,  unless  it  appears  that  the  trustee  has  at  least  a  probable 
interest  in  it  for  the  general  creditors."8 

In  any  petition  for  the  recognition  and  enforcement  of  a  lien  the  facts 
should  be  clearly  and  fully  set  forth,  and  the  appropriate  measure  of 
relief  asked  for."'  Such  petition  may  be  opposed  by  the  trustee  in  bank- 
ruptcy without  formal  pleadings."*  Where  the  facts  rest  in  parol,  they 
may  be  established  by  the  evidence  of  the  parties  to  the  transaction,  if 
credible  and  uncontradicted,  without  further  testimony ."•  If  the  valid- 
ity of  the  lien  is  contested  on  the  ground  that  the  debtor  was  insolvent  at 
the  time  it  was  created  the  burden  of  proving  such  insolvency  is  on  the 
party  asserting  it."*  It  is  also  within  the  jurisdiction  of  the  court,  ad- 
mitting the  validity  of  a  lien  claimed  on  property  of  the  bankrupt,  to 
order  the  sale  of  the  property  and  the  payment  of  the  lien  creditor  out 
of  the  proceeds,  preserving  the  remainder  for  the  general  creditors.881 

§  388.  Same;  Proceedings  in  State  Courts. — The  jurisdiction  of  a 
state  court  over  a  proceeding  to  establish  and  enforce  a  valid  Hen  on 
property  is  not  taken  away  by  the  mere  fact  of  the  intervening  bankrupt- 
cy of  the  debtor;  but  unless  its  hand  is  stayed  by  the  order  of  the  court 
of  bankruptcy,  or  the  parties  have  placed  themselves  in  a  position  where 
they  can  no  longer  invoke  its  jurisdiction,  it  may  proceed,  without  regard 
to  the  bankruptcy  proceedings,  to  render  such  judgment  as  may  be  ap- 
propriate in  the  case,*8*  and  having  given  such  judgment  or  decree,  it 
may  thereafter  grant  the  necessary  process  (or  sanction  the  use  of  its 

216  Fed.  887,  133  C.  C.  A.  91 ;    In  re  Fed.  510,  80  C.  C.  A,  328.  18  Am.  Bankr 

Gottlieb  ft  Co.  (D.  C.)  245  Fed.  139,  40  Rep.  35. 

Am.  Bankr.  Rep.  247.  *••  Jackson  v.  Valley  Tie  ft  Lumber 

*«  in  re  Hobbs  ft  Co.  (D.  O.)  145  Fed.  Co.,  108  Va.  714,  62  S.  E.  964. 
211,  16  Am.   Bankr.  Rep.  644;    In  re  ">  In  re  Arden,  188  Fed.  475,  26  Am. 

Graves  (D.  C.)  163    Fed.  358,  20  Am.  Bankr.  Rep.  684;    In  re  Vastblade,  132 

Kankr.  Rep.  SIS.    See  In  re  Traunstein  Fed.  718,  13  Am.  Bankr.  Rep.  148. 
(D.  O.)  225  Fed.  317,  34  Am.  Bankr.  Rep.  »«"  In  re  Brlnn  (D.  C.)  262  Fed.  527. 

482.  45  Am.  Bankr.  Rep.  74;    In  re  Stringer 

«»  In  re  Gibbs  (D.  C.)  109  Fed.  627,  6  (D.  C.)  230  Fed.  177,  37  Am.  Bankr.  Rep. 

Am.  Bankr.  Rep.  485;  In  re  North  Star  44;  In  re  Pllcher  4  Son  (D.  C.)  228  Fed. 

lee  &  Coal  Co.  (D.  C.)  252  Fed.  301,  42  139,  36  Am.  Bankr.  Rep.  273;   Hobbs  ». 

Am.    Bankr.    Rep.    76.      But    compare  Mead  ft   Dowst   Co.,  184   Fed.  409,   100 

Chauneey  v.  Dyke  Bros.,  119  Fed.  1,  55  O.  C.  A.  519,  26  Am.  Bankr.  Rep.  63: 

C.  C.  A.  579,  9  Am.  Bankr.  Rep.  444.  Frazler  r.   Southern  Loan  ft  Trust  Co., 

»"  Teter  v.  Vlquesney,  170  Fed.  655,  99  Fed.  707,  40  C.  O.  A.  76,  3  Am.  Bankr. 

103  0.  C.    A.  213,  24  Am.   Bankr.  Rep.  Rep.  588;   In  re  Maaget,  173  Fed.  232,  23 

242:    In  re  Goscb,  121  Fed.  604,  9  Am.  Am.  Bankr.  Rep.  14;    In  re  Platterllle 

Bankr.  Rep.  613;  In  re  George  W.  Shieb-  Foundry  ft  Machine  Co.,  147  Fed.  828. 

ler  ft  Co.,  163  Fed.  540.  20  Am.  Bankr.  17  Am.  Bankr.  Rep.  2»1 ;    In  re  Major. 

Rep.  777.  2   Hughes,    215,    Fed.    Cas,   No,   8,981: 

3»a  In  re  Mulligan,  116  Fed.   715,  9  Kimherlin  v.  Hartly,  1  McCrsry,  136,  1 

Am.  Bankr.  Ret).  8.  Fed.  571;    Thames  v.  Miller,  2  Woods, 

•  «  Union   Trust  Co.  v.  Bulkeley,  150  064,  Fed.  Cas.  No.  13,860;   Mattocks   v. 
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necessary  and  appropriate  process)  for  carrying  the  judgment  or  decree 
into  operation,  as,  for  instance,  by  levy  on  and  sale  of  the  bankrupt's 
property  under  execution,  the  same  being  subject  to  the  lien,  provided,  of 
course,  that  such  property  is  not  already  in  the  custody  of  the  court  of 
bankruptcy,  and  provided  that  such  process  is  not  enjoined  or  stayed  by 
order  of  the  latter  court."*  It  is,  in  fact,  a  general  rule  that  where  the 
rights  of  the  parties,  urging  claims  that  conflict  with  one  another  on  the 
same  property  or  fund,  would  be  the  same  whether  presented  in  the  state 
court  or  in  the  court  of  bankruptcy,  the  court  which  first  acquires  ju- 
risdiction of  the  property  or  fund  may  retain  it  for  the  purpose  of  a  deci- 
sion.*** And  when  the  state  court  has  thus  rendered  a  judgment  or  de- 
cree in  a  proceeding  to  establish  and  enforce  a  valid  lien,  not  dissolved  by 
the  bankruptcy,  its  decision  will  be  conclusive  and  binding  on  the  trus- 
tee in  bankruptcy,  if  he  was  heard  in  the  case  or  had  an  opportunity  to 
intervene,***  and  it  cannot  be  reviewed,  reversed,  or  modified  by  the 
court  of  bankruptcy.***    And  this  rule  holds  good  even  though  the  lien 


Farrfngton,  2  Hask.  331,  Fed.  Cos.  No. 
9,293;  Krltzer  v.  Tracy  Engineering  Co., 
16  Cal.  App.  287,  116  Pac.  700;  Mass  v. 
Kuhn,  130  App.  Div.  68,  114  N.  X.  Supp. 
444;  Hurphey  v.  Brown,  12  Ariz.  268, 
100  Pac.  801;  Llnthlcum  v.  Fenley,  11 
Bush  (Ky.)  131 ;  Vance  v.  Lane's  Trus- 
tee, 82  S.  W.  207,  26  Ky.  Law  Rep.  619; 
Reed  v.  Equitable  Trust  Co.,  115  Ga.  780, 
42  S.  E.  102;  Dyson  v.  Harper,  M  Ga. 
282;  Soutb  End  Imn.  Co.  v.  Harden 
(N.  J.  Eq.)  62  Atl.  1127 ;  Douglas  v.  St. 
Louis  Zinc  Co.,  56  Mo.  888;  Davis  v. 
Lumpkin,  57  Miss.  506;  Bradley  v.  Unit- 
ed Wireless  Telegraph  Co.,  70  N.  J.  Eq. 
458,  81  Atl.  1107;  Chickasaw  Hotel  Co. 
v.  O.  B.  Barker  Const.  Co.,  135  Tenn. 
305,  186  8.  W.  115,  L.  R.  A.  1916F,  106 ; 
Robinson  v.  TlBchler,  69  Fla.  77,  67 
South.  565;  Joseph  Nelson  Supply  Co. 
v.  Leary,  49  Utah,  493,  164  Pac  1047; 
Strong  t.  Butte  Central  A  Boston  Cop- 
ier Corp.,  54  Mont.  584,  172  Pac.  1033; 
Bradley  v.  United  Wireless  Telegraph 
Co.,  S3  N.  J.  Eq.  688,  93  Atl.  1984; 
Sehoenherr  v.  Van  Meter,  215  N.  T.  548, 
109  N.  E.  625;  Bank  of  Mendon  v.  Mell, 
185  Mo.  App.  510,  172  S.  W.  484;  Cook 
v.  Wheeler  (Mo.  App.)  218  S.  W.  929. 

»«"  In  re  Fraser  (D.  C.)  261  Fed.  558, 
44  Am.  Bankr.  Hep.  572;  In  re  Beck 
(D.  C.)  238  Fed.  603;  Houston  v.  Shear 
(Tex.  Civ.  App.)  210  S.  W,  976.  Contra, 
see  George  B.  Matthews  ft  Sous  v.  Jo- 
seph Webre  Co.  (D.  C.)  213  Fed.  396,  32 
Am.  Bankr.  Rep.  180;  Tormey  v.  Miller, 
31  Cal.  App.  469,  160  Pac.  858.  The 
bankruptcy  of  a  contractor  does  not  de- 


prive the  state  court  of  jurisdiction  to 
distribute  funds  In  the  owner's  hands 
among  mechanics'  lien  claimants  and 
subcontractors.  Gordon- Jones  Const. 
Co.  v.  Welder,  (Tex.  Civ.  App.)  201  8.  W. 
081.  The  possibility  Of  selling  land  to 
better  advantage  through  a  receiver  in 
bankruptcy  does  not  require  the  Jud£- 
ment  creditor  to  surrender  the  property 
to  the  receiver,  thus  depriving  him  of 
hlB  right  to  collect  his  debt  through  the 
sheriff.  Harvard  v.  Davis,  145  Ga.  580, 
89  8.  B.  740.  And  notwithstanding  the 
bankruptcy  of  a  mortgagor,  the  mort- 
gagee is  not  deprived  of  his  action 
against  the  sheriff  for  failing  to  make 
the  money  on  execution.  Lackenbach  v. 
Finn,  26  Cal.  App.  482,  147  Pac.  471. 
But  in  all  such  cases  and  proceedings. 
the  state  court  will  take  care  to  extend 
proper  protection  to  the  estate  of  the 
bankrupt  for  the  benefit  of  the  gener.il 
creditors.  Lyttle  v.  National  Surety  Co., 
43  App.  D.  C.  136. 

™*  Pletrl  v.  Wells,  137  La.  1087,  69 
South.  847. 

••»  In  re  Van  Alstyne,  100  Fed.  929,  4 
Am.  Bankr.  Rep.  42 ;  Frazler  v.  South- 
ern Loan  &  Trust  Co.,  99  Fed.  707,  40  C. 
C.  A.  76,  3  Am.  Bankr.  Rep.  710;  Jack- 
eon  v.  Valley  Tie  &  Lumber  Co.,  108  Va. 
714,  62  S.  E.  964 ;  Chickasaw  Hotel  Co. 
y.  C.  B.  Barker  Const.  Co.,  135  Tenn. 
305,  186  S.  W.  115,  L.  R.  A.  1916F,  106; 
Eberle  v.  Drennan,  40  Okl.  59,  136  Pac. 
162,  51  L.  R.  A.  (N.  S.)  68. 

*««  In  re  Eash  (D.  C.)  157  Fed.  996,  19 
Am.  Bankr.  Hep.  738;    Farrell  v.  Wy- 
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in  question  is  one  which  would  be  voidable  under  the  bankruptcy  act  at 
the  instance  of  the  trustee  in  bankruptcy,  if  he  does  not  seek  to  annul  it 
or  assert  any  right  to  the  property  in  controversy.**1.  But  the  jurisdic- 
tion of  the  state  court  in  such  cases  is  precarious,  in  the  sense  that  it  may 
be  exercised  only  in  the  absence  of  some  order  or  effective  objection  re- 
straining the  parties  from  proceeding.  In  the  first  place  (as  will  be 
shown  in  the  next  section)  the  court  of  bankruptcy  may  enjoin  the  lien 
creditor  from  proceeding  with  his  action  in  the  state  court.  Or  it  may 
order  a  stay  of  a  pending  action  in  the  state  court  until  the  question  of 
the  bankrupt's  discharge  has  been  determined,8*8  though  this  will  not 
ordinarily  be  done  where  it  would  result  in  injury  to  other  lien  claim- 
ants.3*" The  absence  of  any  such  stay  or  injunction  would  seem  to  be 
sufficient  authorization  to  the  plaintiff  to  bring  or  proceed  with  his  ac- 
tion. But  courts  of  bankruptcy  have  sometimes  taken  the  course  of 
granting  express  permission  to  a  lien  claimant  to  sue  in  a  state  court  for 
the  enforcement  of  his  lien,  framing  the  order  in  such  a  manner  as  to 
preserve  and  insure  an  equitable  distribution  of  the  assets  of  the  bank- 
rupt.87*  Further,  the  creditor  may  be  prevented  from  proceeding  by  an 
injunction  procured  by  another  creditor.  But  a  state  court  will  not  grant 
an  injunction,  at  the  instance  of  a  general  creditor  of  an  insolvent  debtor, 
to  tie  up  the  assets  of  the  debtor,  which  have  come  into  the  hands  of  an- 
other creditor  by  execution  on  the  latter's  judgment,  until  the  former 
creditor  can  institute  bankruptcy  proceedings  against  the  debtor."1 
Again,  if  the  court  of  bankruptcy  has  assumed  jurisdiction  of  a  contro- 
versy respecting  an  alleged  lien,  the  state  court  will  naturally  not  at- 
tempt to  interfere  with  the  full  exercise  of  that  jurisdiction,3'*  and  if  the 
property  in  question  is  in  the  custody  of  the  court  of  bankruptcy,  no  one 
can  proceed  in  a  state  court  for  the  purpose  of  enforcing  a  lien  on  it, 
unless  with  the  permission  of  the  bankruptcy  court."78  And  again,  if 
the  lien  creditor  has  made  himself  a  party  to  the  proceedings  in  bank- 
song,  246  Fed.  281,  159  O.  C.  A.  11,  40  take  such  action.  Lamorelle  v.  Nass,  30 
Am.  Bankr.  Rep.  740.  But  see  D.  C.  Pa.  Super.  Gt.  190.  But  see  Armour 
Wise  Coal  Co.  v.  Columbia  Lead  &  Zinc  Packing  Co.  v.  Wynn,  119  Ga.  683,  46  S. 
Co.,  123  Mo.  App.  249,  100  S.  W.  080,  aa  B.  865. 
to  a  judgment  enforcing  a  lien  dissolved  "B  See  supra,  55  185-198. 

by  the  adjudication  In  bankruptcy.  »«•  In  re  Griasier,  136  Fed.  754,  69  C. 

*«' Rochester   Lumber   Co.    v.   Locke,      C.  A.  406,  13  Am.  Bankr.  Rep.  508. 
72  N.  H.  22,  54  Atl.  705.    And  see  Davis  "°  Virginia  Iron,  Coal  &  Coke  Co.  T. 

v.  Planters'  Trust  Co.,  196  Fed.  970,  28      Olcott,  197  Fed.  730,  117  C.  0.  A.  124, 
Am.     Bankr.     Rep.    495.      A    garnishee      28  Am.  Bankr.  Rep.  321. 
against  whom  Judgment  has  been  enter-  ST<  Vletor  v.  Lewis,  24  Misc.  Rep.  515, 

ed  has  no  standing,  after  both  the  plain-      53  N.  Y.  Supp.  944. 
tiff  and  the  defendant  In  the  suit  have  »"  Beall  v.  Walker,  26  W.  Va.  741. 

been  adjudicated  bankrupts,  to  move  the  *T'  Owen  v.  Potter,  115  Mich.  556,  73 

court  to  dissolve  the  garnishment  aud  N.  W.  977;  Cohen  v.  Nixon  &  Wright  (D. 
strike  off  ihe  Judgment,  as  only  the  trus-  C.)  236  Fed.  407,  37  Am.  Bankr.  Rep. 
tee  in  bankruptcy  of  the  defendant  can      646;    Reeve  r.  Kernan,  85  N.  J.  Law, 
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ruptcy,  he  is  subject  to  the  jurisdiction  of  the  court  of  bankruptcy  and 
must  work  out  his  rights  in  that  forum  alone.*'4 

§  389.  Same ;  Restraining  Proceedings  in  State  Courts. — An  adju- 
dication of  bankruptcy  draws  the  property  and  assets  of  the  bankrupt 
within  the  exclusive  jurisdiction  of  the  court  of  bankruptcy  for  the  pur- 
poses of  administration  and  distribution,  and  it  may  defend  that  jurisdic- 
tion by  all  appropriate  means.8"  Thereafter,  if  any  creditor  brings  an 
action  in  a  state  court  to  establish  or  enforce  a  Hen  on  any  property  of 
the  bankrupt,  at  least  without  the  permission  of  the  bankruptcy  court 
first  obtained,  it  is  an  unwarrantable  interference  with  its  jurisdiction  and 
control  over  the  property,  and  the  creditor  will  be  enjoined  from  the  fur- 
ther prosecution  of  his  action.8™  And  even  though  the  action  in  the  state 
court  may  have  been  pending  at  the  time  of  the  adjudication  in  bank- 
ruptcy, yet  its  further  prosecution  may  be  stayed  or  enjoined  when  it 
affects  property  which  is  in  the  actual  custody  or  possession  of  the  bank- 
ruptcy court  through  its  trustee,  receiver,  or  other  officer,*"  or  where 
the  lien,  if  enforced,  would  constitute  a  preference  voidable  under  the 
bankruptcy  law,878  or  where  it  is  of  such  a  character  as  to  be  dissolved 
by  the  adjudication  in  bankruptcy,  as  having  been  acquired  within  four 
months  prior  thereto,8**  or  even  where  the  continuance  of  the  action  in 
the  state  court  would  embarrass  the  administration  of  the  estate  in  bank- 
ruptcy.880 And  the  jurisdiction  of  the  federal  court. in  these  cases  is  not 
affected  by  the  fact  that  the  creditor's  cause  of  action  is  such  as  would 


641,  90  Atl.  285;  Tube  City  Min.  &  Mill 
Co.  v.  Ottawa,  16  Arts.  306,  146  Pac. 
203,  L.  R.  A.  1B16E,  303. 

*t«  Francisco  v.  Shelton,  85  Va.  779, 
8  S.  E.  780;  Reed  v.  Bullington,  49  Miss. 
223. 

"« In  re  Lines,  133  Fed.  S03,  13  Am. 
Bankr.  Rep.  318;  In  re  Vastblndev,  132 
Fed.  718,  13  Am.  Bankr.  Rep.  148. 

"sin  re  Emslie,  102  Fed.  291,  42  C. 
C.  A.  350,  4  Am.  Bankr.  Rep.  126;  Beall 
v.  Walker,  28  W.  Va.  741;  In  re  Tune, 
115  Fed.  906,  8  Am.  Bankr.  Hep.  28B;  In 
re  Roger  Brown  &  Co.,  196  Fed.  758,  28 
Am.  Bankr,  [top.  3.10;  In  re  Tomlin*i>!i. 
193  Fed.  101,  27  Am.  Bankr.  Rep.  780; 
In  re  Trayna  &  Conn  (C.  C.  A.)  195  Fed. 
486,  27  Am.  Bankr.  Rep.  594;  In  re 
Grafton  Gas  &  Electric  Light  Co.  (D. 
C.}  253  Fed.  068,  42  Am.  Bankr.  Rep. 
567;  In  re  Fraser,  261  Fed.  558.  44  Am, 
Bankr.  Rep.  572.  A  federal  district  court 
has  ancillary  Jurisdiction  of  a  petition 
by  a  bankrupt's  trustee,  appointed  in  an- 
other district,  to  restrain  the  prosecution 
of  distress  proceedings  hy  a  landlord 
against  property  of  the  bankrupt  within 


the  district.  In  re  Printograph  Sales  Co. 
(D.  C.)  210  Fed.  567,  31  Am.  Bankr.  Rep. 
539. 

mi  In  re  Dana,  167  Fed.  529,  21  Am. 
Bankr.  Rep.  683;  In  re  Whltener,  105 
Fed.  180,  44  C.  C.  A.  434,  5  Am.  Bnnkr. 
Rep.  198;  In  re  Neely,  108  Fed.  31;  In 
re  Morse  (D.  C.)  210  Fed.  900,  32  Am. 
Bankr.  Rep.  267. 

*t*  Bear  t.  Chase,  99  Fed.  920,  40  C. 
C.  A.  182,  3  Am.  Bankr.  Rep.  746;  In  re 
Kimball,  97  Fed.  29,  3  Am.  Bankr.  Rep. 
161;  In  re  MeAuslanc!  (D.  C.)  235  Fed. 
17"  37  Am.  Bnnkr.  Rep,  r>l!1.  Compare 
Heath  v.  Shaffer.  93  Fed.  fi47,  2  Am. 
Bankr.  Rep.  98. 

"•In  re  Lesser,  100  Fed.  433,  3  Am. 
Bnnkr.  Rep.  815:  In  re  Proschen,  1  Nat. 
Bankr.  News,  526;  In  re  Rnnsford,  194 
Fed.  038,  28  Am.  Bankr.  Rep.  78. 

s">In  re  Gutman,  114  Fed.  1009,  8 
Am.  Bnnkr.  Rep.  252:  In  re  Monro,  105 
Fed.  817,  28  Am.  Bankr,  Rep.  369;  In 
re  Roger  Brown  &  Co.,  lfW  Fed.  758,  lin 
C.  C.  A.  3Nii,  2S  Am.  Bnnkr.  Rep.  338; 
Virginia  In.n.  Coal  A  Coke  Co.  v,  Olcott. 
107  Fed.  730,  117  C.  C.  A.  124,  28  Am. 
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not  be  affected  by  the  discharge  of  the  debtor  in  bankruptcy,1*1  or  the 
fact  that  the  bankrupt  may  already  have  received  his  discharge,1**  or 
the  fact  that  the  claim  of  the  particular  creditor  is  not  mentioned  in  the 
bankrupt's  schedules,  at  least  where  he  has  knowledge  of  the  bankruptcy 
proceedings.*88  But  the  injunctive  process' of  the  court  of  bankruptcy 
should  be  confined  to  the  parties  litigating  against  the  bankrupt  in  the 
state  court.  Even  if  the  federal  court  has  power  to  direct  its  injunction 
to  the  state  court  itself  or  the  judge  of  that  court,  which  is  extremely 
doubtful,  it  should  not  be  done,  nor  should  the  writ  be  so  framed  as  to 
take  the  place  of  a  writ  of  prohibition,  unless  in  cases  of  imperative  ne- 
cessity.*** Yet  the  state  court  should  respect  the  purpose  of  the  injunc- 
tion, and  refuse  to  sanction  any  further  proceedings  in  the  case  bv  any 
of  the  parties.8*6 

But  on  the  other  hand,  it  is  a  thoroughly  well-established  rule  as  be- 
tween the  federal  and  state  courts,  that  the  court  which  first  acquires 
complete  jurisdiction  of  a  controversy  shall  be  allowed  to  continue  in 
the  exercise  of  that  jurisdiction  to  final  judgment  without  interference 
by  the  other  court.  And  on  this  principle,  if  a  state  court  of  competent 
jurisdiction  has  taken  cognizance  of  an  action  to  establish  or  enforce  a  lien 
on  property  of  a  debtor,  and  the  action  is  pending  at  the  time  of  his  ad- 
judication in  bankruptcy,  but  the  lien  is  not  dissolved  thereby,  because  it 
attached  more  than  four  months  previously,  the  jurisdiction  of  the  state 
court  is  not  divested  by  the  bankruptcy  proceedings,  and  the  federal 
court  has  no  rightful  authority  to  enjoin  the  creditor  from  the  further 
prosecution  of  his  action.888  This  rule  applies  with  special  force  where 
the  property  to  be  affected  is  in  the  actual  custody  and.possession  of  the 

Bankr.  Rep.  321;    McLoughlln  v.  Knop  Bros.,  174  Fed.  S3,  23  Am.  Bankr.  Rep. 

(D.  C.)  214  Fed.  260,  32  Am.  Bankr.  Rep.  204. 

582.  «« In  re  Dana,  167  Fed.  529,  93  C.  C. 

"i  Bear  v.  Chase,  99  Fed.  920,  40  C.  A.  23§,  21  Am.  Bankr.  Hep.  683. 
C.  A.  1S2,  3  Am.  Bankr.  Rep.  746.  See  »<><•  Levi  v.  Goldberg,  76  App.  Dlv.  210, 
In  re  Van  Buren,  164  Fed.  883,  20  Am.  78  N.  Y.  Supp.  367. 
Bankr.  Rep.  896.  And  for  even  stronger  asa  Hobbs'  v.  Head  &  Dowst  Co.,  231 
reasons,  the  bankruptcy  court  will  stay  U.  S.  692,  34  Sup.  Ct.  253,  58  L.  Ed. 
further  proceedings  in  a  state  court  on  a  440,  31  Am.  Bankr.  Rep.  656;  Metcalf  v. 
Judgment  which  Is  provable  In  the  bank-  Barker,  187  U.  S.  165,  23  Sup.  Ct  67,  47 
ruptey  proceedings  and  where  the  debt  L.  Ed.  122,  9  Am.  Bankr.  Rep.  36;  Pick- 
evidenced  by  It  would  be  barred  by  the  ens  v.  Roy,  187  U.  S.  177.  23  Sup.  Ct.  78. 
bankrupt's  discharge.  In  re  Cunning-  41  L.  Ed.  128,  8  Am.  Bankr.  Rep.  47; 
ham  (D.  C.)  253  Fed.  663,  42  Am.  Bankr.  Griffin  v.  Lenhart  (0.  C.  A.)  266  Fed.  671, 
Rep.  560;  In  re  Lusch  (D.  C.)  251  Fed.  45  Am.  Bankr.  Rep.  221 ;  Broach  v.  Mul- 
316,  42  Am.  Bankr.  Rep.  246.  lis  (D.  C>  22S  Fed.  551,  35  Am.  Bankr. 

as*  Southern  Loan  &  Trust  Co.  v.  Ben-  Rep.  841;    In  re  Bach  (D.  C.)  212  Fed. 

bow,  96  Fed.  514,  3  Am.  Bankr.  Rep.  9;  575;    In  re  Wagner's  Estate  (D.  C.)  206 

In  re  Driggs,  171  Fed.  897,  22  Am.  Bankr.  Fed.  364,  30  Am.  Bankr.  Rep.  396 :  Grif- 

Rep.  621;    In  re  Obergfall,  239  Fed.  850,  fln  v.  Smith,  177  Cal.  481,  171  Pac.  82; 

152  C.  C.  A.  636,  38  Am.  Bankr.  Rep.  645.  Pickens  v.  Dent,  106  Fed.  653,  45  CC.  A. 

ass  in  re  Beerman,  112  Fed.  862,  7  Am.  522, 5  Am.  Bankr.  Rep.  644 ;  In  re  United 

Bankr.  Rep.  434.     See  In  re  Bluestone  Wireless  Telegraph  Co.,  192  Fed.  238,  27 
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§1 


state  court,*87  or  its  receiver.188  Further,  and  as  a  general  rule,  it  is 
only  proceedings  directly  against  the  bankrupt  himself  that  may  be  thus 
stayed  or  enjoined.  "The  fact  that  a  trustee  in  bankruptcy  may  be  in- 
terested in  the  result  of  a  litigation  which  is  pending  between  third  par- 
ties in  a  state  court  does  not  entitle  him  to  have  the  proceedings  in  such 
action  stayed,  as  between  such  third  parties,  and  to  have  the  controversy 
transferred  for  adjudication  to  the  bankruptcy  court."  **■  Thus,  the 
court  of  bankruptcy  has  no  jurisdiction  to  enjoin  the  plaintiff  in 
a  suit  against  the  bankrupt  in  a  state  court  from  collecting  his  judgment 
from  the  surety  on  the  bankrupt's  bail  bond.***  And  so  also,  a  pending 
suit  will  not  ordinarily  be  stayed  unless  the  trustee  in  bankruptcy  shows 
that  he  has  some  interest  in  it  as  the  representative  of  the  general  credi- 
tors, or  that  such  a  course  may  result  in  securing  for  them  some  surplus 
over  the  claims  of  the  lien  creditor.*81 

§  390.  Same;  Foreclosure  of  Mortgages. — A  mortgage  creditor  has 
the  right  to  institute  proceedings  in  the  court  of  bankruptcy  to  enforce 
his  lien  and  to  reach  other  assets.***  But  proceedings  of  this  kind  are 
generally  taken  in  the  state  courts.  And  it  is  a  general  rule  that  the  ju- 
risdiction of  a  state  court  over  a  pending  foreclosure  suit  is  not  divested 
by  the  adjudication  of  the  mortgagor  in  bankruptcy,  and  if  the  mortgage 
was  given  more  than  four  months  before  the  filing  of  the  petition  in 
bankruptcy,  and  its  validity  is  not  assailed  on  any  other  ground  under 


Am.  Bankr.  Rep.  1;  la  re  Shinn,  185 
Fed.  990,  25  Am.  Bankr.  Rep.  833 ;  Br 
parte  Donaldson,  6  Phita.  (Pa.)  443,  1  N. 
B.  R.  181,  Fed.  Caa  No.  3,881 ;  Clarke  v. 
Rlst,  3  McLean,  494,  Fed.  Caa.  No.  2,861. 
Compare  New  River  Coal  Land  Co.  v. 
Runner  Bros.,  165  Fed.  881,  91  C.  C.  A, 
559,  20  Am.  Bankr.  Rep.  100;  In  re 
Baughman,  138  Fed.  742,  IB  Am.  Bankr. 
Rep.  23. 

""Tennessee  Producer  Marble  Co.  v. 
Grant,  135  Fed.  322,  67  C.  C.  A.  676,  1 
Am.  Bankr.  Rep.  288;  In  re  Seebold,  105 
Fed.  910,  45  C.  C.  A.  117,  5  Am.  Bankr. 
Rep.  358;  White  v.  Thompson,  119  Fed. 
868,  56  C.  C.  A.  398,  9  Am.  Bankr.  Rep. 
853 ;  In  re  Shoemaker,  112  Fed.  648,  7 
Am.  Bankr.  Rep.  437;  Downer  v.  Brack- 
et!, 21  Vt.  599,  Fed.  Caa.  No.  4,043. 

"a  In  re  Sterlingworth  By.  Supply  Co., 
165  Fed.  267,  21  Am.  Bankr.  Rep.  342. 

*»•  In  re  Horton,  102  Fed.  986,  43  C.  C. 
A.  87;  Trlpplehorn  v.  Cambron,  250  Fed. 
605.  162  C.  C.  A.  621,  41  Am.  Bankr.  Rep. 
834. 

'»<>  Jaquith  v.  Rowley,  188  U.  S.  620, 
23  Sup.  Ct.  360,  47  L.  Ed.  620,  9  Am. 
Bankr.  Rep.  525. 


»«  In  re  Mercedea  Import  Co.,  166 
Fed.  427,  92  C.  C.  A.  179,  20  Am.  Bankr. 
Rep.  648;  In  re  Arden,  188  Fed.  475. 
26  Am.  Bankr.  Rep.  684 ;  Hardcaatle  v. 
National  Clothing  Co.,  137  Tenn.  64,  191 
S.  W.  524.  Where  bankrupts  unlawfully 
pledged  bonds  deposited  with  them,  but 
la  which  they  had  no  ownership,  the  re- 
turn of  the  bonds  to  the  trustee  does  not 
vest  the  bankrupt  estate  with  any  in- 
terest therein,  and  therefore  a  petition 
by  the  trustee  for  an  order  staying  an 
action  in  a  state  court  by  the  owner  for 
their  recovery  will  be  denied.  In  re 
Amy  fC.  C.  A,)  263  Fed.  8,  45  Am.  Bankr. 
Rep.  15. 

tMOwen  v.  Potter,  115  Mich.  556,  73 
N.  W.  977.  A  mortgagee  who  flies  hie 
claim  as  n  secured  claim  in  the  bankrupt- 
cy proceedings,  but  does  not  have  Ills 
right  to  foreclose  the  mortgage  adjudi- 
cated In  the  federal  court,  is  not  thereby 
barred  or  estopped  from  suing  in  the 
state  court.  Stewart-Noble  Drug  Co.  v. 
Bisbop-Bnbcock-Becker  Co.,  62  Colo.  197, 
162  Pac.  159. 
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the  bankruptcy  law,  the  state  court  may  proceed  to  foreclosure  and  sale, 
and  the  mortgagee  should  not  be  stayed  by  injunction  from  either  the 
court  of  bankruptcy  or  the  state  court.***  In  such  a  case,  the  trustee  in 
bankruptcy  is  a  proper  party  to  the  suit  in  the  state  court,  where  he 
must  appear  and  assert  his  rights,  and  he  should  apply  for  leave  to 
intervene,  or  he  may  be  directed  by  the  bankruptcy  court  so  to  apply,*** 
although,  if  he  does  not  ask  to  be  joined  as  party,  it  is  not  necessary  to 
stay  the  proceedings  and  compel  him  to  come  in.***  But  if  he  does  not 
become  a  party,  while  this  will  not  affect  the  validity  of  a  decree  of 
foreclosure,  it  will  leave  his  rights  in  equity  unaffected  by  the  decree,*** 
unless  where  he  has  disclaimed  any  interest  in  the  property.**1  Instead 
of  a  decree  of  foreclosure,  the  state  court  may,  in  proper  circumstances 
make  its  order  giving  the  trustee  in  bankruptcy  the  right  to  redeem, 
or  if  he  has  no  funds  in  hand  for  that  purpose,  it  may  order  a  sale  under 
the  mortgage,  with  directions  that  the  .surplus  shall  be  paid  into  court 
for  the  benefit  of  the  trustee.***     But  no  deficiency  decree  can  be  ren- 


w  Jerome  v.  McCortor,  94  U.  S.  734, 
24  L.  Ed.  136;  Garrison  v.  Kurt,  240 
Fed.  672, 161  C.  C.  A.  682,  41  Am.  Bankr. 
Rep.  291 ;  In  re  United  States  Chryaotile 
Asbestos  Co.  (D.  C.)  253  Fed.  294,  41  Am. 
Bankr.  Rep.  774;  Martin  v.  Bankers' 
Trust  Co.,  18  Arli.  55.  156  Pat  87,  Ann. 
Cas.  1918E,  1240;  Albert  Pick  &  Co.  v. 
Nata  Iby,  211  III.  A  pp.  486 ;  Abney-Barnes 
Co.  v.  Davy-Pocahontas  Coal  Co.,  83  W. 
Va.  292,  98  8.  E.  298 ;  In  re  Rohrer;  177 
Fed.  381, 100  C.  O.  A.  613,  24  Am.  Bankr. 
Rep.  52 ;  Clerk  v.  Norwalk  Steel  &  Iron 
Co.,  188  Fed.  099;  In  re  Lnttlmer,  174 
Fed.  824,  23  Am.  Bankr.  Rep.  388 ;  In  re 
McKano,  158  Fed.  647,  18  Am.  Bankr. 
Rep.  594;  In  re  Gerdes,  102  Fed.  318.  4 
Am.  Bankr.  Rep.  346;  Wikle  v.  Jones, 
133  Ga.  266,  65  S.  E.  577;  Parke  r.  Bald- 
win, 123  Qa.  860,  51  S.  E.  722 ;  Harvey 
v.  Smith,  179  Mass.  592,  61  N.  E.  217; 
Furth  v.  Stahl,  205  Pa.  St.  439,  55  Atl. 
29;  Carter  v.  People's  Nat.  Bank,  109 
Ga.  573,  35  S.  E.  61 ;  Merrill  v.  Jordan, 
60  N.  H.  425;  Lenihan  V.  Hamann,  55 
N.  T.  652 ;  Cutter  v.  Dingee,  8  Ben.  469, 
14  N.  B.  R.  295.  Fed.  Cas.  No.  3,518;  In 
re  Irving,  8  Ben.  463,  14  N.  B.  R.  289, 
Fed.  Cas.  No.  7,073;  Getz  v.  First  Nat 
Bank,  Fed.  Cas.  No.  5374.  Compare 
Carpenter  v.  O'Connor,  16  Ohio  Clr.  Ct. 
H.  520 ;  In  re  Doran,  154  Fed.  467,  83  C. 
C.  A.  265,  18  Am.  Bankr.  Rep.  760. 

»»«  Eyster  v.  Gaff,  91  U.  S.  521,  23  L. 
Ed.  403; .  In  re  Gerdes,  102  Fed.  318,  4 


Am.  Bankr.  Rep.  346;  Heath  v.  Shaffer, 
93  Fed.  647,  2  Am.  Bankr.  Rep.  08;  In 
re  Porter,  100  Fed.  ill,  6  Am.  Bankr. 
Rep.  259.  In  BUch  an  action,  the  defense 
of  usury  Is  available  to  the  trustee  in 
bankruptcy.  In  re  Kellogg,  121  Fed.  333, 
67  C.  C.  A.  547,  10  Am.  Bankr.  Rep.  7 : 
In  re  Miller,  118  Fed.  360.  9  Am.  Bankr. 
Rep.  274.  Where  a  trustee  in  bankrupt- 
cy Intervenes  In  a  foreclosure  proceed- 
ing pending  In  a  stale  court,  he  thereby 
recognizes  the  jurisdiction  of  that  court. 
O'Reilly  v.  Pietrl,  135  La.  J,  64  South. 
922. 

a"  Oliver  v.  Cunningham  (0.  (X)  6 
Fed.  60. 

i<">  In  re  Soltmaun,  249  Fed.  455,  161 
C.  C.  A.  413,  41  Am.  Bankr.  Rep.  42; 
Goldsmith  v.  Winner  Shingle  Co,  96 
Wash.  516,  165  Pac.  392;  Coblelgh  v. 
Spitznagle,  120  111.  App.  110;  Leary  v. 
Shaffer,  79  Ind.  567.  A  trustee  In  bank- 
ruptcy, by  applying  to  a  state  court  to 
set  aside  an  order  granting  executory 
process  for  the  foreclosure  of  a  mortgage, 
could  not  impair  or  affect  the  jurisdic- 
tion of  the  court  of  bankruptcy  to  en- 
Join  the  foreclosure.  George  B.  Mat- 
thews &  Sons  v.  Joseph  Webre  Co.  (D.  C) 
213  Fed.  306,  32  Am.  Bankr.  Rep.  180. 

"r  Scott  v.  Gordon,  100  Mo.  App.  695, 
83  S.  W.  550. 

»*•  Jobbing  t.  Montague,  23  N.  3.  Da. 
182. 
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dered  against  the  mortgagor,  at  least  until  the  question  of  his  discharge 
has  been  determined.8** 

But  the  court  of  bankruptcy  is  not  without  jurisdiction  to  stop  the 
prosecution  of  a  foreclosure  suit,  where  such  a  course  is  necessary  for 
the  proper  exercise  of  its  own  jurisdiction  or  the  effective  administra- 
tion of  the  estate  in  bankruptcy.  Such  is  the  case  where  the  foreclosure 
suit  was  not  begun  until  after  the  institution  of  the  bankruptcy  pro- 
ceedings,*00 where  the  validity  of  the  mortgage  is  denied  on  common- 
law  grounds,481  or  where  its  lien  is  claimed  to  have  been  dissolved  by 
the  adjudication  in  bankruptcy  following  within  four  months  after  it 
was  given,*0*  or  where  the  giving  of  the  mortgage  was  the  very  act  of 
bankruptcy  on  which  the  adjudication  was  based,*0*  or  where  the  pro- 
ceedings taken  by  the  holder  of  a  chattel  mortgage  were  not  such  as  to  ■ 
bring  the  property  within  the  jurisdiction  of  the  state  court.*0*  So  also, 
where  it  appears  that  it  would  be  for  the  interest  of  the  creditors  at 
large  to  have  mortgaged  real  estate  taken  by  the  trustee  and  admin- 
istered with  the  remainder  of  the  assets,  preserving  the  lien  of  the  se- 
cured creditor,  the  court  of  bankruptcy  has  jurisdiction  to  order  the 
trustee  to  take  possession  of  the  property,  and  to  enjoin  the  secured 
creditor  from  selling  it  or  otherwise  interfering  with  it,400  as  where  it 
appears  that  its  value  greatly  exceeds  the  amount  of  the  incumbrance 
and  that  the  surplus  is  more  likely  to  be  realized  by  a  sale  made  by  the 
trustee,400  or  that  the  mortgagee  is  endeavoring  to  delay  the  sale  un- 


3»»  Scott  v.  Ellery,  142  U.  S.  381,  12 
Sup.  Ct.  233,  35  L.  Ed.  1060;  McKay 
v.  Funk,  37  Iowa,  681,  13  N.  B.  R.  334. 

400  III  re  San  Gabriel  Sanatorium  Co., 
102  Fed.  310,  42  C.  C.  A.  369,  4  Am. 
Bankr.  Rep.  197.  Mclaughlin  v.  Enop 
(D.  C.)  214  Fed.  260,  32  Am.  Bankr.  Rep. 
582.  A  summary  sale  of  property  of  a 
bankrupt  by  the  trustee  In  a  deed  of 
trust,  made  white  the  property  was  In 
the  possession  of  the  trustee  In  bankrupt- 
cy of  the  grantor,  and  made  without  the 
consent  of  the  court  of  bankruptcy,  Is 
void.  In  re  Hasle  <D.  C.)  206  Fed.  789, 
30  Am.  Bankr.  Rep.  83. 

*•»  In  re  Duryea,  17  N.  B.  R.  495.  Fed. 
Cas,  No.  4,196. 

*°a  In  re  Oxley,  182  Fed.  1019,  25  Am. 
Bankr.  Rep.  656. 

«« In  re  Donnelly,  188  Fed.  1001,  26 
Am.  Bankr.  Rep.  304.  But  an  adjudica- 
tion that  a  mortgage  is  invalid  as  an  Il- 
legal preference  does  not  prevent  the 
mortgagee  from  suing  in  a  state  court  to 
foreclose  the  mortgage,  so  far  as  the 
same  affects  exempt  property.  Morris  v. 
Covey,  104  Ark.  226.  148  S.  W.  237. 


•«*  In  re  Brooks  (D.  G.)  91  Fed.  508, 
1  Am.  Bankr.  Rep.  531. 

«°*  In  re  Booth  (D.  C.)  96  Fed.  943,  2 
Am.  Bankr.  Rep.  770 ;  In  re  Zehner,  193 
Fed.  787,  2T  Am.  Bankr.  Rep.  630. 

""In  re  Ball  (I).  O.)  118  Fed.  672,  9 
Am.  Bankr.  Rep.  276;  In  re  Zehner  (D. 
C.)  193  Fed.  787,  27  Am.  Bankr.  Bep.  536. 
Whore  there  was  a  growing  crop  on  the 
mortgaged  real  property  of  tlie  bankrupt, 
which  the  trustee  had  heen  directed  by 
the  creditors  to  cultivate  and  harvest, 
the  mortgagee  should  not  be  permitted  to 
foreclose,  though  he  might  have  any  re- 
lief to  which  he  would  be  entitled  In 
equity,  and,  when  the  property  was  even- 
tually sold,  he  would  not  suffer  any  dim- 
inution of  right  or  be  subjected  to  any 
greater  expense  than  by  a  foreclosure  In 
the  state  court.  George  B.  Matthews  &. 
Sons  v.  Joseph  Webre  Co.  (D.  C.)  213 
Fed.  396,  32  Am.  Bankr.  Rep.  180.  But 
the  court  of  bankruptcy  has  no  power 
to  enjoin  (he  sale  of  the  bankrupt  prop- 
erty to  be  made  by  a  state  officer  pursuant 
to  a  decree  of  foreclosure  by  a  state 
court,  merely  to  permit  the  trustee  In 
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reasonably  and  to  prevent  the  property  from  bringing  a  fair  price,**1  or 
where  a  large  and  valuable  tract  of  land  is  incumbered  by  numerous 
mortgages,  the  separate  foreclosure  of  which  would  involve  heavy  ex- 
pense and  leave  little  or  nothing  for  the  general  creditors,  while  such  a 
result  could  be  avoided  by  administering  the  property  in  the  bank- 
ruptcy proceeding.4**  Another  course  open  to  the  court  of  bankruptcy 
is  to  permit  the  mortgage  creditor  to  continue  his  action  in  the  state 
court,  making  the  trustee  a  party,  in  order  that  all  questions  as  to  its 
validity  under  the  state  laws  may  be  there  determined,  but  at  the  same 
time  to  reserve  to  the  trustee  the  right  to  sell  the  property  in  the  bank- 
ruptcy proceedings  and  hold  the  proceeds  to  await  the  decision  of  the 
state  court.***  But  where  the  whole  property  of  the  bankrupt,  includ- 
ing that  affected  by  the  Hen  of  a  mortgage,  has  been  sold  in  the  bank- 
ruptcy proceedings,  the  secured  creditor  can  enforce  his  lien  upon  the 
proceeds  by  proper  application  to  the  court  of  bankruptcy,  and  in  these 
circumstances  a  foreclosure  suit  in  a  state  court  is  unnecessary.*1" 

§  391.  Same;  Proceedings  Out  of  Court. — After  an  adjudication  of 
bankruptcy,  all  the  property  of  the  bankrupt  which  comes  into  the  pos- 
session and  custody  of  the  trustee  must  be  administered  solely  by  him 
and  in  accordance  with  the  directions  of  the  bankruptcy  law,  and  lien 
creditors  cannot  interfere  with  his  possession  and  administration  by 
availing  themselves  of  remedies  which  they  hold  by  virtue  of  their 
contracts  or  which  are  given  to  them  by  statute  to  be  exercised  out  of 
court.  Thus,  as  to  such  property,  a  landlord  cannot  enforce  his  claim 
for  rent  by  distress,  but  is  only  entitled  to  proceed  against  the  trustee 
in  the  bankruptcy  court.*"  So  a  creditor  cannot  levy  execution  on  real 
property  on  which  his  judgment  is  a  lien  unless  permitted  by  the  court 
of  bankruptcy.*"  And  a  pre-existing  tax  lien  cannot  be  converted  into 
a  full  title  by  taking  out  a  tax  deed,  without  the  sanction  of  the  court.*" 
The  court  of  bankruptcy,  in  the  exercise  of  its  equitable  powers,  may 
protect  the  estate  of  the  bankrupt  in  its  custody  from  a  fraudulent  and 
excessive  assessment  for  taxes.*"    But  aside  from  this,  and  even  where 

bankruptcy  to  try  to  secure  a  purchaser  feltz,  94  Fed.  629,  2  Am.  Bankr.  Rep.  489. 

and  to  advertise  the  sale  more  extensive-  »'»  Owen  v.  Potter,  115  Mich.  558.  73 

ly.    In  re  Schmidt  (D.  C.)  224  Fed.  814,  N.  W.  977. 

35  Am.  Bankr.  Rep.  1.  «"  In  re  Bishop,  153  Fed.  304.  18  Am. 

*<"In  re  Holloway  CD.  C.)  93  Fed.  638,  Rankr.    Rep.    635;     In    re  Printograpb 

1  Am.  Bankr.  Rep.  059.  Sales  Co.  (D.  C.)  210  Fed.  567,  31  Am. 

«o»  In  re  Pittlekow  (D.  0.)  92  Fed.  901,  Bankr.  Rep.  539. 

1  Am.  Bankr.  Rep.  472.  *"  In  re  Lesser.  100  Fed.  433,  3  Am. 

«o»In   re  Johnson,  127  Fed.  618,  11  Bankr.  Rep.  815. 

Am.  Bankr.  Rep.  544.    As  to  the  mort-  «"  In  re  Eppstein,  158  Fed.  42.  84  0. 

[•Alice's  claim  on  rents  and  profits  of  the  O.  A.  208,  19  Am.  Bankr.  Rep.  89. 

property  eolleelecl  by  the  trustee  while  in  *"  Cross  v.  Georgia  Iron  &  Goal  Co., 

IHjssesalim.  see  In  re  Chase,  133  Fed.  79,  250  Fed.  438,  162  C.  C,  A.  608,  41  Am. 

13  Am.  Bankr.  Rep.  294 ;    In  re  Hollen-  Bankr.  Rep.  385. 
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no  fraud  is  alleged,  the  sale  for  taxes  or  for  special  assessments  of 
property  belonging  to  a  bankrupt  estate  and  in  the  custody  of  the  court 
of  bankruptcy,  if  made  without  the  leave  of  that  court,  is  void.*15  But 
purchasers  at  tax  sales  of  the  bankrupt's  property,  which  are  avoided  at 
the  instance  of  trustee,  will  be  entitled  to  reimbursement  for  the  amount 
paid  and  subsequent  taxes,  with  interest,  just  as  in  the  case  of  a  redemp- 
tion, without  regard  to  the  selling  price  of  the  property  at  a  bankruptcy 
sale.*1*  On  the  same  general  principle,  a  creditor  may  be  restrained 
from  proceeding  to  sell  property  under  the  power  contained  in  a  chattel 
mortgage  or  a  deed  of  trust.*"  But  the  case  is  different  with  a  pledgee 
holding  property  of  the  bankrupt  under  a  valid  contract  of  pledge  to 
secure  a  genuine  debt.  As  the  property  is  not  in  the  custody  or  pos- 
session of  the  court  of  bankruptcy,  it  has  no  jurisdiction  over  it  further 
than  to  protect  the  interests  of  general  creditors  against  any  fraudulent 
or  oppressive  conduct  on  the  part  of  the  pledgee  or  in  respect  to  any 
surplus.  Hence  the  pledgee,  acting  fairly,  has  the  right  to  sell  the 
property  in  accordance  with  the  terms  of  the  contract  and  apply  the 
proceeds  in  payment  of  his  debt,  accounting  to  the  trustee  for  any 
surplus,  and  he  will  not  be  enjoined  from  so  doing.*"  And  on  the  same 
principle,  where  one  is  employed  in  the  capacity  of  a  factor  to  purchase 
goods  for  a  bankrupt,  and  the  goods  so  bought  are  not  shipped  and 
sold  under  the  bankrupt's  instructions  because  of  his  bankruptcy,  the 
factor  is  entitled  to  sell  the  property  for  the  best  price  obtainable  and 
charge  the  bankrupt  with  the  loss  in  satisfaction  of  his  lien.*11 


*i*  Dayton  v.  Ktanard.  241  U.  S.  688, 
36  Sup.  Ct.  695.  60  L.  Ed.  1190,  37  Am. 
Bankr.  Rep.  259. 

«»  Stuiiard  v.  Dayton,  220  Fed.  441, 
187  C.  C.  A.  35,  as  Am.  Bankr.  Rep.  682. 

•i*  In  re  Hasle,  206  Fed.  789,  HO  Am. 
Bankr.  Rep,  83;  In  re  Nathan,  92  Fed. 
590;  In  re  Jersey  Island  Packing  Co., 
138  Fed.  625,  71  C.  C.  A.  75,  2  L.  R.  A. 
(N.  S.)  560,  14  Am.  Bankr.  Rep.  689. 

»n  Hlscock  v.  Vorlck  Bank,  206  U.  S. 
28,  27  Sup.  Ct.  681,  51  L.  Ed.  945,  18  Am. 
Bankr.  Rep.  1:  'John  Mathews,  Inc.  v. 
Knickerbocker  Trust  Co.,  192  Fed.  557, 
113  C.  C.  A.  29,  27  Am.  Bankr.  Rep.  627; 
In  re  Ironclad  Mfg.  Co.,  102  Fed.  318;  In 
re  Peacock,  178  Fed.  851,  24  Am.  Bankr. 
Rep.  159 ;  In  re  Mertena,  144  Fed.  818, 
73  C.  C.  A.  548,  15  Am.  Bankr.  Rep. 


362;  In  re  Mayer,  157  Fed.  836,  19  Am. 
Bankr.  Bep.  356;  In  re  Browne,  104 
Fed.  762,  6  Am.  Bankr.  Rep.  220.  Com- 
pare In  re  Cobb,  96  Fed.  821,  3  Am. 
Bankr.  Rep.  129.  But  where  bonds  de- 
posited as  collateral  to  a  corporation's 
note  were  simple  promises  to  pay,' not 
secured,  and  had  never  been  Issued  by 
the  bankrupt  until  delivery  to  secure  the 
bankrupt's  note,  the  creditor  was  held 
not  entitled  to  sell  the  bonds  to  realize 
funds  with  which  to  pay  the  note,  since 
to  do  so  would  simply  Increase  the  cor- 
poration's Indebtedness,  to  the  prejudice 
or  other  creditors.  In  re  Matthews,  18H 
Fed.  445,  26  Am.  Bankr.  Rep.  19. 

"•Couturle    v.    Roenscb    (Tex.    Civ. 
App.J  134  S.  W.  418. 
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CHAPTER  XXI 

SUITS  BT  AND  AGAINST  TRUSTEES  IN  BANKRUPTOX 
See. 
302.     Trustee's  Bight  of  Action  In  General. 

393.  Trustee's  Right  of  Action  Exclusive. 

394.  Leave  or  Direction  to  Sue, 

305.  Suit  by  Foreign  Assignee  In  Bankruptcy. 

396.  Suits  Against  Trustee. 

397.  Same;  Leave  of  Court 

398.  Enjoining  Proceedings  Against  Trustee, 

399.  Garnishment  of  Trustee. 

400.  Nature  and  Form  of  Remedy. 

401.  Suits  in  Equity  by  Trustee. 

402.  Summary  Proceedings  In  Court  of  Bankruptcy. 

403.  Same;   Against  Adverse  Claimants. 

404.  Same;    Determination  of  Character  of  Claim, 
400.  Joinder  of  Causes  of  Action. 

400.  Jurisdiction;  Statutory  Provisions. 

407.  Same;  Jurisdiction  of  Court  of  Bankruptcy. 

408.  Same ;   Claims  on  Property  in  Possession  of  Trustee  or  Custody  of 
Court. 

409.  Same;    Independent  Suits  Against  Third  Persons. 

410.  Same;  Preferences  and  Fraudulent  Conveyances. 

411.  Same;   Suits  Which  Bankrupt  Could  Not  Have  Maintained. 
"412.  Same;  Consent  or  Waiver  of  Objections. 

413.  Same;  Federal  Courts  to  Other  Districts. 

414.  Same;   Jurisdiction  of  State  Courts. 

415.  Same;    Conflicting  Jurisdiction. 

416.  Limitation  of  Actions. 

417.  Same;    What  Suits  and  Proceedings  Barred. 

418.  Same;   Ignorance  of  Cause  of  Action  and  Concealed  Frauds. 

419.  Same;    Parties  Affected  by  Statute. 

420.  Same;   Pleading  the  Statute. 

421.  Same;   Laches  of  Trustee. 

422.  Same;   Effect  of  Reopening  Estate. 

423.  Parties. 

424.  Same;  Joinder  of  Bankrupt 

425.  Eepresentation  of  Trustee  by  Counsel  for  Bankrupt 

426.  Injunction  and  Receivership. 

427.  Pleading;  Allegations  of  Trustee's  BUI  or  Complaint 

428.  Pleading;   Defenses  to  Trustee's  Bill  or  Complaint 

429.  Pleadings  In  Suits  Against  Trustees. 

430.  Burden  of  Proof  and  Evidence  in  Trustee's  Suit 

431.  Evidence  in  Actions  Against  Trustee. 

432.  Liability  of  Trustee  for  Costa. 

§  392.  Trustee's  Right  of  Action  in  General.— Although  the  bank- 
ruptcy statute  does  not  explicitly  grant  to  trustees  in  bankruptcy  the 
authority  to  sue  in  their  own  names,  or  indeed  to  sue  at  all,  yet  the  right 
of  a  trustee  to  bring  and  maintain  whatever  suit  may  become  necessary 
in  the  process  of  collecting  and  reducing  to  money  the  assets  of  the  es- 
tate may  be  derived  by  clear  and  necessary  implications  from  various 
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provisions  of  the  act,1  and  in  fact  this  right  is  to  be  regarded  as  a  nec- 
essary incident  to  his  office  as  trustee.*  The  only  limitations  upon  this 
right,  as  stated  in  a  decision  under  the  former  statute,  are  "first,  that  the 
thing  sought  to  be  recovered  shall  be  such  as,  when  recovered,  shall  be 
assets  of  the  estate,  and  second,  that  the  action  brought  shall  not  be  an 
action  of  tort  for  damages  such  as,  at  common  law,  is  strictly  personal 
and  dies  with  the  person."8  But  aside  from  questions  of  preference  or 
fraudulent  conveyance,  it  is  necessary  that  the  relation  of  debtor  and 
creditor  should  have  existed  between  the  defendant  and  the  bankrupt, 
or  circumstances  must  have  existed  which  equity  would  hold  equivalent 
to  such  relation.*  Thus,  the  trustee  cannot  maintain  a  suit  for  the  re- 
covery of  a  statutory  forfeiture  not  claimed  by  the  bankrupt  either  be- 
fore or  after  the  beginning  of  the  bankruptcy  proceedings."  But  since 
the  statute  vests  him  with  title  to  all  the  bankrupt's,  property  as  of  the 
date  when  he  was  adjudged  a  bankrupt,  the  trustee  is  not  hampered  in 
suing  for  its  recovery  by  the  previous  appointment  of  a  receiver  in  a 
creditor's  bill  and  the  transfer  of  the  legal  title  to  such  receiver*  The 
trustee,  it  will  be  observed,  may  and  should  sue  in  his  own  name,  not 
in  the  name  of  the  bankrupt  nor  as  use  plaintiff,1  but  he  may,  in  proper 
cases,  intervene  in  suits  pending  by  or  against  the  bankrupt  at  the  date 
of  the  adjudication,'  and  he  may,  under  the  direction  of  the  court  or  with 
its  approval,  submit  controversies  to  arbitration  or  effect  their  compro- 
mise* and  the  death  or  removal  of  a  trustee  in  bankruptcy  does  not  abate 
any  pending  suit  which  he  was  prosecuting  or  defending.10  Further,  as 
the  trustee  represents  all  the  creditors  of  the  bankrupt,  he  may  institute 
all  such  proceedings  to  avoid  illegal  transactions  as  any  of  the  creditors 
might,"  and  the  appointment  of  a  trustee  in  bankruptcy  dispenses  with 

i  Pease  v.  MuQulllin,  180  Mass.  135,  61  must  settle  with   the  court  which  ap- 

N.  E.  819 :    Brunnemer  v.  Cook  &  Item-  pointed  them.     Love  v.  Export  Storage 

helmer  Co.,  80  A|.p.  Dtv.  -WW.  US   \.   Y.  Co.,  143  Fed.  1,  74  C.  C.  A.  165,  18  Am. 

Snpp.   954;    Johnson  t.  Bishop,   Woolw.  Bankr.   Rep.   171. 

324,  8  N.  B.  K.  533,  Fed.  (us.  -m>.  ;..,iil;  *  Ward  v.  Jenkins,  10  Mete.   (Mass.) 

Babbitt  v.  Burgess,  2  Dill.  189.  7  X.  B.  583;    West  v.  Bank  of  Lahoma,  16  OkL 

K.   561.   Fed.   Cas.  No.  693 ;     Barber   v.  508,  86  Pae.  59. 

Wlemer,  183  Iowa,  72,  166  N.  W.  440.  «  See  supra,  i  198.     But  the  trustee 

*  Mcl-annhan  v.  Blaekwell,  119  Ga.  64.  has  a  discretion  in  this  matter,  and  may 
45  S.  B.  785.  properly  refuse  to  continue  the  prosecu- 

*  Trustees  of  Mutual  Building  Fund  v.  tion  of  a  suit  which  cannot  result  In 
Bosseiux,  4  Hughes,  387.  3  Fed.  817.  benefit  to  the  estate.    In  re  Throckmor- 

*  Monroe  v.  Bushnell,  158  Mich.  116,  ton,  148  Fed.  145,  79  O.  0.  A.  15,  17  Am. 
122  N.  W.  508.  Bankr.  Rep.  856. 

a  Bromley  v.  Smith,  2  Bias.  511,  tN.         •  Bankruptcy  Act  1898,  H  26,  27.    See 

B.  E.  152,  Fed.  Cas.  No.  1,922.  Hiram    Blow    Stave    Co/s    Trustee    v. 

» Shainwald    v.    Davis,    69    Fed.   687.  Padncah   Cooperate   Co..   158   Ky.  833, 

But   a    trustee   in   bankruptcy   has    no  166  S.  W.  615.    And  see  supra,  f  304. 
right  to  sue  on  an  agreement  made  be-  I0  Bankruptcy    Act   1898,   f  46.      And 

tween  state  receivers  of  the  bankrupt  see  Pace  v.  Ficklin'a  Ex'x,  76  Va.  292. 
and  one  of  Its  creditors;    the  receivers         "Crane  v.  Brewer,  78  N.  J.  Eq.  558. 
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the  necessity  of  a  judgment  and  execution  "in  favor  of  any  or  all  of  the 
creditors,  as  a  preliminary,  for  example,  to  equitable  proceedings  to 
reach  equitable  assets  of  the  bankrupt."  And  rights  of  creditors  en- 
forceable under  state  statutes  are  enforceable  by  the  trustee  in  bank- 
ruptcy, though  not  made  available  to  him  by  the  specific  terms  of  the 
Bankruptcy  Act.18  So  also,  the  trustee  may  pay  off  a  creditor  and  be 
subrogated  to  his  rights  in  a  pending  suit  against  a  third  person,  if  it 
will  be  for  the  benefit  of  the  estate.1*  But  the  trustee  represents  the 
whole  body  of  creditors,  and  his  administration  must  be  for  their  equal 
and  common  benefit.  Hence  he  cannot  ordinarily  maintain  an  action  in 
the  name  or  for  the  benefit  of  a  single  creditor  or  for  the  advantage  of 
less  than  all.'* 

As  the  trustee  is  the  representative  of  the  creditors,  and  not  of  the 
bankrupt,  his  rights  of  action  are  by  no  means  limited  to  suits  which  the 
bankrupt  himself  might  have  brought  or  maintained.  Even  if  the  bank- 
rupt is  disqualified  from  suing  on  a  particular  contract,  for  failure  to 
comply  with  some  requirement  of  the  state  law,  it  does  not  follow  that 
his  trustee  is  similarly  disqualified.19  But  besides  this,  the  trustee  may 
avoid  numerous  kinds  of  transactions  which  would  have  been  good  and 
valid  as  against  the  bankrupt.  Thus,  he  may  recover  property  in  the 
hands  of  the  bankrupt's  assignee  for  the  benefit  of  creditors;"  he  may 
sue  to  set  aside  fraudulent  transfers  of  property  or  payments  of  money 
made  by  the  bankrupt ; w  he  may  recover  money  paid  or  property  trans- 


6S  Atl.  78.  And  see  In  re  Geiver,  193 
Fed.  128,  28  Am.  Bankr.  Rep.  413. 

ii  McKey  v.  Emanuel,  263  111.  276, 
104  N.  E.  1061;  Sherwood  v.  Holbrook, 
178  App.  Div.  462,  165  N,  T.  Supp.  514. 

i>  Courtney  v.  Fidelity  Trust  Co.,  219 
Fed.  57,  134  C.  C.  A.  595,  33  Am.  Baukr. 
■Rep.  400. 

"In  re  Babcock,  3  Story,  393,  Fed. 
Cas.  No.  698. 

i*  Stevenson  v.  Bird,  168  Ala.  422,  53 
South.  93;  Smith  v.  Lawton,  39  Oa. 
29.  Compare  In  re  Botbe,  173  Fed.  697, 
97  C.  C.  A.  547.  23  Am.  Bankr.  Rep.  151. 
A  bill  on  behalf  of  creditors  by  a  trus- 
tee In  bankruptcy  to  enforce  a  construc- 
tive trust  In  real  estate  held  by  the 
debtor's  wife  may  be  maintained  though 
there  is  only  one  creditor  entitled  to  the 
benefit  of  the  suit.  Duncan  v.  I,um,  201 
Ala.  102,  77  South.  718. 

"Thomas  v.  Birmingham  By.,  Light 
4  Power  Co.,  195  Fed.  340,  28  Am. 
Bankr.  Hep.  152.  In  this  case  it  was 
held  that,  if  a  contract  made  In  a  given 
state  by  a  foreign  corporation  and  to  be 
performed  there  Is  void  because  of  the 


failure  of  the  corporation  to  comply  with 
the  iaw  of  the  state,  its  trustee  In  bank- 
ruptcy cannot  sue  on  the  contract  In  a 
federal  court  But  it  was  Intimated  that 
if  the  effect  of  the  stare  statute  was 
merely  to  disqualify  the  foreign  corpora- 
tion from  maintaining  a  suit.  It  would 
not  follow  that  the  trustee  could  not  sue. 
A  corporation's  participation  in  the  Il- 
legal issuance  of  its  bonds,  contrary  to 
the  state  law,  does  not  prevent  relief  to 
its  trustee  in  bankruptcy  suing  to  com- 
pel their  return.  In  re  Progressive 
Wall  Paper  Corp.,  229  Fed.  489,  143  C. 
C.  A.  557,   L.  R.  A.  1916E,  663. 

it  See,   Infra,  Chapter   XXII. 

i»  See  infra,  Chapter  XXIII.  Where 
a  third  person  bought  the  bankrupt's  en- 
tire stock  of  goods,  within  four  months 
before  the  bankruptcy,  aud  without  com- 
plying with  the  Bulk  Sales  law  of  the 
state,  the  stock  belongs  to  the  trustee 
In  bankruptcy  as  against  the  purchaser, 
and  the  latter  is  liable  to  the  trustee  in 
trover  without  a  demand.  Philoon  v. 
Babbitt,  119  Me.  172,  109  Atl  817.  So, 
the  holders  of  bonds  of  a  corporation 
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ferred  by  a  debtor  in  contemplation  of  bankruptcy  to  an  attorney  at  law, 
for  services  to  be  rendered  in  the  bankruptcy  proceedings,  at  least  in  so 
far  as  the  same  shall  exceed  a  reasonable  compensation;1"  and  he  may 
maintain  suits  to  set  aside  preferences  given  to  particular  creditors  or  to 
recover  their  proceeds.**  Moreover,  if  an  execution  was  levied  on  prop- 
erty of  one  who  afterwards  became  bankrupt,  and  within  such  a  time 
as  to  be  avoided  by  the,  adjudication  in  bankruptcy,  the  trustee  may 
claim  the  proceeds  of  the  sale  on  such  execution  if  they  remain  in  the 
hands  of  the  sheriff  or  have  been  paid  into  court,  or  if  the  money  has 
been  paid  over  to  the  execution  creditor,  the  trustee  may  maintain  a 
plenary  suit  against  him  to  recover  the  proceeds  as  a  voidable  prefer- 
ence.*1 So  also,  the  trustee  of  a  bankrupt  corporation  may  maintain  ap- 
propriate proceedings  to  enforce  the  liability  of  stockholders  on  their 
unpaid  subscriptions  for  stock,**  and  he  may  sue  for  the  recovery  of  div- 
idends unlawfully  paid  out  of  capital,*'  or  for  the  recovery  of  capital  or 
assets  wrongfully  or  fraudulently  withdrawn  by  officers  and  stockhold- 
ers, or  wrongfully  paid  over  to  them  within  four  months  before  the  ad- 
judication in  bankruptcy.*4  Where  the  bankrupt  was  a  minority  stock- 
holder in  a  corporation,  and  it  is  claimed  that  stock  was  fraudulently 
issued  to  other  holders,  the  trustee  may  maintain  a  bill  to  have  the  shares 
returned,  but  he  must  offer  to  return  the  amount  paid."  Moreover,  the 
trustee  of  a  bankrupt  stockholder  in  a  corporation  succeeds  to  the  bank- 
rupt's title  to  the  stock  and  to  all  of  his  rights  and  remedies  in  respect 
to  dividends  declared  or  which  ought  to  have  been  declared;   and  so, 

which  are  adjudged  to  be  void  may  be  Kiekllghter  (D.  C.)  228  Fed.  744,  36  Am. 

required  by  the  court  of  bankruptcy,  at  Bankr.  Rep.  199. 

the  Instance  of  the  trustee,  to  surrender  «  Klskadden  v.  Stelnle  (C.  C.  A.)  203 

the  bonds.    In  re.  Franklin  Brewing  Co.  Fed.  375,  29  Am.  Bankr.  Bep.  346;  Bab- 

<D.  C.)  254  Fed.  910,  43  Am.  Bankr.  Rep.  bitt  v.  Read,  173  Fed.  712,  23  Am.  Bankr. 

Ill,  Rep.  254;    Edwards  v.  Schllllnger,  148 

i*  Bankruptcy  Act  1898,  f  60d.  111.  App.  227;  Ratbbone  v.  Ayer,  81  .App. 

«  In  re  Walsh  Bros.,  163  Fed.  352,  Div.  186,  82  N.  T.  Supp.  235;   Stocker  v. 

21  Am.  Bankr.  Rep.  14 ;    Rosenthal  v.  Davidson,  74  Kan.  214,  86  Pac.  136,  118 

Bronx  Nat.  Bank  (D.  C.)  222  Fed.  83,  35  Am.    St.   Rep.  315 ;     Smoot  v.   Perkins 

Am.  Bankr.  Rep.  278:    Jackman  v.  Eau  (Tex.  Civ.  App.)  195  S.  W.  988,  and  see, 

Claire  Nat  Bank.  125  Wis.  465,  104  N.  supra,  If  148,  149.     Compare  Hunt  v. 

W.  98,  115  Am.  St.  Rep.  955.    And  see,  Sharkey,  20  Cal.  App.  690.  130  Pac.  21. 

generally,  infra.  Chapter  XXIX.  And  see,  also,  Rosoff  v.  Gilbert  Transp. 

«  In  re  Bailey.  144  Fed.  214,  16  Am.  Co..  204  Fed.  349,  30  Am.  Bankr.  Rep. 

Rep.  289 ;  In  re  Knickerbocker.  121  Fed.  359. 

1004,  10  -Am.  Bankr.  Rep.  .181;    In  re  "3CottreIl  v.    Albany   Card  &  Paper 

Blair,  102  Fed.  9R7,  4  Am.  Bankr.  Rep.  IffR.  Co.,  142  App.  Div.   148,  126  N.  Y. 

220;    Horton  v.  Bnmford,  79  N.  J.  Eq.  Supp.  1070.    See  Sherwood  v.  Holbrook, 

356,  81  Atl.  761 ;   Jordan  v.  Downey,  40  98  Misc.  Rep.  668,  163  N.  Y.  Supp.  326. 

Md.  401.    The  trustee  In  bankruptcy  is  ?*  Johnson    v.    Canfleld-Swlgart    Co., 

entitled  to  sue  tor  property  sold  under  292  111.  101,  126  N.  E.  608 ;    Arnold  v, 

execution    within    four    months    before  Kuapp.  75  W.  Va.  804,  84  S.  E.  895. 

bankruptcy,  or  Its  value,  without  ten-  ss  Abele  v.    s.  A.   Meagher    Co.,   227 

dering  back  the  amount  paid.    Dreyer  v.  Mass.  427,  116  N.  E.  805. 
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where  the  directors  of  a  corporation,  in  order  to  protect  the  bankrupt 
and  to  hold  out  money  which  ought  to  go  to  his  creditors,  fail  to  declare 
a  dividend  which  they  might  and  should  declare,  the  trustee  may  main- 
tain a  suit  to  compel  the  declaration  of  a  dividend  and  its  payment  to 
him" 

On  similar  principles,  the  trustee  may  sue  for  the  recovery  of  usuri- 
ous interest  paid  by  the  bankrupt.1'  But  he  cannot  recover  from  the 
bankrupt's  creditor  securities  pledged  to  secure  the  payment  of  a  usuri- 
ous loan  without  tendering  the  amount  lawfully  due,  where  that  is  what 
the  law  of  the  state  requires.*"  The  trustee  may  also  sue  for  the  bank- 
rupt's share  in  a  community  estate,**  and  he  has  an  absolute  right  to 
partition  against  the  bankrupt's  wife.8*  He  may  also  sue  for  an  interest 
in  a  remainder  assigned  by  the  bankrupt,"  for  property  erroneously  or 
improvidently  surrendered  to  claimants  by  a  previous  receiver  of  the 
same  estate  in  bankruptcy,**  for  the  profits  of  a  manufacturing  plant 
leased  by  the  bankrupt  corporation,"  and  for  an  accounting  on  the  part 
of  a  pledgee  of  property  of  the  bankrupt,  who  has  sold  the  same  im- 
providently or  contrary  to  the  agreement  of  pledge.**  Also  it  is  within 
the  province  of  a  trustee  in  bankruptcy  to  maintain  suits  for  the  removal 
of  clouds  on  the  title  of  property  coming  into  his  hands  as  trustee.** 

As  a  membership  in  a  stock  exchange,  board  of  trade,  or  similar  or- 
ganization, held  by  the  bankrupt,  becomes  assets  of  his  estate  in  bank- 
ruptcy, if  it  has  an  actual  market  value  and  is  salable,  it  passes  to  his 
trustee,  and  the  latter  may  take  such  steps  as  are  necessary  to  convert 
it  into  money,  and  therefore  may  maintain  a  suit  against  the  exchange 
or  board,  or  its  governing  authorities, .to  compel  the  issuance  to  him  of  a 
membership  certificate,  but  only  for  the  purpose  of  a  sale.*" 

The  statute  also  vests  the  trustee  with  title  to  "rights  of  action  aris- 
ing upon  contracts  or  from  the  unlawful  taking  or  detention  of,  or 

*•  in  re  Brantman,  244  Fed.  101,  166  »*  Id  re  Peacock,  178  Fed.  851,  24  Am. 

C.  C.  A.  529,  40  Am.  Bankr.  Rep.  18.  Bankr.  Hep.  150.    Where  defendant  took 

"  Darby  v.   Boatmen's  Sav.   Inst.,  1  charge  of  a  corporation's  business  un- 

Dill.  141,  4  N.  B.  R.  600,  Fed.  Cas.  No.  der  a  factor's  agreement  entitling  him  to 

3,571 ;   Bromley  v.  Smith,  2  Bias.  511,  5  a  lien  for  advances  on  stock,  accounts 

N.  B.  R.  152,  Fed.  Cas.  No.  1,922.    And  receivable,  etc.,  the  corporation's  trustee 

see  supra.  |  844.  In  bankruptcy  was  held  entitled  to  an 

"'  Rice  v.  Schneck,  189  App.  Dlv.  877,  accounting    from    defendant    for    mer- 

179  N.  T.  Supp.  335.  chandise  sold,  or  Its  value,  for  accounts 

a*  Collins  v.  Bryan,  40  Tex.  Civ.  App.  collected,  and  for  loans  and  advances. 

88,  88  S.  W.  432.  Boise  v.  Talcott  (D.  C.)  212  Fed.  268,  38 

>»Harlln  v.  American  Trust  Co.,  67  Am.  Bankr.  Rep.  838. 

Ind.  App.  213,  119  N.  E.  IcO,  «  Lance  v.  Tainter,  137  N.  C.  249,  49 

si  Clowe  v.  Senvey,  74  Misc.  Rep.  254.  S.  E.  211 ;   Oaxlay  v.  Williams,  147  Fed. 

181  N.  T.  Supp.  817.  678.  77  C.  C.  A.  682,  14  L.  R.  A.  (N.  S.) 

as  Whitney  v.  Wenman,  140  Fed.  959.  1199,  17  Am.  Bankr.  Bep.  249. 

14  Am.  Bankr.  Rep.  501.  »»  Board  of  Trade  of  City  of  Chicago 

»*  Gill   v.    Bell's   Knitting   Mills,    137  v.   Weston,  243  Fed.  332,  156  a  O.  A. 

App.  Dlv.  553.  121  N.  T.  Supp.  692.  112,  40  Am.  Bankr.  Rep.  263. 
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injury  to,  his  [the  bankrupt's]  property."  m  Consequently  the  trustee 
may  sue  not  only  on  contractual  rights  of  action  vested  in  the  bankrupt 
at  the  time  of  the  adjudication,88  but  also  on  such  torts  as  are  not  purely 
personal  but  involve  pecuniary  injury  or  loss  or  diminution  of  the  es- 
tate in  bankruptcy."  Creditors  who  obtain  possession  of  the  debtor's 
property  without  his  authority  or  consent,  and  proceed  to  administer 
it,  by  turning  it  into  money  and  paying  off  debts  and  claims,  are  also 
liable  to  his  trustee  in  bankruptcy  afterwards  appointed,  who  may  sue 
them  as  for  a  conversion,  or,  waiving  the  tort,  for  the  value  of  the  prop- 
erty.40 But  the  trustee  cannot  maintain  a  suit  in  tort  for  conspiracy 
in  assisting  the  bankrupt  to  place  his  property  beyond  the  reach  of 
creditors,  against  persons  who  are  alleged  to  have  performed  their  acts  of 
conspiracy  pending  the  bankruptcy  proceedings,  but  before  the  adjudica- 
tion, where  it  is  not  alleged  that  any  of  the  defendants  received  any 
portion  of  the  estate,  and  the  only  result  of  the  conspiracy  is  to  turn 
the  bankrupt's  property  into  money  in  his  hands,  for  which  he  has  failed 
to  account  to  the  trustee.41  The  bankrupt  himself  is  also  liable  at  the 
suit  of  his  trustee  for  a  tort  committed  on  the  bankrupt's  property  when 
he  went  into  bankruptcy,  and  it  is  no  defense  to  such  an  action  that 
he  has  no  property  of  his  own  with  which  to  respond.4*  But.  it  cannot 
be  maintained  that  it  is  the  duty  of  the  trustee  to  bring  suits  for  the 
infringement  of  a' patent  owned  by  the  bankrupt,  or  that  his  failure  to 
do  so  is  negligence.** 

Causes  of  action  may  of  course  also  accrue  to  the  trustee  out  of  his 
dealings  with  other  persons  in  his  official  character  as  trustee.  For 
example,  where  a  bankrupt's  trustee  was  in  possession  of  certain  ma- 
chines which  had  been  received  by  the  bankrupt  under  a  contract  of 
conditional  sale,  and  at  the  direction  of  the  seller,  but  through  a  mistake 
on  his  own  part,  the  trustee  delivered  certain  of  them  to  a  third  person, 
without  payment  and  without  authority  from  the  bankruptcy  court, 
it  was  held  that  the  trustee  was  entitled  to  recover  from  such  person 
either  the  machines  or  their  value." 

§  393.  Trustee's  Right  of  Action  Exclusive. — Upon  an  adjudication 
in  bankruptcy,  the  bankrupt's  property  and   rights  of  action  vest  in 

it  Bankruptcy  Act  1888,  1  70a.  «  Friedman  v.  Myers,  30  Ohio  Cir.  Ot 

•a  See  supra,  I  842.  R.  303. 

"  Supra,  t  343.  And  see  Brunnemer 
v.  Cook  &  Bernheimer  Co.,  89  App.  Dlv. 
406,  85  N.  X.  Supp.  U54. 

«  ln  re  TbomuB,  199  Fed.  214,  29  Am.  *3  K»"«  v-  Hall,  29  Fed.  508. 

Bankr.  Hep.  945.     And  see  State  Bank  »*In  re  Caldwell  Machinery  Co.  (D. 

of  Chicago  v.  Cox,  143  Fed.  91,  T4  a  C.      C.)  215  fed.  428. 
A.  285,  16  Am.  Bankr.  Rep.  32, 
Blk.Bkb.(3d  Ed.)— 55 
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his  trustee,  and  thereafter  suits  in  respect  to  the  same  must  be  brought 
in  the  name  of  the  trustee,  not  in  that  of  the  bankrupt."  If  the  bank- 
rupt sues,  it  is  a  good  plea  in  abatement  that  he  has  been  adjudicated  and 
a  trustee  appointed."  And  conversely,  it  is  no  defense  to  a  suit  by 
the  trustee  to  recover  a  debt  due  to  the  bankrupt  that  the  same  debt 
has  been  claimed  by  the  bankrupt  as  a  set-off  in  a  pending  suit."  The 
trustee's  right  of  action  is  also  exclusive  of  that  of  the  creditors.  If  he 
refuses  or  neglects  to  bring  a  suit  which  they  deem  necessary  or  advis- 
able, their  remedy  is  to  apply  to  the  court  of  bankruptcy  for  an  order 
compelling  him  to  do  so,  or,  in  extreme  cases,  for  his  removal  and  the 
appointment  of  a  new  trustee.4*  Before  the  election  and  qualification 
of  a  trustee,  it  is  true,  any  creditor  of  the  bankrupt  has  the  right  to 
institute  a  suit  to  set  aside  a  fraudulent  conveyance  or  recover  a  prefer- 
ence, but  when  a  trustee  is  elected  pending  such  a  suit,  he  is  entitled 
to  become  a  party  plaintiff  therein."  And  after  the  trustee  is  in  the 
exercise  of  his  official  functions  it  belongs  to  him  alone  to  institute  and 
maintain  a  suit  of  this  character,  at  least  to  the  exclusion  of  any  credi- 
tor who  has  not  a  special  lien  on  the  property  in  question,  and  certainly 
to  the  exclusion  of  all  simple- contract  creditors."  And  the  fact  that 
creditors  of  a  bankrupt  had  acquired  a  lien  on  property  fraudulently 
transferred  more  than  four  months  before  the  bankruptcy,  and  are 
therefore  entitled  to  sue  to  set  aside  the  conveyance,  notwithstanding 
the  bankruptcy  proceedings,  does  not  deprive  the  bankrupt's  trustee 
of  the  right  to  maintain  a  similar  suit,  especially  where  the  creditors 


"Dessau  v.  Johnson,  66  How.  Prac. 
(N.  Y.)  4;  Rea  v.  Richards,  56  Ala.  396; 
First  Nat.  Bank  v.  Waite,  57  Vt.  608; 
Elderkin  v.  Elderkin,  1  Root  (Conn.)  139. 

*"  Cook  v.  I-nnsIng,  3  McLean,  571, 
Fed.  Cas.  No.  3,162. 

<>  Miller  v,  Delaware,  L.  ft  W.  R.  Co., 
Fed.  Cas.  No.  9,566. 

«» In  re  Oakley  (D  .  C.)  215  Fed.  265, 
31  Am.  Bankr.  Rep.  806;  Miners'  ft  Mer- 
chants' Bank  v.  Union  Loan  ft  Trust  Co., 
5  Alaska,  511.  And,  see  supra,  I  281. 
That  a  creditor  of  a  bankrupt  is  dissat- 
isfied with  the  manner  In  which  the 
trustee  Is  discharging  his  duties  does  not 
Justify  him  In  standing  aloof  from  the 
bankruptcy  proceedings  and  bringing  an 
Independent  suit  to  recover  his  debt. 
De  Muth  v.  Faw,  103  Wash.  279, 174  Tac. 
18.  As  to  the  rights  of  creditors  In  re- 
spect to  directing  the  trustee  to  bring 
suits,  and  the  discretion  of  the  trustee 
in  submitting  to  a  vole  of  the  creditors 
the  question  whether  particular  action 
shall  be  taken,  see  supra,  9  -»">-■     Com- 


pare Darts  v.  W.  F.  Vandiver  ft  Co.,  143 
Ala.  202,  38  South.  850,  where  It  la  said 
that  if  creditors,  acting  independently, 
bring  suits  for  the  recovery  of  assets 
which  the  trustee  ia  negligently  or  inten- 
tionally permitting  to  escape,  it  does  not 
He  with  the  trustee  to  complain  of  their 
action. 

«  Frost  v.  Latham  ft  Co.,  181  Fed.  866. 
25  Am.  Bankr.  Rep.  313. 

jo  Lovell  v.  Latham  ft  Co.  (D.  C.)  211 
Fed.  374,  32  Am.  Bankr.  Rep.  191;  Vi- 
quesney  v.  Allen.  131  Fed.  21.  65  C.  C.  A. 
250,  12  Am.  Bankr.  Rep.  402;  Moore- 
Scliafer  Shoe  Mfg.  Co.  v.  Billings,  46  Or. 
401,  80  I'ac.  422;  New  Orleans  Nat. 
Banking  Asa'n  v.  Le  Rreton,  4  Woods, 
203,  14  Fed.  040.  But  see  Googins  v. 
Skillings.  118  Me.  299.  108  Atl.  50,  hold- 
IiiB  that  a  creditor  may  procei*d  in  the 
state  courts  to  set  aside  a  fraudulent 
transfer  as  to  him.  notwithstanding  the 
debtor's  bankruptcy,  if  the  trustee  takes 
no  action  or  if  the  creditor's  claim  la 
not  provable  in  bankruptcy. 
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have  not  yet  brought  their  suit,  and  are  joined  as  defendants  in  the 
trustee's  suit.61 

§  394.  Leave  or  Direction  to  Sue. — In  respect  to  suits  pending  by 
or  against  the  bankrupt  at  the  time  of  the  adjudication,  it  appears  that 
the  intervention  of  the  trustee  or  his  substitution  as  a  party  must  have 
the  sanction  of  the  court  of  bankruptcy.  For  the  language  of  the  stat- 
ute is  that  he  "may,  with  the  approval  of  the  court,  be  permitted  to 
prosecute"  a  suit  begun  by  the  bankrupt,  or,  if  the  pending  action  was 
against  the  bankrupt  as  defendant,  that  "the  court  may  order  the  trus- 
tee to  enter  his  appearance  and  defend." "  Before  attempting  to  take 
the  place  of  the  bankrupt  in  a  pending  suit,  therefore,  the  trustee  should 
obtain  the  consent  or  order  of  the  court  of  bankruptcy."  But  it  is 
otherwise  as  to  actions  which  the  trustee  begins  on  his  own  account  after 
taking  charge  of  the  estate,  whether  the  suit  is  to  collect  a  debt,  set 
aside  a  fraudulent  transfer,  or  recover  a  preference.  His  right  to  bring 
such  actions  is  clearly  conferred  by  the  statute,  and  his  duty  to  do  so 
is  incident  to  his  office  and  does  not  depend  upon  the  orders  or  instruc- 
tions of  the  court.  Any  such  suit  may  be  brought  in  a  state  court  by 
the  trustee  on  his  own  initiative  and  responsibility,  without  first  ob- 
taining the  leave  or  direction  of  the  court  of  bankruptcy,  and  the  fact 
that  he  proceeds  without  any  order  from  that  court  is  no  defense  or  valid 
objection."  It  is  true  that  the  statute  requires  trustees  to  collect  and 
liquidate  the  assets  of  the  estate  "under  the  direction  of  the  court,"  but 
this  does  not  require  an  express  order  or  direction  to  institute  any  par- 
ticular suit.65  However,  it  is  also  true  that  a  trustee  who  hesitates  or 
refuses  to  bring  a  suit  for  the  recovery  of  assets  may  be  ordered  to  do 
so  on  the  petition  of  a  creditor,  provided  the  latter  will  give  a  bond 
to  protect  the  estate  from  liability  for  costs  and  expenses." 

In  the  particular  case  of  a  proceeding  by  the  trustee  of  a  bankrupt 
corporation  to  collect  unpaid  subscriptions  to  its  capital  stock,  there 
must  first  be  an  order  of  the  court  of  bankruptcy  directing  the  insti- 

"  Thomas  v.  Roddy,  122  App.  DIv.  851,  Ryerson,  34  Mich.  362;  Hallacfc  v.  Tritcb, 

107  N.  T.  Supp.  473.  17    N.  B.  R.  293,  Fed.  Cas.  No.    6,056. 

«  Bankruptcy  Act  1898,  $  lib,  c.  Compare  Ohisolm  v.  Wallace,  146  Ala. 

b>  Hahlo  v.  Cole.  112  App.  Dlv.  630,  9S  683,  40  South.  219.    And  see,  under  the 

N.  T.  Strop.  1049 ;  In  re  Haensell,  91  Fed.  act  of  1867,  Pollock  v.  Hill,  69  Ala.  515 ; 

355,  1  Am.  Bankr.  Rep.  286;  The  Alert,  Maybln   v.  Raymond,  15  N.  B.  R.   353, 

199  Fed.  542.  Fed.  Cas.  No.  9,338.     As  to  necessity  of 

»*  Traders'  Ins.  Co.  v.  Mans,  118  Ga.  previous  demand  or  notice  to  defendant, 

381,  45  S.  E.  426;  Coalman  v.  Dodd,  S3  see  Grant  v.  National  Bank  of  Auburn, 

Ga.  App.  653.  99  8.  E.  150.    Cartwrhjnt  197  Fed.  581,  28  Am.  Bankr.  Rep.  712. 
v.    West,  155  Ala.  619,  47  South.    93;  "Callahan  v.  Israel,  186  Mass.  883, 

Chlsm  t.  Citizens'  Bank,  77  Miss.  599,  71  N.  E.  812. 

27  South.  637;  Cbism  v.  Bank  of  Friars  »«In  re  Bailey  (D.  C.)  151  Fed.  953, 

Point  (Miss.)  27  South.  610;  Edwards  V.  18  Am.  Bankr.  Rep.  220.     And  see,  su- 

Schtlllneer,  148  111.  App.  227;  Avery  v.  pra,  |  282. 
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tution  of  proceedings  against  the  delinquent  stockholders  and  notice 
to  them  and  an  opportunity  to  be  heard  as  to  the  validity  of  the  claim." 
But  if  these  conditions  are  fulfilled,  they  can  question  the  validity  of  the 
order  authorizing  suit  only  in  a  direct  proceeding  in  the  court  of  bank- 
ruptcy."8 

§  395.  Suit  by  Foreign  Assignee  in  Bankruptcy. — The  American 
rule  as  to  the  effect  of  foreign  bankruptcy  on  the  property  of  the  bank- 
rupt, as  stated  by  Story,  is  that  an  adjudication  abroad  is  not  regarded 
as  vesting  the  assignee  with  title  to  the  property  of  the  debtor  which 
may  be  without  the  jurisdiction  of  the  country  where  the  proceedings 
take  place,  or  that,  if  it  is  recognized  as  having  that  effect  (which  is  the 
case  in  some  of  our  courts),  at  least  it  is  universally  held  that  we  are 
not  bound  by  comity  to  give  effect  to  foreign  bankruptcy  laws  to  the 
extent  of  impairing  the  remedies,  or  lessening  the  securities,  which  our 
laws  have  provided  for  our  own  citizens.**  But  while  the  right  of  a 
foreign  assignee  in  bankruptcy,  as  respects  the  assets  of  the  bankrupt, 
must  yield  to  the  claims  of  creditors  of  the  bankrupt  seeking  the  aid 
of  the  domestic  courts,  yet  such  foreign  assignee  may,  as  the  represent- 
ative of  the  bankrupt,  sue  to  collect  the  assets  to  the  same  extent  as 
the  bankrupt  could  have  done  had  not  bankruptcy  intervened,  though 
whether  he  may  sue  in  his  own  name  or  must  sue  in  the  name  of  the 
bankrupt  is  a  local  question,  depending  upon  whether  or  not  an  assign- 
ment by  operation  of  law  is  sufficient  to  enable  the  assignee  to  sue  in  his 
own  name." 

§  396.  Suits  Against  Trustee. — A  trustee  in  bankruptcy  may  be 
sued  by  any  one  having  a  valid  claim  against  him  for  acts  done  in  the 
administration  of  the  estate,  as,  for  the  recovery  of  money  which  has 
come  into  his  hands  but  which  does  not  constitute  assets  of  the  estate, 
properly  belonging  to  the  plaintiff,  or  for  the  conversion  of  goods  sim- 
ilarly claimed  by  such  plaintiff  as  his  own.'1  So,  a  suit  may  be  main- 
s'Chamberlain  v.  Piercy,  82  Wash.  man  v.  Caen,  34  Barb.  (N.  T.)  66;  s.  c, 
157.  143  Pac.  977;  Natwlck  v.  TerwllU-  1  Hun,  647,  4  Thomp.  &  0.  171, 10  N.  B. 
ger,  24  Wyo.  253,  157  Pae.  696,  160  Pac.      R.  512. 

33a     And  see,  supra,  |  148.     Compare  »i  lu  re  Snelllng,  202  Fed.  258;  Gard- 

Porter  v.  Hughes,  198  Ala.  36,  73  South.  ner  v.  Planters'  Nat.  Bank,  54  Tex.  Civ. 
400.  App.  572,  118  S.  W.  1146;  Sehall  v.  Kin- 

os  Bernard  v.  Carr,  167  N.  C.  481,  83  sella,  117  La.  687,  42  South.  221;  Hos- 
S.  B.  816.  mer  v.  Jewett,  6  Ben.  208,  Fed.  Cas.  No. 

«»  Story,  Conflict  of  Laws  (8th  edu.)  6,713;  Smith  v.  Gordon,  6  Law  Hep.  313, 
pp.  565.  575.    And  see  supra,  i  14.  Fed.  Cas.  No.  13,052;  State  v.  Trustees 

«o  Hunt  v.  Jackson,  5  Blatchi.  349,  Fed.      of  University,  65  N.  C.  714,  5  N.  B.  R. 
Cas.  No.  6.893 ;  Rhine  v.  Drummond,  1      466,  Fed.  Cas.  No.  10,318 ;  Cogdell  v.  El- 
Brock.  62.  Fell.  Cas.  No.  1,531 ;  Merrick's      urn,  69  N.  O.  464,  12  Am.  Rep.  657,  10  N. 
Estate,  5  Watts  &  S.  (Pa.)  9;  In  re  Mer-      B.  R.  326, 
rick,  2  Ashtn.  (Pa.)  4S5.    Contra,  Mossel- 
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tained  against  the  trustee  to  establish  the  validity  and  lien  of  an  incum- 
brance on  property  of  the  bankrupt  in  his  hands,"*  or  by  a  chattel  mort- 
gagee to  establish  his  claim  upon  the  fund  arising  from  the  trustee's 
sale  of  the  mortgaged  goods,  where  a  sum  was  ordered  reserved  out 
of  the  proceeds  of  the  sale,  to  satisfy  any  liens  which  might  be  estab- 
lished,9* or  the  trustee  may  officially  be  made  a  defendant  in  a  suit 
to  foreclose  a  mortgage  on  property  of  the  bankrupt,  commenced  after 
his  appointment  and  qualification.**  So  also,  an  action  lies  against  him 
for  money  received  by  him  as  assets  of  the  estate  and  not  paid  over  to 
creditors,*8  or  for  wrongfully  paying  out  a  fund  in  his  hands  to  other 
creditors  than  the  one  solely  entitled  to  it.**  But  a  suit  against  the  trus- 
tee is  not  a  proper  or  permissible  procedure  for  one  who  is  simply  a  cred- 
itor of  the  bankrupt  and  seeks  thereby  to  collect  his  debt.  He  must 
take  the  course  prescribed  by  the  statute,  proving  his  claim  in  the 
bankruptcy  proceedings  and  taking  his  dividend  with  the  rest.*7  Nor 
can  one  sue  the  trustee  in  a  state  court  whose  claim  is  properly  to  be 
presented  to  the  court  of  bankruptcy  as  a  part  of  the  legitimate  ex- 
penses of  administration.**  And  the  bankrupt  himself  has  no  standing 
to  sue  the  trustee  in  respect  to  any  property  vesting  in  the  latter  by  vir- 
tue of  the  adjudication.** 

If  the  trustee  dies  or  absconds  pending  the  suit,  his  co-trustee  or 
his  successor  in  the  office  of  trustee  may  be  brought  in.10  As  to  the 
defenses  available  to  the  trustee  in  such  an  action,  it  is  said  that  he  is 
limited  to  such  defenses  on  behalf  of  creditors  as  they  themselves  would 
be  entitled  to  rely  upon."  But  clearly  he  may  plead  usury,  and  proba- 
bly it  is  his  duty  to  do  so,"  or  the  illegality  of  the  consideration,  as 
where  the  note  in  suit  was  given  in  a  gambling  transaction.78     As  to 

"Chattanooga    Nat.    Bank    v.   Borne  himself.     Hebert  v.  Crawford,  228  T".  S. 

Iron  Co..  99  Fed.  82,  3  Am.  Bankr.  Hep.  204.  33  Sup.  Ct.  484,  57  L.  Ed.  800.  30 

582 ;  Nanman  Co.  v.  Bradahaw,  193  Fed.  Am.  Bankr.  Bep.  24. 

350. 113  C.  C.  A.  274,  27  Am.  Bankr.  Bep.  «  United  States  v.  Dewey.  39  Fed.  251. 

565.  "  Catlin  v.  Foster,  1  Sawy.  37.  3  N.  B. 

«'  Skilton  v.  Codington.  185  N.  T.  80,  B.  540,  Fed.  Can.  No.  2JS19. 

77  N.  E.  790,  113  Am.  St.  Bep.  885.  «*  In  re  Empli-p  Construction  &  Sup- 

**  Tendon    v.   Townsbend.   112   N.   T.  ply  Co..  187  Fed.  495,  19  Am.  Bankr.  Bep. 

93,  19  N.  E.  424.  8  Am.  St.  Bep.  712.  704. 

•■  Hall  v.   dishing,  8  Mass.  521.     A  «»Tn  re  Kranleh,  174  Fed.  908.  23  Am.  . 

trustee    In  bankruptcy,  who  has    been  Bankr.  Bep.  550. 

charged  by  the  bankraptey  court  In  a  io  Fenton  v.  Collerd.  8  Ben.  27,  11  N. 

summary  proceeding  with  the  value  of  B.  B.  535.  Fed.  Cas.  4,731. 

property  which  came  into  his  possession  n  Marine  Snv.  Bank   v.  Norton.  160 

n*  assets  of  the  estate,  and  was  Improp-  Mich.  614,  125  N.  W.  754. 

erly  delivered  by  him  to  a  Ann  In  which  12  In  re  Hoole,  3  Fed.  496.     And  see 

he  was  a  partner,  may  he  enjoined  by  a  supra,  I  344. 

state  court  from  using  the  partnership  is  In  re  Hill,  187  Fed.  214,  26  Am. 

asrets  to  satisfy  the  Judgment  against  Bankr.  Bep.  133. 
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the  form  of  action,  the  rule  is  that  if  the  trustee  is  alleged  to  have  in 
his  possession,  or  to  have  converted  to  the  use  of  the  estate,  property 
which  did  not  constitute  a  part  of  the  assets  in  bankruptcy,  he  may  be 
sued  in  trespass  or  trover  for  its  value  by  the  rightful  owner,7*  but  not 
in  replevin,  since  the  latter  form  of  action  would  involve  the  physical 
change  of  possession  .of  property  which,  being  in  the  hands  of  the  trus- 
tee as  an  officer,  is  in  the  custody  and  exclusive  control  of  the  court  of 
bankruptcy.16  And  for  similar  reasons,  a  state  court  has  no  jurisdiction 
to  entertain  a  suit  to  enjoin  the  collection  of  assets  by  a  trustee  in  bank- 
ruptcy." As  to  the  other  incidents  of  a  suit  against  the  trustee,  it  may 
be  remarked  that  the  rule  applies  that  one  who  purchases  pendente  lite 
is  bound  by  the  subsequent  proceedings,"  and  that  if  the  trustee,  being 
made  a  defendant  to  a  suit,  fails  to  come  in  and  assert  his  rights,  he 
will  be  just  as  much  barred  by  a  default  judgment  or  decree  as  any 
other  party. n  But  when  a  judgment  has  been  recovered  against  the 
trustee  in  his  official  capacity  (that  is,  a  judgment  which  is  effective 
against  the  estate  in  bankruptcy  rather  than  against  the  trustee  per- 
sonally) there  should  be  no  attempt  to  collect  it  by  the  ordinary  process 
of  execution.7*  The  plaintiff  must  seek  his  remedy  in  the  court  of  bank- 
ruptcy, which,  having  exclusive  possession  and  jurisdiction  to  admin- 
ister the  estate,  and  having  control  over  the  trustee  as  its  officer,  can 
make  all  proper  orders  relating  to  the  satisfaction  and  payment  of  the 
judgment.*0 


"  In  re  Spltzer,  130  Fed.  879,  G6  a 
C.  A.  35.  12  Am.  Bank r.  Rep.  346 ;  In  re 
Russell  (C.  C.  A.)  101  Fed.  248,  3  Am. 
Bankr.  Hep.  058 ;  Trwla  v.  Osgood,  Tl  N. 
H.  185.  51  AH.  633.  But  compare  In  re 
Mertens,  131  Fed.  507,  12  Am.  Bankr. 
Rep.  608. 

i*  Weeks  v.  Fowler,  71  N.  H.  221,  51 
Atl.  624 ;  Crosby  v.  Spear.  08  Me.  542. 
57  AH.  881.  09  Am  St.  Rep.  424  T  Concord 
Iron  4  Metal  Co.  v.  Conch,  75  N.  H.  593, 
73  AH.  301 ;  Yegen  v.  Northern  Pac.  Ry. 
Co.,  19  N.  D.  70. 121  N.  W.  205.  But  see 
Ayera  v.  Farwell,  196  Mass.  349,  82  N. 
E.  35,  holding  that  one  may  maintain 
replevin  In  a  state  court  to  obtain  posses- 
sion of  the  property  of  a  bankrupt,  after 
the  adjudication  In  bankruptcy,  but  be- 
fore anything  else  lins  been  done  to  ob- 
tain possession  of  his  property  In  the  fed- 
eral courts.  And  sec  Exler  v.  Wickea 
Bros..  263  Pa.  150.  106  Atl.  233. 

'«  Southern  v.  Fisher,  6  S.  C.  345,  16 


N.  B.  R.  414;  Keegan  v.  King,  06  Fed. 
758.  3  Am.  Bankr.  Rep.  79. 

t»  Klmberllng  v.  Hartly,  1  McCrary, 
136,  1  Fed.  571. 

"  Turner  v.  Indianapolis,  B.  ft  W.  Ry. 
Co.,  S  Bis*.  380,  Fed.  Cas.  No.  14,259. 

to  In  re  Stringer  (D.  C.)  230  Fed.  177, 
37  Am.  Bankr.  Rep.  44. 

«°  J.  B.  McFarian  Carriage  Co.  v.  Sol- 
anas,  106  Fed.  145,  45  C.  C.  A.  253,  5  Am. 
Bankr.  Rep.  442,  dissenting  opinion  of 
Shelby,  J.  The  opinion  of  the  majority 
of  the  court  was  based  on  the  theory  that 
the  fund  or  property  In  question  was  not 
a  part  of  the  assets  of  the  estate  in  bank- 
ruptcy. See  Smith  v.  Herman,  8  Ga. 
App.  202,  68  S.  E.  1014.  But  a  court  of 
bankruptcy  cannot,  by  a  summary  or- 
der, require  a  trustee  to  pay  a  Judgment 
for  costs  rendered  against  him  in  an- 
other Jurisdiction,  where  there  are  no 
funds  of  the  estate  In  his  hands.  In  re 
Howard,  130  Fed.  1004,  12  Am.  Bankr. 
Rep.  462. 
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As  to  suits  in  which  the  object  is  to  recover  damages  from  the  trus- 
tee personally,  it  is  ruled  that  he  is  not  liable  to  suit  in  a  state  court 
for  any  acts  done  in  the  performance  of  his  duty  under  the  orders  of  the 
court  of  bankruptcy.81  But  on  the  other  hand  he  may  be  sued  for  dam- 
ages for  any  wrongful  acts  which  were  entirely  beyond  his  authority 
or  duty  and  which  resulted  in  injury  to  third  persons.8*  Conversely,  for 
such  acts  the  estate  of  the  bankrupt  is  not  liable,  but  only  the  trustee 
individually.88  Finally,  in  his  administration  of  the  property,  the  trustee 
in  subject  to  the  police  regulations  of  the  state.  Thus,  the  jurisdiction 
of  the  court  of  bankruptcy  over  the  estate  of  the  bankrupt  does  not  ex- 
clude the  jurisdiction  of  the  state  courts  to  entertain  an  action  for  the 
abatement  of  a  liquor  nuisance  on  property  of  the  estate,  that  being  a 
matter  of  police  regulation,  which  does  not  interfere  with  the  proper 
jurisdiction  of  the  federal  court.84 

§  397.  Same;  Leave  of  Court.— Under  the  former  bankruptcy  law, 
it  was  held  that  an  assignee  in  bankruptcy  could  not  be  sued  in  a  state 
court  unless  upon  leave  first  obtained  from  the  court  of  bankruptcy  un- 
der which  he  was  acting.8*  And  the  same  rule  has  been  applied  under 
the  present  statute  to  suits  against  trustees  in  bankruptcy,  where  the  ob- 
ject of  the  suit  is  to  recover  or  reclaim  specific  property  claimed  by  the 
trustee  to  constitute  part  of  the  estate  in  his  hands  and  which  he  has 
reduced  to  possession.88  A  suit  of  this  character  brought  against  him 
without  leave  may  be  enjoined,  at  his  request,  by  the  bankruptcy  court,87 
or,  if  leave  to  sue  was  improvidently  granted,  it  may  be  revoked  by  the 
court  of  bankruptcy  on  being  fully  advised  of  all  the  facts.*8    But  if  the 

si  Wood  v.  Cummlngs,  197  Mass.  80,  South.  93,  82  Am.  St.  Rep.  284:    Carney 

P3  K.  E.  318.  v.  Averill,  110  Me.  172.  85  Ala.  494. 

»»  Berman  v.  Smith,  171  Fed.  735,  22  "  Lloyd  v.  Ball,  77  Fed.  366. 
Am.  Bankr.  Rep.  062.  An  action  lies  «»In  re  Schennerhorn,  145  Fed.  341, 
against  a  tniBtee  In  bankruptcy  for  will-  70  C.  C.  A.  215,  16  Am.  Bankr.  Rep.  507. 
ful  Injury  to  creditors  of  the  estate,  re-  Where  the  bankruptcy  court  had  grant- 
suiting  from  his  omission  or  Improper  ed  leave  for  the  Institution  of  a  fore- 
performance  of  hia  duties  as  to  notify-  closure  suit  after  the  election  of  the 
lng  them  of  meetings,  or  retaining  suffl-  trustee,  bo  that  the  state  court's  Jurisdlc- 
clent  funds  to  provide  for  their  known  tlon  over  the  parties  had  not  attached 
but  undetermined  claims.  Russell  v.  before  the  property  came  into  the  posses- 
Phelps,  42  Mich.  377,  4  N.  W.  1.  sion  of  the  bankruptcy  court,  and  It  ap- 

»a  Adams  v.  Meyers,  1  Sawy.  306,  8  peared  that  there  were  sufficient  assets 

TJ.  B.  R.  214,  Fed.  Cas.  No.  02.  to  pay  the  mortgage  debt  sought  to  be 

*«  Radford  v.  Tbomell,  81  Iowa.  709,  foreclosed,    as   well    as   the   two  prior 

45  N.  W.  890.  mortgages,   but   that    the   validity    and 

>>  Price  v.  Priee,  4  Hughes,  4.18,  48  amounts   due   on    the   three   mortgages 

Fed.  S23.  were  disputed,  and  the  same  issue  would 

so  in  re  Russell,  101  Fed.  248,  41  C.  be  presented  as  to  the  prior  mortgages 

C.  A.  323,  3  Am.  Bankr.  Rep.  088;  Tur-  as   was   Involved   In    the   mortgage  on 

reutlne  v.  Blackwood,  125  Ala.  436,  23  which   foreclosure   was   begun,   It   was 
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object  of  the  suit  is  only  to  establish  a  lien  or  recover  a  money  judgment, 
and  it  does  not  seek  in  any  way  to  disturb  the  trustee's  possession  of 
property  in  his  hands,  or  to  interfere  with  or  contravene  the  proceedings 
of  the  courts  of  bankruptcy,  there  is  authority  in  support  of  the  view 
that  it  may  be  maintained  without  leave  of  the  bankruptcy  court,** 
especially  in  view  of  the  act  of  Congress  which  permits  receivers  ap- 
pointed by  the  federal  courts  to  be  sued  without  previous  leave,**  which 
certainly  applies  to  receivers  in  bankruptcy,*1  and  may  easily  be  ex- 
tended by  analogy  so  as  to  include  trustees. 

§  398.  Enjoining  Proceedings  Against  Trustee. — Since  the  posses- 
sion of  property  of  a  bankrupt  by  his  trustee  is  the  possession  of  the 
court  of  bankruptcy,  and  that  possession  cannot  be  lawfully  disturbed 
or  ousted  by  any  person  without  the  permission  of  the  court,  the  court 
has  undoubted  power  and  jurisdiction  to  enjoin  any  proceeding  intended 
to  take  specific  property  out  of  the  hands  of  the  trustee.**  And  a  sim- 
ilar rule  applies  to  any  proceeding  which  would  seriously  interfere  witV 
the  administration  of  the  estate  in  bankruptcy  or  cause  unnecessary  loss 
to  creditors,  as,  for  example,  a  suit  in  ejectment  to  recover  premises 
leased  to  the  bankrupt  and  which  the  receiver  in  bankruptcy  continues 
to  occupy  for  the  purpose  of  closing  up  the  business  of  the  bankrupt.*8 
But  the  court  will  not  stay  suits  proceeding  in  the  state  courts  between 
different  creditors  of  the  bankrupt,  when  the  trustee  in  bankruptcy  al- 
ready has  possession  of  the  property  which  is  the  subject-matter  of 
such  suits,  and  cannot  be  bound  or  in  any  way  affected  by  the  results  of 
such  litigation.**  And  where  a  suit  in  equity  is  pending  in  another  court 
to  establish  a  lien  on  a  fund  in  the  hands  of  a  trustee  in  bankruptcy,  it 
is  doubtful  whether  that  court  has  jurisdiction  to  restrain  the  trustee 
from  distributing  the  fund  to  creditors,  pending  the  determination  of 
the  suit,  probably  the  better  rule  requiring  the  complainant  to  resort 
to  the  court  of  bankruptcy  for  an  order  to  that  effect.8* 

lipid  that  the  further  prosecution  of  the  101  Fed.  248.  41  C.  C.  A.  323,  3  Am. 

foreclosure  proceedings  should  be  stayed.  Bankr.  Rep.  658;    Keegau  v.  King,   96 

In   re  Locust  Building  Co.    (D.   C.)   272  Fed.  758,  3  Am.   Bankr.  Bep.  79;    In   re 

Fed.  088.  47  Am.  Bankr.  Rep.  136.  People's  Mall  8.  S.  Co.,  8  Ben.  226,  2  N. 

b»  Gardner  y.  Planters'  Nat.  Bank  of  B.  14.  552,  Fed.  Cas.  No.  10.070:  Hewett 

Honey  Grove,  54  Tex.  Civ.  App.  572,  118  v.  Norton,  1  Woods,  68,  13  N.  B.  R.  276. 

8.  W.  1146;  In  re  Smith  (D.  C.)  121  Fed.  Fed.  Cas.  No.  6.441:  In  re  Miller,  6  Bias. 

1014.  9  Am.  Bankr.  Rep.  603.  30.  Fed.  Cas.  No.  9,551;    Wagner  v.  Mt 

""  Act  Cong.  August  13,  1888,  25  Stat.  CHrmel  Iron  Works  (C.  C.  A.)  2TO  Fed. 

436.  80.  46  Am.  Bankr.  Rep.  508." 

•  i  In  re  Kunter  £  Cohen.  121  Fed.  0R4.  os  In       chambers,  98  Fed.  865,  3  Am 

58  C.  C.  A.  260.  9  Am.  Bfnkr.  Rep.  aTi  Rnnkl,  R       ^ 

»s  In  re  Seumnerhorn.  145  Fed.  341, 

76  C.  C.  A.  215.  16  Am.  Bankr.  Rep.  507;  "  Mnln  v-  Bromley,  6  Fed.  477. 

Lloyd  v.  Ball,  77  Fed.  305;  In  re  Russell,  »» Chattanooga    Nat.   Bank   v.    Rome 
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§  399.  ^Garnishment  of  Trustee.— Like  a  receiver  in  equity  or  an  as- 
signee in  insolvency,  a  trustee  in  bankruptcy  cannot  be  required,  by 
the  process  of  garnishment,  to  account  to  a  judgment  creditor  of  the 
bankrupt  with  respect  to  money  or  property  in  his  hands  as  such  trus- 
tee, for  it  is  in  the  custody  of  the  law  and  under  the  control  of  the 
couit  of  bankruptcy  alone,  and  moreover  the  trustee  does  not  hold  as 
the  debtor  or  the  agent  of  the  bankrupt,  but  adversely  to  him.1*  So  also 
With  respect  to  garniAment  proceedings  instituted  by  one  holding  a 
judgment  or  other  claim  against  a  creditor  of  the  bankrupt  estate.  Nei- 
ther money  in  the  hands  of  the  trustee  which  is  distributable  in  the 
form  of  dividends,  nor  money  payable  under  a  composition  agreement,  ' 
can  be  reached  or  tied  up  by  the  process  of  attachment  or  garnishment 
from  another  court."  And  this  is  true  even  after  a  dividend  has  been 
declared,  the  precise  sum  ascertained  to  which  the  particular  creditor 
will  be  entitled,  and  the  trustee  ordered  to  pay  him  that  sum.  Still  a 
judgment  creditor  of  that  creditor  cannot  obtain  satisfaction  of  his 
claim  by  garnishment  of  such  distributive  share.  For  it  remains  within 
the  exclusive  jurisdiction  of  the  court  of  bankruptcy,  not  only  until  its 
payment  to  the  creditor  is  ordered,  but  until  it  has  actually  been  paid 
to  him.'* 

§  400.  Nature  and  Form  of  Remedy. — if  the  trustee  in  bankruptcy 
brings  his  action  in  the  court  of  bankruptcy,  it  will  be  governed  by  the 
ordinary  rules  of  procedure  in  the  federal  courts,  such  as  that  which  pre- 
serves the  distinction  between  legal  and  equitable  causes  of  action,  and 
if  the  suit  is  essentially  one  of  equitable  cognizance,  it  will  be  triable  by 
the  court  without  a  jury.**  On  the  other  hand,  if  he  goes  into  the  state 
courts,  he  must  bring  an  action  recognized  by  the  state  laws  as  appro- 


Iron  Co.,  99  Fed.  82,  S  Am.  Bankr.  Rep.  »'  In  re  Kohlsant,  18  N.  B.  R.  570,  Fed. 

582.  Cas.  No.  7,918. 

»«  Colby  v.  Coatee,  6  Cush.  (Mass.)  ESS;  *'  In  re  Cunningham,  18  N.  B.  R.  276. 

Lord  v.  Meachem,  32  Minn.  66,  19  N.  W.  Fed.  Cas.   No.  3.478. 

346;  Oliver  v.  Smith.  5  Mass.  183;  Field  »»I>okken  v.  Page,  147  Fed.  438.  77  C. 

v.  Jones,  11  Ga.  413:    Com.  v.  Hide  ft  C.  A.  674,  17  Am.  Bankr.  Rep.  228.    Bnt 

leather  Ina.  Co.,  119  Mass.  155.     But  In  bankruptcy  cases,  aa  In  others,  the 

see  In  re  Kranich.  182  Fed.  849.  25  Am.  Act  of  March  3,  1915,  38  Stat.  956  (Corap. 

Bankr.  Rep.  50.     It  appears  that  a  Judg-  St.  1916.  IS  1251n-1251c),  applies,  which 

ment  creditor  of  the  bankrupt  may  main-  provides  that,  when  a  suit  at  taw  should 

tain  garnishment  proceedings  against  the  have  been  brought  in  equity  or  a  snit  in 

trustee,  when  the  latter  has  collected  a  equity  at  law,  the  conrt  shall  order  any 

note  after  It  had  been  set  apart  to  the  necessary  amendment,  anil  that  any  par. 

bankrupt  as  exempt.    Barker-Bond  Lum-  ty  shall  have  the  right  at  any  stage  of 

ber  Co.  v.  Whaley,  117  Va.  642,  86  S.  E.  the  action  to  amend  so  as  to  obviate  the 

160.  objection  that  the  suit  was;  not  brought 
on  the  right  Bide  of  the  court 
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priate  to  secure  the  relief  for  which  he  asks,1**  and  he  will  h*.  bound  by 
the  rules  of  procedure  in  the  state  courts.1" 

When  the  action  is  to  recover  the  value  of  a  preferential  transfer  of 
property  by  the  bankrupt,  assumpsit  is  an  appropriate  form  of  action.1*8 
For  the  conditional  obligation  of  the  creditor  to  make  restitution  in  case 
the  debtor  is  adjudged  bankrupt  within  four  months  and  the  trustee 
elects  to  sue,  gives  rise  to  a  quasi  contract  sufficient  to  sustain  this  form 
of  action.  An  action  of  tort  is  also  suitable,  and  is  the  remedy  perhaps 
more  usually  adopted,  but  the  tort  may  be  waives.'*8  If  the  action  con- 
cerns goods  in  the  possession  of  a  third  person,  but  claimed  as  assets  of 
the  estate  in  bankruptcy,  the  trustee  may  maintain  the  action  of  replev- 
in."** If  the  object  of  the  suit  is  to  recover  the  value  of  property  trans- 
ferred by  the  bankrupt  in  fraud  of  the  act  or  for  the  purpose  of  hindering 
or  defrauding  his  creditors,  the  proper  form  of  action  is  trover.'**  But 
in  the  case  of  a  sale  of  the  debtor's  property  under  attachment,  if  the 
trustee  desires  to  pursue  the  attaching  creditor,  the  officer  making  the 
sale,  and  the  purchaser  at  the  sale,  on  the  ground  that  the  attachment 
was  dissolved  by  the  debtor's  adjudication  in  bankruptcy  and  that  the 
defendants  had  notice  thereof,  the  proper  form  of  action  is  trespass,  and 
not  trover.10*    A  suit  by  a  trustee  in  bankruptcy  against  a  mortgagee  of 


100  McCormlek  7.  Page,  96  IB.  App. 
447.  And  see  Day  v.  Luna  Park  Co.,  174 
111.  App.  477. 

ioi  Bacon  v.  George,  206  Mass.  560,  92 
N.  E.  721.  In  a  salt  by  a  trustee  In  bank. 
mptey  to  set  aside  a  fraudulent  convey- 
ance of  the  bankrupt,  the  trustee  must 
bring  his  ease  within  the  rules  of  plead- 
ing and  proof  prescribed  by  the  statutes 
and  decisions  of  the  state  wherein  the 
suit  is  brought.  Coleman  v.  Hagey,  252 
Mo.  102.  158  S.  W.  829. 

ioi  Chicago  Title  &  Trust  Co.  v.  First 
Nat  Bank  of  Chicago,  174  III.  App.  339, 
affirmed,  Chicago  Title  &  Trust  Co.  v. 
National  Storage  Co.,  260  111.  485,  103 
N.  B.  227.  See  McCulloch  v.  Davenport 
Savings  Bank  (D.  C.)  226  Fed.  309,  3D 
Am.  Bankr.  Hep.  765.  In  an  action  to 
recover  a  preference  given  a  creditor 
within  fonr  months  before  the  adjudica- 
tion of  bankruptcy,  where  the  value  of 
the  property  converted  Is  certain  and 
known  and  properly  alleged,  the  action 
may  be  considered  as  arising  upon  an 
Implied  contract,  so  that  garnishment 
may  issue.  State  v.  Superior  Court  for 
King  County.  105  Wash.  676,  178  Pnc. 
827.  See  Tarker  v.  Sherman,  212  Fed. 
917,  129  C.  C.  A.  437,  holding  that  prop- 
erty transferred  by  a  bankrupt  so  as  to 


effect  a  preference,  or  Its  value,  may  be 
recovered  by  a  suit  in  equity. 

io=  Reber  r.  Ellis  Bros.,  185  Fed,  313, 
25  Am.  Bankr.  Bep.  567;  Edwards  v. 
Schflllnger  Bros.  Co.,  153  111.  App.  219. ' 

mi  Gordon  v.  Parrington,  46  Mich.  420. 
9  N.  W.  456;  Godwin  v.  Tuttle.  70  Or. 
424. 141  Pac.  1120.    And  see,  supra,  |  316 

iob  Lyon  v.  Clark,  129  Mich.  381,  88  N. 
W.  1046;  Jackman  v.  Eau  Claire  Nat 
Bank,  125  Wis.  465,  104  N.  W.  98,  115 
Am.  St  Rep.  955;  Cblckerlng  v.  Ray- 
mond, 15  111.  362;  Carr  v.  Gale,  3  Woodh 
&  M.  38,  Fed.  Cas.  No.  2,435.  See  Shu- 
man  v.  Fleckensteln,  4  Sawy.  174,  15  N. 
B.  R.  224,  Fed.  Cas.  No.  12,826;  Brooke 
v,  McCracken,  10  N.  B.  R.  461,  Fed.  Cos. 
No.  1,932;  Philoon  v.  Babbitt,  119  Me. 
172,  109  Atl.  817.  And  see,  supra,  j  316. 
One  receiving  corporate  checks  for  an 
officer's  individual  liability,  under  cir- 
cumstances which  would  put  him  on  no- 
tice, is  liable  to  the  corporation,  wheth- 
er or  not  the  rights  of  creditors  Inter- 
vene, and  hence,  on  the  bankruptcy  of 
the  corporation.  Its  trustee  may  main- 
tain an  action  for  the  conversion.  Helfi 
v.  Caspary,  191  App.  Dlv.  560,  181  N.  Y. 
Supp.  633. 

mo  Wallace  v.  Camp,  200  Pa.  St  220, 
49  Atl.  942.    See  Gaytos  v.  American,  0 
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the  bankrupt  to  recover  possession  of  property  taken  by  the  mortgagee 
under  an  alleged  invalid  mortgage  is  an  independent  and  plenary  suit  by 
the  trustee,  and  the  mortgagee,  answering  to  the  merits,  thereby  admits 
the  trustee's  capacity  to  sue.1" 

The  trustee  may  also,  of  course,  have  such  other  remedies  as  are 
available  to  any  ordinary  litigant.  Thus,  if  property  seized  by  the  mar- 
shal has  been  surrendered  to  a  claimant  on  a  forthcoming  bond,  and  the 
title  of  the  claimant  is  finally  adjudged  invalid,  but  he  is  then  insolvent, 
the  trustee  may  proceed  directly  on  the  bond.1**  He  may  also  maintain 
a  writ  of  error  to  reverse  a  judgment  rendered  against  the  bankrupt.1** 
But  a  refund  of  taxes  formerly  paid  by  the  bankrupt  and  ordered  by  the 
state  legislature  to  be  restored  to  him,  cannot  be  enforced  by  mandamus 
against  the  state  auditor.'1*  And  the  trustee  in  bankruptcy  of  a  tenant 
in  common  will  not  be  allowed  to  sue  in  a  state  court  for  partition,  when 
the  provisions  of  the  state  laws  and  those  of  the  bankruptcy  act,  which 
would  be  applicable  to  the  resulting  sale,  are  so  irreconcilable  that  a  con- 
flict of  jurisdiction  would  inevitably  arise  between  the  state  court  and 
the  court  of  bankruptcy.111 

§  401.  Suits  in  Equity  by  Trustee. — A  trustee  in  bankruptcy  is  by 
no  means  limited  to  actions  at  law  for  such  aid  as  he  needs  in  collecting 
the  assets  of  the  estate,  but  may  also  bring  a  bill  in  equity,  in  the  proper 
court,  when  the  case  is  properly  one  of  equitable  cognizance.11*  Thus, 
the  trustee  in  bankruptcy  of  a  corporation  seeking  to  recover  from  a 
stockholder  because  of  the  issuance  to  him  of  stock  in  exchange  for  prop- 
erty at  an  overvaluation,  is  exercising  the  rights  of  a  creditor  armed  with 
process  and  must  sue  in  equity.111  So,  trustees  in  bankruptcy  may  re- 
ntes. 86,  14  N.  B.  R,  141,  Fed.  Cas.  No.  ment  of  a  receiver  and  for  the  marshal 
5,286;  Chicago  Title  &  Trust  Co.  v.  First  ling  of  the  assets  of  the  defendant  eorpo- 
Nat  Bank  of  Chicago.  174  111.  App.  339.  ration,  where  It  appears  that  it  was  a 
Compare  Witboft  v.  Western  Meat  Co.  mere  dummy  and  nothing  more  than  an 
(D.  C.)  210  Fed.  986.  agent  of  the  bankrupt,  Its  assets  having 

i*'  In  re  Federal  Contracting  Co.,  212  always  been  (at  least  equitably)  the  bank- 
Fed.  688,  129  C.  C.  A.  224,  32  Am.  Bankr.  rupt'e,  and  such  assets  being  In  danger 
Rep.  381.  of    being    dissipated    and    fraudulently 

"»»  Storra  v.  Engel,  S  Hughes,  414,  19  made  away  with.  Hardy  v.  Oregon  EH- 
N.  B.  R.  90,  Fed.  Cas.  No.  13,494.  ers  Music  House,  99  Or,  340.  193  Pac. 

>•»  Day  v.  Laflln,  6  Mete.  (Mass.)  280.  563.  So  a  trustee  in  bankruptcy  may 
And  see  supra,  6  193.  maintain  a  bill  to  subject  the  bankrupt's 

"o  Grabnm  v.  Norton,  15  Wall.  427,  21  interest  in  a  testamentary  trust  estate 
L.  Ed.  177.  to  the  payment  of  the  bankrupt's  eredi- 

niUndsny    v.    Runkle,   82   Ohio    St      tors.    Forbes  v.  Snow  (Mass.)  131  N.  E. 
32fi.  02  N.  E.  480.  29  L.  R.  A.  (N.  S.)  659,      299. 
137  Am.  St.  Rep.  781.  in  Courtney  v.  Youngs,  202  Mich.  384, 

ii*  In  re  Plant  (D.  C.)  148  Fed.  37,  17  168  N.  W.  441.  As  to  suits  to  ret-over 
Am.  Bankr.  Rep.  272.  But  see  In  re  unpaid  subscriptions  to  the  capital  stock 
Beihl  (D.  C.)  197  Fed.  870,  28  Am.  of  the  bankrupt  corporation,  see  Shifter 
Bankr.  Rep.  310.  A  trustee  in  bankrupt-  v,  Akenbrook  (Ind.  App.)  130  N.  E.  241; 
cy  may  mnfntain  a  suit  for  the  appoint-      Kaye  r.  Met*  (Cal.)  198  Pac.  1047. 
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sort  to  a  bill  in  equity  in  the  federal  court  to  protect  their  right  to  the 
possession  of  property  belonging  to  the  bankrupt,  as  against  one  claim- 
ing a  right  to  a  portion  of  it  and  who  interfered  with  the  efforts  of  the 
trustees  to  obtain  possession  of  any  of  it."*  A  complaint  or  petition  by 
the  trustee,  addressed  to  the  bankruptcy  court  in  the  exercise  of  its  eq- 
uity powers,  praying  an  accounting  for  damages  resulting  from  the  ap- 
pointment of  a  receiver,  which  was  secured  through  imposition  on  the 
court,  is  not  beyond  the  equitable  jurisdiction  of  the  court  of  bankrupt- 
cy.UB  And  if  the  trustee  desires  the  reformation  of  a  contract  for  a  con- 
ditional sale  to  the  bankrupt,  he  can  only  obtain  this  relief  upon  a  bill 
regularly  filed.11' 

But  he  must  pursue  appropriate  remedies  in  all  cases,  and  not  resort 
to  equity  when  he  has  a  plain  and  adequate  remedy  at  law,  nor  seek  an 
injunction,  receivership,  or  other  equitable  relief,  where  the  proper  course 
is  to  bring  trover  or  replevin,  or  where  a  simple  money  judgment  will  give 
him  all  the  relief  to  which  he  is  entitled.1"  Where  the  object  is  to  set 
aside  a  fraudulent  conveyance  or  recover  the  value  of  property  fraudu- 
lently transferred  by  the  debtor,  a  bill  in  equity  in  the  form  of  a  cred- 
itor's bill  may  be  an  appropriate  form  of  action,1"  though,  as  stated  in 
the  preceding  section,  if  the  trustee  seeks  merely  to  recover  the  value 
of  property  so  transferred,  trover  will  lie.  In  the  case  of  an  alleged  pref- 
erential payment  by  the  bankrupt,  where  no  actual  fraud  is  charged,  and 
there  is  no  demand  for  the  cancellation  or  setting  aside  of  any  convey- 
ance, it  is  thought  that  a  bill  in  equity  will  not  lie,  the  case  being  one  for 
an  action  at  law  as  for  money  had  and  received,11'  though  some  of  the 


"«Atherton  v.  Beaman  (*>■  C.)  256 
Fed.  871,  42  Am.  Bankr.  Rep.  031. 

ii»  In  re  Veler,  249  Fed.  633,  161  C. 
C.  A.  543,  41  Am.   Baukr.  Rep.   T3«. 

»><  In  re  Bondurant  Hardware  Co.  <D. 
C.)  231  Fed.  247,  37  Am.  Bnnkr.  Rep. 
308. 

in  In  re  Oregon  Iron  Works,  4  Sawy. 
169,  17  N.  B.  R.  404,  Fed.  Cas.  No.  10,- 
562 ;  Sess'.er  v.  Nemcof  (D.  C.)  183  Fed. 
65C,  25  Am.  Bankr.  Rep.  618.  Where  the 
liability  of  stockholders  of  a  bankrupt 
corporation  on  their  unpaid  stock  sub- 
scriptions is  unconditional,  and  an  order 
of  the  bankruptcy  court  (or  payment  ot 
the  sulwcriptiions  is  not  a  condition 
precedent  to  their  linblllty.  the  trustee 
cannot  maintain  a  bill  in  the  bankruptcy 
court  against  the  stockholders,  on  the 
theory  of  avoiding  a  multiplicity  of 
suits,  hut  the  proper  remedy  is  n  sepa- 
rate action  at  law  against  each  stock- 
holder. Kelley  v.  Gill,  245  U.  S.  116,  38 
Sup.  Ct  38,  62  I*  Ed.  185,  40  Am.  Bankr. 


Rep.  421.  But  where  defendant  de- 
clared a  forfeiture  under  a  contract  pro- 
viding for  the  construction  of  a  railroad 
by  the  bankrupts,  it  was  held  that,  on 
a  suit  for  an  accounting  by  the  trustee 
of  the  bankrupts,  in  which  general  re- 
lief was  prayed,  the  court  had  authorlty 
to  grant  relief  on  account  of  the  for- 
feiture of  property  not  Included  In  the 
contract,  and  the  trustee  was  not  requir- 
ed to  bring  nn  action  at  law  for  conver- 
sion. Steonick  v.  Jones,  252  Fed.  345, 
164  C.  C.  A.  269. 

us  Stotesbury  v.  Cadwallader,  10 
Phlla.  (Pn.)  281,  Fed.  Cas.  No.  13,498: 
Taylor  v.  Rasch,  5  N.  B.  R.  399,  Fed. 
Cas.  No.  13,801 ;  Simpson  v.  Western 
Hardware  &  Metal  Co.  (D.  C.)  227  Fed. 
304,  35  Am.  Bankr.  Rep.  851;  McCabe 
v.  Guido,  116  Miss.  868.  77  South.  801: 
Woidhorn  v.  Levi,  253  U.  S.  268.  40  Sup. 
Ct.  5S4.  64  L.   Ed.  898,  45  Am.  Bankr. 

Rep.  403. 

u>  Simpson  v.  Western  Hardware  & 
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federal  courts  justify  the  maintenance  of  a  bill  in  equity  in  this  case  on 
the  ground  that  it  is  analogous  to  a  creditor's  suit  to  vacate  a  fraudulent 
conveyance.1"  And  where  the  trustee  in  bankruptcy  is  proceeding 
against  the  officers  and  directors  of  a  corporation  to  recover  preferential 
payments  and  sums  received  by  them  as  the  result  of  a  conspiracy,  and 
the  transactions  necessitate  the  marshalling  of  assets,  he  may  sue  in 
equity,  as  the  remedy  at  law  in  such  a  case  would  be  inadequate."1 

§  402.  Summary  Proceedings  in  Court  of  Bankruptcy. — When  the 
trustee  seeks  to  recover  property  of  the  bankrupt  which  is  in  the  hands 
of  a  third  person,  who  makes  no  claim  of  title  to  it  in  his  own  right,  he 
need  not  resort  to  a  plenary  suit,  but  may  institute  summary  proceed- 
ings in  the  court  of  bankruptcy  by  a  simple  petition  and  order  to  show 
cause."1  This  is  the  case  where  the  third  person  holds  the  property  as 
the  agent  or  bailee  of  the  bankrupt,  not  pretending  himself  to  be  the 
owner,™  or  where  the  object  of  the  proceeding  is  to  reach  surplus  in- 
come in  the  hands  of  a  testamentary  trustee,"*  or  where  the  person 
holding  the  property  is  a  mere  cover  or  receptacle  for  it,  for  the  purpose 
of  concealing  it  and  placing  it  beyond  the  reach  of  the  bankrupt's  cred- 
itors,"6 providing,  in  the  latter  case,  that  the  property  can  be  followed 


Metal  Co.  (D.  C.)  227  Fed.  304,  35  Am. 
Bankr.  Rep.  851;  Maxwell  v.  Davis 
Trust  Co.,  69  W.  Va.  278,  71  S.  E.  270; 
Reber  v.  Ellis  Bros.  (D.  C.)  185  Fed.  313, 
25  Am.  Bankr.  Rep.  567;  Edwards  v. 
Schillinger  Bros.,  163  IU.  App.  218;  Peo- 
ple's Bank  of  Mobile  v.  MeAleer,  204 
Ala.  101,  85  South.  413;  Irons  v.  Bias, 
85  W.  Va.  493,  102  8.  E.  126. 

>2«Pond  v.  New  York  Nat.  Exchange 
Bank  (D.  C.)  124  Fed.  992, 10  Am.  Bankr. 
Rep.  343;  Parker  v.  Black  (D.  C.)  143 
Fed.  900.  16  Am.  Bankr.  Rep.  202; 
Parker  v.  Sherman,  212  Fed.  917,  129  C. 
C.  A.  437. 

1*1  Johnson  v.  Harrison,  199  Mich. 
221,  165  N.  W.  773. 

1"  In  re  Goldstein,  216  Fed.  887,  133 
C  C.  A.  91 ;  Bank  of  Brookings  v.  Auro- 
ra Grain  Co.,  43  S.  D.  591,  181  N.  W. 
909;  In  re  Fogelman,  188  Fed.  755,  26 
Am.  Bankr.  Rep.  742;  In  re  Holland, 
176  Fed.  624,  23  Am.  Bankr.  Rep.  835; 
In  re  Holbrook  Shoe  &  Leather  Co.,  165 
Fed.  973,  21  Am.  Bankr.  Rep.  511 ;  In  re 
Wiesen  Bros..  138  Fed.  164, 15  Am.  Bankr. 
Rep.  27 ;  In  re  Breslauer,  121  Fed.  910, 
10  Am.  Bankr.  Rep.  33.  And  see  supra,  1 
22.  If  no  adverse  claim  to  money  or 
property  was  made  at  the  time  the 
petition  in  bankruptcy  was  died,  the  ti- 
tle thereto  passes  to  the  trustee  on  his 


appointment,  and  the  court  has  Jurisdic- 
tion to  require  Its  surrender  to  him  by 
a  summary  order,  notwithstanding  any 
adverse  right  subset  uontly  asserted  hy 
the  party  in  possession.  In  re  Davis, 
119  Fed.  950,  9  Am.  Bankr.  Rep.  670. 

i«  Mueller  v.  Nugent,  184  D.  S.  1,  22 
Sup.  Ct.  269,  46  L.  Ed.  405,  7  Am. 
Bankr.  Rep.  224;  Wayne  Knitting  Mills 
v.  Nugent,  104  Fed.  530,  4  Am.  Bankr. 
Rep.  747;  In  re  Shea  (D.  C.)  211  Fed. 
365,  31  Am.  Bankr.  Rep.  697.  Where 
a  corporation  is  In  bankruptcy,  an  of- 
ficer of  the  corporation  who  has  wrong- 
fully retained  some  of  Its  property  may 
be  summarily  ordered  to  surrender  It  to 
the  trustee,  and  it  Is  Immaterial  that 
he  personally  did  not  submit  to  the 
court's  jurisdiction.  In  re  Auto  Safety 
Signal  Lamp  Co.  (D.  C.)  287  Fed.  299. 
37  Am.  Bankr.  Rep.  17. 

ia»In  re  Baudoulne  (D.  C.)  98  Fed. 
536,  3  Am.  Bankr.  Rep.  55.  * 

is»In  re  fillers  Music  House  (C.  C. 
A.)  270  Fed.  915,  46  Am.  Bankr.  Rep. 
526;  In  re  Looschen  Piano  Case  Co. 
(D.  C.|  261  Fed.  93,  44  Am.  Bankr.  Rep. 
100;  In  re  Hopkins,  229  Fed.  378, 143  C. 
C.  A.  498,  36  Am.  Bankr.  Rep.  168: 
Salsburg  v.  Blackford.  204  Fed.  438,  122 
C.  C.  A.  624.  29  Am.  Bankr.  Rep.  320; 
In  re  Friedman  (D.  C.)  158  Fed.  939,  18 
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into  his  hands  and  sufficiently  identified  to  enable  the  marshal  to  take 
possession  of  it  without  mistake.1**  So,  where  there  is  a  covinous  con- 
trivance between  the  bankrupt  and  others  to  embezzle  the  estate  for  the 
benefit  of  the  bankrupt  and  his  preferred  creditors,  the  court  may  inter- 
pose by  injunction.1*7  Again,  where  the  bankrupt,  after  the  filing  of  the 
petition,  sells  goods  in  his  possession  to  one  chargeable  with  knowledge 
of  the  fraudulent  character  of  the  transaction,  the  court  of  bankruptcy 
may  compel  the  restitution  of  the  property  or  its  proceeds  in  a  summary 
proceeding."8  Likewise,  money  paid  by  a  bankrupt  to  one  of  his  cred- 
itors, after  the  filing  of  the  petition  in  bankruptcy,  thus  necessarily  cre- 
ating a  preference,  is  recoverable  by  the  trustee  in  a  summary  proceed- 
ing, without  the  need  of  resorting  to  a  plenary  suit.1**  And  so  also  of 
money  which  was  deposited  to  release  an  attachment,  within  the  four 
months  preceding  the  bankruptcy,  and  which  was  paid  over  to  the  at- 
taching creditor  after  the  adjudication.1**  And  the  claim  of  a  bank,  as- 
serting the  right  to  set  off  the  deposit  of  a  bankrupt  against  an  indebted- 
ness to  it,  is  not  adverse  in  such  sense  as  to  require  a  plenary  suit  by 
the  trustee,  where  the  deposit  was  made  after  the  filing  of  the  petition  in 
bankruptcy.1*1  And  so  also  where  an  insolvent  debtor  has  made  a  gift 
of  personal  property  to  his  wife,  or  given  her  a  bill  of  sale,  without  any 
actual  change  of  possession.1**  And  attaching  creditors  may  also  be 
proceeded  against  summarily,  when  their  levies  constituted  the  act  of 
bankruptcy  on  which  the  adjudication  was  based,  or  where  made  after 
the  filing  of  the  petition  and  with  knowledge  thereof.1"  And  this  ap- 
plies also  to  an  execution  sale  of  the  debtor's  property,  if  held  after  the 
filing  of  the  petition,  and  if  the  judgment  creditor  and  the  purchaser  are 
chargeable  with  knowledge  of  the  pendency  of  the  bankruptcy  proceed- 
ings,1** although  if  a  sale  on  execution  has  been  held  and  the  proceeds 

Am.  Bankr.  Rep.  712.    Bat  compare  In  »i  In  re  Denson  (IJ.  C.)  196  Fed.  864, 

re  Mayer   (D.  C.)  88  Fed.  839,  3  Am.  28  Am.  Bankr.  Rep.  158. 

Bankr.  Rep.  533;    In  re  Stevens,  Fed.  «•  In  re  R.  &  W.  Skirt  Co.,  222  Fed. 

Cas.  No.  13390.    A  court  of  bankruptcy  256,  138  C.  C.  A.  67,  84  Am.  Bankr.  Rep. 

has  Jurisdiction  by  summary  order  to  353;    In  re  Leigh  (D.  C.)  208  Fed.  486, 

direct  the  delivery  of  property  to  a  trus-  31  Am.  Bankr  Rep.  379. 

tee  by  a  corporation  which  was  formed  «»  In  re  O.  L.  Ward  4  Co.  (D.  C>  242 

by  the  bankrupt,  with  his  near  relatives  Fed.  999.  39  Am.  Bankr.  Rep.  506. 

as   Incorporators,  to  hold  the  property  i«i  Reed    v.    Barnett    Nat    Bank    of 

beyond  the  reach  of  his  creditors.     W.  Jacksonville.  250  Fed.  983,  163  C.  C.  A. 

A.  Mller  *ldg.  Co.  v.  Reynolds,  247  Fed.  233,  41  Am.  Bankr.  Rep.  419. 

90,   169   C.  C.  A.  308,  40  Am.  Bankr.  it*  In  re  Pierce,  7  Biss.  426,  15  N.  B. 

Rep.  371.  R.  449.  Fed.  CaB.  No.  11,139 ;  In  re  Nor- 

n«  In  re  Jackier  (D.  C.)  179  Fed.  720,  rls,  177  Fed.  598,  24  Am.  Bankr.  Rep. 

24   Am.   Bankr.    Rep.  790.     See  In   re  444. 

Rosenzwelg  (D.  C.)  206  Fed.  360,  30  Am.  i*s  Bear  v.  Chase  (C.  C.  A.)  99  Fed. 

Bankr.  Rep.  680.  B20,    3   Am.    Bankr.    Rep.    746;    In   re 

i«  In  re  Connolly  (D.   C.)   100  Fed.  Grnessler  &  Relchwald,  154  Fed.  478,  83 

620,   3    Am.   Bankr.    Rep.    842 ;     In   re  C.  C.  A.  304,  18  Am.  Bankr.  Rep.  694, 

Smith,  Fed.  Cas.  No.  12,993.  "« In  re  Breslauer,  121  Fed.  910,  10 
Am.  Bankr.  Rep.  33. 
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paid  over  to  the  judgment  creditor  before  the  commencement  of  the 
bankruptcy  proceedings,  the  mere  fact  that  the  judgment  and  sale  are 
voidable  under  the  bankruptcy  act  will  not  enable  the  trustee  to  recover 
the  proceeds  in  a  summary  proceeding;  his  remedy  is  a  plenary  suit  to 
recover  the  proceeds  as  a  preference.m  It  is  also  held  that  a  person 
claiming  property  as  collateral  security  pledged  to  him  by  the  bankrupt 
may  be  summarily  ordered  to  surrender  it,  if  the  referee  decides  that  the 
title  to  it  is  in  the  estate.13"  And  so  a  proceeding  to  recover  or  reduce 
the  amount  of  money  paid  by  a  bankrupt  to  his  counsel,  in  contemplation 
of  bankruptcy  and  for  services  to  be  rendered  therein,  may  be  sum- 
mary.1" 

Further,  it  is  very  important  to  be  noticed  that,  if  the  court  of  bank- 
ruptcy is  in  the  actual  possession  of  any  given  property,  through  its  of- 
ficers, such  as  the  referee,  a  receiver,  or  a  trustee  in  bankruptcy,  it  has 
jurisdiction  to  determine  in  a  summary  proceeding  all  claims  of  third 
persons  asserting  ownership  of  it  or  liens  upon  it,  whether  hostile  and 
adverse  or  not.ls*  If  property  once  in  the  possession  or  custody  of  the 
trustee  in  bankruptcy  is  taken  from  him  by  an  adverse  claimant  by  force 
or  fraud  or  trick,  no  doubt  the  court  has  power  to  vindicate  its  authority 
by  summary  orders  for  its  restoration.  But  if  an  agent  or  representa- 
tive of  the  trustee  (such  as  a  watchman  placed  in  charge)  peaceably  sur- 
renders the  possession  of  the  property  without  force  or  threats,  merely 
yielding  to  the  demand  of  the  adverse  claimant,  it  seems  that  the  trus- 
tee has  lost  the  possession  which  would  entitle  him  to  protection  by  sum- 
mary order  of  the  bankruptcy  court.1" 

On  similar  principles,  where  a  claimant  of  property  and  the  receiver 
or  trustee  in  bankruptcy  have  entered  into  an  agreement  concerning  the 
disposition  to  be  made  of  it,  the  court  of  bankruptcy  may  enforce  com- 
pliance by  either  party,  without  any  independent  suit  for  that  purpose, 
and  by  mere  summary  order.14"    But  jurisdiction  to  foreclose  a  mortgage 

us  in  re   Resnek,   167   Fed.  574.  21  tracting  Co.  (D.  C.)  238  Fed.  871.  38  Am. 

Am.  Bankr.  Rep.  740.  Bankr.    Rep.    278;    Cohen   v.  Nixon  ft 

in  in  re  Belfast  Mesh  Underwear  Co.,  Wright    (D.   C.)  236  Fed.  407,  37  Am. 

185  Fed.  834.    But  see  In  re  Bacon,  210  Bankr.  Rep.  640 ;  In  re  Schmtck  Handle 

Fed.  129,  126  C.  C.  A.  643,  31  Am.  Bankr.  ft  Lumber  Co.  (D.  C.)  233  Fed.  446,  37 

Rep.  777.  Am.  Bankr.  Rep.  494;    In  re  Flarilgan 

i»*  In  re  Wood,  210  IJ.  S.  246,  28  Sup.  (D.  C.)  228  Fed.  339,  35  Am.  Bankr.  Rep. 

Ct  621,  52  L.  Ed.  1046,  20  Am.  Bankr.  807;  In  re  Rathmnn,  183  Fed.  913,  106 

Hep.  1.                                     ,  C.  C.  A.  253,  25  Am.  Bankr.   Rep.  246; 

i3»  Gray  v.  Gudger,  260  Fed.  931,  171  In  re  Plymouth  Elevator  Co.  (D.  C.)  191 

C.  C.  A.  573,  44  Am.  Bankr.  Bep.  228;  Fed.  633.    See  Johnston  t.  Spencer,  195 

In   re  Joseph  R.   Marquette,   Jr.,  Inc.,  Fed.    215,    115   C.    C.    A.    167,   27   Am. 

254  Fed.  419,  166  C.  C.  A.  51,  42  Am.  Bankr.  Rep.  800;    Shea  v.  Lewis,   206 

Bankr.  Rep.  535;    Lewhead   v.  Monroe  Fed.  877,  124  C.  C.  A.  537. 

Bldg.  Co.,  252  Fed.  758,  164  C.  C.  A.  59S,  ■>»  Iu  re  Mid-Valley  Coal  Co.,  251  Fed. 

41  Am.  Biinkr.  Rep.  800;   In  re  Diishicl.  815,    163  C.  C.  A.  649,  42  Am.  Bankr. 

246  Fed.  3GC,  158  C.  C.  A.  430.  40  Am.  Rep.  301. 

Bankr.  Rep.  649;    In  re  Mid  town  Con-  «•  In    »   Holllngsworth   ft   Whitney 
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on  the  estate  of  the  bankrupt,  at  the  instance  of  the  mortgagee,  is  not  in- 
cluded in  the  powers  to  be  exercised  summarily,14'  nor  can  the  court 
thus  determine  the  rights  of  a  third  person  who  is  apparently  a  joint 
owner  of  certain  property  with  the  bankrupt,  although  the  trustee  alleges 
that  he  is  only  nominally  connected  with  it  and  has  no  real  financial  in- 
terest in  it,14*  nor  is  this  an  appropriate  proceeding  for  the  trustee  of  a 
bankrupt  corporation  who  seeks  to  compel  a  stockholder  to  pay  the  cor- 
porate debts  because  of  his  alleged  participation  in  a  fraudulent  overval- 
uation of  the  corporation's  assets  in  payment  for  stock.1*1 

The  summary  jurisdiction  of  a  court  of  bankruptcy  may  not  only  be 
invoked  at  the  instance  of  the  trustee,  but  also  against  him,  since  he  is 
an  officer  of  the  court  and  always  subject  to  its  lawful  orders.  Thus,  if 
the  judgment  of  a  competent  court  has  decided  that  a  fund  in  his  hands 
does  not  belong  to  the  estate  in  bankruptcy,  but  to  a  third  person,  he 
may  be  summarily  ordered  to  pay  it  over.14* 

§  403.  Same;  Against  Adverse  Claimants. — A  stranger  to  the  bank- 
ruptcy proceedings,  setting  up  an  adverse  title  to  property  which  is 
claimed  by  the  trustee  in  bankruptcy  as  assets  of  the  estate,  cannot  be 
compelled  to  submit  his  claim  to  adjudication  in  a  summary  proceeding 
in  the  court  of  bankruptcy,  provided  his  claim  is  made  with  the  apparent 
intention  of  defending  it  in  good  faith  and  is  not  merely  colorable,  but 
is  entitled  to  be  heard  in  a  plenary  suit,  at  law  or  in  equity  as  the  case 
may  require.1*5  Of  course,  however,  this  is  a  right  which  the  claimant 
may  waive,  and  he  may  do  so  by  surrendering  the  disputed  property  to 
the  trustee  for  sale  and  presenting  to  the  bankruptcy  court  his  claim  . 


Co.,  242  Fed.  753,  155  C.  C.  A.  341,  39 
Am.  Bankr.  Rep.  (378. 

m  In  re  Casey.  10  Blatchf.  376,  8  N. 

B.  E.  71,  Fed.  Can.  No.  2,495. 

t"  In  re  Brodbtne,  93  Fed.  643,  2  Am. 
Bankr.  Rep.  53. 

i«  In  re  Haley,  168  Fed.  74,  85  C.  C. 
A.  404 1  In  re  Howe  Mfg.  Co.,  193  Fed. 
524,  27  Am.  Bankr.  Bep.  477. 

i*«  In  re  Howard,  135  Fed.  721.  68  a 

C.  A.  359,  14  Am.  Bankr.  Bep.  296;  In- 
ternational Agricultural  Corp.  v.  Sparks 
(D.  C.)  250  Fed.  318,  40  Am.  Bankr.  Rep. 
80. 

i«  Smith  t.  Mason,  14  Wall.  419,  20 
U  Ed.  748;  In  re  Midtown  Contracting 
Co.,  243  Fed.  56,  155  C.  C.  A.  586,  39 
Am.  Bankr.  Bep.  578;  Eisenberg  v.  Welss- 
kopf,  258  Fed.  617,  170  C.  C.  A.  71,  43 
Am.  Bankr.  Rep.  548:  In  re  Phcenlx 
Planing  Mill  (D.  C.)  250  Fed.  S9S,  42 
Am.  Bankr.  Bep.  143;  In  re  Cotton  (D. 
C.)  200  Fed.  124,  31  Am.  Bankr.  Rep. 
568;    Charles  H.   Brown   Paint  Co.   v. 


Rockhold  (C.  C.  A.)  269  Fed.  139;  46 
Am.  Bankr.  Rep.  246;  First  Nat  Bank  t. 
Hopkins  (C.  C.  A.)  199  Fed.  873,  29  Am. 
Bankr.  Bep.  434 ; '  In  re  Cantelo  Mis. 
Co.,  201  Fed.  158,  29  Am.  Bankr.  Rep. 
704 ;  Johnston  v.  Spencer.  195  Fed.  215. 
115  C.  C.  A.  167,  27  Am.  Bankr.  Rep.  800; 
In  re  Denson,  195  Fed.  854.  28  Am. 
Bankr.  Rep.  158;  In  re  Iron  Clad  Mfg. 
Co.,  194  Fed.  906 ;  In  re  Minims  &  Par- 
ham,  193  Fed.  276,  27  Am.  Bankr.  Rep. 
469:  In  re  Big  Canaba  Coal  Co.,  190 
Fed.  900,  26  Am.  Bankr.  Bep.  910;  In  re 
Jaekler,  179  Fed.  720,  24  Am.  Bankr. 
Bep.  790;  Cooney  v.  Collins,  176  Fed. 
189,  99  C.  C.  A.  543,  23  Am.  Bankr. 
Bep.  840;  In  re  Hersey,  171  Fed.  998, 
22  Am.  Bankr.  Rep.  856;  In  re  Drfggs. 
171  Fed.  897,  22  Am.  Bankr.  Rep.  621; 
In  re  Horgan,  158  Fed.  774,  86  C.  C.  A. 
130,  19  Am.  Bankr.  Bep.  857;  In  re 
Edwards,  156  Fed.  794,  19  Am.  Bankr. 
Rep.  632;  In  re  Sunseri,  156  Fed.  103, 
18  Am.  Bankr.  Rep.  231;    In  re  Davis 
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against  the  proceeds,1*'  or  by  answering  the  trustee's  petition  for  the 
surrender  of  the  property  by  defending  on  the  merits  without  raising 
any  objection  to  the  jurisdiction  of  the  court  or  referee."1"  But  jurisdic- 
tion is  not  conferred  by  the  appearance  of  the  adverse  claimant  in  an- 
swer to  an  order  to  show  cause,  merely  for  the  purpose  of  filing  an 
answer  asserting  his  claim  and  his  intention  to  contest  the  applica- 
tion.1** 

The  case  of  a  transfer  or  conveyance  of  property  by  the  bankrupt 
which  the  trustee  claims  to  have  been  fraudulent  and  void  as  against 
creditors,  but  which  the  grantee  claims  to  have  been  in  good  faith  and 
for  a  consideration,  falls  within  this  rule,  and  the  issue  cannot  be  tried 
in  summary  proceedings,14'  nor  can  that  which  is  presented  when  the 
trustee  seeks  to  recover  money  or  property  on  the  ground  that  the 
transaction  constituted  a  preference  voidable  under  the  statute,  and  is 
met  with  a  denial  apparently  interposed  in  good  faith.15*  The  wife  of 
the  bankrupt  may  be  an  adverse  claimant,  within  this  rule,  if  the  law 
of  the  state  removes  the  common-law  disabilities  of  married  women 
and  gives  them  capacity  to  contract  as  if  sole,1*1  and  the  holder  of  an 
assignment  of  money  due  to  the  bankrupt  from  a  third  person  at  the 
date  of  the  bankruptcy  is  an  adverse  claimant,1**  and  so  is  a  bank  in 
which  the  bankrupt  has  money  on  deposit,  but  which  claims  the  right  to 


Tailoring  Co.,  144  Fed.  285,  16  Am. 
Bankr.  Rep.  486;  In  re  New  York  Car 
Wheel  Works,  132  Fed.  203,  13  Am. 
Bankr.  Rep.  60;  In  re  Green,  108  Fed. 
616,  6  Am.  Bankr.  Rep.  270;  In  re 
Kheinbaum,  107  Fed.  247,  5  Am.  Bankr. 
Rep.  187 ;  In  re  Baudoulne,  101  Fed.  674, 
41  C.  C.  A.  318.  3  Am.  Bankr.  Rep.  661: 
In  re  Cotra,  06  Fed.  75,  3  Am.  Bankr. 
«ep.  421  ;  Mitchell  v.  MeClure,  91  Fed. 
621.  1  Am.  Bankr.  Rep.  63 ;  In  re  Staib, 
3  Fed.  200;  In  re  Griffith,  1  Nat. 
Bankr.  News,  546 ;  In  re  Fowler,  1  Nat. 
Bankr.  News,  215  ;  In  re  WaEtxfelder,  18 
N.  B.  K.  260,  Fed.  Caa.  No.  17,049 ;  In  re 
Ronesteel,  7  Blatchf.  175,  3'N.  B.  R.  517, 
Fed.  Cns.  No.  1,627;  Ferguson  v.  Peck- 
ham,  6N.B.R  669,  Fed.  Caa.  No.  4,741. 
As  Co  an  amendment,  converting  a  sum- 
mary proceeding  into  a  plenary  suit,  see 
In  re  Boston-Cerrlllos  Mines  Corpora- 
tion, 206  Fed.  794,  30  Am.  Bankr.  Rep. 
739. 

>■*»  In  re  Plymouth  Elevator  Co.,  191 
Fed.  633. 

i"  In  re  Carrier,  48  Fed.  161;  In  re 
Emrich.  101  Fed.  231,  4  Am.  Bankr.  Rep. 
89;  People  v.  Brennan,  3  Hun  (N.  T.) 
666,  12  N.  B.  R.  567;  In  re  Brantman, 
244  Fed.  101,  150  C.  C.  A.  529,  40  Am. 
Blk.Bkh.(3d  En.)— 50 


Bankr.  Rep.  18.  Where  a  court  of  bank- 
ruptcy would  have  Jurisdiction  of  a  ple- 
nary suit  by  the  trustee,  the  tact  that 
he  proceeds  by  petition  as  for  a  sum- 
mary order  Is  Immaterial,  if  the  parties 
appear  and  there  is  a  full  hearing  on 
thB  merits,  and  In  such  case  the  proceed- 
ing will  be  treated  as  a  plenary  suit  In 
re  Eilers  Music  House  (C.  C.  A.)  274 
Fed.  330. 

'"  In  re  Walsh  Bros.,  163  Fed.  852. 
21  Am.  Bankr.  Rep.  14 ;  Board  of  Edu- 
cation of  Salt  Lake  City  v.  Leary,  236 
Fed.  521, 149  C.  C.  A.  678, 38  Am.  Bankr. 
Rep.  289. 

>"  Camp  v.  Zellara,  94  Fed.  799,  30 
C.  G.  A.  501 ;  In  re  Tarbox,  186  Fed. 
985,  26  Am.  Bankr.  Rep.  432 ;  In  re  Car- 
ter, 1  Nat.  Bankr.  News,  162. 

no  In  re  Scherber,  131  Fed.  121,  12 
Am.  Bankr.  Rep.  616;  In  re  Adams,  130 
Fed.  788,  12  Am.  Bankr.  Rep.  367;  In 
re  Keystone  Press,  203  Fed.  710,  29  Am. 
Bankr.  Rep.  715. 

■  "Blumberg  v.  Ryan,  107  Fed.  673. 
46  C.  C.  A.  552,  6  Am.  Bankr.  Rep.  20; 
Shea  v.  Lewis,  206  Fed.  877.  124  C.  C. 
A.  537,  30  Am.  Bankr.  Rep.  436. 

"z  In  re  Liueberry,  183  Fed.  338,  25 
Am.  Bankr.  Rep.  164. 
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set  off  a  debt  due  to  it  from  the  bankrupt,168  and  so  is  the  surety  on 
a  bail-bond  of  the  bankrupt,  with  whom  the  latter,  before  the  com- 
mencement of  the  bankruptcy  proceedings,  had  deposited  money  to 
indemnify  him  against  liability,1"*  and  a  stockholder  in  the  bankrupt 
corporation  against  whom  the  trustee  is  proceeding  to  compel  him  to 
pay  the  balance  due  on  his  subscription  for  stock.'**  An  adverse  claim, 
such  as  to  require  determination  in  a  plenary  proceeding,  and  not  by  a 
mere  summary  inquiry,  is  also  presented  by  one  who  had  obtained  a  lien 
on  property  of  the  bankrupt  under  such  circumstances  that  it  was  not 
dissolved  by  the  adjudication  in  bankruptcy ;  "•  by  an  execution  creditor 
to  whom  the  sheriff  paid  over  the  money  collected  under  the  levy, 
though  this  was  done  after  the  filing  of  the  petition  in  bankruptcy ; "' 
by  a  receiver  appointed  by  a  state  court  of  competent  jurisdiction 
and  who  has  property  of  the  bankrupt  in  his  possession ; u*  by  one  claim- 
ing title  to  and  the  right  of  possession  of  land  which  is  also  claimed 
by  the  trustee  in  bankruptcy  as  assets  of  the  estate ;  ""  by  one  who  had 
contracted  with  the  bankrupt  for  the  purchase  of  land  and  now  demands 
specific  performance  of  the  contract ;  ■*•  by  a  city  which,  under  the  terms 
of  a  contract  for  the  removal  of  refuse,  on  its  abandonment  by  the  con- 
tractor, took  possession  of  his  plant  for  the  purpose  of  continuing  the 
work  pending  a  new  contract."1  Where  the  Post  Office  Department 
had  issued  a  "fraud  order"  against  the  bankrupt,  and,  pending  a  hearing 
on  it,  had  ordered  his  mail  impounded  by  the  local  postmaster,  it  was 
held  that  the  postmaster's  possession  of  the  bankrupt's  mail  was  so  far 
adverse  to  the  claim  of  the  receiver  in  bankruptcy  that  the  latter's  de- 
mand for  it  could  not  be  disposed  of  on  a  summary  motion.1**  And  the 
summary  jurisdiction  of  the  court  of  bankruptcy  does  not  extend  to  a 

»5s  In  re  Gill,  190  Fed.  726.  Ill  C.  O.  sen  (D.  O.)  268  Fed.  904,  45  Am.  Bankr. 

A.  454,  26  Am.  Bankr.  Rep.  883;    First  Rep.  713. 

Nat.  Bank  v.  Hopkins,  199  Fed.  873,  118  ht  Stone-Ordean-Wells  Co.   v.   Hark, 

C.  C.  A.  321,  29  Am.  Bankr.  Bep.  434.  227  Fed.  975,  142  C.  C.  A.  433,  35  Am. 

i»*  In  re  Horgan,  158  Fed.  774,  86  C.  Bankr.  Rep.  663:  In  re  Coj-Rackley  Co. 

C.  A.  130,  19  Am.  Bankr.  Rep.  857;   Ja-  fD.  C.)  245  Fed.  367,  40  Am.  Bankr.  Bep. 

quith  v.  Rowley,  188  U.  S.  620,  23  Sup.  487. 

Ct.  369.  47  L.  Ed.  620,  9    Am.  Bankr.  us  Martin  v.  Oliver,  260  Fed.  89,  171 

Rep.  525.  C.  O.  A.  125,  43  Am.  Bankr.  Rep.  739: 

i"  in  re  Howe  Mfg.  Co.  (D.  C.)  193  In  re  Diamond's  Estate.  25ft  Fed.  70, 170 

Fed.  524,  27  Am.  Bankr.  Rep.  477 ;    In  c.  G.  A.  LIS,  44  Am.  Bankr.  Rep.  268. 
re  La   Jolla  Lumber  &  Mill  Co.  (D.  C.t  i..p<,|ers    v.  Bowers,  61  Colo.  534. 

243  Fed.  1004,  40  Am.  Bankr.  Rep.  273;  15g  Pao   1101 

In  re  Manufacturers'  Box  &  Lumber  Co,  ...  _  „    ,  ,        „_  _  .    ._ 

in  ri2.11  FpiI   !I17  41  Am    Hnnkr  Ren  Dreyer  v.   Perkins,  217   Fed.   889. 

783.  133  C-   °-  A"  «»•  M  Am-  Bankr-   B^' 

"•American  Trust  4  Savings  Bank  ~3"" 
v.  Ruppe,  237  Fed.  581,  150  C.  C.  A.  463.  "' In  re  DaIIe)-.  256  Fed.  529,  166  C. 

38  Am.   Bankr.   Rep.   621;    In   re  Gold-  c-  A-  5,">  42  Am.  Bankr.  Rep.  731. 
berg  &  Sagman  (D,  C.)  232  Fed.  194,  36  >"  In  re  Rice  (D.    C.)   256   Fed.   80S, 

Am.  Bankr.  Bep.  736.  Bnt  see  In  re  Han-  43  Am.  Bankr.  Rep.  153. 
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re-examination  of  the  amount  of  a  fee  paid  by  the  bankrupt  to  his  at- 
torney, where  the  contract  with  the  attorney  was  not  made  by  the 
debtor  in  contemplation  of  bankruptcy,1*8  nor  to  the  question' whether 
salaries  voted  and  paid  by  the  bankrupt  corporation  to  its  officers  were 
illegal,  the  trustee  seeking  their  return  over  the  objection  of  such  offi- 
cers.1** And  the  court  has  no  summary  jurisdiction  to  determine  that 
the  property  and  capital  stock  of  a  second  corporation  was  the  property 
of  the  bankrupt  corporation.'*5  And  it  should  be  noted  that  the  fact 
that  the  value  of  the  property  in  controversy  may  be  small,  wil!  not 
warrant  the  bankruptcy  court  in  summarily  determining  the  question  of 
the  right  and  title  to  it.1** 

But  on  the  other  hand,  where  the  trustee  of  a  corporation  in  bank- 
ruptcy files  a  petition  against  two  of  its  officers  in  their  official  ca- 
pacity to  compel  them  to  account  for  the  proceeds  of  sales  of  the  cor- 
poration's stock  and  also  to  pay  the  balance  due  on  their  own  shares, 
and  it  appears  that  they  had  controlled  the  corporation  absolutely  from 
its  inception,  the  other  incorporators  and  directors  being  mere  dum- 
mies, they  cannot  be  regarded  as  adverse  claimants,  in  determining  the 
jurisdiction  of  the  court  of  bankruptcy.1*1  And  so,  where  a  receiver  in 
bankruptcy,  with  the  consent  of  the  court,  has  vacated  premises  of 
which  a  third  person  was  claiming  the  right  of  possession,  and  the 
latter  has  thereupon  resumed  the  possession,  a  subsequently  appointed 
trustee  of  the  estate  cannot  oust  the  possessor  and  get  possession  of  the 
premises  by  a  summary  proceeding.1**  But  it  has  been  held  that  the 
court  of  bankruptcy  may  summarily  require  a  person  in  possession  to 
turn  over  property  to  the  trustee,  although  held  under  a  claim  of  title, 
where  such  title  depends  on  a  question  of  law  and  not  of  fact.1** 

§  404.  Same;  Determination  of  Character  of  Claim. — Whenever  a 
trustee  in  bankruptcy  lays  claim  to  money  or  property  which  is  in  the 
possession  of  a  third  person,  and  petitions  for  an  order  requiring  its 
surrender  to  him,  the  court  of  bankruptcy  has  jurisdiction  to  cite  such. 
person  to  show  cause  why  he  should  not  be  required  to  yield  up  the 
money  or  property  to  the  trustee."7*  And  if  the  respondent  denies  that 
'  the  property  in  question  belongs  to  the  estate  in  bankruptcy  and  sets  up 

'"Tripp  t.  Mltsebrieh,  211  Fed.  424,  "'In  re  Kornit  Mfg.  Co.,  192  Fed. 

128  C.  C.  A.  96,  31  Am.  Bankr.  Rep.  662.  392,   27  Am.  Bankr.  Hep.  244.     But  see 

m  In  re  Franklin  Brewing  Co.  (C.  C.  ln  re  Spalding  Cotton  Mills,  193  Fed. 

A.)  203  Fed.  512,  45  Am,  Bankr.  Rep.  7.  5Mi 

'                 .         !..-.,„            *  "»In  re  Rothschild,  154  Fed.  194,  83 

!••  Looschen  Land  &  Building  Co.  ?.  c   c  A   ggg   18  Am   Ba[lk      R       g^ 

Mtlson  (C.  C.  A.)  266  Fed.  359,  46  Am.  IM  In  ™  'Mlcnael,8  4  ^^^  lm 

Bankr.  Rep.  30.  Fed   718 

'••In  re  McCracken  (D.  O.)  204  Fed. 
776,  37  Am.  Bankr.  Rep.  745. 
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a  claim  of  title  in  himself,  the  court  has  jurisdiction  to  inquire  and 
determine  whether  or  not  such  claim  is  genuine,  really  adverse,  and 
interposed  in  good  faith,  tf  it  shall  determine  that  such  claim  is  merely 
colorable  or  fictitious,  frivolous  on  its  face  or  plainly  false,  or  manifest- 
ly pretended  and  without  any  foundation  in  law,  it  may  proceed  to 
make  the  order  asked  by  the  trustee ;  but  on  the  other  hand,  if  it  shall 
be  determined  that  the  respondent's  claim  to  the  property  is  genuine 
and  interposed  in  good  faith  and  with  the  intention  of  supporting  it,  the 
court  cannot  proceed  to  inquire  into  the  merits,  but  must  dismiss  the 
petition  and  remit  the  trustee  to  his  remedy  by  a  plenary  suit.171  In 
other  words,  .if  the  respondent's  plea  sets  forth  facts  showing  that  his 
claim  is  adverse  and  in  good  faith,  the  trustee  should  tile  a  pleading 
denying  the  averments  relating  to  this  point,  and  an  issue  should  be 
framed  as  to  whether  the  claim  pleaded  is  substantial  or  merely  color- 
able, and  this  point  should  be  decided  on  investigation ;  it  is  error  sim- 
ply to  overrule  the  plea  and  proceed  to  judgment.1'*  If  there  is  nothing 
to  impeach  the  good  faith  of  the  claim,  and  it  is  substantiated  by 
verified  pleadings  or  oral  testimony,  the  issue  cannot  be  heard  sum- 
marily,1" In  fact,  it  has  been  said  that  it  is  only  in  clear  cases,  in 
which  the  proof  is  decisive,  that  the  court  of  bankruptcy  is  justified  in 
making  a  peremptory  order  for  the  surrender  of  property."* 

An  investigation  of  the  facts  may  also  disclose  other  reasons  why 
a  summary  adjudication  would  be  inappropriate,  if  indeed  permissible 
at  all.  Thus,  where  a  petitioner  claimed  a  leasehold  interest  in  certain 
lands  and  the  ownership  of  certain  structures  thereon,  and  an  adjudi- 

"i  Courtney  v.   Shea,  225   Feu.  358,  Bankr.  Rep.  547:    In  re  Breslauer,  121 

140  C.  C.  A.  382,  34  Am.  Bankr.  Rep.  Fed.  910,  10  Am.  Bankr.  Rep.  33 ;  In  re 

753;  [n  re  Franklin  Brewing  Co.  (D.  C>  Baird,  116  Fed.  765,  8  Am.  Bankr.  Rep. 

257  Fed.  135,   43  .Am.  Bankr.  Rep.  603;  648;    In   re  Tone,  115   Fed.  306,  8  Am 

In  re  Resnek,  Shapiro  &  Co.  (D.  C.)  246  Bankr.  Rep.  285. 

Fed.  879,  39  Am.  Bankr.  Rep.  816;    In  IU  In  w  Gm   1M  Fe(|   72Q  m  c  Q 

re  Markel  (D.  C.)  228  Fed.  926,  35  Am.  ^  4M   26  Am   Bankr  H       883;    In  re 

.  Bankr.  Rep.  318;    In  re  Luken,  216  Fed.  Vocke  „,.   C)   342   Fed.  963,    38  Am 

890.  133  C.  C.  A.  94;  In  re  Radley  Steel  Bankr  Rep  536 

Const.  Co.    (D.  C.)  212  Fed.  462 ;    John-  '                 ' 

sion  v.  Spencer,  190  Fed.  215.  27  Am.  "'  In  re  Kane  t°-  c>  l31  Fed-  ssa-  n 
Bankr.  Rep.  800;  In  re  Ironclad  Mfg.  Am-  Bankr-  ReP'  ***•  whe™  data»"t» 
Co.  (C.  C.  A.I  191  Fed.  831.  27  Am.  ol  asaetB  80UKht  to  te  recovered  by  a  ■ 
Bankr.  Rep.  490;  In  re  Rathman,  183  »«ikrupt'a  trustee  objected  to  summary 
Fed.  013, 106  C.  C.  A.  253,  25  Am.  Bankr.  Proceedings,  denied  that  they  held  pos- 
Rep.  246;  In  re  Norris,  177  Fed.  598,  24  seasl<»  r<*  the  bankrupt,  and  testifled  to 
Am.  Bankr.  Rep.  444;  In  re  Harden,  172  UcU  whlcn>  lf  "^  Bnowed  title  and 
Fed.  623.  22  Am.  Bankr  Rep  764-  In  possession  in  themselves  prior  to  tie  ta- 
re Ellis  Bros.  Printing  Co.,  156  Fed.  430,  stitvtlOD  «'  the  bankruptcy  proceedings. 
19  Am.  Bankr.  Rep.  472;  In  re  Gllroy  &  tne  court  shouM  dismiss  the  proceeding. 
Bloomfleld,  140  Fed.  733.  14  Am.  Bankr.  In  re  Goldstein.  216  Fed.  880,  133  C.  C. 
Rep.  627:  In  re  Kane.  131  Fed.  386.  12  A-  93- 
Am.  Bankr.  Rep.  444;  In  re  Teach-  i*«In  i 
macher  &  Mrazay,  127  Fed.  728,  11  Am. 


iv  Google 


885  80IT8    BT    AND   AOAINST    TRUSTEES    IN    BANKRUPTCY  %   406 

cation  of  his  title  would  require  other  parties  to  be  brought  in,  his  sum- 
mary petition  to  restrain  the  trustee  from  selling  such  lands  as  belong- 
ing to  the  bankrupt  cannot  be  granted,  but  that  question  should  be  left 
for  determination  in  a  plenary  action.1'8  And  it  has  been  pointed  out 
that  the  bankruptcy  court's  jurisdiction  to  proceed  in  a  summary  man- 
ner to  vest  its  receiver  or  the  trustee  with  possession  of  property  de- 
pends upon  facts  which  may  be  disclosed  from  time  to  time,  so  that, 
while  it  may  have  jurisdiction  of  a  summary  proceeding  at  its  institu- 
tion, it  may  be  ousted  of  that  jurisdiction  by  claims  interposed  by  third 
parties.17* 

§  405.  Joinder  of  Causes  of  Action. — A  trustee  in  bankruptcy 
stands  in  the  place  of  the  creditors  of  the  bankrupt,  and  has  the  same 
rights  and  may  pursue  the  same  remedies  in  their  behalf  as  they  would, 
have  been  entitled  to  if  there  had  been  no  adjudication  of  bankruptcy; 
and  in  a  suit  against  the  bankrupt  and  his  transferees,  to  set  aside  al- 
leged fraudulent  conveyances  of  property,  the  trustee  has  the  right  to 
include  all  such  matters  and  causes  of  action  as  might  have  been  in- 
cluded by  the  creditors  in  a  creditors'  bill  against  the  defendants.1" 
Thus,  a  petition  by  the  trustee  against  the  bankruft  and  one  of  his 
creditors,  to  procure  the  setting  aside  of  a  mortgage  on  land,  a  chattel 
mortgage,  and  a  lease  of  real  and  personal  property,  all  made  by  the 
bankrupt  at  different  times  to  the  defendant  creditor,  and  alleged  to  be 
fraudulent  as  to  other  creditors,  and  to  have  been  given  and  accepted 
with  intent  to  prefer  the  creditor  receiving  the  same,  is  not  demurrable 
for  multifariousness."*  And  so,  a  bill  is  not  multifarious  though 
brought  to  recover  from  several  defendants  different  portions  of  the 
estate  of  the  debtor,  if  the  alleged  illegal  transfers  were  the  result  of  a 
common  purpose  on  the  part  of  the  defendants  to  dismember  the  es- 
tate."9 

§  406.  Jurisdiction ;  Statutory  Provisions. — The  bankruptcy  act 
provides  that  "the  United  States  circuit  'courts  shall  have  jurisdiction 
of  all  controversies  at  law  and  in  equity,  as  distinguished  from  proceed- 
ings in  bankruptcy,  between  trustees  as  such  and  adverse  claimants  con- 
cerning the  property  acquired  or  claimed  by  the  trustees,  in  the  same 
manner  and  to  the  same  extent  only  as  though  bankruptcy  proceed- 
ings had  not  been  instituted,  and  such  controversies  had  been  between 

'">  In  re  Moose  River  Lumber  Co.  (D.  McGovern,  10  N.  B.  R.  1S8,  Fed.  Cas. 

C.)  251  Fed.  409,  42  Am.  Bankr.  Rep.  No.  13,217. 

242.  it-  Carter  v.  [foblis,    92  Fed.  594,  1 

''«  Morgan  v.  Chicago  &  N.  W.  R.  Co.,  Am.  Bunkr.  Rep.  215:    Hunt  v.  Doyal. 

167  Wis.  48,  168  N.  W.  777.-  128  llu.  41(1.  57  8.  E.  480. 

i"  Xorcross  v.  Xulhau,  99  Fed.   414,  '•«  Van  Kleeck  v.  Miller,  IS  N.  B.  R, 

3  Am.  Banbr.  Rep.  613;    Spaulding  v.  484,  Fed.  Cas.  No.  16,860. 
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the  bankrupts  and  such  adverse  claimants." 1M  This  is  to  be  understood, 
not  as  a  grant  of  jurisdiction  to  the  circuit  courts  (or  the  district  courts 
as  their  successors),  but  as  a  limitation  upon  the  jurisdiction  which 
they  might  otherwise  have  claimed.  It  means  that  jurisdiction  shall 
not  be  conferred  on  a  federal  court  by  the  mere  fact  that  a  trustee  in 
bankruptcy  is  a  party  to  the  action,  so  as  to  make  the  case  one  "arising 
under  the  laws  of  the  United  States,"  but  that,  to  confer  such  jurisdic- 
tion, the  requisite  diversity  of  citizenship  must  have  existed  between 
the  bankrupt  and  the  other  party  to  the  suit1*1  The  same  section  of  the 
bankruptcy  act  then  proceeds  as  follows:  "Suits  by  the  trustee  shall 
only  be  brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose 
estate  is  being  administered  by  such  trustee,  might  have  brought  or 
prosecuted  them  if  proceedings  in  bankruptcy  had  not  been  instituted, 
unless  by  consent  of  the  proposed  defendant."1**     During  the  first  few 


i»o  Bankruptcy  Act  1898,  f  23a. 

*«  It  is  tbe  citizenship  of  the  bank- 
rupt and  of  the  adverse  claimant  which 
determines  the  jurisdiction ;  the  citizen- 
ship of  the  trustee  is  not  material.  The 
plain  meaning  of  *|e  statute  seems  to 
l»!  that  if  the  banflhpt  and  the  adverse 
claimant  could  have  invoked  the  juris- 
diction of  the  federal  court,  so  also  may 
the  trustee  and  the  adverse  claimant, 
but  not  otherwise.  In  other  words,  all 
suits  which  could  not  have  been  brought 
in  the  ff-deral  courts  because  the  parties 
were  citizens  of  the  same  state,  or  be- 
cause the  amount  involved  was  not  suf- 
ficient, are  left  to  the  same  forum  which 
would  have  had  jurisdiction  of  them, 
and  they  are  not  to  be  maintained  in  a 
federal  court  merely  because  a  trustee 
in  bankruptcy  is  now  substituted  as  a 
party  Instead  of  tbe  bankrupt  himself. 
The  object  of  Inserting  this  provision 
was  undoubtedly  this:  It  had  been  set- 
tled by  the  courts  that  an;  controversy 
Involving  the  construction  or  application 
of  the  national  bankruptcy  law  was  a 
case  "arising  under  the  laws  of  the 
United  States,"  and  therefore  one  of 
which  the  federal  circuit  courts  might 
take  cognizance,  either  originally  or  on 
removal  from  a  state  court,  without  re- 
gard to  tbe  citizenship  of  the  parties. 
See  Burhank  v.  Bigelow,  92  U.  S.  179, 
23  L.  Ed.  642;  Lathrop  v.  Drake,  91  U. 
S.  516,  23  L.  Ed.  414;  Pay son  v.  Coffin. 
4  Dill.  3S6.  Fed.  Cas.  No.  10.S58 ;  Noyes 
v.  Wlllard,  1  Woods,  187,  Fed.  Cas.  No. 
10,374;  Payson  v.  Dietz,  2  Dill.  604,  8  N. 
B.  B.  193.  Fed.  Cas.  No.  10,801 ;  Olney  v. 
Tanner,  19  N.  B.  R.  178,  Fed.  Cas.  No. 
10,506;  Spauldlng  v.  McGovern,  10  N.  B. 


It.  188,  Fed.  Cas.  No.  13,21V;  Flanders  v. 
Abbey,  6  Biss.  16,  Fed.  Cas.  No.  4361; 
Branard  v.  Hartford,  P.  &  F.  B,  Co.,  Fed. 
Cas.  No.  1,003 ;  Brown  v.  White,  16  Fed. 
900;  HaUack  v.  Trfteh,  17  N.  B.  R.  293, 
Fed.  Cas.  No.  6,966.  It  would  follow, 
therefore,  that,  without  the  restrictive 
provision  of  this  clause  of  the  act,  all 
the  litigation  arising  in  the  settlement 
of  tbe  estate  would  be  thrown  Into  the 
federal  circuit  courts  (or  Into  the  dis- 
trict courts,  since  the  abolition  of  tbe 
circuit  courts),  and  the  state  courts 
would  be  deprived  of  the  jurisdiction 
which  they  would  have  had  over  such 
cases  if  bankruptcy  proceedings  had  not 
Intervened.  The  purpose  of  the  act, 
then,  is  to  counteract  this  effect  of  the 
bankruptcy  proceedings,  and  to  restrict 
the  Jurisdiction  of  the  federal  courts  to 
those  cases  In  which  it  would  have  exist- 
ed before  their  commencement  In  other 
words,  the  trustee  must  seek  his  reme- 
dy, or  defend  actions  against  him,  in 
the  same  courts  which  would  have  been 
open  to  tbe  bankrupt,  whether  those 
courts  be  state  or  national  courts.  And 
adverse  claimants  cannot  be  brought  in- 
to the  federal  courts,  nor  seek  those 
courts  of  their  own  accord,  unless  a  suffi- 
cient ground  of  Jurisdiction  appears  In- 
dependently of  the  bankruptcy  of  the 
other  party.  Of  course  these  remarks 
arc  subject  to  the  qualification  (as  will 
appear  in  the  text  above)  that,  since  the 
amendments  to  the  bankruptcy  act  state 
and  federal  courts  have  concurrent  Ju- 
risdiction of  suits  by  trustees  to  avoid 
fraudulent  conveyances  or  recover  pref- 
erences. 

>S2  Bankruptcy  Act  1898,  |  23b. 
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years  after  the  enactment  of  the  statute,  the  inferior  federal  courts 
were  disposed  to  find  the  definition  of  their  jurisdiction  in  the  broad 
provisions  of  the  seventh  clause  of  the  second  section  of  the  statute, 
that  the  courts  of  bankruptcy  shall  have  jurisdiction  to  "cause  the 
estates  of  bankrupts  to  be  collected,  reduced  to  money,  and  distributed, 
and  determine  controversies  in  relation  thereto,  except  as  herein  other- 
wise provided,"  and  they  held  that  the  provision  above  quoted  from 
the  twenty-third  section  of  the  act  related  only  to  the  venue  of  ac- 
tions,1**  or  that  it  was  a  limitation  upon  the  jurisdiction  of  the  circuit 
courts  of  the  United  States,  but  not  upon  that  of  the  courts  of  bank- 
ruptcy.114 But  this  theory  was  expressly  rejected  by  the  Supreme  Court 
of  the  United  States,  which  ruled  that  the  twenty-third  section  was 
intended  to  define  and  limit  the  jurisdiction  of  the  courts  of  bankruptcy, 
and  that  that  section  operated  as  an  exception  to,  or  limitation  upon,  the 
more  general  expressions  of  the  second  section;  so  that  jurisdiction  of 
civil  actions  at  law  and  plenary  suits  in  equity,  to  determine  title  to  and 
reduce  to  possession  alleged  assets  of  the  bankrupt,  could  not  be  claim- 
ed under  the  second  section  if  not  within  the  terms  of  the  twenty- 
third.1*"  But  this  section  has  since  been  amended  by  Congress  so  as 
to  give  to  the  courts  of  bankruptcy  and  the  state  courts  concurrent 
jurisdiction  of  suits  by  trustees  to  set  aside  fraudulent  conveyances  or 
to  recover  preferences."*  This  legislation  is  not  unconstitutional  as 
imposing  on  state  courts  jurisdiction  over  causes  of  action  which  arise 
solely  under  the  constitution  and  laws  of  the  United  States.1*1  The 
final  clause  of  the  twenty-third  section,  that  "the  United  States  circuit 
courts  shall  have  concurrent  jurisdiction  with  the  courts  of  bankruptcy, 
within  their  respective  territorial  limits,  of  the  offenses  enumerated 
in  this  act,"  has  no  applicability  to  civil  actions,  the  "offenses  enumer- 
ated" meaning  the  crimes  described  elsewhere  in  the  act."8*  Since  the 
abolition  of  the  circuit  courts,  this  criminal  jurisdiction  is  vested  in 
the  district  courts,  but  not  in  their  capacity  as  courts  of  bankruptcy, 
but  in  their  capacity  as  courts  having  general  jurisdiction  for  the  trial 
of  criminal  offenses  under  the  laws  of  the  United  States. 


i"  In   re   Woodbury,   68   Fed.   833,   3  8.  524,  20  Sup.  Ct  1000,  44  L.  Ed.  1175, 

Am.  Bankr.  Rep.  4S7.  4  Am.  Rankr.  Rep.  103. 

»«  Louisville  Trust  Co.  v.  Man,  98  i»o  Act  Cong.   Feb.  3,  1903,  32  S'at. 

Fed.  460,  3  Am.  Baukr.  Rep.  450;    Cox  TOT;    Act  Cong.  June  25,  1910,  30  Stat, 

v.  Wall,  9fl  Fed.  546;    In  re  Newberry,  838. 

97  Fed.  24,  3  Am.  Bankr.  Rep.  158;    In  ist  Frencb  v.  R.  P.  .Smith  &  Sous  Co., 

re  Slevers,  91   Fed.  366,   1   Am.   Bankr.  81  Minn.  341,  84  N.   W.  44. 

Rep.  117.  ""Goodler  v.  Barnes,  94  Fed.  708,  2 

>"  Bardes  v.  First  Nat.  Bank,  178  U.  Am.  Bankr.  Rep.  328. 
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§  407.  Same;  Jurisdiction  of  Court  of  Bankruptcy. — In  view  of 
the  specific  limitations  upon  the  jurisdiction  of  the  courts  of  bankruptcy 
set  forth  in  the  preceding  section,  it  is  no  longer  held  that  the  mere 
fact  that  the  plaintiff  in  a  suit  is  a  trustee  in  bankruptcy  is  sufficient 
to  give  jurisdiction  to  a  federal  court,188  but  on  the  contrary,  that  such 
court  has  no  jurisdiction  of  a  formal  action  at  law  or  a  plenary  suit  in 
equity  between  a  trustee  in  bankruptcy  and  an  adverse  claimant,  un- 
less the  action  might  have  been  maintained  in  that  court  by  the  bank- 
rupt himself,  if  bankruptcy  proceedings  had  not  intervened.1**  The 
exceptions  to  this  rule  are  found  in  cases  where  the  trustee's  suit  is  to  re- 
cover a  preference  unlawfully  given  or  to  set  aside  a  fraudulent  trans- 
fer of  property.  If  the  claim  advanced  in  his  suit  is  founded  on  either 
of  these  grounds,  it  is  within  the  jurisdiction  of  the  court  of  bank- 
ruptcy.1"' Thus,  the  trustee  of  a  bankrupt  corporation  may  sue  in 
the  bankruptcy  court  to  recover  unearned  dividends  illegally  paid  to 
a  stockholder,1*1  but  he  cannot,  in  that  forum,  maintain  an  action  against 
directors  of  the  corporation  on  an  allegation  that  the  defendants,  by 
false  pretenses,  have  withdrawn  and  appropriated  its  funds.1" 

Since  the  statute  speaks  of  "suits"  by  the  trustee,  we  must  distin- 
guish between  such  proceedings  as  are  properly  called  "suits"  or  "con- 
troversies at  law  or  in  equity"  and  those  which  are  merely  "proceedings 
in  bankruptcy"  or  administrative  measures  in  the  process  of  collecting 
and  distributing  the  estate.  Of  the  latter  character,  and  therefore  main- 
tainable in  the  court  of  bankruptcy,  is  a  proceeding  to  determine  the 
relative  rights  of  the  bankrupt  and  the  pledgee  of  certain  of  his  prop- 
erty ;  "*  a  proceeding  to  compel  the  vendor  of  a  number  of  lots  to  the 
bankrupt,  holding  a  purchase-money  mortgage,  to  fulfill  his  agreement 
to  release  given  lots  on  proportional  payments,  the  trustee  desiring  to 
exercise  the  right  of  redemption  as  to  certain  of  the  lots ; 1**  or  a  bill 
by  the  trustee  to  protect  his  possession  of  property  of  the  bankrupt, 
threatened  by  one  who  claims  ownership  of  a  part  of  it.'**  So  a  con- 
tract made  with  a  receiver  in  bankruptcy,  by  which  a  third  person  is 
allowed"  the  use  of  machinery  or  equipment  belonging  to  the  bankrupt 
for  a  temporary  purpose,  on  an  agreement  to  return  it  when  that  pur- 

3ss  McEMowney  v.  Card,  193  Fed.  475,  "•  Seegmiller  v.  Day,  249  Fed.   177, 

27  Am.  Bankr.  Rep.  937.  161  C.  C.  A.  213,  41  Am.  Bankr.  Rep.  317. 

i>«  Bmmbj  v.  Jones,  141  Fed.  318.  72  i»»  Park  t.  Cameron,  237  D.  S.  618, 

C.  C.  A.  466,  15  Am.  Bankr.  Hep.  578;  35  Sup.  Ct.  719,  59  L.  Ed.  1147,  34  Am. 

I'lnnt  v.  Gornam  Mfg.  Co.,  174  Fed.  852,  Bankr.  Hep.  849. 

■Si   Am.  Bankr.  Rep.   42;    Real    Estate  i»«In   re  Miller  Pure  Rye  Dlstilting 

Trust  Co.  v.  Thompson.  112  Fed.  945.  7  Co.,  214  Fed.  189,  ISO  a  C.  A.  537. 

Am.  Bankr.  Rep.  520;  In  re  Vndner  (D.  i»»In  re  East  Stroudsbnrg  Supply  ft 

C.)  259  Fed.  014.    Compare  In  re  Ham-  Construction  Co.  (D.  O.)  248  Fed.  856, 

mond.  08  Fed.  845.  41  Am.  Bankr.  Rep.  57. 

ioi  Milkman  v.   Artbe,   223   Fed.   507,  "*»Atherton    v.    Beaman   (D.   OJ   256 

139  C.  C.  A.  55.  34  Am.  Bankr.  Rep.  536.  Fod.  871,  42  Am.  Bankr.  Rep.  631. 
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pose  is  accomplished  and  meantime  to  give  security  against  loss  or 
damage,  may  be  enforced  by  appropriate  proceedings  in  the  court  of 
bankruptcy."'  So  again,  a  proceeding  by  the  trustee  of  a  bankrupt 
corporation  to  have  an  assessment  ordered  on  unpaid  stock  is  not  a 
"suit"  within  the  meaning  of  the  statute,  but  is  an  administrative  pro- 
ceeding within  the  jurisdiction  of  the  court  of  bankruptcy,  since  it  does 
not  require  notice  to  nor  the  presence  of  the  stockholders,  whose  per- 
sonal rights  are  not  involved,  but  remain  to  be  determined  in  subse- 
quent suits  to  collect  the  assessment  if  made.1**  But  on  the  other 
hand,  where  the  liability  of  stockholders  of  the  bankrupt  corporation 
for  the  unpaid  balances'  of  their  stock  is  unconditional,  so  that  an  as- 
sessment or  order  by  the  bankruptcy  court  is  not  a  condition  precedent, 
the  trustee  cannot  maintain  a  bill  against  them  collectively  in  the  court 
of  bankruptcy,  but  must  proceed  by  separate  suit  at  law  against  each 
stockholder  in  the  court  having  jurisdiction  in  each  case.18*  But  the 
court  of  bankruptcy  has  jurisdiction  of  a  controversy  between  persons, 
each  claiming  the  right  to  a  conveyance  of  land  as  a  purchaser  from  the 
trustee  in  bankruptcy,  since,  while  the  title  remains  in  the  trustee,  its 
jurisdiction  with  respect  to  such  lands  is  exclusive.***  On  similar 
principles,  the  court  of  bankruptcy  has  jurisdiction  of  proceedings  to 
recover  property  in  the  possession  of  a  receiver  appointed  by  a  state 
court,*01  or  of  an  application  for  the  rejection  of  a  claim  and,  in  addition 
thereto,  to  require  the  creditor  to  repay  to  the  trustee  the  amount  of 
a  dividend  previously  paid  on  the  claim,***  or  of  a  proceeding  to  re- 
examine and  reduce  a  payment  made  by  an  intending  bankrupt  to  an 
attorney  for  services  to  be  rendered  in  the  bankruptcy  proceedings.*0* 
But  it  is  also  true  that  the  provision  of  the  statute  which  allows  the 
court  of  bankruptcy  to  take  jurisdiction  of  controversies  with  the  con- 
sent of  the  proposed  defendant  relates  only  to  plenary  actions,  and 
does  not  enlarge  such  portion  of  the  court's  jurisdiction  as  may  be 
exercised  summarily,  even  with  the  consent  of  the  respondent.*** 

i»'  Board  of  Road  Com'rs  of  Monroe  617),  but  on  the  ground  that  the  sale 

County  v.  Kelt,  259  Fed.  76,  170  C.  C.  A.  to   one    of   the   contending   parties   had 

144,  44  Am.  Bankr.  Rep.  259.  I«een    confirmed    and    the    price    paid, 

los  in  re  Newfoundland  Syndicate  (D.  though  no  deed  made,  before  any  con- 

C.)   196  Fed.  443,  28  Am.  Bankr.  Rep.  troversy  arose. 

119 ;    In  re  Crystal  Spring  Bottling  Co.  *«i  In  re  Heeox  (C.  C.  A.)  164  Fed.  823, 

(D.  C.)  96  Fed.  945,  3  Am.  Bankr.  Rep.  21  Am.  Bankr.  Rep.  314. 

194.  *«'  Ptrle  v.  Chicago  Title  &  Trust  Co., 

'"»  Keltey    V.   GUI,   245   U.   3.   116,   38  1S2  U.  S.  438,  21  Sup.  Ct.  908,  45  L.  Ed. 

Sup.  Ct.  38,  62  L.  Kd.  185,  40  Am.  Bankr.  1171,  5  Am.  Bankr.  Rep.  814. 

Rep.  421.  "a  In  re  Wood,  210  U.  S.  246,  28  Sup. 

=••  In  re  Henderson,  142  Fed.  668,  15  Ct.  821,  52  L.  Ed.  1046,  20  Am.  Bankr. 

Am.  Bankr.  Rep.  760.    This  decision  was  Rep.  1. 

reversed  (Henrie  V.  Henderson,  145  Fed.  *°«  In  re  Teachmacher  &  Mrazay,  127 

316.  76  C.  C.  A.  196,  16  Am.  Ronkr.  Rep.  Fed.  728.  U  Am.  Bankr.  Rep.  547. 
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It  is  also  to  be  noticed  that,  since  this  portion  of  the  statute  only 
speaks  of  suits  "by"  the  trustee,  it  places  no  restriction  upon  the  juris- 
diction of  the  court  of  bankruptcy  as  to  suits  "against"  the  trustee  or 
the  estate;  so  that,  when  its  jurisdiction  is  voluntarily  invoked  by  an 
adverse  claimant  as  plaintiff,  it  may  take  cognizance  of  the  action  with- 
out regard  to  the  citizenship  of  the  parties  or  the  amount  in  contro- 
versy.**8 And  the  official  responsibility  of  a  trustee  in  bankruptcy 
for  acts  done  in  his  character  as  trustee  must  be  enforced  in  the  court 
under  whose  jurisdiction  he  is  proceeding.1*8  But  nothing  in  the  bank- 
ruptcy act  operates  to  abolish  the  distinction  between  legal  and  equitable 
remedies  so  far  as  regards  suits  or  controversies  arising  out  of,  but  not 
constituting  a  part  of,  the  bankruptcy  proceeding.  Hence  a  suit  in 
equity  by  a  trustee  is  not  maintainable  in  the  district  court,  though 
otherwise  within  its  jurisdiction,  where  a  plain,  adequate,  and  complete 
remedy  might  be  had  at  law.™" 

§  408.  Same ;  Claims  on  Property  in  Possession  of  Trustee  or  Cus- 
tody of  Court — On  the  general  principle  that  possession  of  a  res  draws 
to  the  court  jurisdiction  to  determine  all  conflicting  claims  and  interests 
asserted  against  it,  it  is  well  settled  that,  if  any  particular  item  or  par- 
cel of  property  has  come  into  the  custody  of  the  court  of  bankruptcy,  by 
actual  possession  vesting  in  one  of  its  officers,  such  as  a  trustee  or  re- 
ceiver, and  is  claimed  as  a  part  of  the  estate  in  bankruptcy,  that  court 
has  full  jurisdiction  to  hear  and  determine  all  controversies  involving 
the  assertion  of  a  title  to  such  property,  or  a  right  or  interest  in  it,  or  a 
lien  upon  it,  In  a  summary  manner  if  that  form  of  proceeding  is  otherwise 
justified,  or  else  in  a  plenary  action  where  all  necessary  parties  are  duly- 
served  and  brought  into  court.808  Thus,  property  having  been  found  in 
the  possession  of  the  bankrupt  and  having  passed  into  the  possession  of 
his  trustee,  the  court  of  bankruptcy  has  jurisdiction  to  determine  the 
claim  of  a  third  person,  who  sold  the  property  to  the  bankrupt  and  as- 
ms in  re  McCallum,  113  Fed.  393,  7  *«  Whitney  v.  Wenman,  198  U.  S.  638. 
Am.  Bankr.  Rep.  593;  Id  re  Whitener,  25  Sup.  Ct.  778,  49  L.  Ed.  1157,  14  Am. 
105  Fed.  180,  44  C.  C.  A.  434,  5  Am.  Bankr.  Rep.  45;  Clay  v.  Waters,  178 
Bankr.  Bep.  198;  Swann  v.  Sanborn,  4  Fed.  385, 101  C.  C.  A.  645,  24  Am.  Bankr. 
Woods,  625,  Fed.  Cas.  No.  13,675.  The  Bep.  293;  Bray  v.  United  States  Ficleli- 
Suprerae  Court  of  the  District  of  Co-  ty  A  Guaranty  Co..  170  Fed.  689,  96  C. 
lumbia,  sitting  as  a  court  of  equity,  has  C.  A.  9,  22  Am.  Bankr.  Rep.  363;  Thom- 
jurlsdictlon  to  entertain  a  auit  for  the  as  v.  Woods,  173  Fed.  5S5.  97  C.  C.  A. 
establishment  of  an  equitable  lien  535,  23  Am.  Bankr.  Bep.  132:  Treat  v. 
against  the  estate  of  a  bankrupt.  Cros-  Wooden,  138  Fed.  934,  14  Am.  Bankr. 
Iiy  v.  Bldont,  27  App.  D.  C.  4«t.  Bep.  736;  J.  B.  McFarlan  Carriage  Co. 
sm  Carimmlnh*  S-hrx.i  >•'  '  v.  Hour-  v.  Solanas,  10(1  Fed.  145,  45  C.  0.  A. 
Igau,  207  Pa.  154,  110  Atl.  173.  253,  5  Am.  Bankr.  Bep.  442;  In  re  Kel- 
^n:  Wnniuitl]  v.  O'lliuiicl,  i.iil  Fed.  87,  logs,  113  Fed.  120.  7  Am.  Bankr.  Rep. 
SO  C.  C.  A.  277.  20  Am.  Bankr.  Rep.  101.  1123;  In  re  Rodgera,  125  Fed.  169.  60 
See  Grant  v.  National  Bank  of  Auhnra,  0.  C.  A.  567,  11  Am.  Bankr.  Rep.  79;  In 
107  Fed.  581,  28  Am.  Bnnkr.  Rep.  712.      re  McCallum,  113  Fed.  393,  7  Am.  Bankr. 
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serts  the  right  to  rescind  the  sale  for  fraud."*  And  so,  bailors  or  con- 
signors, who  permit  their  goods  in  the  hands  of  the  bankrupt  to  pass  in- 
to the  custody  of  the  receiver  or  trustee,  cannot  occupy  the  position  of 
adverse  claimants  in  determining  the  jurisdiction  of  the  court.*"  And 
generally,  a  controversy  between  a  trustee  in  bankruptcy  and  one  assert- 
ing an  adverse  title  to  property  which  is  in  the  custody  of  the  court  is  a 
"proceeding  in  bankruptcy"  of  which  the  court  has  jurisdiction,  and  not 
a  "controversy  at  law  or  in  equity"  such  as  can  only  be  tried  there  with 
the  consent  of  the  proposed  defendant.*"  So  also,  a  court  of  bankrupt- 
cy has  jurisdiction  to  determine  a  controversy  as  to  the  ownership  of 
property  between  the  trustees  of  two  different  estates,  both  of  which  are 
being  administered  by  such  court.m 

The  same  rule  applies  to  the  assertion  and  denial  of  liens  upon  proper- 
ty in  the  custody  of  the  court.  This  one  point  being  established  (pos- 
session of  the  property  by  an  officer  of  the  court)  it  has  jurisdiction  of 
a  proceeding  in  equity  to  establish  the  lien  of  a  mortgage  or  other  in- 
cumbrance upon  the  property,*18  or  to  impeach  the  validity  of  an  exist- 
ing mortgage  covering  the  property,*'4  or  to  set  aside  the  mortgage  as 
fraudulent  or  preferential  or  as  having  been  given  within  four  months 
previous  to  the  bankruptcy,*1'  or  to  recover  property  unlawfully  sold  on 
foreclosure  of  a  chattel  mortgage  after  the  adjudication  in  bankruptcy 
and  before  a  trustee  could  be  appointed,*1*  though  not  of  a  suit  to  fore- 
close a  mortgage,*"  and  (at  least  before  the  amendments  to  the  bank 
ruptcy  act)  not  of  a  proceeding  to  impeach  a  mortgage  as  fraudulent 
where  the  property  affected  is  in  the  possession  of  the  creditor,  and  not 
of  the  trustee.*18      Again,  if  there  are  conflicting  liens  or  claims  upon 

Itep.  596;    Davis   v.   Coe,    19   Ohio   Clr.  "■*  Cleminshaw  v.  International  Shirt 

Ct.  B.  639 ;  In  re  Snbln,  18  N.  B.  B.  151,  &  Collar  Co.,  165  FeJ.  797, 21  Am.  Bankr. 

Fed.  Cas.  No.  12,105;   Dunlop  v.  Baker,  Bep.  616;  In  re  Goldberg  &  Sagman  (D. 

239  Fed.   193,  152  C.  C.  A.  181,  38  Am.  C.)   232   Fed.   194,   36   Am.   Bankr.   Bep. 

Bankr.   Rep.  369;     Bennette   v.    Lawla  736. 

(Tex.  C1y.  Apii.)  176  S.  W.  660;    Dar-  "*In  re  Kellogg,  121  Fed.  333,  57  C. 

rough  v.  First  Nat.  Bank,  56  Okl.  647,  O.  A,  647,  10  Am.  Bankr.  Bep.  7;    In 

156  Pac.  191.  re  Wuterloo  Organ  Co.,  118  Fed.  904,  9 

«e  In  re  Mertena,  131   Fed.  507.  12  Ant-  Bankr.  Rep.  427.  • 

Am   Bankr  Bep.  624.  ""  ln  re  McManon,  147  Fed.  6S4,  77 

.»  In  re  Leed»  Woolen  Mill.,  129  Fed.  £  £  A'  **•  »  Am;  ****"*  530: 

922,  12  Am.  Bankr.  Hep.  136;   In  re  Mc-  &***  I"    H*h''  »   **  »*•   ■ } „Am 

Crflun,  113  Fed.  893,  7  Am.  Bank,  Bep.  SS^EJS'  ofSS*  STS 

hi  In  re  Rochford,  124  Fed.  182,  59  ii.in  re  Brooks,  fll  Fed.  608.  1  Am. 

C.  C.  A.  388,  10  Am.  Bankr.  Rep.  608;  Bankr  Rep   631 

In  re  Leeds  Woolen  Mills,  129  Fed.  922.  I1T  f„  re  'San  Gabriel  Sanatorium  Co 

12  Am.  Bankr.  Bep.  136.     See  HaTens  &  ln   p^    gK,     50   C.   C.   a.   sa<   T   Am 

Geddes  Co.  v.  Plerek,  120  Fed.  244.  57  Bankr  Bep  206 

C.  C.  A.  37,  9  Am.  Bankr.  Rep.  669.  >i»Rardes   v.Hnwardea  Nat.   Bank. 

*"  In  re  Rosenberg,  116  Fed.  402,  8  178  U.  S.  524,  20  Sup.  Ct.  1000,  44  L. 

Am.  Bankr.  Rep.  624.  Ed.  1175,  4  Am.  Bankr.  Rep.  163. 
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property  which  is  in  the  lawful  custody  of  the  court  of  bankruptcy,  it 
has  jurisdiction  to  determine  the  same,  even  though  the  trustee  has  no 
interest  in  the  question.*1'  And  the  court  has  jurisdiction  of  a  petition 
laying  claim  to  a  fund  which  is  alleged  to  have  come  into  the  hands  of 
the  trustee.**0  And  it  has  authority  to  determine  the  amount  to  which 
the  wife  of  the  bankrupt  is  entitled  under  her  agreement  for  the  release 
of  her  inchoate  dower  interest*1' 

In  order  thus  to  confer  jurisdiction,  there  must  be  actual  possession 
on  the  part  of  the  receiver  or  trustee,  not  a  mere  claim  to  possession. 
,  But  it  may  be  constructive  or  symbolic.  Thus,  where  the  trustee  in 
bankruptcy  locks  up  the  bankrupt's  store  and  keeps  the  key,  this  brings 
the  goods  in  the  store  into  the  custody  and  jurisdiction  of  the  court  of 
bankruptcy.*-*  And  jurisdiction,  having  thus  vested  in  virtue  of  posses- 
sion of  the  res,  cannot  be  divested  or  impaired  by  the  unauthorized  sur- 
render of  possession  of  the  property  by  the  officers  of  the  court  or  by  a 
seizure  thereof  by  an  adverse  claimant.*** 

§  409.  Same;  Independent  Suits  Against  Third  Persons. — A  district 
court  of  the  United  States,  in  its  capacity  as  a  court  of  bankruptcy,  has 
no  jurisdiction  of  an  independent  suit  brought  by  a  trustee  in  bankrupt- 
cy against  a  stranger  (that  is,  one  who  has  not  been  in  any  way  made  a 
party  to  the  bankruptcy  proceedings)  to  collect  a  debt  due  to  the  bank- 
rupt or  to  recover  money  or  property  claimed  as  assets  of  his  estate,  un- 
less by  consent  of  the  proposed  defendant,  such  jurisdiction  being  ex- 
pressly  denied  by  the  twenty-third   section  of  the  bankruptcy  act.*** 

"»Nisbet   v.   Federal  Title  &  Trust  525;    Board  of  Education  of  Salt  Lake 

Co.,  229  Fed.  644,  144  0.  C.  A.  54,  36  City  v.  I.eary,  238  Fed.  521,  149  C.  C. 

Am.  Hatikr.  Rep.  222.  A.  573,  3b  Am.  Bankr.  Rep.  289;   Kelley 

220  Wuerpel  v.  Commercial  Genuania  v.  Aarous  (D.  C.)  238  Fed.  998,  39  Am. 

Trust  &  Sav.  Bank,  238  Fed.  269,  151  C.  Bankr.  Bep.  115;    De  Frleee  t.  Bryant 

C.  A.  285,  38  Am.  Bankr.  Rep.  223 ;    In  (1>.  C.)  232  Fed.  233,  37  Am.  Bankr.  Rep. 

re  Einstein  (D.  C)  245  Fed.  189,  40  Am.  275  ;    In   re  Flanigau   (D.   C.)   228   Fed. 

Bankr.  Rep.  507.  339,  35  Am.  Bankr.  Rep.  807;    Chicago 

3"  In  re  Dialogue  (D.  C.)  241  Fed.  290,  Title  &  Trust  Co.  v.  National  Storage 

39  Am.  Bankr.  Rep.  70.  Co.,  260  111.  485,  103  N.  E.  227;    In  re 

.       222  Wood  r.  Cummlnga,  197  Mass.  80,  Yorkvllle  Coal  Co.,  211  Fed,  618,   128 

S3  N.  E.  318.  O.  C.  A.  570,  33  Am.  Bankr.  Rep    633; 

223  In  re  Schermerhorn,  145  Fed.  341,  In  re  Ballou  ID.  O.)  215  Fed.  810,  33 

76  C.  C.   A.  215,  16  Am.  Bankr.  Rep.  Am.   Bankr.    Rep.  21;    In  re  Lummus 

507;  Plaut  v.  Gorbam  Mfg.  Co.,  159  Fed.  (D.  O.)  214  Fed.  891;    In  re  Horgan  (C. 

754,  20  Am.  Bnnkr.  Rep.  269.     See,  per  C.  A.)  164  Fed.  415,  21  Am.  Bankr.  Rep. 

contra,  Waite  v.   Gottstein  (D.  C.)  224  31;   In  re  Bailey,  156  Fed.  691,  19  Am. 

Fed,  281,  35  Am.  Bankr.  Rep.  353.  Bankr.    Rep.   470;    Hull   ▼.   Burr,    153 

22.  Bardes  v.  First  Nat.  Bank,  178  U.  Fed.  945,  83  C.  C.  A.  61,  18  Am.  Bankr. 

S.    524.    20    Sun.    Ct.    1000.    44    L.    Ed.  Rep.    541;     Hatch   v.   Curttn,    146    Fed. 

1175.  4  Am.  Bankr.  Rep.  163;    Wall  v.  200,    16  Am.   Bankr.  Rep.  629;    In  re 

Cox,  181  U.  S.  244,  21  Sup.  Ct.  042,  45  Flynn  &  Co.,  126  Fed.  422,  11  Am.  Bankr. 

I..  Ed.  845.  5  Am.  Bankr.  Rep.  727;    Ja-  Rep.   318;     In   re    Ilartman,    121    Fed. 

ijuith  v.  Rowley,  188  U.  S.  620,  23  Sop.  940,   10  Am.  Bankr.   Rep.  387;    In    re 

Ct.  360,  47  L.  Ed.  620,  9  Am.  Bankr.  Rep.  Rochrord,  124  Fed.  182,  59  a  O.  A.  388, 
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There  are,  however,  four  important  exceptions  to  this  rule  or  qualifica- 
tions of  it  First,  as  to  any  property  which  has  come  into  the  hands  oi 
the  trustee,  the  bankruptcy  court  has  jurisdiction  to  determine  adverse 
claims  to  it  or  liens  asserted  upon  it.m  Second,  since  the  amendments 
to  the  bankruptcy  law  passed  in  1903  and  1910,  the  court  has  jurisdiction 
if  the  suit  is  to  set  aside  a  fraudulent  transfer  or  conveyance  or  to  recov- 
er a  preference. MB  Third,  if  the  requisite  diversity  of  citizenship  exists, 
that  is,  if  the  bankrupt  and  the  defendant  in  such  action  are  citizens  of 
different  states,  and  the  jurisdictional  amount  is  involved,  the  action 
might  have  been  brought  in  a  federal  circuit  court,  and  therefore,  the 
circuit  courts  having  been  abolished  by  the  act  of  1911  and  their  juris- 
diction transferred  to  the  district  courts,  such  an  action  may  now  be 
brought  in  a  district  court  in  the  circumstances  supposed,  though  in 
trying  such  a  suit  it  does  not  sit  as  a  court  of  bankruptcy.*"  Fourth, 
if  the  action  is  one  involving  a  federal  question,  or  arises  under  the  laws 
of  the  United  States  (other  than  the  bankruptcy  act  itself),  so  that  the 
bankrupt  himself  might  have  sued  in  a  federal  court  regardless  of  the 
question  of  citizenship,  so  may  his  trustee.  A  suit  by  a  trustee  in  bank- 
ruptcy against  a  national  bank,  to  recover  usurious  interest  received  by 
the  defendant  from  the  bankrupt,  is  of  this  character.**8 


10  Am.  Bankr.  Bep.  60S;  J.  B.  McFarlan 
Carriage  Co.  v.  Solano  s,  106  Fed.  145,  45 
C.  G.  A.  253,  5  Am.  Banter.  Rep.  442;  In 
re  Tollett,  105  Fed.  425,  5  Am.  Bankr. 
Hep.  305;  In  re  Silberhorn,  105  Fed.  899, 
5  Am.  Bankr.  Rep.  568;  Chattanooga 
Nat.  Bank  v.  Rome  Iron  Co.,  98  Fed. 
fi2,  3  Am.  Bankr.  Rep.  5S2;  Wooda  v. 
Forsyth,  Fed.  Oes,  No.  17,992.  Under  the 
provisions  of  the  Bankruptcy  Act,  S  23, 
the  court  of  bankruptcy  has  no  juris- 
diction of  controversies  with  adverse 
claimants  whose  claims  do  not  rest  upon 
mere  pretense,  put  forward  In  bad  faith, 
whether  the  Issue  depends  upon  a  ques- 
tion of  law  or  one  of  fact.  In  re  Mid- 
town  Contracting  Co.,  243  Fed.  56, 155  C. 
C.  A.  586.  36  Am.  Bankr.  Rep.  578. 

"*  Chattanooga  Nat.  Bank  v.  Rome 
Iron  Co.,  69  Fed.  82,  3  Am.  Bankr.  Rep. 
582. 

"oAct  Cong.  Feb.  3,  1903,  32  Stat. 
797 ;  Act  Cong.  June  25,  1910,  36  Stat. 
838.  Even  under  these  amendments,  the 
court  of  bankruptcy  has  no  jurisdiction 
of  an  action  by  a  trustee  in  bankruptcy 
to  recover  property  from  a  third  person 
who  sets  up  an  adverse  claim  to  it  In 
nte  own  right,  where  the  trustee  does 
not  contend  that  the  property  was  ever 
"transferred"  to  the  defendant  by  the 


bankrupt,  but  only  that  the  defendant 
holds  It  nnder  a  secret  trust  for  the 
bankrupt.  Newcomb  v.  Biwer,  199  Fed. 
529,  29  Am.  Bankr.  Bep.  10. 

"'  In  re  MacDougall,  176  Fed.  400,  23 
Am.  Bankr.  Rep.  762;  Slros  v.  Union 
Assur.  Soc,  129  Fed.  804;  In  re  Nugent, 
105  Fed.  581,  44  C.  C.  A.  620,  5  Am. 
Bankr.  Rep.  176.  Diversity  of  citizen- 
ship: between  the  defendant  and  the 
trustee  In  bankruptcy  Is  not  necessary ; 
the  test  Is  whether  the  citizenship  of  the 
bankrupt  and  of  the  defendant  is  audi 
that  the  former  might  have  sued  in  a 
federal  court  If  bankruptcy  had  not  In- 
tervened. Bush  v.  Elliott,  202  U.  S.'  477, 
20  Sup.  Ct.  008.  50  L.  Ed.  1114.  15  Am. 
Bankr.  Rep.  656.  The  District  Court,  In 
n  suit  by  a  trustee  In  bankruptcy  against 
nonresidents  and  residents,  lias  no  juris- 
diction of  residents  merely  holding 
claims  against  the  bankrupt  and  having 
nothing  belonging  to  him,  where  many 
necessary  parties  are  nonresidents  and 
cannot  be  brought  In.  In  re  Smith 
Const.  Co.  (D.  C.)  224  Fed.  228,  35  Am. 
Bankr.  Rep.  227. 

>2'Reed  v.  American-German  Nat 
Bank,  155  Fed.  233,  10  Am.  Bankr.  Rep. 
140. 
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Subject  to  these  exceptions,  the  general  rule  is  well  established. 
Thus,  the  bankruptcy  court  has  no  jurisdiction  of  an  action  of  replevin, 
brought  by  a  receiver  or  trustee  in  bankruptcy  to  recover  the  possession 
of  chattels  alleged  to  belong  to  the  bankrupt  but  held  adversely  by  the 
defendant  under  a  claim  of  title,***  nor  of  a  suit  by  the  trustee  of  a  bank- 
rupt corporation  to  compel  a  stockholder  to  pay  corporate  debts  because 
of  his  alleged  participation  in  a  fraudulent  overvaluation  of  the  corporate 
assets  in  payment  for  stock,*1*  nor  of  an  action  to  enforce  a  mechanic's 
lien  existing  in  favor  of  the  bankrupt,  a  contractor,  at  the  date  of  his  ad- 
judication.M*  Again,  while  the  trustee  may  petition,  the  court  to  exam- 
ine summarily  into  the  reasonableness  of  a  fee  paid  by  a  prospective 
bankrupt  to  his  attorney,  yet  if,  instead  of  taking  this  course,  he  files  a 
petition  to  compel  the  attorney  to  account  for  moneys  claimed  to  have 
been  paid  to  him  in  contemplation  of  bankruptcy,  the  case  falls  within 
the  jurisdictional  clause  of  the  statute,  and  cannot  be  maintained  in  the 
bankruptcy  court  except  with  the  consent  of  the  defendant.***  A  federal 
District  Court  has  no  jurisdiction  to  make  partition  of  real  estate  be- 
tween a  trustee  in  bankruptcy  and  the  wife  of  the  bankrupt,  and  cannot 
authorize  her  to  sell  her  interest ;  the  most  it  can  do  is  to  order  the  sale 
of  the  bankrupt's  interest.**8  Where  the  trustee  in  bankruptcy  sues  to 
recover  property  on  two  theories,  one  of  which  would  entitle  him  to  sue1 
in  the  federal  court,  but  his  evidence  fails  to  sustain  that  theory,  the 
court  will  not  retain  jurisdiction  to  determine  his  right  to  recover  under 
the  other  theory,  but  will  require  him  to  proceed  in  the  proper  state 
court.*** 

§  410.  Same;  Preferences  and  Fraudulent  Conveyances. — The 
Bankruptcy  Act  of  1898,  as  it  stood  originally,  contained  the  following 
restrictive  provision  in  section  23b:  "Suits  by  the  trustee  shall  only 
be  brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose  es- 
tate is  being  administered  by  such  trustee,  might  have  brought  or 
prosecuted  them  if  proceedings  in  bankruptcy  had  not  been  instituted, 
unless  by  consent  of  the  proposed  defendant."  And  under  this  provi- 
sion it  was  held  that  no  jurisdiction  was  vested  in  the  courts  of  bank- 
ruptcy to  determine  actions  brought  for  the  purpose  of  vacating  fraudu- 
lent transfers  or  recovering  preferences,  unless  with  the  consent  of  the 

«»  Mitchell  T.  McClure,  178  U.  3.  539,  38  Sup.  Ct.  38,  02  L.  Ed.  185,  40  Am. 

20  Sup.  Ct.  1000,  41  L.  Ed.  1182,  4  Am.  Bankr.  Rep.  421. 
Bankr.  Rep.  177.  »«In  re  Grissler,  138  Fed.  754,  60  C. 

"» In  re  Haley,  158  Fed.  74,  85  C.  C.  C.  A.  400,  13  Am.  Bankr.  Rep.  508.   ' 
A.  404.    Nor  of  a  bill  In  equity  against  sailn  re  Raphael  (C.  C.  A.)  192  Fed. 

the  stockholders  of  a  bankrupt  corpora-  S74. 

Hon  collectively,  to  force  payment  of  the  *»*  Harlln  v.  American  Trust  Co.,  67 

unpaid   balances  on  their  subscriptions  Ind.  App.  213. 119  N.  B.  20. 
for  stock.    Kelley  v.  Gill,  245  U.  S.  116,  "<  KaiRler  v.  Gibson  (D.  C.)  244  Fed. 

240,  45  Am.  Bankr.  Rep.  462. 
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proposed  defendant,  or  unless  such  diversity  of  citizenship  existed  and 
such  an  amount  was  involved  as  to  give  them  jurisdiction  of  the  con- 
troversy, not,  indeed,  as  bankruptcy  courts,  but  as  federal  District 
Courts.1*6  But  much  dissatisfaction  and  inconvenience  resulted  from 
this  rule,  and  the  twenty-third  section  of  the  statute  was  twice  amended 
by  Congress,  first,  by  the  Act  of  February  5,  1903  (32  Stat.  797),  and 
second  by  the  Act  of  June  25,  1910  (36th  Stat.  838).  The  net  result  of 
these  amendments  is  to  except  from  the  rule  of  jurisdiction  originally 
laid  down  in  the  statute  "suits  for  the  recovery  of  property  under  sec- 
tion sixty,  subdivision  b;  section  sixty-seven,  subdivision  e;  and  section 
seventy,  subdivision  e."  The  first  of  these  exceptions  relates  to  the 
recovery  of  preferences  given  within  four  months  of  the  filing  of  the 
petition  in  bankruptcy.  The  second  relates  to  the  setting  aside  of  con- 
veyances made  to  hinder,  delay,  or  defraud  creditors,  made  within  a 
like  period.  The  third  is  the  provision  by  which  "the  trustee  may  avoid 
any  transfer  by  the  bankrupt  of  his  property  which  any  creditor  of  such 
bankrupt  might  have  avoided." 

It  is  therefore  now  held  that  the  courts  of  bankruptcy  have  jurisdic- 
tion (not  exclusive  of  the  jurisdiction  of  the  state  courts,  but  concurrent 
with  them)  of  plenary  proceedings  at  law  or  in  equity  brought  by  a 
trustee  in  bankruptcy  to  set  aside  unlawful  preferences  or  fraudulent 
transfers  of  property  given  or  made  within  the  four  months  preceding 
the  filing  of  the  petition  in  bankruptcy,  or  to  avoid  transfers  by  tne 
bankrupt  which  any  creditor  of  his  might  have  avoided;  that  this  ju- 
risdiction may  be  exercised  without  the  consent  of  the  defendant ;  and 
that  it  does  not  depend  upon  diversity  of  citizenship  or  the  amount  in- 
volved.*M  It  is  to  be  noticed,  however,  that  as  to  the  first  two  excep- 
tions— preferences  and  conveyances  to  defraud  creditors — the  transac- 
tion must  have  occurred  within  four  months  prior  to  the  bankruptcy 
proceedings;    as  to  the  third — transfers  which  a  creditor  might  have 

2=»Rardea  v.  First  Nat.  Bank,  178  Bep.  731;  Kalgler  v.  Gibson  (D.  C.)  264 
U.  S.  524,  20  Sup.  Ct.  1000,  44  L.  Ed.  Fed.  240,  45  Am.  Bankr.  Rep.  462;  Ward 
1175,  4  Am.  Bankr.  Rep.  163;  Mitchell  v.  Central  Trust  Co.  of  Illinois  (C.  C. 
v.  MeClnre,  178  U.  S.  539,  20  Sup.  Ct.  A.)  2fil  Fed.  344,  44  Am.  Bankr.  Rep. 
1000,  44  L.  Ed.  1182,  4  Am.  Bankr.  Rep.  ."123;  Brelt  v.  Moore,  220  Fed.  97,  135  C. 
177.  C.  A.  673,  34  Am.  Bankr.  Rep.  295 ;  Da- 
s'* Flanders  v.  Coleman,  250  U.  a  223,  vis  v.  Gates  (D.  C.)  235  Fed.  192,  37  An. 
39  Sup.  Ct.  472,  63  L.  Ed.  948,  43  Am.  Bankr.  Rep.  S18 ;  Hawkins  v.  Danneu- 
Bankr.  Rep.  563;  Stelhvagen  v.  Olum,  berg  Co.  (D.  C.)  234  Fed.  752,  37  Am. 
245  TL  S.  605,  38  Sup.  Ct.  215,  62  L.  Bankr.  Ren.  262;  In  re  Vadner  (D.  C.) 
Ed.  507,  41  Am.  Bankr.  Rep.  1;  Collett  259  Fed.  614;  Newcomb  v.  Biwer  (D.  C> 
v.  Adams,  249  U.  S.  545,  39  Sup.  Ct.  372,  199  Fed.  529,  29  Am.  Bankr.  Rep.  15; 
63  L.  Ed.  764,  43  Am.  Bankr.  Rep.  496;  Parker  v.  Sherman  (D.  C.)  195  Fell.  648, 
Brent  v.  Simpson,  238  Fed.  285,  151  a  28  Am.  Bankr.  Rep.  379;  McElvaiu  v. 
C.  A.  301,  38  AM,  Bankr.  Rep.  813;  Hardesty,  169  Fed.  31.  94  C.  C.  A.  399, 
Golden  Hill  Distilling  Co.  v.  Logue,  243  22  Am.  Bankr.  Rep.  320:  Wallace  v. 
Fed.  342,  156  C.  C.  A.  122,  39  Am.  Bankr.  Jefferson   Connty   Sav.   Bnnk  (C.  C.   A.) 
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avoided, — the  time  limit  does  not  seem  to  apply.'87  It  should  also  be 
remarked  that  the  trustee  may  sue  in  the  bankruptcy  court  to  recover 
a  payment  which  is  declared  to  be  preferential  by  the  law  of  the  state, 
though  it  is  not  a  preference  under  the  bankruptcy  act,  if  it  comes 
within  the  definition  of  a  fraudulent  transfer.*"  But  these  provisions 
of  the  statute  must  be  construed  with  reasonable  strictness.  Thus, 
the  bankruptcy  court  has  no  jurisdiction  of  a  suit  in  equity  by  the 
trustee  to  recover  land,  possession  of  which  the  bankrupt  had  surren- 
dered to  his  father  within  four  months  before  the  adjudication,  on  the 
theory  that  title  had  passed  to  the  bankrupt  by  virtue  of  a  parol  gift 
from  the  father.""  So,  it  has  been  held  that  an  action  by  a  trustee  in 
bankruptcy  to  recover  damages  from  defendants,  upon  allegations  that 
they  conspired  with  the  bankrupt,  knowing  him  to  be  insolvent,  and 
pursuant  to  such  conspiracy  he  purchased  goods  on  credit,  which  he 
turned  over  to  defendants  for  less  than  their  value,  is  an  action  merely 
to  recover  damages  for  the  conspiracy,  and  not  to  set  aside  a  fraudulent 
transfer  of  property,  and  therefore  not  within  the  jurisdiction  of  the 
court  of  bankruptcy."0  The  federal  court  cannot  obtain  jurisdiction 
by  substituted  service  over  nonresident  assignees  in  a  suit  by  a  trustee 
in  bankruptcy  to  set  aside  as  a  preference  an  assignment  of  a  debt 
owing  to  the  bankrupt  by  a  nonresident.*41 

§  411.  Same;  Suits  Which  Bankrupt  Could  Not  Have  Maintained. 
— The  twenty-third  section  of  the  bankruptcy  act  provides  that  "suits 
by  the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where 
the  bankrupt  might  have  brought  or  prosecuted  them  if  proceedings 
in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  proposed 
defendant."  Before  the  amendments  to  this  section,  giving  the  district 
courts  jurisdiction  of  suits  to  avoid  preferences  and  fraudulent  convey- 
ances, there  was  much  doubt  as  to  whether  it  should  be  held  applicable 
to  this  class  of  actions.  For  such  suits  could  not  be  maintained  by  the 
bankrupt  at  all,  and  therefore  it  could  not  be  said  that  there  was  any 
court  "where  the  bankrupt  might  have  brought  or  prosecuted  them," 
with  the  inevitable  result  that  the  trustee  could  not  bring  or  prosecute 

157  Fed.  838;  Off  v.  Hakes,  142  Fed.  364,  of  the  state  courts,  see  Craig  v.  Cox, 

73  C.  C.  A.  464, 15  Am.  Bankr.  Rep.  696;  (Mo.)  232  S.  W.  77. 

Frost  v.  Latham  A  Co.,  181  Fed.  866,  25  »»'  Hall  v.  Glenn  (D.  O.)  247  Fed.  997, 

Am.  Bankr.  Rep.  313;   Lynch  v.  Branson,  39  Am.   Bankr.   Rep.   54. 

160  Fed.  139,  20  Am.  Bankr.  Rep.  409 ;  ='»  Grandlson  v.  Robertson  (D.  O.)  220 

Bowman  v.  Alpha  Farms.  153  Fed.  380,  Fed.  085.  34  Am.  Bankr.  Rep.  609. 

18  Am.  Bankr.  Rep.  700;    Horsklns  v.  "» Flanders  v.  Coleman  (D.  C.)  240 

Sanderson,  132  Fed.  415.  13  Am.  Bankr.  Fed.  757,  41  Am.  Bankr.  Rep.  727. 

Rep.  101;  MeNulty  v.  Feingold,  129  Fed.  =«  Lynch  v.  Bronson  (D.  C.)  177  Fed. 

1001.  12  Am.  Bankr.  Kep.  338;    Kraver  605,  24  Am.  Bankr.  Rep.  513. 

t.    Abrahams.    203    Fed.    782,    29    Am.  »"  Murphy  v.  Ford  Motor  Co.  (D.  0.) 

Bankr.  Rep.  305.    As  to  the  jurisdiction  241  Fed.  134,  39  Am.  Bankr.  Rep.  665; 
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such  actions,  "unless  by  consent  of  the  proposed  defendant,"  a  reducfcxi 
ad  absurdum.  Accordingly  it  was  held  in  numerous  decisions  that  this 
provision  of  the  statute  applied  only  to  suits  upon  causes  of  action 
originally  vested  in  the  bankrupt,  and  which  he  might  have  maintained 
if  there  had  been  no  adjudication  in  bankruptcy,  such  as  actions  upon 
contracts  and  to  collect  debts,  and  not  to  suits  upon  causes  of  action 
created  by  the  bankruptcy  proceedings,  or  vesting  originally  in  the 
trustee  as  trustee.*4*  Yet  this  argument,  plausible  as  it  appears,  did 
not  find  favor  with  the  Supreme  Court  of  the  United  States,*4*  and  the 
decision  was  ultimately  against  the  right  of  the  trustee  to  sue  on  such 
causes  of  action  in  the  courts  of  bankruptcy,  and  this  remained  the 
rule  until  Congress  amended  the  section  in  question  (as  set  forth  in  tnc 
preceding  pages)  by  an  express  grant  of  jurisdiction  to  the  district 
courts  over  just  such  causes  of  action. 

§  412.  Same ;  Consent  or  Waiver  of  Objections. — The  provision  of 
the  twenty-third  section  of  the  bankruptcy  act  which  permits  the  bring- 
ing of  suits  by  a  trustee  in  bankruptcy  in  courts  other  than  those  in 
which  the  bankrupt  himself  might  have  sued,  "by  consent  of  the  pro- 
posed defendant,"  is  to  be  regarded,  not  as  conferring  jurisdiction, 
but  merely  as  giving  a  personal  privilege  to  the  defendant  which  he  may 
waive;  and  his  "consent"* need  not  have  been  given  before  the  suit 
was  instituted,  nor  need  it  expressly  appear  of  record,  but  it  may  be 
sufficiently  shown  by  conduct  necessarily  implying  such  consent.*4* 
Thus,  if  an  adverse  claimant  of  property,  or  a  creditor  alleged  to  have 
received  a  preference  or  a  voidable  lien,  voluntarily  appears  in  the  court 
of  bankruptcy  and  himself  invokes  its  jurisdiction  in  his  own  behalf, 
that  court  may  proceed  to  determine  the  controversy,845  as  where  such 
a  claimant  applies  to  the  court  of  bankruptcy  for  an  order  or  decree 
recognizing  and  establishing  his  claims  or  giving  him  any  affirmative 
relief  whatever,*48  or  where  he  pleads  a  set-off,  on  which  he  asks  judg- 

»«  In  re  Bsiudoulne,  101  Fed.  574,  41  (D.  C.)  241  Fed.  290,  39  Am.  Bankr.  Rep. 

C.   C.  A.  318,  3  Am.  Bankr,  Hep.    051;  70. 

RMIIbi  v.  Magnus,  1C2  Fed.  689,  19  Am.  =«s  in  re  d.  H.  McBrlde  &  Co.,  132 

Bankr.  Rep.  397;  Pepperdlnc  v.  Headley,  Fed.  285,  12  Am.  Bankr.  Rep.  81;  In  re 

98  Fed.  803,  3  Am.  Bankr.  Rep.  455;  Rlkcr,  109  Fed.  63,  48  C.  C.  A.  220,  5  Am. 

Murray    v.  Beal,  97  Fed.    567,    3    Am.  Itankr.  Rep.  720;  Philips  v.  Turner,  114 

Bankr.    Rep.   284;   Carter   v.   Hobbs.  92  Fed.  726,  52  C.  C.  A.  358.  8  Am.  Biinkr. 

Fed.  594,  1  Am.  Bankr.  Rep.  215 ;  In  re  Rep.  171 ;  Fisher  v.  Cusliman,  103  Fed. 

Gutwillis,   90  Fed.  .481,   1  Am.   Rankr.  XOO.  43  C.  C.  A.  381,  4  Am.  Ilnnkr.  Hep. 

Rep.  78;  Jones  v.  Smith,  38  Fed.  380;  IUH:  In  re  H  add  en  Rodce  Co.,  135  Fed. 

Main  v.  Glen,  7  Bias.  80.  Fed.  Caa.  No.  886, 13  Am.  Bankr.  Rep.  004 ;  In  re  Drag 

8,973.                                       '  i  !>.  C.)  254  Fed.  474,  43  Am.  Bankr.  Rep. 

21'  Bardes  v.  First  Not.  Bank,  178  tJ,  50. 

S.  524,  20  Sup.  Ct.  1000.  44  L.  Ed.  1182.  =<«  In  re  Mertens.  131  Fed.  507, 12  Am. 

s«*McEtdowiiey  v,  Cnrd,  193  Fed.  475,  Bnnkr.  Rep.  098:  'n  re  Biker,  109  Fed. 

27  Am.  Bnnkr.  Rep.  937 ;  In  re  Dialogue  63,  48  C.  C.  A.  220,  5  Am.  Bankr.   Rep. 
Bi.K.BKK.<3n  Kd.1— 57 
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ment,MT  or  where  he  shows  that  the  money  claimed  to  be  recovered 
from  him  by  the  trustee  is  also  claimed  by  a  third  party  and  that  he 
occupies  the  position  of  a  mere  stakeholder  and  offers  to  pay  the  money 
into  court.'**  Moreover,  if  the  defendant  in  an  action  by  the  trustee 
enters  a  general  appearance  and  pleads  to  the  merits,  and  proceeds  to  a 
hearing  before  the  referee  or  court,  without  raising  any  objection  to  the 
jurisdiction  of  the  court,  he  must  be  taken  to  have  "consented"  that 
the  court  might  try  the  case,  and  cannot  object  to  the  jurisdiction  after 
a  decision  adverse  to  him.**  And  parties  denying  a  bankruptcy  court's 
jurisdiction  over  them  and  answering  to  the  merits  at  the  same  time, 
are  estopped  from  raising  the  jurisdictional  question,***  although  an 
answer  to  the  merits  accompanied  with  a  motion  to  dismiss  for  want  of 
jurisdiction,  which  motion  was  expressly  reserved  in  the  answer,  does 
not  give  defendant's  consent  to  the  jurisdiction  of  the  court.**1  But  a 
mere  entry  of  a  general  appearance  is  not  a  waiver  of  objections  to  the 
jurisdiction,  when  the  petition  of  the  trustee  does  not  state  a  cause  of 
action,  and  objection  to  the  jurisdiction  is  promptly  taken  upon  the 
filing  of  an  amended  petition.10*  So  also,  a  respondent  who  files  a  paper 
in  which  he  sets  up  that  the  court  is  without  jurisdiction  of  the  action, 
and  who  repeats  and  urges  the  same  objection  in  a  proceeding  to  have 
the  judge  of  the  court  of  bankruptcy  review  a  decision  of  the  referee 
adverse  to  him,  cannot  be  said  to  have  consented  to  the  jurisdiction, 
although  he  also  excepts  to  the  petition  as  not  stating  a  cause  of  action 
and  further  pleads  a  general  denial.1**    A  special  and  limited  appear 


720;  s.  c,  107  Fed.  96,  S  Am.  Bankr.  Rep. 
720.  But  see  In  re  Keystone  Press,  203 
Fed.  710,  29  Am.  Bankr.  Rep.  716.- 

»«  McEldowney  v.  Card,  193  Fed.  475, 
27  Am.  Bankr.  Rep.  937. 

j.b  in  re  Blake,  ISO  Fed.  279,  17  Am. 
Bankr.  Rep.  668. 

"» Fairbanks  Steam  Shovel  Co.  v. 
Wills,  240  U.  S.  642,  36  Sup.  Ct.  466,  60 
L.  Ed.  841,  36  Am.  Bankr.  Rep.  754;  Seeg- 
mHIer  v.  Day,  249  Fed.  177,  161  C.  C.  A. 
213,  41  Am.  Bankr.  Rep.  317 ;  Alco  Film 
Corp.  v.  Aleo  Film  Service  of  Minnesota, 
234  Fed.  55,  148  C.  C.  A.  71,  37  Am. 
Bankr.  Bep.  .".07;  Jones  v.  Blair.  242 
Fed.  783, 155  C.  C.  A.  371,  39  Am.  Bankr. 
Bep.  569;  In  re  Berry  (D.  C.)  247  Fed. 
700.  41  Am.  Bankr.  Rep.  357;  Gooch  v. 
Stone,  257  Fed.  631,  168  C.  C.  A.  581.  44 
Am.  Bankr.  Rep.  86;  Detroit  Trust  Co. 
v.  Pontlac  Sav.  Bank  (C.  C.  A.)  196  Fed. 
29,  27  Am.  Bankr.  Bep.  821 ;  McEldow- 
ney v.  Card,  193  Fed.  475,  27  Am.  Bankr. 
Rep.  937;  In  re  Elletson  Co.,  174  Fed. 
859.  23  Am.  Bankr.  Bep.  530;  Mitchell  v. 


Mitchell,  147  Fed.  280,  17  Am.  Bankr. 
Rep.  882 ;  In  re  Blake,  150  Fed.  279,  17 
Am.  Bankr.  Rep.  668;  Ryttenberg  v. 
Sehefer,  131  Fed.  313,  11  Am.  Bankr, 
Bep.  652;  In  re  Durham,  114  Fed.  750,  8 
Am.  Bankr.  Bep.  115 ;  Sinshelmer  v.  81- 
monson,  106  Fed.  870 ;  In  re  Leeds  Wool, 
en  Mills,  129  Fed.  922,  12  Am.  Bankr. 
Rep.  136 ;  In  re  Steuer,  104  Fed.  976,  6 
Am.  Bankr.  Bep.  209;  In  re  Emrfch,  101 
Fed.  231,  4  Am.  Bankr.  Bep.  89 ;  In  re 
Connolly,  100  Fed.  620,  3  Am.  Bankr. 
Rep.  842;  Cohen  v.  American  Surety  Co.. 
192  N.  T.  227,  84  N.  E.  917;  In  re  Rap- 
hael, 192  Fed.  874,  113  C.  C.  A.  198. 

see  In  re  Franklin  Brewing  Co.  (D. 
C.)  257  Fed.  135,  43  Am.  Bankr.  Bep. 
663. 

»i  Kalgler  v.  Gibson  (D.  C.)  264  Fed. 
240,  45  Am.  Bankr.  Rep.  462.    . 

isi  In  re  Hemby-Uutchlnson  Pub.  Co. 
(D.  O.)  105  Fed.  909,  5  Am.  Bankr.  Bep. 
569. 

"«  In  re  Mlcliie  (D.  C.)  116  Fed.  749, 
8  Am.  Bankr.  Rep.  734. 
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ance,  for  a  purpose  only  subsidiary  to  the  main  issue  and  not  involving 
a  final  determination  of  the  controversy,  does  not  give  consent  to  the 
jurisdiction.™4  And  the  appearance  of  a  stockholder  of  a  bankrupt 
corporation  to  contest  a  petition  by  the  trustee  asking  that  an  assess- 
ment be  made  on  all  stock  not  fully  paid  for  does  not  confer  jurisdiction 
on  the  court  of  bankruptcy  to  adjudicate  his  personal  liability  for  such 
an  assessment.***  Of  course,  the  mere  proof  of  claims  against  a  bank- 
rupt does  not  constitute  a  consent  to  the  jurisdiction  of  the  federal 
court  in  a  suit  subsequently  brought  by  the  trustee  against  the  claim- 
ant.*" 

It  is  also  to  be  observed  that  the  consent  of  a  defendant  to  be  sued 
in  the  court  of  bankruptcy  means  consent  to  the  tribunal  in  which  the 
controversy  is  to  be  carried  on,  and  not  to  the  mode  of  procedure,  which 
is  regulated  by  general  principles  of  law,  unless  other  provision  is 
made,*"  and  if  the  mode  of  procedure  adopted  is  unlawful,  the  appear- 
ance of  the  defendant  and  his  contesting  the  proceedings  will  not  con- 
fer jurisdiction. "8  It  was  also  held  that  the  consent  of  the  defendant, 
provided  for  in  this  part  of  the  bankruptcy  act,  governing  the  jurisdic- 
tion of  suits  by  a  trustee  in  bankruptcy,  was  not  intended  to  enlarge 
the  jurisdiction  of  the  federal  circuit  courts  so  as  to  confer  a  juris- 
diction which  they  would  not  have  because  of  diverse  citizenship  of  the 
parties  or  because  of  a  federal  question  being  involved.*" 

§  413.  Same ;  Federal  Courts  in  Other  Districts. — Under  the  bank- 
ruptcy statute  as  originally  enacted,  the  district  courts  had  no  auxiliary 
or  ancillary  jurisdiction  to  be  exercised  in  aid  of  bankruptcy  proceedings 
in  progress  in  another  district.**0  But  this  defect  in  the  law  was  reme- 
died by  an  act  of  Congress,  passed  in  1910,  which  provided  that  courts 
of  bankruptcy  shall  be  authorized  to  "exercise  ancillary  jurisdiction 
over  persons  or  property  within  their  respective  territorial  limits  in  aid 
of  a  receiver  or  trustee  appointed  in  any  bankruptcy  proceedings  pend- 
ing in  any  other  court  of  .bankruptcy."'"  It  is  apprehended  that  this 
properly  relates  only  to  steps  or  proceedings  in  the  bankruptcy  case 
proper,  that  is,  the  making  of  such  orders  and  giving  such  aid  to  the 
trustee  as  may  properly  be  done  in  a  summary  manner  upon  his  peti- 

"*  Board  of  Road  Corn'ra  of  Monroe  868,  47  C.  G.  A.  SI,  B  Am.  Bankr.  Rep. 

County  v.  Kell,  259  Fed.  76,  170  O.  O.  537. 

A  144,  44  Am  Bankr.  Hep.  269.  «»Lovell  v.  Isidore  Newman  &  Son, 

■m  Bergdoll  v.  Harrigan  (C.  C.  A.)  263  »*  *  »■  ^  33  Snp.  Ct  375,  57  L.  Ed. 

Fed.  279,  44  Am.  Bankr.  Rep.  633.  577-  M  Arn-  B*nltr-  HeP-  iS2- 


«o  Tate  v.  Brlnser  (D.  C.)  226  Fed. 
878.  34  Am.  Bankr.  Bep.  600. 


Hull  t.  Bwt,  153  Fed.  945,  83  C. 
G.  A.  61.  18  Am.  Bankr.  Rep.  541 ;  In  re 
Von  Hartz,  142  Fed.  726,  74  G.  C.  A.  58, 


■■i  In  re  Raphael,  102  Fed.  874,  113      ^  ^   Bflnkr   Rep   MT 
C.  C.  A.  198.  27  Am.  Bankr.  Rep.  708.  M1  Aet  g^  June  ^  ^  m  stat 


>  Sinshelmer  v.  Slmonson,  107  Fed. 
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tion.***  As  to  plenary  actions,  for  the  recovery  of  property  against  ad- 
verse claimants  or  the  like,  the  jurisdiction  of  the  courts  of  bankruptcy 
is  territorially  restricted,  and  such  a  court  cannot  take  jurisdiction  of  a 
trustee's  suit  for  the  recovery  of  property  outside  the  boundaries  of  its 
own  district,  but,  in  order  to  obtain  the  possession  of  such  property  or  its 
avails,  the  trustee  must  invoke  the  jurisdiction  of  the  proper  local  court, 
either  state  or  federal.***  Since  the  amendments  of  1903  and  1910  (giv- 
ing to  courts  of  bankruptcy  jurisdiction  of  suits  to  recover  preferences 
or  to  avoid  fraudulent  conveyances,  without  the  consent  of  the  defend- 
ant), a  trustee  in  bankruptcy  who  desires  to  bring  a  suit  of  such  a  char- 
acter, may  go  into  the  federal  district  court  in  the  district  where  the  pro- 
posed defendant  resides  and  there  prosecute  his  action.***  So  also,  he 
may  sue  in  another  district  to  collect  the  assets  of  the  estate,1*8  to  re- 
cover a  sum  of  money  due  to  the  bankrupt  under  a  written  contract,*** 
or  to  redeem  mortgaged  property  of  the  bankrupt.*01  But  the  jurisdic- 
tion thus  to  be  exercised  by  the  court  in  another  district  in  a  plenary  suit 
is  not  a  jurisdiction  in  bankruptcy,  but  its  ordinary  jurisdiction,  in  law  or 
equity  as  the  case  may  be,  and  therefore  the  trustee  must  pursue  the 
same  remedies  and  is  subject  to  the  same  rules  as  those  would  be  whose 
rights  he  represents,  that  is,  either  the  bankrupt  or  the  creditors  accord- 
ing to  the  nature  of  the  suit.***    Thus,  the  trustee  cannot  maintain  a 

=«  See  Babbitt  v.  Dutcber,  216  U.  S. 

102,  30  Sup.  Ct.  372,  54  L.  Ed.  402,  17 
Ann.  Cas.  969,  23  Am.  Bankr.  Rep.  519; 
In  re  Elkus,  218  U.  S.  115,  30  Sup.  Ct. 
377,  54  L.  Ed.  407 ;  The  Alert,  199  Fed. 
542 ;  In  re  Llpinan,  201  Fed.  169,  29  Am. 
Bankr.  Rep.  139;  Rogers  t.  Chleamuuca 
Trust  Co.,  253  Fed.  541, 1(1,1  C.  C.  A.  211. 
A  bankruptcy  court  In  ancillary  proceed- 
hiss  has  power  to  discharge  a  bankrupt 
from  an  arrest  made  prior  to  the  bank- 
ruptcy proceedings,  where  he  has  the 
substantive  right  to  relief.  In  re  Madl- 
gan  (IX  C.)  254  Fed.  221,  41  Am.  Bankr. 
Rep.  770. 

sua  In  re  Brlttania  Mining  Co.,  197 
Fed.  459.  28  Am.  Bankr.  Rep.  651 ;  Paine- 
v.  Caldwell,  1  Hask.  452,  6  K.  B.  R.  558, 
Fed.  Cas.  No.  10,074 ;  In  re  Seller  (D.  0^ 
216  Fed.  558. 

2«<  Parker  v.  Sherman.  195  Fed.  64S.  2S 
Am.  Bankr.  Rep.  379:  Teligne  v.  Ander- 
son Hardware  Co.,  161  Fed.  765.  20  Am. 
Bnnkr.  Rep.  424:  Luwrenre  v.  Low  rip, 
133  Fed.  995.  13  Am.  Bankr.  Rpp.  297; 
HUN  v.  F.  D.  MeKinniss  Co..  IKS  Fed. 
1012,  20  Am.  Bankr.  Rep.  320;  Sherman 
v.  Bingham.  3  Cliff.  552.  7  N.  B.  R.  493. 
Fed.  Cns.  No.  12.762.  The  Bankruptcy 
Act  authorizes  suits  by  a  trustee  In  bank- 


ruptcy to  recover  preferences  to  be 
brought  in  the  federal  District  Court  of 
the  district  where  the  real  or  personal 
property  Is  situated,  although  the  bank- 
ruptcy proceedings  were  instituted,  and 
the  defendant  resides,  in  another  dis- 
trict In  the  same  state.  Collett  v.  Adams, 
249  U.  S.  545.  39  Sup.  Ct.  372,  63  X.  Ed. 
764,  43  Am.  Bankr.  Rep.  496. 

■">*  Knauth,  Nachod  *  Kuhne  v.  Lat- 
ham &  Co.,  219  Fed;  721,  135  C.  C.  A. 
419,  33  Am.  Bankr.  Rep.  631 ;  West  v. 
Empire  Life  Ins.  Co.  (D.  C.)  242  Fed.  605, 
40  Am.  Bankr.  Rep.  03:  In  re  Sage  (D. 
C.)  224  Fed.  525,  33  Am.  Bankr.  Rep. 
436;  nartman  v.  Ackoury  (D.  C.)  210 
Fed.  188,  31  Am.  Bankr.  Rep.  514;  In  re 
Farrell  <C.  C.  A.)  201  Fed.  33S;  In  re 
Rathfon  Bros..  200  Fe;l.  10S,  29  Am. 
Bankr.  Rep.  22:  Shaiuwalil  v.  Lewis,  0 
Sawy.  5S5,  5  Fed.  510;  (iootlall  v.  Tuttle, 
3  Bins.  219.  7  N.  B.  R.  193,  Fed.  Cas. 
5.533 ;  In  re  Murphy,  2  Nat.  Bankr. 
News.  393. 

=oo  Babbitt  v.  Burgess,  2  Dill.  169,  7 
N.  B.  R.  501.  Fed.  Cas.  No.  693. 

"iBnmnrd  v.  Hartford,  P.  ft  F.  R. 
Co.,  Fed.  Cos.  No.  1.003.     ■ 

*<"»  Markson  v.  Ileaoey,  1  Dill.  407,  4 
N.  B.  R.  510,  Fed.  Cas.  No.  9,098;  In  re 
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plenary  suit  in  a  court  of  bankruptcy  of  another  district  to  recover  alleged 
excessive  payments  or  transfers  to  counsel  made  by  the  bankrupt  in 
contemplation  of  bankruptcy  and  for  services  to  be  rendered  therein, 
when  the  court  in  which  the  proceeding  is  pending  has  made  no  order  for 
the  re-examination  and  reduction  of  such  payments  or  transfers.*6* 
Where  a  bankrupt's  estate  is  in  course  of  administration  in  one  district, 
a  creditor  may  go  into  another  district  with  a  bill  in  equity  seeking  to 
impress  a  trust  in  his  favor  upon  property  of  the  bankrupt  found  there ; 
but  if  the  allegations  of  the  bill  are  insufficient  to  trace  his  funds  into 
any  specific  property,  so  that  the  suit  must  be  regarded  as  an  attempt  to 
secure  priority  of  payment  out  of  the  bankrupt's  estate  on  account  of 
moneys  fraudulently  obtained  by  him  and  put  into  his  business,  it  must 
be  dismissed.*** 

§  414:  Same;  Jurisdiction  of  State  Courts. — Under  former  bank- 
ruptcy statutes,  many  state  courts  held  that  they  had  no  jurisdiction 
of  actions  brought  by  trustees  in  bankruptcy  to  recover  property  alleged 
to  have  been  transferred  by  the  bankrupt  in  violation  of,  or  in  fraud  uf, 
the  provisions  of  the  bankruptcy  act,  as  in  cases  of  preferences  and 
fraudulent  conveyances,  but  that  the  jurisdiction  of  the  federal  courts 
in  such  cases  was  exclusive.*"  The  objection  of  these  courts  to  enter- 
taining suits  of  this  character  was  principally  founded  on  two  consid- 
erations ;  first,  that  a  court  of  equity  should  not  take  cognizance  of  a  bill 
unless  it  has  complete  control  over  all  the  matters  in  controversy,  ei- 
ther directly  or  by  coercion  of  the  parties,  and  this  does  not  exist  in  the 
case  of  a  trustee  in  bankruptcy ;  second,  that  the  avoidance  of  a  convey- 
ance or  wresting  from  a  creditor  a  preference  which  he  has  obtained  is 
in  the  nature  of  a  penalty,  and  as  this  penalty  is  imposed  by  the  laws 
of  the  United  States,  and  not  by  the  laws  of  the  particular  state,  the 
courts  of  the  state  should  not  enforce  it,  more  especially  as  preferential 
transfers  are  only  forbidden  by  the  bankruptcy  act  and  are  not  contrary 
to  public  policy  or  good  morals.***    But  these  views  have  not  prevailed. 

Williams,  123  Fed.  821,  10  Am.  Bankr.  «i  Oleott  v.  McLean,  10  Hun  (N.  T.) 

Rep.  538;  Hall  v.  Burr,  IBS  Fed.  940,  83  277.  16  N.  B.  R.  79;  Brlgbam  v.  Clanin, 

C.   C.   A.  01,   IS   Am.   Bankr.   Rep.   641.  81  Wis.  607,  11  Am.  Rep.  623;  Bromley 

And  see  United  States  Fidelity  &  Guar-  v.  Goodrich,  40  Wis.  131,  22  Am.  Ren. 

anty  Co.  v.  Bray,  225  U.  S.  206,  82  Sup.  685,  15  N.  B.  R.  289 ;  Gilbert  v.  Priest. 

Ct.  620,  56  L.  Ed.  1050,  28  Am.  Bankr  65  Barb.  (N.  I.)  444;  Shaw  v.  Meldrum, 

Rep.  207;  Scott  v.  George's  Greek  Coal  14   Abb.  Prae.  (N.  X.)    N.  S.  165   note; 

&  Iron  Co.,  202  Fed.  201.  Voorhlea  v.  Friable,  25  Mlcb.  476, 12  Am. 

:«d  In  re  Wood,  210  U.  S.  246,  28  Sup.  Rep.  291,  8  N.  B.  R.  152 ;  Redd  v.  Wal- 

Ct.  621,  02  L.  Ed.  1040,  20  Am.  Bankr.  laee,  140  Ala.  209.  40  South.  407.     Com- 

Rep.  1.  pare    Otis    v.  Hartley,    112  Mass.    100; 

27»  Knautb,  Nacbod  4  Kunne  v.  Let-  Dambnnnn  v.  White,  48  Oal.  439. 

ham  &  Co.,  242  U.  S.  426.  37  Sup.  Ct.  130,  ■«  Voorbles  v.   Friable,  25  Mich.  470, 

01  r,.  Ed.  404,  38  Am.  Bankr.  Rep.  060;  12  Am.  Sep.  291,  8S.B.E.  162;  Brlg- 
Jaffe  v.  Pyle,  242  Fed.  67,  155  O.  O.  A. 
11.  40  Am.  Bankr.  Rep.  219. 
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Especially  in  view  of  the  provisions  of  the  bankruptcy  act,  as  amended, 
giving  "concurrent  jurisdiction"  to  the  state  and  federal  courts  of  ac- 
tions of  the  kind  mentioned,  it  is  now  held  that  any  state  court  of  com- 
petent jurisdiction  may  enforce  actionable  rights  arising  under  the  bank- 
ruptcy law."*  Such  a  court,  in  passing  upon  the  claims  of  a  trustee  in 
bankruptcy,  is  not  proceeding  under  the  bankruptcy  law,  but  simply 
recognizes  that  statute  as  the  source  of  the  trustee's  title,  in  the  same 
manner  as  it  would  if  he  derived  his  title  from  a  deed  or  contract"* 
Yet  it  should  be  remarked  that  Congress  would  have  no  authority  to 
impose  upon  state  courts  the  duty  of  hearing  and  determining  contro- 
versies between  trustees  in  bankruptcy  and  adverse  claimants,  by  deny- 
ing jurisdiction  of  such  controversies  to  the  federal  courts.  The  juris- 
diction exercised  by  the  state  courts  concurrently  with  the  federal 
courts,  in  enforcing  rights  and  duties  created  by  an  act  of  Congress,  is 
purely  discretionary  on  their  part,  and  may  at  any  time  be  renounced  or 
incumbered  with  onerous  conditions.*" 

Accordingly,  it  is  now  thoroughly  well  settled  that  any  state  court 
which  would  have  jurisdiction  of  the  subject-matter  as  between  citizens 
of  the  state,  and  which  acquires  jurisdiction  of  the  persons  of  the  liti- 
gants, has  jurisdiction,  concurrent  with  that  of  the  courts  of  bankruptcy, 
of  actions  by  trustees  in  bankruptcy  to  set  aside  alleged  fraudulent 
transfers  or  conveyances  of  property  made  by  the  bankrupts  upon  whose 
estates  they  are  appointed  to  administer,"*  though,  in  case  the  convey- 
ance is  voidable  at  the  suit  of  the  trustee  only  because  it  is  voidable  un- 
der the  laws  of  the  state,  the  trustee  must  show  that  he  represents  cred- 
itors of  that  class  who  alone  would  be  entitled  to  attack  it,  as,  for  ex- 
ham  v.  Claflln,  SI  Wis.  607,  11  Am.  Bep.  Barber  v.  Wiemer,  183  Iowa,  72.  165  N. 
623.  Compare  Tinker  v.  Van  Dyke,  1  W.  440.  Where  an  action  by  a  trustee  In 
Flip.  521,  14  N.  B.  IL  112,  Fed.  Cas.  No.  bankruptcy  Is  brought  in  a  state  court, 
14,058.  the  measure  of  Ma  relief  in  the  first  In 

its  Maxwell  v.  Davis  Trust  Co.,  69  W.  stance  Is  determined  there,  but  the  state 
Va.  276,  71  8.  E.  270;  Nlsbet  v.  Slgel-  court  Is  not  concerned  with  the  dlab-lbu- 
Camplon  live  Stock  Commission  Co.,  21  tion  of  the  proceeds  of  his  recovery,  as 
Colo.  App,  494, 123  Pac  110 ;  Robinson  v.  that  belongs  to  the  court  of  bankruptcy. 
White,  97  Fed.  33;  Van  Zandt  v.  Parson,  Berglu  v.  Blackwood,  141  Minn.  325,  170 
81  Or.  453,  159  Pac.  1153;  Bennetts  v.  N.  W.  608.  The  state  court  has  Jurta- 
Lewls  (Tex.  Civ.  App.)  176  S.  W.  660.  diction  to  allow  a  defendant  a  set-off 
But  any  suit  brought  in  a  state  court  by  against  the  claim  of  the  plaintiff  suing 
a  trustee  in  bankruptcy,  except  as  spe-  as  a  trustee  in  bankruptcy.  Gill  v. 
daily  authorized  by  the  bankruptcy  law,  Farmers'  &  Merchants'  Bank  (Mo.  App.) 
is  without  the  Jurisdiction  of  the  court  196  S.  W.  538. 
Glover  v.  Love,  68  Ala.  219.  "«In  re  Woodbury  (D.  0.)  9S  Fed. 

"«  Cook  v.  Whipple,  55  N.  Y.  150,  14      833,  3  Am.  Bankr.  Bep.  467. 
Am.   Rep.   202.   9  N.    B.   R.   156.     Suits  ««  Frank   v.    Vullkommer,   205   TJ.    S. 

brought  by  a  trustee  in  bankruptcy  In  a  621,  27  Sup.  Ct  596,  51  L.  Ed.  911,  17 
state  court  will  be  tried  the  same  as  any  Am.  Bankr.  Bep.  806;  McKenna  t.  Simp- 
other  actions  and  according  to  the  rules  son,  129  U.  S.  507,  9  Sup.  Ct  306,  82  L. 
of  evidence  prevailing  in  the  state  court      Ed.  -771 ;  Johnston  v.  Forsyth  Mercantile 
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ample,  creditors  having  a  lien  on  the  particular  property.*"  In  the  same 
way,  the  state  courts  have  jurisdiction  over  an  action  by  a  trustee  in 
bankruptcy  to*  recover  money  or  property  paid  or  transferred  by  the 
bankrupt  to  a  creditor  by  way  of  a  voidable  preference.*"  But  in  an 
action  of  the  latter  sort  in  a  state  court,  it  is  not  permissible  to  enter 
into  an  inquiry  into  the  validity  of  all  other  claims  against  the  bankrupt 
and  into  the  question  whether  other  creditors  have  received  voidable 
preferences  and  have  not  been  required  to  surrender  them,  since  this 
would,  in  effect,  transfer  the  administration  of  the  bankrupt's  estate  from 
the  bankruptcy  court  to  the  state  court*1*  So  also,  the  state  courts  have 
jurisdiction  of  actions  by  trustees  in  bankruptcy  to  collect  the  assets  of 
the  estate,  realize  on  choses  in  action,  enforce  contracts,  and  recover 
debts  due  to  the  bankrupt,***  and  to  hear  and  determine  the  rights  or 


Co.,  127  Fed.  845,  11  Am.  Bankr.  fiep. 
fl68 ;  In  re  Steed,  107  Fed.  682,  6  Am. 
Bankr.  Rep.  73 ;  Robinson  v.  White,  97 
Fed.  33,  3  Am.  Bankr.  Rep.  88;  Cox  r. 
Wall,  9ft  Fed.  046;  Norcroaa  v.  Nathan, 
99  Fed.  414,  3  Am.  Bankr.  Rep.  613;  An- 
drews v.  Mather,  134  Ala.  3S8,  32  South. 
738;  Rlson  v.  Powell,  28  Ark.  427;  Hulli 
v.  Hudson,  9  Del.  Ch.  205,  BO  Atl.  674; 
Hobbs  v.  Frazler,  61  Fla.  611,  55  South/ 
848;  Isett  v.  Stuart,  80  111.  404,  22  Am. 
Rep.  194;  Lyon  v.  Clark.  124  Mien.  100, 
82  N.  W.  1058,  83  N.  W.  694;  Sheldon  v. 
Parker,  66  Neb.  610,  92  N.  W.  923,  95  N. 
W.  1015 ;  Bindsell  v.  Smith,  61  N.  J.  Eq. 
654,  47  Atl.  456;  Jones  v.  Schermerhorn,  ■ 
53  App.  Dlv.  494,  65  N.  Y.  Supp.  999; 
Bouton  v.'  Wheeler,  118  App.  Div.  426. 
104  N.  Y.  Snpp.  33;  Small  v.  Muller,  67 
App.  Div.  143.  73  N.  Y.  Supp.  667;  Breck- 
ons  v.  Snyder,  211  Pa.  St.  176,  60  Atl. 
575 ;  Mueller  v.  Brass,  112  Wis.  406,  88 
N.  W.  229;  Blick  v.  Nlmmo,  121  Md.  139. 
88  Atl.  116;  Googlns  v.  Skllllngs,  118  Me. 
299,  108  Atl.  50;  Koger  v.  Clark  (Tex. 
Civ.  App.)  216  S.  W.  434 ;  Hull  v.  Forty- 
Second  St.  Storage  House,  166  App.  Div. 
739, 152  N.  Y.  Supp.  303 ;  Corey  v.  Black- 
well  Lumber  Co.,  24  Idaho.  642, 135  Pae. 
742 ;  Union  Banking  Co.  v.  Truscott  Boat 
Mfg.  Co..  ISO  Mich.  698;  155  N.  W.  717; 
Parker  v.  Wagoner  (Sup.)  169  N.  Y. 
Supp.  1107;  American  Bottle  Co.  v.  Fin- 
ney, 203  Ala.  92,  82  South.  106. 

J"  Sparks  v.  Weatherley,  176  Ala. 
324.  58  South.  280. 

"a  Claflin  v.  Houseman,  93  U.  S.  130, 23 
L  Ed.  833;  Russell  v.  Owen.  61  Mo.  185, 
15  N.  B.  R.  322 ;  Datnbmann  v.  White, 
48  Cal.  439,  12  N.  B.  It.  438 ;  Jordan  v. 
Downey,  40  Md.  401,  12  N.  B.  R.  427; 


Boudinot  v.  Hamsun,  117  Iowa,  22,  90 
N.  W.  497;  Goodrich  v.  Wilson,  119 
Mass.  429, 14  N.  B.  R.  555 ;  Detroit  Trust 
Co.  v.  Old  Nat.  Bank,  155  Mich.  81,  118 
N.  W.  729 ;  Drew  v.  Myers,  81  Neb.  750, 
116  N.  W.  781,  17  L.  R.  A.  (N.  S.)  850; 
Bindsell  v.  Casblon,  60  N.  J.  Eq.  118, 
45  Atl.  697 ;  Vollkommer  v.  Frank,  107 
App.  Dlv.  594,  95  N.  Y.  Supp.  324 ;  Stern 
v.  Mayer,  99  App.  Div.  427,  91  N.  Y. 
Supp.  292 ;  Sllbersteln  v.  Staid,  32  Misc. 
Rep.  353,  66  N.  Y.  Supp.  646;  Exler  r. 
American  Box  Co.,  226  Pa.  St  384,  70 
AtL  661, 134  Am.  St  Rep.  1067 ;  Maxwell 
v.  Davis  Trust  Co.,  69  W.  Va.  276,  71  S. 
M.  270. 

»■  Eau  Claire  Nat.  Bank  v.  Jackman, 
204  U.  S.  022,  27  Sup.  Ct.  891,  51  L.  Ed. 
096, 17  Am.  Bankr.  Rep.  675 ;  Cartwrlght 
v.  West,  185  Ala.  41,  64  South.  293. 

«•  Eyster  v.  Gaff,  91  U.  S.  521,  23  L. 
Ed.  403 ;  Burbank  v.  Blgelow,  92  U.  S. 
179,  23  L.  Ed.  542;  Cox  v.  Wall,  99  Fed. 
"'46 ;  Heath  v.  Shaffer,  93  Fed.  647,  2  Am. 
Bankr.  Rep.  98;  In  re  Gerdes,  2  Nat. 
ISuokr.  News,  131  ;  In  re  Murphy,  -J 
,Vnt.  Bankr.  News,  393;  Clark  v.  Ewiug, 
!>  Biss.  440,  3  Fed.  83;  Fnrnham  v.  Fried- 
meyer,  109  111.  App.  54;  Mclntvre  v. 
Maione,  3  Neb.  (Unol.)  159,  91  N.  W.  246 ; 
Frank  v.  MeAdams,  32  Misc.  Rep.  512, 
66  X.  Y.  Supp.  379 ;  Pelper  v.  Harmer, 
8  Phlln.  (Pa.)  100;  Tennyson  v.  Beggs, 
170  Cal.  255.  168  Pae.  140;  Gray  v.  Arnot, 
31  N.  D.  461,  154  N.  W.  268 ;  Petrie  v. 
Bufflngton,  79  W.  Va.  113,  90  S.  E.  557; 
Scott  v.  Gillespie,  103  Kan.  745,  176  Pac. 
132.  In  the  case  last  cited,  It  was  held 
that  a  state  court  has  Jurisdiction  of  a 
suit  by  a  trustee  In  bankruptcy  to  con- 
strue a  will  under  which  the  bankrupt 
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titles'  of  third  persons,  not  parties  to  the  bankruptcy  proceedings,  claim- 
ing property  adversely  to  the  bankrupt  or  in  hostility  to  the  trustee.**1 
And  certain  rights,  arising  under  the  laws  of  the  state,  may  be  deter- 
minable exclusively  in  the  state  courts.-  Thus  a  bank  which  had  been 
appointed  a  depositary  for  bankruptcy  funds  became  insolvent  and 
passed  into  the  hands  of  the  state  superintendent  of  banks.  A  trustee  in 
bankruptcy  claimed  that  deposits  made  by  him  in  such  bank  in  his 
official  character  were  entitled  to  priority  of  payment  out  of  its  assets,  in 
view  of  the  act  of  Congress  giving  preference  to  debts  due  to  the  United 
States.  But  the  state  statute  declares  that  dividends  to  be  paid  by  the 
superintendent  of  banks,  out  of  the  assets  of  institutions  in  his  charge, 
shall  be  paid  to  such  persons  and  in  such  amounts  as  shall  be  directed 
by  the  local  state  court.  On  this  state  of  facts,  it  was  held  that  the 
question  raised  by  the  trustee  in  bankruptcy  was  within  the  exclusive 
jurisdiction  of  the  state  court,  and  could  not  be  determined  on  a  motion 
in  the  court  of  bankruptcy  for  an  order  requiring  the  superintendent  of 
banks  to  pay  out  money  so  deposited.*** 

The  residence  of  a  trustee  in  bankruptcy,  for  the  purpose  of  fixing 
the  place  of  trial  in  the  state  courts,  is  the  principal  office  and  place  of 
business  of  the  bankrupt  corporation,  and  not  his  personal  residence,  as 
he  is  the  "party"  prosecuting  the  action.*** 

In  selecting  the  state  court  in  which  to  bring  his  action,  the  trustee 
in  bankruptcy  must  naturally  have  regard  to  the  extent  and  character  of 
its  jurisdiction  as  defined  by  the  laws  of  the  state.  Thus,  a  suit  prop- 
erly cognizable  only  in  equity  should  not  be  brought  in  a  court  hav- 
ing no  chancery  jurisdiction.  But  an  action  which  merely  seeks  a 
money  judgment,  to  recover  an  amount  alleged  to  have  been-  paid  out 
by  the  bankrupt  to  a  creditor  as  a  preference,  is  not  a  suit  in  equity 
but  an  action  at  law,**4  but  on  the  other  hand,  it  is  not  triable  in  a  state 
court  of  inferior  and  limited  statutory  jurisdiction.***    In  one  state,  it 

was  claimed  to  be  a  devisee,     while  a  wife  la  a  controversy  arising  from  the 

trustee  Id  bankruptcy  must  resort  to  the  settlement  of  the  bankrupt's  estate,  as 

courts  of  the  state  where  the  bankrupt  distinguished  from  a  proceeding  in  bank- 

corporation  resides,  he  may  therein  en-  ruptcy  proper,  and  hence  the  state  courts 

force  rights  and  avail  himself  of  reme-  have  jurisdiction.     Harlln  v.  American 

dies  which  are  open  to  him  as  a  repre-  Trust  Co.,  67  Ind.  App.  213, 119  N.  E.  20. 

tentative  of  the  creditors  of  the  bunk-  "<?  In  re  Bolegh  (D.  C.)  186  Fed.  825, 

rupt,  though  vthey  would  not  be  available  25  Am.  Bankr.  Rep.  726. 

to  the  corporation  Itself.    Kelley  v.  Ah-  -"  Allen  v.  McCormick,  110  Misc.  Rep. 

bott  (Cal)  198  Pac.  39.  254,  180  N.  Y.  Supp.  116. 

mi  In  re  Russell,  101  Fed.  248,  41  C.  ***  Cohen  v.  Small,  190  N.  T.  568,  83 
C,  A.  323.  3  Am.  Bankr.  Bep.  658 ;  Me-  tN.  E.  1123 ;  Merritt  v.  HaUIdav,  107  App. 
I-eod's  Trustee  v.  McLeod,  89  S.  W.  100;  'DIv.  596,  95  N.  T.  Supp.  331. 
28  Ky.  Law  Bep.  284;  In  re  Kane  (D.  C.)  a"  Dyer  v.  Kratzenstein,  103  App.  Dlv. 
152  Fed.  GS7, 18  Am.  Bankr.  Rep.  654.  A  404,  92  N.  T.  Supp.  1012.  An  Inferior 
proceeding  for  partition  between  u  trus-  state  court,  which  has  no  equitable  Juris- 
tic  in  bankruptcy   and   the  bankrupt's  uictiou,  cannot  entertain  an  Intervention 
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is  held  that,  in  an  action  by  a  trustee  in  bankruptcy  to  vacate  a  deed 
executed  by  the  bankrupt,  a  state  court  has  jurisdiction  of  the  subject- 
matter,  notwithstanding  the  fact  that  the  property  is  located  in  another 
state.*"  But  elsewhere  it  is  held  that  a  trustee  in  bankruptcy  cannot 
maintain,  in  the  district  court  of  one  county,  a  suit  to  set  aside  as 
fraudulent  a  sale  of  land  made  under  a  decree  of  the  district  court  of 
another  county,  in  a  foreclosure  suit  against  the  bankrupt  which  was 
pending  therein  when  the  petition  in  bankruptcy  was  filed."'  Assuming 
that  the  state  court  has  jurisdiction  of  an  action  by  the  trustee,  or  of 
one  in  which  he  voluntarily  appears,  its  judgment  rendered  in  the  case 
is  binding  and  conclusive  upon  him  and  upon  those  whom  he  repre- 
sents,*** and  it  is  thereafter  too  late  for  him  to  allege  that  the  federal 
court  alone  had  jurisdiction  of  the  controversy,***  nor  will  the  judgment 
of  the  state  court  be  reviewed  or  in  any  manner  revised  by  the  court 
of  bankruptcy.*** 

Suits  against  a  trustee  in  bankruptcy,  as  well  as  suits  in  his  favor, 
may  be  maintained  in  the  state  courts.  Thus,  under  proper  conditions, 
an  action  of  trover  will  lie  in  a  state  court  to  recover  the  value  of  prop- 
erty unlawfully  taken  by  the  trustee  as  a  part  of  the  bankrupt  estate 
but  really  belonging  to  the  plaintiff.*91  So  also,  such  a  court  may  have 
jurisdiction  of  a  suit  to  quiet  title  to  real  estate,  at  the  instance  of  a 
person  in  possession,  against  the  bankrupt  and  his  trustee,***  and  of  a 
suit  by  the  solvent  partner  of  a  solvent  firm  against  the'trustee  in  bank- 
ruptcy of  the  insolvent  partner  for  an  accounting  and  to  gain  control 
of  the  administration  of  the  firm's  assets.***  And  it  is  said  that  a  suit 
by  a  state  against  one  of  its  own  citizens,  being  a  trustee  in  bankruptcy, 
cannot  be  maintained  in  a  federal  court  but  only  in  a  court  of  the  state.**4 
But  claims  against  a  bankrupt's  estate  are  not  to  be  settled  or  liquidated 
by  suit  in  a  state  court  (unless  so  ordered  by  the  court  of  bankruptcy), 
since  this  is  properly  a  step  or  proceeding  in  the  bankruptcy  case.*** 

by  a  mortgagor's  trustee  in  bankruptcy  ""Robinson  v.  White,  97  Fed.  SS,  3 

to  set  aside,  as  preferential  and  fraudu-  Am.  Bankr.  Rep.  88. 

lent,  the  mortgage  which  1b  being  fore-  ibi  Weeks  r.  Fowler,  71  N.  H.  518,  63 

closed.    Hawkins  v.  Dannenberg  Co.  (D.  At!.  643.    And  see  supra.  |  396. 

C.)  234  Fed.  752.  37  Am.  Bnnkr.  Rep.  262.  „a  Relnbard  v.  Reinhard,  22  Ohio  Clr. 

»*»  Bowler  v.  First  Nat.  Bank,  21  S.  D.  C(    R    om 

449,  113  N.  W.  618.  130  Am.  St.  Rep.  725.  '.«,„,,               ,           ,„  «  ,    «   ,m 
*"  W.  C.  Belcher  Land  Mortg.  Co.  v.  _   "  *              *'          '                     ' 

Bush   (Tex.   Civ.  App.)   67   S.   W.  444.  Pac'  873- 

«»  Winchester  v.  Helskell,  119  TJ.  8,  2"  State  v.  Trustees  of  University,  60 

450.  7  Sup.  Ct.  281.  30  I>.  Ed.  462 :  Llnd-  N-  C.  714,  1  Hughes.  133,  Fed.  Can.  No. 
Btroth  Wagon  Co.  v.  Bollew,  149  Fed.  860,  10,318,  5  N.  B.  R.  466. 

79  C.  C.  A.  470, 18  Am.  Bankr.  Rep.  23.  "**  In  re  Helm  Milk  Product  Co.,  183 

»»»  Scott  v.  Kelly,  22  Wall.  57,  22  L.      Fed.  787.  25  Am.  Bankr.  R*p.  T46. 
Ed.  7L"9. 
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Nor  will  a  state  court  take  jurisdiction  of  any  action  which  seeks  to  de- 
termine the  title  to,  or  gain  the  possession  of,  any  property  which  has 
already  passed  into  the  actual  custody  of  the  court  of  bankruptcy,*** 
and  for  this  reason,  an  action  of  replevin  will  not  lie  in  a  state  court 
against  the  trustee.*81  And  where  the  state  court  has  no  jurisdiction 
of  the  subject-matter  of  an  action  against  a  trustee  in  bankruptcy,  the 
trustee  cannot  confer  jurisdiction  by  answering  and  praying  for  af- 
firmative relief.***  Further,  the  judgment  rendered  by  a  state  court 
against  a  trustee  in  bankruptcy,  while  it  may  bind  him  personally,  is 
not  effective  against  the  assets  of  the  bankrupt  in  his  hands  for  admin- 
istration, and  hence,  if  such  a  judgment  undertakes  to  direct  the  pay- 
ment of  a  certain  sum  out  of  such  assets,  it  is  erroneous  and  not  at  all 
binding  on  the  court  of  bankruptcy.***  But  the  state  courts  have  not 
always  been  willing  to  concede  this  last  proposition.  Thus,  in  New 
Jersey,  it  is  said  that  where  a  trustee  in  bankruptcy  voluntarily  submits 
himself  and  his  rights  to  the  jurisdiction  of  a  state  court  in  an  action 
to  foreclose  a  chattel  mortgage  upon  outstanding  accounts  of  the  bank- 
rupt, he  cannot  lawfully  avoid  the  enforcement  of  a  decree  requiring 
him  to  account  for  money  received  by  him  resulting  from  the  accounts, 
wherever  the  same  may  have  been  collected.*** 

§  415.  Same;  Conflicting  Jurisdiction. — So  much  has  been  said  in 
an  earlier  section,**1  concerning  conflicts  of  jurisdiction  between  the 
state  courts  and  the  courts  of  bankruptcy,  that  little  remains  to  be  here 
added,  except  to  reiterate  the  general  principle  that  each  court  will  re- 
spect the  jurisdiction  of  the  other  lawfully  acquired,  and  neither  will 
attempt  to  disturb  or  interfere  with  the  possession  of  property  right- 
fully in  the  custody  and  under  the  control  of  the  other.***    Thus,  for 

S"  Id   re  Reynold*!,   127   Fed.  760,   11  ton  v.  Codington,  185  N.  T.  80,  77  K.  B. 

Am.  Bankr.  Rep.  758;  Mlshawaka  Wool-  790.  113  Am.  St.  Rep.  885;  In  re  Rogers 

en  Mfg.  Co.  v.  Powell,  88  Mo.  App.  580,  &  Stefan!,  156  Fed.  207,  19  Am.  Bankr. 

72  R.  W.  723.    The  fact  that  a  trustee  in  Rep.  500. 

bankruptcy  claims  to  be  In  possession  of  >oo  Commercial  Trust  Co.  v.  Drayton, 

land  as  an  asset  of  the  bankrupt's  estate  90  N.  J.  En.  264, 105  Atl.  24L" 

does  not  prevent  a  third  person  from  *»i  Supra,  |  26. 

bringing  an  action  therefor  against  him  »«  In  re  Kellogg,  121  Fed.  333,  57  0.  G. 

In  a  date  court.    Peters  v.  Bowers,  61  A.  547,  10  Am.  Bankr.  Rep.  7;   Bear  v. 

Colo.  534,  158  Pac.  110L  Chase,  99  Fed.  920,  40  C.  O.  A.  182,  3  Am. 

»»t  Supra,  i  396.  But  compare  Cooke  Bankr.  Rep.  746;  Daughters  v.  Christy, 
v.  Seovel,  68  N.  J.  Law,  484,  53  Atl.  692.  223  111.  612,  79  N.  E.  292 ;  National  Sure- 
See  In  re  International  Piano  Mfg.  Co.  ty  Co.  v.  Medlock,  2  Ga.  App.  666,  68  S. 
(D.  C.)  268  Fed.  430.  46  Am.  Bankr.  Rep.  B.  1131 ;  Simmons  v.  Richards,  28  Tex. 
127.  Civ.  App.   112,  66   S.   W.  687;    Scott  v. 

=»sGoodnough  Mercantile  Co.  v.  Gal-  George's  Creek  Coal  &  Iron  Co.,  202  Fed. 

loway,  48  Or.  239,  84  Pae.  1049.  251 ;  Mutual  Life  Ins.  Co.  v.  Fleischman, 

=8»In  re  Central  Bank,  8  Ben.  114,  12  149  App.  Div.  23,  133  N.  Y.  Supp.  512; 

N.  B.  R.  2S6,  Fed.  Cas.  No.  2,549 ;    Skll-  Harlin  v.  American  Trost  Co.,  67  Ind. 
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instance,  if  property  which  is  claimed  as  part  of  the  assets  of  an  estate 
in  bankruptcy  is  found  to  be  in  the  possession  of  a  receiver  previously 
appointed  by  a  state  court,  the  proper  course  is  for  the  trustee  in  bank- 
ruptcy to  apply  to  the  state  court  for  an  order  directing  the  receiver  to 
turn  over  the  property  to  him,  which  order  the  state  court  may  and 
should  make;  but  if  it  refuses,  the  trustee  should  not  seek  coercive 
means  to  force  the  surrender  of  the  property,  but  should  intervene  in 
the  proceedings  in  the  state  court  for  the  protection  of  the  interests 
which  he  represents.*08  So  again,  neither  of  the  courts  will  undertake 
to  review,  modify,  or  vacate  a  judgment  lawfully  rendered  by  the  other 
in  the  due  exercise  of  its  jurisdiction.*** 

§  416.  Limitation  of  Actions. — The  provision  of  the  bankruptcy  act 
of  1867  in  regard  to  the  limitation  of  actions  was  as  follows :  "No  suit, 
either  at  law  or  in  equity,  shall  be  maintainable  in  any  court  between 
an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse  interest, 
touching  any  property  or  rights  of  property  transferable  to  or  vested 
in  such  assignee,  unless  brought  within  two  years  from  the  time  when 
the  cause  of  action  accrued  for  or  against  such  assignee."***  Though 
there  was  some  disposition  to  hold  that  this  applied  only  to  controversies 
over  which  a  federal  circuit  court  would  have  jurisdiction,*0*  the  more 
general  opinion  was  that  the  statute  might  be  pleaded  effectually  in 
any  court,  whether  of  the  state  or  federal  system,**1  especially  in  view 
of  the  plain  policy  of  the  bankruptcy  law  to  effect  a  speedy,  as  well  as 
an  equal,  distribution  of  the  bankrupt's  assets  among  his  creditors.*** 
The  provision  was  held  not  to  be  a  mere  limitation  on  the  remedy,  but 
an  extinction  of  the  right,  so  that  after  two  years  the  office  of  the  as- 
signee in  bankruptcy   expired  both  for  the  purpose  of  suing  and  of 

App.  213,  119  N.  E.  20 ;  Broussard  v.  Le  denlng  v.  Red  River  Valley  Nat.  Bank,  12 

Blanc  (Tex.  Civ.  App.)  182  S.  W.  78;  N.  D.  51.  94  N.  W.  001;    In  re  Vadner 

Meek  v.  Eggennan,  56  Okl.  388,  155  Pac.  (D.  C.)  250  Fed.  614.    But  a  bankruptcy 

522;    See  First  Trust  &  Savings  Bank  v.  court  has  Jurisdiction  of  a  suit  to  set 

Bitter  Hoot  Valley  Irr.  Co.  (D.  C.)  237  aside  a  fraudulent  transfer  consummated 

Fed.  7S3.  38  Am.  Bankr.  Rep.  626.  by  foreclosure  of  a  mortgage  In  a  city 

«•»  Carllng  v.    Seymour   Lumber  Co.,  court  of  limited  Jurisdiction  and  with  no 

113  Fed.  483,  51  O.  C.  A.  1,  8  Am.  Bankr.  affirmative  equitable  powers,  and  Is  not 

Rep.  29;    In  re  Lesser,  100  Fed.  433,  3  prevented  by  comity  from  taking  Juris- 

Am.  Bankr.  Rep.  815 ;  Mauran  v.  Crown  diction.    Trice  v.  Cooltdge  Banking  Co. 

Carpet  Lining  Co..  23  R.  I.  824,  50  Atl.  (D.  C.)  242  Fed.  175,  39  Am.  Bankr.  Rep. 

381;  Wilson  v.  Parr,  115  Ga.  628.  42  S.  E.  843. 

5.    See  In  re  Sage  (D.  C.)  224  Fed.  525,  »«e  Rev.  Stat.  TJ.  S.  I  5057.    , 

35  Am.  Bankr.  Rep.  436 ;  In  re  Diamond's  ■•«  Sedgwick  v.  Casey,  4  Ben.  502,  4  N. 

Estate,  259  Fed.  70,  170  C.  C.  A.  138.  B.  B,  496.  Fed.  Cas.  No.  12,610. 

And  see  supra,  8  27.  "°7  Comegys  v.  McCord,  11  Ala.  932 ; 

*<•*  In  re  Reynolds,  133  Fed.  585,  13  Archer  v.  Brown,  1  Fla.  210. 

Am.  Bankr.  Rep.  245;  Robinson  v.  White,  »»»  Bailey  v.  Glover,  21  Wall.  342,  22 

97  Fed.  33,  3  Am.  Bankr.  Rep.  88 ;   Clen-  L.  Ed.  636. 
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being  sued.*0*  The  provision  of  the  present  statute  is  quite  different 
It  is  as  follows :  "Suit  shall  not  be  brought  by  or  against  a  trustee  of 
a  bankrupt  estate  subsequent  to  two  years  after  the  estate  has  been 
closed."  *10  It  is  undoubtedly  within  the  power  of  Congress,  in  estab- 
lishing a  uniform  system  of  bankruptcy,  to  prescribe  a  uniform  rule  on 
the  subject  of  the  limitation  of  actions,  whether  by  or  against  a  trustee 
in  bankruptcy,  and  the  rule  so  established  must  of  necessity  supersede 
all  state  legislation  on  the  subject  which  may  conflict  with  it.  The  rule 
prescribed  is  applicable  in  all  courts,  state  as  well  as  federal,  and  its  ef- 
fect may  be  in  some  cases  to  prolong,  and  in  others  to  shorten,  the  pe- 
riod of  limitation  given  by  the  law  of  the  state."1  But  since  the  title 
of  the  trustee  in  bankruptcy  relates  back  to  the  date  of  the  adjudication, 
but  no  further,  if  a  particular  cause  of  action  was  then  barred  by  the 
state  statute  of  limitations,  the  trustee  cannot  sue  upon  it.*1*  But  it 
is  not  necessary  that  a  cause  of  action  should  originally  accrue  or  arise 
within  two  years  before  suit  is  brought  upon  it  by  the  trustee;  he  may 
sue  at  any  time  within  two  years  after  the  closing  of  the  estate,  pro- 
vided the  cause  of  action  existed  at  the  time  of  the  filing  of  the  peti- 
tion in  bankruptcy.81*  But  where  the  action  is  commenced  in  due  sea- 
son, but  the  trustee  directs  the  clerk  of  the  court  not  to  issue  the  sum- 
mons, and  it  is  not  issued  or  served  until  more  than  two  years  after 
the  closing  of  the  estate,  the  action  will  be  barred.*" 

§  417.  Same;  What  Suits  and  Proceedings  Barred. — Generally 
speaking,  the  special  statute  of  limitations  prescribed  by  the  bankruptcy 
act  applies  to  all  judicial  contests  between  the  trustee  in  bankruptcy 
and  any  person  whose  interest  is  adverse  to  his,*1*  and  hence  to  a  suit  to 
collect  a  debt  or  recover  any  property  constituting  assets  of  the  estate,*1* 
an  action  to  compel  specific  performance  of  a  contract  to  sell  and  con- 
vey land  to  the  bankrupt,*"  to  set  aside  a  deed  absolute  in  form  under 
which  the  grantee  claimed  adversely  to  the  bankrupt,*1*  to  annul  a  judg- 
es* McLaughlin  v.  L'pton,  2  Wyo.  32.  »»  Bailey  v.  Glover,  21  Wall.  342,  22  . 
*>«  Bankruptcy  Act  1S98,  i  lid.                     L.  Ed.  636. 

■  upeiper  v.   Harmer,  8  Phila.  (Pa.)  *i«  Jenkins  v.  International  Bank,  106 

100,  5  N.  B.  R.  252;  Hock  t.  Dennett,  tj,  s  B71)  2  s„p  ct  i,  27  L.  Ed.  304; 
165  Mass.  600,  30  N.  E.  171;  Arnold  Doty  v_  john8on>  e  Fed.  48! .  Par,on  ,. 
Grocery  Co.  t.  Shackelford  (Ga.)  79  S.  E.  0offilli  4  MiL  m  Ped  Cas  No  loe58; 
*70-  Boss  y.  Wilcox,  134  Mass.  21;    Arnold 

■11  In  re  Dunavant,  00  led.  542,  3  Am.  wocmy  <%,.  v.  Shackelford,  140  Ga.  686, 
Bankr.  Hep.  41 ;  Sheldon  v.  Parker,  66  79  B  E  470  But  Bee  SmUh  T  Crawford, 
Neb.  610,  02  N.  W.  923,  95  N.  W.  1015;  6  Ben.  m  ft  N.  B.  R.  33  Fed,  c.,,.  No. 
Cohen  v.  George,  149  Ga.  701,  101  S.  B.      13,030. 

■"  Trustees  of  Mutual  Building  Fund  V**"*'6  Appefd'  m  Pa"  St  S10'  U 

v.  Bosseiux,  4  HugliPB,  387,  3  Fed.  817.  Atl"  uh)3" 

in  Walker  v.  Towner,  4  Dill.  165,  16  >n  Jenkins  v.  Rosenberg,  105  111.  167. 
N.  B.  It.  285,  Ped.  Cas.  No.  17.089. 
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merit  confessed  by  the  bankrupt  under  such  circumstances  as  to  make 
it  a  voidable  preference,"8  to  enforce  against  stockholders  of  the  bank- 
rupt corporation  the  payment  of  the  balance  due  on  their  shares,"*  or 
to  compel  a  transfer  of  stock  on  the  books  of  the  corporation,"1  as  also 
to  an  action  against  the  administrator  of  a  deceased  bankrupt  to  recover 
the  proceeds  of  insurance  policies  on  the  bankrupt's  life,*"  or  to  set 
aside  a  sale  under  foreclosure  of  a  mortgage,"8  or  a  tax  deed  on  prop- 
erty of  the  estate  in  bankruptcy,8**  or  a  suit  to  enjoin  the  trustee  in 
bankruptcy  from  selling  property  claimed  adversely  by  the  plaintiff.888 
But  it  was  held  that  the  corresponding  clause  of  the  act  of  1867  did 
not  apply  to  a  proceeding  against  the  bankrupt  himself,  not  cast  in  the 
form  of  a  plenary  suit,  to  compel  liim  to  surrender  property  omitted 
from  his  schedule  and  alleged  to  be  fraudulently  withheld  from  the 
trustee,88*  nor  to  a, proceeding  taken  merely  as  a  step  in  the  adminis- 
tration of  the  estate  and  involving  merely  the  authority  of  the  court  of 
bankruptcy  to  ascertain  and  settle  liens  claimed  upon  the  property  of 
the  estate,8"  nor  to  a  proceeding  to  review  a  bill  in  equity."8  It  was 
also  considered  that  the  provision  of  the  act  of  1867  should  not  be  held 
to  apply  to  actions  founded  upon  causes  arising  after  the  estate  comes 
to  the  hands  of  the  trustee,"8  and  hence  not  to  adverse  claims  arising 
out  of  an  equitable  attachment  and  an  assignment  of  the  bankrupt's  in- 
terest under  a  testamentary  trust,  where  both  attachment  and  assign- 
ment were  subsequent  to  the  assignment  in  bankruptcy."*  And  it  seems 
that,  even  in  cases  where  the  trustee  in  bankruptcy  would  be  barred  by 
the  statute,  it  will  not  prevent  an  action  by  his  grantee.*" 

§  418.     Same;-  Ignorance  of  Cause  of  Action  and  Concealed  Frauds. 

— The  bankruptcy  act  of  1867  prohibited  the  maintenance  of  any. action 
by  or  against  the  assignee  when  brought  "more  than  two  years  after 
the  cause  of  action  accrued."  But  it  was  generally,  held  that  when  the 
assignee's  cause  of  action  arose  from  a  fraud  concealed  by  the  opposite 

"is  iteber  v.  Gundy,  16  Fed.  801. 

»»»  Payson  v.  Coffin,  5  Dill.  473,  Fed. 

Cos.  No.  10,859.  7,03ti. 

"i  Moses  v.  St.  Paul,  67  Ala.  168.  »»'•  Wilt  v.  Kttckney,  15  N.  B.  R.  23. 

*"  Avery  v.  Cleary,  132  U.  S.  004,  10  Fed.  (las.  No.  17.S.14.    But  see  Webster 

Sup.  Ct.  220,  33  L.  Ed.  469.  v.  Gaff,  6  Colo.  475. 

"tphelnn  v.  O'Brien,  12  Fed.  428.  a«»  Bowen  v.  Delaware,  L.  &  W.  It. 

s"  Gage  v.  Du  Puy,  127  111.  216,  19  N.  Co.,  153  X.  Y.  476,  47  N.  B.  907,  00  Am. 

B.  878.  St.  liep.  667.    Comixtri'  Norton  v.DeLu 

"•West    Portland   Homestead   Ass'n  ViUobeuve,  1  Woods,  163,  13  N.  B.  R.  304, 

v.  Lownsdalc,  17  Fed.  205,  9  Sawy.  106.  Fed.  Cos.  No.  10.350;    Itock  v.  Dennett. 

"°  Pnelns  v.  McDonald,  99  V,  S.  298,  105  Mass.  500,  30  N.  B.  171. 

25  Ij.    Ed.  473;    Thomas  v.  Blythe,  55  »•>  Hammond  v.    Whittredge,  204  TJ. 

Fed.  961,  5  C.  C.  A.  350.    Compare  Leech  S.  538,  27  Sup.  Ct.  896,  51  L.  Ed.  606, 

v.  Dawson,  28  Fed.  654.  as'  Burton  v.  Perry,  146  11L  71,  34  N. 

'"In  re  Anderson,  23  Fed.  482.    But  E.  GO. 
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party,  or  which  from  its  nature  remained  secret,  the  statute  did  not  be- 
gin to  run  until  the  fraud  was  discovered,***  at  least  if  there  was  no 
reason  to  impute  laches  to  the  assignee  or  want  of  due  diligence  in  dis- 
covering the  fraud.***  It  was  said:  "The  courts  have  ingrafted  on 
this  act  the  recognized  rule  as  to  statutes  of  limitation,  that  if  the  facts 
on  which  any  right  of  action  is  based  have  been  fraudulently  concealed 
by  the  parties  in  interest,  or  if  the  fraud  is  of  such  a  character  as  con- 
ceals itself,  the  statute  will  only  commence  to  run  from  the  date  of  the 
discovery  of  the  fraud,  or  of  such  information  as,  if  diligently  followed 
up,  would  discover  it."***  But  this  implied  exception  can  be  supported 
only  on  the  theory  that  a  cause  of  action  cannot  properly  be  said  to  "ac- 
crue" until  the  plaintiff  has  knowledge  of  the  circumstances  on  which 
his  action  may  be  based.  The  language  of  the  present  bankruptcy  act 
is  essentially  different.  It  provides  that  "suit  shall  not  be  brought  by  or 
against  a  trustee  of  a  bankrupt  estate  subsequent  to  two  years  after  the 
estate  has  been  closed."***  This  appears  to  be  absolutely  prohibitive, 
and  to  admit  of  no  exception  whatever.  If,  therefore,  an  estate  has 
been  closed  for  more  than  two  years,  and  then  a  fraud  is  unearthed 
which  resulted  in  withholding  assets  which  should  have  been  adminis- 
tered in  the  bankruptcy  proceedings,  it  appears  that  the  proper  course 
for  the  trustee  is  to  apply  for  an  order  reopening  the  estate. 

§  419.  Same ;  Parties  Affected  by  Statute.— On  this  point  the  pro- 
visions of  the  act  of  1867  and  those  of  the  present  statute  are  sufficiently 
similar  to  make  the  earlier  decisions  of  the  courts  instructive.  The 
clause  relating  to  the  limitation  of  actions  in  the  act  of  1867  referred  to 
suits  "between  an  assignee  in  bankruptcy  and  a  person  claiming  an 
adverse  interest;"  that  in  the  act  of  1898  relates  to  suits  "by  or  against 
a  trustee  of  a  bankrupt  estate."  Under  the  former  act  it  was  held  that 
the  limitation  did  not  apply  to  an  action  by  or  against  a  purchaser  from 
the  assignee  in  bankruptcy,  where  the  cause  of  action  arose  after  the 
purchase,"**  although,  if  the  statute  had  already  begun  to  run  against 
the  assignee  at  the  time  of  the  sale,  it  would  continue  to  run  against 

»"  Rosenthal    y.  Walker,  111  U.  S.  No.  C,l5la;   Tone;  v.  Spraglna,  80  Ala. 

185,  i  Sup.  Gt.  3S2,  28  L.  Ed.  396 ;  Bailey  541. 

v.  Glover,  21  Wall.  342,  22  L.  Ed.  636 ;  "•  Pearsall  v.  Smith.  148  U.  S.  231, 

Scott  v.  Devlin,  89  Fed.  070;   Shalnwald  13  Sup.  Ct.  833,  37  L.  Ed.  713;   Andrews 

v.  Davids,    69  Fed.  687;    Duff  v.  First  v.  Dole,  11  N.  B.  R.  352,  EM.  Cas.  No. 

Nat.  Bank,  13  Fed.  65;    Martin  v.  Ful-  373. 
lings,  3  Fed.  306;  Nicholas  v.  Murray,  5 
Sawy.  320,  18  N.  B.  H.  469,  Fed.  Cas.  No. 
10,223;    Prltchard  v.  Chandler,  2  Curt. 

488,    Fed.    Cas.   No.   11,436;     Forbes   v.  •"Bankruptcy  Act  1898,  f.  11a. 

Overby,  4  Hughes,  441,  Fed.  Cas.  No.  •"  Brewer  v.  Yazoo  &  M.  V.  It.  Co., 

4,928a;    Fulllngs  v.  FulUngs,  Fed.  Cas.  128  La.  544,  64  South.  987;    Burton  t. 
Perry,  14fl  HI.  71,  34  N.  E.  60. 
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his  vendee,**7  and  of  course  the  latter  could  not  sue  on  a  cause  of  ac- 
tion which  was  already  barred  before  the  transfer  of  the  property  to 
him.***  It  was  also  held  that  the  limitation  did  not  affect  an  action 
brought  by  the  bankrupt  himself  respecting  property  rights  which  the 
assignee  had  abandoned  or  had  elected  not  to  take,8**  nor  a  suit  by  a 
person  claiming  under  a  conveyance  made  by  the  bankrupt  before  the 
adjudication  in  bankruptcy.***  So  also,  where  a  decree  was  made  by 
the  court  of  bankruptcy  establishing  the  priority  of  the  lien  of  one  cer- 
tain creditor  over  all  other  creditors,  it  was  held  that  a  creditor  who  had 
not  been  made  a  party  to  the  proceeding  and  had  np  notice  of  it  was 
not  barred  by  the  statute  from  asserting  his  rights  more  than  two  years 
after  the  date  of  the  decree.*41  But  where  a  creditor  brings  an  action  to 
set  aside  an  alleged  fraudulent  conveyance,  not  claiming  any  peculiar 
rights  for  himself,  but  simply  because  the  assignee  has  refused  to  sue, 
he  is  as  much  bound  by  the  statute  as  the  assignee  himself  would  be.*4* 

§  420.  Same;  Pleading  the  Statute. — The.  special  short  statute  of 
limitations  prescribed  by  the  bankruptcy  act,  like  any  other  statute 
of  limitations,  must  be  taken  advantage  of  either  by  demurrer  or  answer :( 
if  not  pleaded,  it  will  be  waived,  since  it  does  not  take  away  the  juris- 
diction of  the  court  in  which  the  action  may  be  brought,  but  only  puts 
an  end  to  the  action  if  seasonably  set  up.*4*  And  therefore  if  an  action 
begun  by  the  bankrupt,  and  in  which  the  trustee  is  substituted  as  plain- 
tiff, is  allowed  to  proceed  to  judgment  without  any  objection  being 
taken  on  the  ground  that  the  statute  of  limitations  had  run  against  it, 
the  proceeds  of  the  judgment  cannot  be  claimed  by  the  bankrupt,  but 
belong  to  "the  estate  tn  bankruptcy.*** 

§  421.  Same;  Laches  of  Trustee  or  Claimants. — Even  without  spe- 
cial reference  to  the  statute  of  limitations,  an  action  by  a  trustee  in  bank- 
ruptcy to  collect  a  debt,  avoid  a  fraudulent  conveyance,  or  recover  a 
preference,  may  be  successfully  defended  on  the  ground  of  his  laches, 
if  he  has  unreasonably  and  negligently  refrained  from  asserting  his 
claims  as  trustee,  and  rights  have  meanwhile  accrued   which  are  of 


"t  Greene  v.  Taylor,  132  U.  S.  413,  *«'  Tennessee  &  C.  R.  Co.  v.  East  Ala- 

10  Sup.  Ct.  138,  33  L.  Ed.  411;   Bock  v.  bama  By.  Co.,  70  Ala.  SIS,  SI  Am.  Rep. 

Dennett,  166  Mass.  600,  30  N.  E.  171.  475. 

>"»  Lewis    v.    Prenoergast,    45   Ulan. 
533,  48  N.  W.  439. 

""Sessionsv.  Romadka,  146  D.  8.  29, 

12  Sup.  Ct.  799,  36  L.  Ed.  609.    See  May-  ^Vttatr.  tUSMfUm,  105  U.  S. 

bin  v.  Raymond,  16  N.  B.  R.  353,  Fed.  W'  28  L.  Ed.  1197;    Bartles  v.  Gibson, 

Cas.  No.  9538;    Brewer  v.  Brevier,  145  17  Fed-  2SS- 

La.  836,  83   South.  30.  *«  May  bin   v.   Raymond,  16  N.  B.  R. 

*<°  LudeUug  v.  Chaffe,  143  U.  8.  301,  353,  Fed.  Cas.  No.  9,338. 
12  Sup.  Ct.  439,  36  L.  Ed.  313. 
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value  and  should  be  respected.*"  Thus,  the  statute  requires  claims 
against  an  estate  in  bankruptcy  to  be  exhibited  within  one  year  after 
the  adjudication,  and  also  requires  a  creditor  who  has  received  a  pref- 
erence to  surrender  the  same  as  a  condition  precedent  to  his  right  to 
prove  his  claim.  But  where  a  trustee  in  bankruptcy  failed  to  take  any 
steps  towards  the  avoidance  of  an  alleged  preference  until  the  year  had 
so  nearly  expired  that  there  did  npt  remain  to  the  preferred  creditor  a 
reasonably  sufficient  time  in  which  to  surrender  his  preference  and 
prove  his  claim,  it  was  held  that  the  trustee's  subsequent  suit  to  avoid 
the  preference  should  be  dismissed  on  account  of  his  laches.***  But  the 
trustee  is  not  barred,  on  the  ground  of  laches,  from  asserting  rights  un- 
der the  liens  of  execution  creditors  upon  property  held  by  the  bank- 
rupt under  a  contract  of  conditional  sale,  which  liens  had  been  preserved 
for  the  benefit  of  the  estate  by  order  of  the  court  of  bankruptcy,  simply 
because  he'first  based  his  right  to  relief  solely  upon  the  ground  that  an 
unlawful  preference  was  created  through  the  payment  of  an  indebtedness 
by  the  transfer  of  the  property  to  the  vendor  by  the  bankrupt  when  in- 
solvent.*41  And  the  trustee  in  bankruptcy  of  a  corporation  whose  treas- 
urer had  used  its  funds  without  authority  to  purchase  stocks  in  his  own 
name,  which  he  pledged  with  a  bank  as  collateral  for  his  notes,  was 
held  not  barred  by  laches  from  proceeding  to  enforce  the  constructive 
trust  affecting  the  stock  in  favor  of  the  company,  .where  it  appeared  that 
the  last  of  the  stock  had  been  purchased  in  October,  1912,  and  the  pe- 
tition in  bankruptcy  was  filed  in  May,  1915,  and  the  stock  did  not  come 
into  the  possession  of  the  bank  until  the  day  of  the  assignment  in  bank- 
ruptcy.348 So,  the  fact  that  the  trustee  allowed  an  attaching  creditor  to 
proceed  to  judgment  in  his  suit  against  a  debtor  of  the  bankrupt,  is 
not  necessarily  laches  preventing  him  from  proceeding  to  set  aside  the 
judgment.*4* 

Laches  may  also  be  imputed  to  claimants  against  the  estate  in  bank- 
ruptcy. Thus,  where  a  claimant  had  been  fraudulently  induced  to  sell 
goods  to  the  bankrupt,  which  were  delivered  December  9,  1912,  and  had 

s*«  Sparhawk  v.  Yerkes,  142  U.   S.  1,  laches  as  to  defeat  bis  right,  where  no 

12  Sup.  Ct.  104,  35  L-  Ed.  B15;    Kinder  injury  resulted    to  the  creditor.     In  re 

v.  Seharff,  231  IT.  K.  517,  34  Sup.  Ct.  184.  Star  Spring  Bed  Co.  (C.  C.  A.)  265  Fed. 

58  L.  Ed.  34S;  Swartz  v.  Frank,  183  Mo.  133,  45  Am.  Bankr.  Rep.  650,  affirming 

438,  S2  S.  W.  60;    Beall  v.  Dushne,  149  (D.  C.)  257  Fed.  176,  43  Am.  Bankr.  Rep. 

Pa.    St.   439,   24   Atl.   284;    Jaeobson   V.  328. 

Sims,  60  Atl.  1S5.  «»  Rock  Island  Plow  Co.  v.  Keardon, 

"»  SvvartK  v.   Frnuk,  183  Jin.  4:38,  82  222  U.  S.  354,  32  Sup.  Ct.  164,  56  L.  Ed. 

S.  W.  GO.     Cut  a  delay  ot  four  months  231,  27  Am.  Bonfer.  Rep.  492. 

on  the  part  ot  a  trustee  in  bankruptcy,  •«  MUlard  v.  Green,  94  Conn.  597, 110 

after    the  filing  of  a  claim  against   the  Atl.  177,  9  A.  L.  R.  1610. 

estate,  before  he  moved  Hint  it  should  '*"  Wilson    v.     Van    Buren    County 

he  expunged  unless  a  preference  were  Farmers'  Mut.  lire  Ins.  Co.,  184  Mich. 

first    surrendered,    was   held   not   such  530,  151  X.  W.  752. 
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knowledge  of  the  bankruptcy  proceedings  between  the  10th  and  12th  of 
the  same  month,  but  filed  no  intervening  petition  claiming  the  goods  or 
the  proceeds  until  May  24, 1913,  it  was  held  that  his  right  to  rescind  the 
sale  was  barred  by  laches."0 

§  422.  Same;  Effect  of  Reopening  Estate. — The  bankruptcy  act  of 
1898  authorizes  a  court  of  bankruptcy  to  close  the  estate  of  a  bankrupt 
whenever  if  appears  that  it  has  been  fully  administered,  and  to  reopen 
such  an  estate  whenever  it  appears  that  it  was  closed  before  being  fully 
administered.**1  And  when  a  closed  estate  is  reopened  on  a  petition  by 
creditors  or  the  former  trustee,  showing  that  certain  solvent  claims 
had  not  been  collected,  subsequent  suits  brought  to  collect  such  claims 
are  not  barred  by  the  special  statute  of  limitations,  although  the  estate 
was  not  reopened  until  more  than  two  years  after  the  final  settlement 
and  closing  of  it."*  But  the  opinion  has  been  advanced  that  an  estate 
cannot  thus  be  reopened  for  the  purpose  of  allowing  the  trustee  to  bring 
a  suit  to  set  aside  an  alleged  fraudulent  conveyance  by  the  bankrupt, 
on  the  theory  that  property  conveyed  away  by  a  bankrupt,  although 
for  the  purpose  of  defrauding  his  creditors,  is  not  property  of  his  estate 
until  the  sale  is  set  aside,  and  therefore  the  existence  of  a  cause  of  ac- 
tion in  the  trustee  to  vacate  such  a  conveyance  is  insufficient  to  show 
that  the  estate  was  not  fully  administered  when  it  was  closed  by  order 
of  the  court.38* 

§  423.  Parties. — In  an  action  by  a  trustee  in  bankruptcy,  the  com- 
plaint should  represent  him  as  suing  in  his  official  capacity,  and  not 
as  an  individual,  but  when  this  is  done,  the  fact  that  his  name,  in  the 
caption,  is  followed  by  the  word  "trustee,"  instead  of  the  words  "as 
trustee,"  is  immaterial.***  If  the  same  trustee  is  appointed  for  two  bank- 
rupts individually  and  also  for  the  firm  of  which  they  are  the  members, 
in  the  same  proceeding,  he  holds  but  one  office,  and  may  sue  to  set 
aside  a  fraudulent  conveyance  made  by  the  bankrupts  jointly.*58  He 
generally  sues  in  his  own  name  as  trustee  in  bankruptcy,  but  if  a  tech- 
nical legal  title  to  the  property  in  suit  is  outstanding  in  the  name  of 
another,  it  will  be  necessary  for  the  trustee  (the  local  rules  of  practice 
so  requiring)   to  use  the  name  of  such  other  as  the  nominal  plaintiff 

'«  In  re  Watmougb  (D.  0.)  210  Fed. '  of  1867,  see  Gtdsrelter  v.  Sevier,  33  Ark. 

639.  32  Am.  Bankr.  Rep.  59.     And  nee  522:  Scott  v.  Little,  76  Fed.  583. 
In  re  Jamison  Bros,  &  Co.,  227  Fed.  30,  ™*  Kinder  v.  Sharff.  129  La.   218,  55 

142  C.  0.  A.  3,  35  Am.  Bankr.  Rep.  725.  South.  769. 
•  »'  Bankruptcy  Act  1898,  f  2,  clause  8.  "«  Newland  ».  Zodikow,  39  Migc.  Rep. 

«a  Bllafaky  v.    Abraham,  183  Mass.  541,  80  N.  T.  Supp.  376. 
401,  67  N.  E.  318.    Contra,  under  the  act  ""Wright  v.    Simon.  62  Misc.   Rep 

360,  102  N.  Y.  Supp.  1108. 
Rlk.Bkr.(3d  Ed.)— 68 
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in  the  action.***  Conversely,  in  any  proceedings  affecting  property  or 
assets  of  the  estate,  the  trustee  in  bankruptcy  must  be  made  a  party, 
or  he  will  not  be  bound  by  the  decree.*8''  Thus,  he  is  a  necessary  party 
to  a  bill  to  foreclose  a  mortgage  given  by  the  bankrupt.***  As  to  the 
joinder  of  parties,  bankruptcy  follows  the  general  rule  of  equity,  that 
all  those  should  be  brought  in  who  have  any  interests  in  the  subject- 
matter  of  the  suit  or  claims  upon  it,  or  whose  rights  may  be  prejudicially 
affected  by  the  decree  to  be  made  in  the  case,  in  order  that  complete 
justice  to  all  concerned  may  be  effected  at  one  time.***  Thus,  a  trustee 
in  bankruptcy,  suing  for  money  paid  by  the  bankrupt  to  a  corporation 
without  consideration,  should,  as  a  protection  in  case  the  corporation 
might  be  or  become  insolvent,  join  as  defendants  all  those  shown  by 
the  complaint  to  be  personally  liable.8**  And  all  the  shareholders  of  an 
insolvent  corporation  who  received  dividends  paid  out  of  capital  assets, 
may  be  joined  in  one  action  instituted  by  the  trustee  in  bankruptcy  to 
recover  the  amount  of  the  dividends.**1  So  in  a  suit  by  a  trustee  in 
bankruptcy,  based  upon  a  state  statute  which  prohibits  transfers  to 
corporate  officers  and  directors  when  the  corporation's  insolvency  is 
imminent,  with  intent  to  prefer,  all  the  various  officers  and  directors 
may  be  made  parties  defendant,  although  they  are  not  equally  liable 
and  though  they  were  not  all  concerned  in  such  transfer.**1  But  an 
objection  on  the  ground  of  a  want  of  necessary  parties  will  be  available 
only  in  so  far  as  it  prevents  the  doing  of  complete  justice  without  the 
presence  of  the  omitted  parties,  and  it  will  not  be  allowed  to  prevent 
relief  which  can  be  given  as  between  the  parties  before  the  court,  and 
which  will  not  affect  the  rights  of  the  omitted  parties.***     But  on  the 

s«  Bacon  v.  George,  206  Mass.  560,  Beede,  126  Fed.  S53, 11  Am.  Bankr.  Rep. 

92  N.  B.  721 ;  Traders'  Ins.  Co.  v.  Mann,  387 ;  In  re  Baodoulne,  »  Fed.  538,  3  Am. 

118  Ga.  381,  45  S.  E.  426.    After  the  ad-  Bankr.  Bap.  66.     See  In  re  ffrey's  Es- 

judication,  an  action  against  a  debtor  of  tate,  237  Pa.  St.  269,  85  Ati.  147;  West 

the  bankrupt  cannot  be  maintained  In  v.  Empire  Life  las.  CO.  (I>.  C.)  237  Fed. 

the  name  of  the  bankrupt's  previous  as-  303,  38  Am.  Bankr.  Bep.  462.    And  see, 

algnee  for  creditors,  nor  by  the  trustee  as  to  the  right  of  intervention  in  suits 

suing  In  the  name  of  such  assignee.    Oil-  brought  by  the  trustee  in  bankruptcy, 

bert  v.  Mechanics'  &  Metals'  Nat  Bank,  West  v.  Empire  Life  Ins.  Co.  (D.  C.)  242 

95  Misc.  Rep.  364,  160  N.  T.  Supp.  710.  Fed.  605,  40  Am.  Bankr.  Rep.  93. 

a»  Atkinson      v.      Farmers'      Bank,  «"•>  RilHngs  v.  Charles  Millar  ft  Son 

Crabbe,  529,  Fed.  Cas.  No.  609.    See  Vir-  Co.  (D.  C.)  227  Fed.  185,  35  Am.  Bankr. 

gin  la -Carolina   Chemical   Co.    v.    Floyd,  Rep.  846. 

168  N.  C.  455,  74  S.  E.  465;  Magruder  v.  i"  Carlisle  v.  Ottley,  143  Ga.  797,  85 

Battlesburg  Trust  ft  Banking  Co.,  108  S.  E.  1010.  L.  B.  A.  1917C,  393,  Ann.  Cas. 

Mfsa.  857,  67  South.  486.  1917A,  573.    And  see  Sherrul  v.  Hntson, 

=»»  Clark  v.  Clark.  56  N.  H.  105.  187  Ala.  189,  65  South.  688. 

»»»  United  Sheet  ft  Tin  Plate  Co.  v.  *«"  Sherwood   v.  Hotbrook,   178  App. 

Heas,  159  Fed.  889,  87  C.    C.  A.  69,  20  Dlv.  462,  165  N.  T.  Supp.  514. 

Am.  Bankr.  Rep.  254;   In  re  Kane,  161  «a  Greenhall   v.  Carnegie  Trust  Co. 

Fed.  633,  20  Am.  Bankr.  Rep.  616;  In  re  (D.  C.)  180  Fed.  812,  25  Am.  Bankr.  Rep. 
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other  hand,  it  is  not  necessary  to  bring'  in  parties  who  may  have  gome 
contingent  or  ultimate  rights  in  the  subject  of  the.  suit,  if  those  rights 
are  not  to  be  affected  by  the  proceeding  immediately  before  the  court.3*4 
Thus,  ordinarily,  in  suits  to  vacate  fraudulent  transfers  and  the  like, 
judgment  creditors  of  the  bankrupt  are  not  necessary  parties.8*5  So, 
in  a  suit  to  set  aside  a  transfer  of  the  bankrupt's  interest  in  a  partnership 
to  a  third  person,  the  bankrupt's  partner  is  not  a  necessary  party.8"" 
And  in  an  action  to  vacate  an  alleged  fraudulent  chattel  mortgage,  per- 
sons to  whom  the  bankrupt  had  subsequently  given  other  chattel  mort- 
gages on  the  same  property  are  not  necessary  parties.8"'  And  a  fraud- 
ulent transferee  of  property,  who  has  transferred  the  property  to  an- 
other fraudulent  transferee;  need  not  be  joined.**8  And  in  a  suit  by  the 
trustee  against  the  bankrupt's  wife,  to  whom  he  had  assigned  policies 
of  insurance  on  his  life,  to  determine  the  amount  of  premiums  paid 
in  fraud  of  creditors,  the  insurer  is  not  a  necessary  party.8"8  And  it 
is  no  objection  to  the  trustee's  bringing  a  suit  to  recover  assets  in  the 
form  of  a  creditors'  bill,  that  there  are  also  other  creditors  of  the  de- 
fendant, for  in  such  a  bill,  the  complainant  sues  as  one  of  a  class  for 
the  benefit  of  all  members  thereof  who  may  become  parties  *70  But  if 
property  of  the  bankrupt  is  subject  to  a  valid  lien,  the  mere  taking  pos- 
session of  the  property  by  the  court  of  bankruptcy  does  not  make  the 
holder  of  the  lien  a  party  to  the  proceedings  in  bankruptcy.871  In  a 
suit  by  a  trustee  to  establish  rights  in  property  within  the  district,  a 
non-resident  defendant  claiming  adversely  may  be  brought  in  by  an 
order  and  service  by  publication.87* 

§  424.  Same;  Joinder  of  Bankrupt — The  bankrupt  is  neither  a  nec- 
essary nor  a  proper  party  to  any  action  relative  to  the  assets  of  his 
estate  in  the  hands  of  his  trustee;  and  it  is  not  necessary  to  join  him 
as  a  party  of  record  in  any  such  proceeding,  whether  the  suit  be  brought 
by  the  trustee  or  brought  against  him,  and  whether  its  object  is  to 

,100;  Peninsula  Bank  of  Williamsburg  v.  »«»■  Shanks  v.  National  Casket  Co..  9.1 

Wolcott,  232  Fed.  68,  146  C.  C.  A.  260.  App.  Dlv.  187,  88  N.  Y.  Supp.  839. 

Ann.  Cas.  1918C,  477;    36  Am.  Bankr.  ««  Skiilen  v.  Endelmau,  38  Mlse.  Rep. 

Rep.  327.  261,  79  N.  T.  Snpp.  413. 

*a«*Voukommer  v.    Frank,   107   App.  «»  Bailey  v.  Wood,  202  Muss.  562.  80 

Div.  694,  95  N.  T.  Supp.  324;    Bank  of  N.  B.  149. 

Waldron  v.  Euper,  93  Ark.  608.  123  S.  »«•  Stotesbury     v.     Cadwallader,     10 

W.  1022.  Phlla.  (Pa.)  281,  Fed.  Cas.   No.  13,498. 

""Traders'    Bank    v.    Campbell,    14  But  see  BIrrs  v.  Westen,  248  Mo.  333, 

Wall.   87.  20  L.  Ed.  832;    Smith  v.  Bel-  154  S.  W.  708. 

den,  35  MIbc.   Rpp.  113,  71  N.  T.  Supp.  «"  In   re   Platteville   Foundry   &  Ma- 

246 :   Grant  v.  National  Rank  of  Auburn,  chine  Co.,  147  Fed.  828,  17  Am.  Bankr. 

18  Fed.  581,  2S  Am.  Bankr.  Rep.  712.  Rep.    281.     But    see    Exler    t.   Wlckes 

a»«  Lamb  v.  Hall,  147  Cal.  37,  81  Pae.  Bros..  268  Pa.  160,  106  All.  363. 

238.  *"  Horsklns  t.    Sanderson,  132   Fed.     < 
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collect  a  debt,,  recover  a  preference,  avoid  a  fraudulent  transfer,  or 
establish  a  title  to,  or  lien  upon,  property  in  the  possession  of  the 
trustee.**1 

§  425.  Representation  of  Trustee  by  Counsel  for  Bankrupt. — 
Since  the  interests  of  the  trustee  in  bankruptcy  are  usually  antagonistic 
to  those  of  the  bankrupt,  and  since  it  is  frequently  the  duty  of  the 
former  to  frustrate  the  tatter's  fraudulent  attempts  to  conceal  assets 
or  put  them  beyond  the  reach  of  creditors,  or  to  benefit  one  creditor 
at  the  expense  of  others,  it  is  clearly  contrary  to  the  policy  of  the  law 
that  the  same  attorney  should  act  both  for  the  trustee  and  for  the 
bankrupt.  And  this  has  been  enacted  into  a  rule  of  court  in  some  of 
the  federal  districts.  But  it  has  been  held  that  such  a  rule  applies 
only  to  proceedings  in  the  bankruptcy  case  before  the  bankruptcy  court, 
that  it  has  no  application  to  a  suit  by  the  trustee  in  a  state  court,  and 
that  it  is  no  defense  to  a  suit  brought  by  a  trustee  in  bankruptcy,  in 
equity,  to  recover  assets  of  the  bankrupt  alleged  to  be  in  the  possession 
of  the  defendant,  that  the  plaintiff's  attorney  was  attorney  for  the  bank- 
rupt in  the  bankruptcy  proceedings.1'1 

§  426.  Injunction  and  Receivership. — It  has  already  been  shown 
that  the  court  of  bankruptcy  has  authority,  pending  adjudication  upon 
a  petition  in  bankruptcy  or  pending  the  appointment  of  a  trustee,  to 
enjoin  all  persons  from  intermeddling  with  the  property  of  the  bankrupt 
or  from  disposing  of  such  property  as  may  be  in  their  hands,  and  also, 
if  necessary  for  the  preservation  of  the  estate,  to  take  possession  of  it 
through  a  receiver.1"  It  -remains  to  be  stated  that  the  trustee  in  bank- 
ruptcy, when  proceeding  to  collect  the  assets,  may  also  have  the  aid 
of  these  powerful  remedies  when  necessary. »'•  When  he  brings  suit  to 
recover  an  alleged  preference  or  to  set  aside  an  alleged  fraudulent  con- 
veyance, he  may  obtain  an  injunction  restraining  the  defendant  from 
disposing  of  the  property  or  letting  it  go  out  of  his  hands  pending  the 
suit,*™  provided  he  shows  some  emergency  justifying  such  action  or 

415,  13  Am.  Bankr.  Bep.  101;   Olcott  v.  Dlv.  616,  78  N.  T.  Supp.  369:    Fry  v. 

Maclean,  73  N.  T.  223.  Street  37  Ark.  39.    Bnt  Bee  Kimbrough 

"»  Wall  v.  Cox,  101  Fed.  403.  41  C.  a  v.  Aired.  202  Ala.  413,  80  South.  617. 

A.  408,  4  Am.  Bankr.  Bep.  650;   Cox  v.  "•  Callahan  v.  Israel,  186  Mass.  383, 

Wall,  90  Fed.  546;   Goodnough  Hereon-  71  N.  E.  812. 

tile  &  Stock  Co.  v.  Galloway,  156  Fed.  *"  See  supra,  H  205,  210. 

504,  19  Am.  Bankr.  Bep.  244:  Bucking-  **  «  A  court  of  bankruptcy  has  power 

ham  v.  ERtes,  128  Fed.  5S4,  63  C.  C.  A.  to  enjoin    the  violation   of  a  contract 

20,  12  Am.  Bankr.  Bep.  182;    French  v.  made  with  a  trustee  In  bankruptcy.    In 

R.  P.  Smith  &  Sons  Co.,  81  Minn.  341.  re  Consumers  Albany  Brewing  Co.  ID. 

84  N.  W.  44;  Edwarda  t.  Schilltnger,  148  C.)  224  Fed.  235,  35  Am.  Bankr.  Bep.  368. 

111.  App.  227;  Frank  v.  Musllner,  76  App.  »*r  In  re  Norris,  177  Fed.  598,  24  Am. 
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some  imminent  danger  of  loss  which  the  court  would  be  unable  to  re- 
dress,m  and  where  his  claim  is  to  the  possession  of  specific  property, 
presently  within  the  reach  of  the  court,  he  may  be  entitled  to  an  in- 
junction restraining  its  shipment  out  of  the  district  until  after  the  ter- 
mination of  the  suit.*™  But  this  remedy  cannot  be  availed  of  where 
the  defendant  has  rights  in  the  property  which  are  independent  of  the 
bankruptcy  proceedings  and  not  to  be  affected  thereby.  Thus,  a  trus- 
tee in  bankruptcy  of  a  husband  cannot  maintain  a  bill  to  restrain  the 
husband  and  wife  from  alienating  property  which  they  hold  by  that 
peculiar  tenure  still  surviving  in  some  states,  known  as  "tenancy  by 
entireties."8**  In  cases  where  the  remedy  by  injunction  does  not  ap- 
pear sufficient,  and  particularly  where  it  appears  that  the  defendant  in 
the  action  is  not  solvent,  or  would  be  financially  unable  to  restore  the 
value  of  the  property  in  suit  if  he  should  meanwhile  dispose  of  it,  the 
trustee  may  apply  for  the  appointment  of  a  receiver  to  take  charge  of 
it,  and  this  should  be  granted  in  a  proper  case.**1  This  was  held  prop- 
erly done,  for  instance,  in  a  case  where  the  property  alleged  to  have 
been  fraudulently  transferred  to  the  defendants  was  a  stock  of  mer- 
chandise, and  it  appeared  that  it  consisted  of  goods  subject  to  deterio- 
ration and  fluctuation  in  price,  and  that  it  had  not  been  inventoried, 
so  that  its  value  could  not  be  correctly  estimated,  and  that  the  defend- 
ants were  probably  not  worth  much  more  than  the  amount  of  their 
debts.*8*  But  proof  of  the  defendant's  insolvent  or  at  least  unstable 
financial  condition  is  essential  to  the  granting  of  this  relief,***  and  a 
receiver  should  not  be  appointed  where  there  is  a  probability  that  a 

Bankr.  Rep.  444;    In  re  Schwartsman,  the  property  are  made  on  Information 

167  Fed.  399,  21  Am.  Bankr.  Rep.  885;  and  belief,  and  there  is  no  allegation  or 

Blake  r.  Neabet,  144  Fed.  270,  16  Am.  showing  of  their  Insolvency.     Lyle   v. 

Bankr.  Rep.  269;  In  re  Latimer,  141  Fed.  Perry    (D.  C.)    260    Fed.  307,    42    Am. 

686,  IS  Am.  Bankr.  Rep.  461t  Jobblna  v.  Bankr.  Rep.  807. 

Montague,  28  N.  J.  Bo..  182;    Hane  v.  "»Pyle  v.  Texas  Transport  &  Terml- 

Crown  &  Keystone  Co.  (D.  0.)  228  Fed.  nal  Co.,  180  Fed.  309,  26  Am.  Bankr. 

439,  36  Am.  Bankr.  Rep.  176;    Hall  v.  Rep.  829. 

Glenn  (D.  C)  247  Fed.  997,  39  Am.  Bankr.  aso  Weiss  v.  Belhl,  232  Pa.  St.  97,  81 

Rep.  54;  In  re  Schilling  (D.  C.)  264  Fed.  Atl.  148. 

357,  46  Am,  Bankr.  Rep.  147.  *"  Petrie  v.  Bufflngton,  79  W.  Va.  113, 

"«  Beeeher  v.  Blnlnger,  7  Blatchf.  170,  90  8.  B.  657. 

Fed.  Caa.   No.  1,222;    Rowland   v.   Auto  *a»  Cos  v.  Wall,  99  Fed.  546. 

Car  Co.,  133  Fed,  835,  13  Am.  Bankr.  "it  Webb  v,  Manhelm,  109  App.  Dlv. 

Rep.  799.     Application  by  a  trustee  In  63,  95  N.  Y.  Supp.  1003;    McKenzle  v. 

bankruptcy  for  a  preliminary  Injunction  Thomas,    118    Ga.    728,    45    S.   E. .  610. 

to  restrain  defendants  from  transferring  Where  respondent  corporation  did  an  in- 

property  alleged  to  have  been  acquired  dependent  business  and  had  goods  hon- 

by  them  through  a  preferential  transfer  estly  belonging  to  it  and  creditors   to 

should  be  denied,  where  the  only  allega-  whom  it  was  indebted,  and  was  not  insol- 

tlons  connecting  them  with  the  transac-  vent,  a  receiver  should  not  be  appointed 

Hon  or  charging  their  Intention  to  sell  to  assist  a  trustee  In  bankruptcy  of  re- 
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valid  claim  of  set-off  existing  in  the  defendant  may  wipe  out  the  in- 
debtedness sued  for.***  In  any  case,  a  receiver  thus  appointed  should 
only  be  charged  with  the  preservation  of  the  property,  and  he  should 
not  be  authorized  to  sell  it,*8*  unless  possibly  in  the  case  of  perishable 
property.88*  Even  if  a  sufficient  case  for  the  appointment  of  a  receiver 
is  not  made  out,  the  trustee  in  bankruptcy,  suing  in  equity  to  establish 
rights  in  property,  may  have  a  writ  of  sequestration  to  prevent  the  re- 
moval of  the  property  from  the  district.**7  And  if  his  attempt  to  realize 
the  value  of  assets  claimed  to  belong  to  the  estate  in  bankruptcy,  by  a 
suit  to  quiet  title,  is  met  by  an  assertion  of  title  on  the  part  of  the 
defendant  and  an  attempt  to  enjoin  hixn  from  proceeding  with  his  suit, 
the  opinion  has  been  advanced  that  he  may  be  entitled  to  a  writ  of  pro- 
hibition, addressed  to  the  state  court  in  which  the  injunction  is  asked, 
forbidding  it  to  grant  the  writ.*** 

§  427.  Pleading;  Allegations  of  Trustee's  Bill  or  Complaint. — In 
any  bill  or  complaint  by  a  trustee  in  bankruptcy,  it  is  first  of  all  nec- 
essary for  him  to  show  his  official  capacity  and  right  to  sue,  by  alleg- 
ing the  adjudication  of  bankruptcy  and  his  own  appointment  as  trus- 
tee.*** But  it  is  probably  not  necessary  to  set  out  in  detail  the  vari- 
ous steps  in  the  bankruptcy  proceeding,  but  only  the  two  essential 
facts  of  the  adjudication  and  appointment,  which  may  be  alleged  to 
have  been  by  orders  or  decrees  "duly  made  or  given."**0  The  trus- 
tee should  also  aver  that  he  is  the  beneficial  owner  of  the  property  in 
question,  or  that  it  belongs  to  the  bankrupt's  estate,  or  was  held  for  him 

spondent's  managing  stockholder  to  trace  Co.,  67  Ind.  App.  213,  118  N.  E.  20.    It 

property  which  he  fraudulently  conceal-  is  probably  not  necessary  for  the  trustee 

ed  from  his  creditors  by  means  of  re-  to  allege  that  he  baa  not  been  discharged 

spondent  corporation.     Spragne  V.  L.  D.  as   a    trustee   before   the  institution   of 

Margolls   Co.   (D.   O.)   211   Fed.   171.  the  suit,  but  an  admission  to  that  effect 

'>'  Rowland  v.  Auto  Car  Co.,  13S  Fed.  may   be  availed   of  by  the  defendant. 

83B,  13  Am.  Bankr.  Rep.  799.  Bausman  v.  Mead,  182  111.  App.  86. 

,     *»s  Bmall  v.  Mullet,  67  App.  Dlv.  148,  *»•  In  re  Seger  Bros.  Co.  (D.  C.)  243 

73  N.  T.  Supp.  667.  Fed.  459,  39  Am.  Bankr.  Hep.  669;  Bou- 

**«  Cox  V.  Wall,  99  Fed.  546.  ton  v.  Wheeler,  118  App.  Div.  426,  104 

«"  Horsklns  v-   Sanderson,  132  Fed.  N.  Y.  Supp.  33;  Hears  v.  Shaw,  32  Mont 

416,    13    Am.    Bankr.    Rep.    101,    citing  575,  81  Pac.  338;    Wheelock  v.  Lee,  15 

Steam    Stone    Cutter    Co.    v.    Sears,    20  Abb.  Prac.  N.  S.  (N.  Y.)  24,  10  N.  B.  R. 

Blatcbf.  23.  9  Fed.  8;  Same  v,  Jones,  21  363;    Seaton  v.  Scovlll,  18  Kan.  433,  21 

Blatcbf.  138,  13  Fed.  567.  Am.  Rep.  212,  note,  26  Am.  Rep.  779.    It 

■  as  Hudson  v.  Judge  of  Superior  Court,  has  been  said  that,  in  suing  for  the  re- 

42  Mich.  239.  3  N.  W.  850,  913.  covery  of  assets,  the  trustee  need  not 

»»»  Van  Slyke  v.  Huntington  (C.  O.  A.)  aver  in  bis  complaint  the  various  steps 

265  Fed.  86,  45  Am.  Bankr.  Rep.  173.  in  the  bankruptcy  proceeding,  as  they 

But  the   trustee's   complaint   need   not  are  not  ultimate  but  probative  facts;  the 

aver  permission  to  hring  the  suit,  as  he  pleading  is  good  if  he  alleges  ownership 

derives  that  authority  from  the  bank-  in  himself,  for  under  such  an  allegation 

nlptcy   act.      Hnrlin   v.  American  Trust  be  can  prove  the  bankruptcy  and  his  own 
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or  for  his  benefit,  as  the  case  may  be,**1  and  should  show  whether  the 
■  right  of  action  is  one  vesting  originally  in  himself  as  trustee  or  one 
originally  accruing  to  the  bankrupt,***  but  when  he  sues  in  trover  for  a 
conversion  of  goods  occurring  either  before  or  after  the  bankruptcy, 
,he  may  join  in  the  declaration  a  count  upon  the  bankrupt's  title  and  a 
count  upon  the  trustee's  title.***  If  the  action  is  at  law,  and  for  the 
recovery  of  money  alleged  to  belong  to  the  bankrupt,  a  demand  should 
be  alleged  and  also  the  fact  that  the  money  has  not  already  been  paid 
over  to  the  bankrupt,8**  but  in  equity,  no  allegation  of  a  previous  de- 
mand is  necessary,  the  rule  in  equity  being  that  the  bringing  of  the 
suit  is  itself  a  sufficient  demand.**8  But  where,  pending  an  action  on 
an  unpaid  stock  subscription,  a  trustee  in  bankruptcy  was  appointed 
and  substituted  as  plaintiff,  it  was  held  that  the  complaint  must  allege 
notice  to  the  stockholder  and  an  opportunity  to  be  heard  as  to  the 
validity  of  claims.***  And  the  opinion  has  been  advanced  that,  since  a 
trustee  in  bankruptcy  should  not  delay  in  taking  charge  of  the  prop- 
erty of  the  estate,  if  his  delay  would  work  any  injustice  to  parties 
interested,  a  bill  by  the  trustee  to  gain  possession  of  property  of 
the  bankrupt  should  show  that  there  has  been  no  unnecessary  delay.*" 
When  the  action  is  to  recover  a  mere  debt,  or,  generally,  where  it  is  a 
suit  which  the  bankrupt  himself  might  have  prosecuted,  it  is  not  neces- 
sary for  the  trustee  to  allege  that  he  has  not  sufficient  assets  in  his 
hands  to  pay  all  the  debts  of  the  estate,***  but  otherwise  where  the  suit 
is  to  set  aside  a  fraudulent  transfer  or  recover  the  proceeds  thereof.*** 

appointment     Dambmann  v.  White,  48  summary    process    of    tbe    bankruptcy 

Cal.  439.     But  it  be  undertakes  to  set  court  is  Invoked  against  a  third  person, 

out  in  detail  tbe  manner  in  which  be  alleged  to  be  In  possession  of  property 

claims  to  have  become  tbe  owner  of  the  of  the  bankrupt,  want  of  title  in  the 

property,  by  alleging  tbe  proceedings  in-  defendant,  or  that  his  title  is  merely 

bankruptcy,  It  is  fatal  to  tbe  declara-  colorable,  must  be  alleged  and  proved. 

tlon  If  be  omits  to  allege  tbe  adjndica-  Id  re  Flanlasn  (D,  G.)  228  Fed.  339,  35 

tion  in  bankruptcy.    Wright  v.  Jobnson,  Am.  Bankr.  Hep.  807. 

8  Blatcbf.  150,  4  N.  B.  R.  626,  Fed.  Cas.  «»i  Murray  v.  Beal,  97  Fed.  567,  3  Am. 

No.  18,082.     But  compare,  as  to  this  last  Bankr.  Rep.  284. 

point,    Lakin    v.    First    Nat.    Bank,    18  »•»  Burns  v.  O'Gorman  Co.,  150  Fed. 

Blatchf.  83,  Fed.  Cas.  No.  7.!>99.    Where  ,  226,  17  Am.  Bankft  Rep.  815. 

the  plaintiff's  appointment  as  trustee  in  so*  Cohen  v.  Wagar,  87  App.  Div.  255. 

bankruptcy  is  denied,  it  must  be  proved,  84   N.  T.   Supp.  877. 

and  Judgment  given  in  his  favor  without  *•■  Wright  t.  Skinner,  136  Fed.  694, 

proof  of  Mich  appointment  is  erroneous.  14  Am.  Bankr.  Rep.  500. 

Van  nouten  v.  Oliver,  91  N.  T.  Supp.  36.  «•  Chaml^rlaiu   v.    Pieroy,   82   Wash. 

Further,  as  to  showing  authority  of  trus-  157,  143  Pac.  977. 

tee  to  sue.   see   Security  Trust  Co.   v.  a^Trenholm  v.  Miles,  106  Miss.  467, 

Glazier,  170  Mich.  26.  135  K,  W.  904;  64  South.  209. 

Anderson  v.  Stavton  State  Bank,  82  Or.  "'Drew  v.  Myers,  SI  Neb.  750,  116 

357.  159  Pae.  1033.  N.  W.  781.  17  L.  R.  A.  (N.  S.)  350;  Ben- 

ty  Co.,  174  Ala.  400.  57  South.  31.  Where  ner  v.  Billings,  107  Wash.  1,  181  Pac.  19. 

*«  A.  Dreher  &  Co.  v.  National  Sure-  *'»  Seager  v.  Armstrong,  95  Minn.  414. 
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The  trustee's  declaration,  complaint,  or  bill  is  likewise  subject  to 
the  ordinary  rules  of  pleading  which  require  certainty  and  definiteness 
in  the  statement  of  a  plaintiff's  case  and  the  inclusion  of  all  facts  nec- 
essary to  make  out  a  clear  right  of  action.  Examples  of  the  application 
of  these  rules  may  be  seen  in  the  cases  cited  in  the  margin.4**  On  an 
issue  in  bankruptcy  as  to  the  priority  of  a  mortgage  lien,  the  bill  should 
allege  the  names  of  all  the  creditors  of  the  bankrupt  other  than  the 
mortgagee,  the  amounts  of  their  debts,  the  character  of  the  same,  and 
when  they  arose  or  were  created.*01 

§  428.     Pleading;    Defenses  to  Trustee's  Bill  or  Complaint — In  an 

action  by  a  trustee  in  bankruptcy,  the  defendant  may  deny  the  plaintiffs 
official  capacity  or  right  to  sue,  which  constitutes  a  pica  in  bar,  and  not 
in  abatement,***  or  he  may  allege  that  a  suit  upon  the  same  cause  of 
action,  brought  by  the  bankrupt  himself  in  another  court,  and  in  which 
the  trustee  should  have  intervened,  is  still  pending  and  undetermined.*** 
If  the  trustee's  bill  is  to  set  aside  a  conveyance  or  transfer  and  contains 
allegations  of  fraud,  there  must  be  an  answer  denying  the  fraud,  without 
which  a  general  demurrer  should  not  be  allowed.4**  And  generally  in 
actions  of  this  kind,  although  the  answer  need  not  set  forth  in  detail 
all  the  circumstances  of  the  transaction,  it  should  be  responsive  to  the 
bill  and  should  contain  specific  allegations  covering  the  ground  of  in- 
tended defense,  as,  that  the  defendant  paid  a  present  and  adequate  con- 
sideration in  cash,  that  he  purchased  in  good  faith  and  without  intention 
to  delay  or  defraud  the  bankrupt's  creditors,  or  otherwise  as  the  case 
may  be.***    So,  in  an  action  to  recover  an  alleged  preference,  the  defend- 

104  N.  W.  479;    Honey  v.  Conable,  125  C.  G.  A.  253;    Johnson  v.  CanfleW-Swl- 

lowa.   664,   101   N.  W.   605;    Mayhew   v.  gnrt  Co.,  202  111.  101,  126  N.  E.  608;  Cor- 

Todisman,  246  Mo.  288,  151  S.  W.  436;  ey  v.  Black  well  Lumber  Co.,  24  Idaho, 

Grant  v.  National  Bank  of  Auburn,  197  .642,  135  Pac.  742.. 

Fed.  581,  28  Am.  Bankr.  Rep.  712.  Con-  *oi  Teaguo  v.  Anderson  Hardware  Co., 

tra,  Kraver  v.  Abrahams,  203  Fed.  782,  161  Fed.  765,  20  Am.  Bankr.  Rep.  424. 

29  Am.  Bankr.  Rep.  365.  «»*  Peel  v.  Ringgold,  6  Ark.  546.    As  to 

400  See  Crowe  v.  Baumann,  190  Fed.  pleading  an  estoppel  against  the  trustee 

399,  27  Am.  Bankr.  Rep.  100;  Cohen  r.  In  bankruptcy,  see  Coleman  r.  North- 

Wagar,  183  N.  Y.  33,  75  N.  E.  691;  Rath-  western  MuL  Life  Ins.  Co.,  273  Mo.  620, 

bono  v.  Ayer,  84  App.'  Div.  186,  82  N.  Y.  201  S.  W.  544. 

Supp.  235;    Carr  v.  Myers,  211  Pa.  St  ««  Rndford  v.  Folsom,  4  McCrary,  527, 

349,  60  Atl.  913;  Herzberg  v.  Riddle,  171  14  Fed.  07. 

Ala.  368,  54  South.  635;   Dickey  v.  Gray  »°*  Johnston  v.  Forsyth  Mercantile  Co., 

Lumber  Co.,  127  Ga.  460,  56  S.  B.  481:  127  Fed.  845,  11  Am.  Bankr.  Rep.  669. 

Smith  T.  Auerbach,  2  Mont.  348;  McKey  «o  McNulty  v.  Wiesen,  130  Fed.  1012, 

v.   Smith,   255   111.  465,  99   N.   B.  695;  12  Am.  Bankr.  Rep.  341.     Or  that  the 

Sparks  v.  Weatherly  (Ala.)  58  South.  280;  property  in  question  was  exempt  from 

Rodolf  v.  First  Nat.  Bank,  30  Okl.  631,  execution  and  therefore  not  within  the 

121  Par.  629,  41  L.  R.  A.  (N.  S.)  204;  In  statute.    Meyer  v.  Perkins,  20  Cal.  App. 

re  Berkman,  201  Fed.  180;   In  re  Young.  601,  130  Pac.  206.  Where  the  conveyance 

206  Fed.  187,  81  Am.  Bankr.  Rep.  82;  of  a  bankrupt  is  attacked  as  in  fraud  of 

RatclilT  r.  Clendenln,  232  Fed.  61,  146  creditors,  the  grantee  may  plead  limlta- 
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ant  should  plead  the  essential  facts  of  his  defense,  as,  that  the  property 
transferred  did  not  belong  to  the  bankrupt,  but  to  his  wife,***  that  he 
had  no  knowledge  of  the  insolvency  of  the  debtor  and  no  reasonable 
cause  to  believe  that  a  preference  was  intended,401  or  that  the  goods  in 
question  were  not  taken  by  defendant  in  payment  of  a  debt,  but  on  the 
rescission  of  a  sale  of  them  to  the  bankrupt,  which  had  been  induced  by 
the  Utter's  false  and  fraudulent  representations,408  or,  in  the  case  of  an 
attaching  creditor,  that  the  debtor  was  not  insolvent  when  the  attach- 
ment and  judgment  were  secured  and  that  the  judgment  has  been 
paid.4**  But  in  a  suit  by  a  bankrupt's  trustee  to  set  aside  certain  alleged 
preferential  transfers  of  personal  property,  a  cross-bill  by  interveners 
seeking  to  impress  a  trust  in  their  favor  on  certain  property  in  the  hands 
of  the  trustee,  is  not  germane  to  the  original  bill  and  therefore  is  with- 
out equity.41'  And  in  a  suit  by  the  trustee  to  set  aside  a  conveyance 
made  by  the  bankrupt  within  four  months  of  the  filing  of  the  petition, 
the  grantee  Cannot  defend  on  the  ground  that  the  rents  of  the  property, 
which  was  in  the  possession  of  a  receiver,  were  sufficient  to  pay  all 
claims  filed  in  the  bankruptcy  court,  where  it  does  not  appear  that  the 
grantee  consented  to  such  use  of  the  rents,  inasmuch  as  the  rents,  in 
the  event  of  a  decree  sustaining  the  conveyance,  would  belong  to  him.411 

§  429.  Pleadings  in  Suits  Against  Trustees. — A  bill  in  equity  against 
a  trustee  in  bankruptcy  which  alleges  that  the  complainant  held  a  mort- 
gage on  property  of  the  bankrupt,  and  was  induced  by  the  fraudulent 
representations  of  the  bankrupt  to  release  the  same,  and  offers  to  re- 
store the  consideration  received  therefor,  states  a  sufficient  cause  of  ac- 
tion for  equitable  relief  by  the  restoration  of  the  lien.41*  But  great  par- 
ticularity is  required  in  the  case  of  a  petition  for  the  restoration  to  the 
.  plaintiff  of  goods  in  the  hands  of  the  trustee,  and  which  the  plaintiff 
claims  under  his  right  to  rescind  the  contract  by  which  they  were  sold 
to  the  bankrupt,  on  account  of  its  having  been  induced  by  the  tatter's 
fraud.  Such  a  petition  must  not  only  allege  all  the  facts  necessary  to 
entitle  the  petitioner  to  rescind,  but  must  also  set  out  all  the  circum- 

tions  as  a  defense  to  the  bankrupt's  11-  *•>*  Farmers'  Nat.  Bank  v.  Slaton,  180 

abilities  existing  antecedently  to  the  con-  Ky.  700,  203  S.  W.  665. 
veyance.    Pace's  Trustee  v.  Pace,  162  Ky.  *"«  Lovell  v.  Latham  &  Co.  (D.  C.)  211 

457,  172  8.  W.  926".  Fed.  374,  32  Am.  Bankr.  Rep.  191.     As 

*°»Goode  v.  Elwood  Lodge,  160  Ind.  to  a  crossbill  setting  off  claims  in  favor 

251,  66  N  E  742  ot  tne  defendant,  see  West  v.  Cowan,  189 

,.      ...         '=.,...      ~w  ^      =..   ™  Ala.  138, 66  South.  816. 

i«   ™      V'  '  m'  "' Wflrd  Y-  Central  Tru8t  Co-  <C  0. 

A.)  261  Fed.  344,  44  Am.  Bankr.  Rep. 

•  08  American  Lumber  &  Mfg.  Co.  v.      323. 

Taylor,  137  Fed.  321,  70  C.  O.  A.  21,  14  M=  Cleminsbaw  v.  International  Shirt 

Am.  Bankr.  Rep.  231.  4  Collar  Co.,  165  Fed.  797,  21  Am.  Bankr. 

Rep.  616. 


64  Atl.  782. 
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stances  of  the  transaction  and  describe  the  goods  in  detail.  It  has  been 
said,  in  fact,  the  petition  "should  contain  all  the  allegations  necessary  to 
sustain  a  complaint  in  trover  and  conversion,  or  required  by  the  strict- 
est practice  in  an  affidavit  for  replevin."*"  A  petition  to  have  assets, 
transferred  by  a  judgment  debtor  to  the  bankrupt,  applied  to  the  pay- 
ment of  the  judgment,  must  allege  that  an  execution  against  the  debtor 
was  returned  nulla  bona*1*  The  trustee  in  bankruptcy,  though  he  has 
the  rights  of  an  attaching  creditor,  is  not  ipso  facto  a  bona  fide  purchas- 
er for  value,  and  that  he  is  such,  unaffected  by  outstanding  equities 
against  the  bankrupt,  is  an  affirmative  defense,  which  must  be  pleaded 
and  proved.*1' 

§  430.  Burden  of  Proof  and  Evidence  in  Trustee's  Suit.— In  an  ac- 
tion in  a  state  court  by  a  trustee  in  bankruptcy,  it  is  not  necessary  for 
him  to  establish  the  jurisdiction  of  the  court  of  bankruptcy  or  the  peti- 
tion on  which  the  bankruptcy  proceedings  were  based,  in  order  to  sus- 
tain the  action;  but  it  is  sufficient  for  him  to  show  the  adjudication  in 
bankruptcy  and  his  appointment  as  trustee.*1*  And  this  may  be  done 
by  introducing  in  evidence  a  certified  copy  of  the  order  approving  his 
bond,  which  is  declared  by  the  bankruptcy  act  to  be  "conclusive  evidence 
of  the  vesting  in  him  of  the  title  to  the  property  of  the  bankrupt."*1' 
The  presumption  is  in  favor  of  the  regularity  of  all  the  proceedings  lead- 
ing up  to  the  appointment  of  the  trustee,  and  that,  as  trustee,  he  has 
complied  with  all  the  requirements  of  the  law  and  is  qualified  to  act.*1' 
Thus,  he  is  not  required  to  produce  record  proof  of  an  acceptance  in 
writing  of  his  appointment  as  trustee,  or  that  he  has  given  notice  of  such 
appointment.*"  He  is  presumed  to  represent  the  creditors  of  the  bank- 
rupt, and  the  burden  is  on  one  who  denies  his  authority  to  prove  the 
ontrary.*** 

*i«  In  re  Levi  &  Pickarfl,  155  Fed.  2*2,  an   action  is  brought  by  a   trustee  In 

7  Am.  Bankr.  Rep.  430.    Bat  compare  bankruptcy,  and  It  appears  that  the  ad- 

In  re  Pierce  (C.  C.  A.)  1B7  Fed.  757,  19  judication  was  made  by  a  referee,  the 

Am.  Bankr.  Bep.  664.  jurisdiction  ot  the  referee  must  be  ea- 

*i«In  re  Goldberg  &  Sagman  (D.  0.)  t*MIshed  by  affirmative  proof  that  the 

232  Fed.  194,  36  Am.  Bankr.  Rep.  736.  laA&>   was   absent.      And    see   also    Mc- 

*    hi.    «   a      -™    ™  Ke?  v-  SmItn-  205  nl-  465,  99  N.  E.  69H. 

•i.Coatea  v.  Smith,  81  Or.  556,  160  „,  Bankruptcy  Act  1898.  (  21e.     See 

rac-  517-  Wilson  v.  Taylor,  154  N.  C.  211,  70  S.  E. 

*i«  Cone  t.  Purcell,  66  N.  T.  649;  Carr  286;  Kieffer  Bros.  v.  Wohl,  Man.  Unrep. 

v.  Gale,  2  Ware.  330,  Fed.  Cas.  No.  2,434 ;  Cas.  (La.)  385. 

Burk  v.  Winters,  28  Ark.  6,  15  N.  B.  R.  «iaBreckons  v.  Snyder,  211   Pa.   RL 

140.    But  see  Pace  v.  Roberts,  Johnson  176,  60  Atl.  575;    Laubaugh  v.  Pennsyl- 

&  Rand  Shoe  Co.,  103  Mo.  App.  662,  78  vanla  R.  Co.,  28  Pa.  Super.  Ct.  247. 

S.  W.  52,  where  it  was  held  that,  since  «»  Rogers  v.  Stevenson,  16  Minn.  68 

the  bankruptcy  law  primarily  commits  (Gil.  56);  Wooldbrldge  v.  RIckert,  33  La. 

tbe  making  of  an  adjudication  in  bank-  Ann.  234.    And  see  Babbitt  v.  Walbrun, 

ruptcy  to  the  juilge  of  the  court,  and  6  N.  B.  R.  359.  Fed.  Cas.  No.  695. 

only  in  Ida  absence  authorizes  the  clerk  «»«  Oliver  v.  Hllgers,  88  Minn.  35,  92 

to  refer  (he  case  to  tbe  referee,  where  N.  W.  511. 
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Where  the  suit  is  to  recover  specific  property  or  its  proceeds,  the  trus- 
tee must  assume  the  burden  of  proving  that  h  belonged  to  the  bankrupt 
at  the  time  of  the  adjudication,  but  this  need  not  be  done  by  direct  or 
positive  testimony,  if  the  circumstances  of  the  case  do  not  permit  it,  but 
by  evidence  of  facts  sufficiently  strong  to  justify  the  jury  in  inferring 
such  ownership.4*1  So,  if  the  suit  is  for  the  recovery  of  money  or  prop- 
erty in  the  hands  of  a  third  person,  but  alleged  to  belong  to  the  bank- 
rupt, it  is  essential  to  show  the  actual  possession  of  the  property  by  the 
defendant,  and  the  trustee  has  the  burden  of  establishing  this  fact.  But 
since  a  proceeding  of  this  kind  is  not  criminal  in  its  nature,— although  the 
defendant  may  be  punished  for  contempt  if  he  fails  to  comply  with  an 
order  of  the  court  requiring  him  to  surrender  the  property, — the  trustee 
is  only  bound  to  establish  his  possession  by  evidence  plain  and  convinc- 
ing beyond  reasonable  controversy .***  The  trustee  has  also  the  burden 
of  showing  exactly  what  property  of  the  bankrupt  is  in  the  defendant's 
possession,4**  but  if  he  shows  the  fraudulent  possession  of  property  of 
the  bankrupt  by  the  defendant,  he  may  recover  the  value  of  the  goods, 
even  if  they  cannot  be  precisely  identified,**4  and  if  a  fund  is  once  traced 
into  the  hands  of  the  defendant,  the  latter  must  assume  the  burden  of 
making  some  reasonable  explanation  of  its  disposition,  in  order  to  avoid 
being  required  to  surrender  it.4**  If  the  action  is  to  recover  property 
conveyed  away  in  fraud  of  creditors  or  by  way  of  preference,  the  trus- 
tee has  the  burden  of  showing  the  wrongful  character  of  the  transaction, 
or  the  defendant's  knowledge  of  its  purpose,  as  the  case  may  be.4**  So, 
the  burden  of  proving  that  a  sale  of  property  of  the  bankrupt  by  one 
holding  it  in  pledge,  made  conformably  to  the  contract  of  pledge,  was 

4Si  Burleigh  v.  Foreman,  180  Fed.  13,  ***  In  re  .Tackier,  179  Fed.  720,  24  Am, 

64  C.  C.  A.  381,  12  Am.  Bankr.  Rep.  88;  Bankr.   Rep.   790;    Page   v.   Moore.   235 

Clay  v.  Waters  (C.  C.  A.)  161  Fed.  816,  Pa.  St  161,  83  Att.  580.    And  see  Potter 

20   Am.    Bankr.   Rep.   561 ;    Waters    v.  v.   American   Printing  &  Lithographing 

Davis,  145  Fed.  912.  76  C.  C.  A.  444,  16  Co..  182  Iowa.  458,  165  N.  W.  1044. 

Am.  Bankr.  Rep.  667 ;    Taleott  v.  Good-  **•  In  re  Alpnfn  k  Lake  Cotton  Co„ 

win,    3   Day    (Conn.)    264;     Makins    v.  184  Fed.  477,  14  Am.  Bankr.  Rep.  194; 

Crocker.  193  Fed.  976,  113  C.  C.  A.  596 :  Pope  v.  Cantwell,  206  Fed.  908;    In  re 

Union  Trust  &  Savings  Bank  v.  Amery,  Silverman,  206  Fed.  960:    Woodford  v. 

72  Wash.  648.  131  Pac.  199;    Collier  v.  atice,  207  Fed.  473,  80  Am.  Bankr.  Rep. 

Hopper,  133  Ark.  599,  202  S.  W.  687;  455. 

Ferris  v.  G.  W.  Collier  Estate,  20  Ga.  **•  Smith  v.  Anerbach,  2  Mont  348; 

App.  148,  92  S.  B.  758.  Lynam   v.   Belfast  Nat   Bank,  98   Me. 

*""  In  re  Alphin  &  Lake  Cotton  Co.,  448,  57  Atl.  799.     More  particularly,  as 

134  Fed.  477.  14  Am.  Bankr.  Rep.  194;  to  burden  of  proof  In  actions  to  set  aside 

In   re   Feldser,   134    Fed.   307,   14   Am.  fraudulent  conveyances,  see  Infra,  S  466, 

Bankr.  Rep.  216;    Mowr.v  v.  Reed,  187  and  as  to  preferences,  see  Infra,  §  614. 

Maas.  174,  72  N.  E.  936 ;  Clay  v.  Waters  On    the   general    rule,    see   Ignatius   t. 

(C.  C.  A.)  161  Fed.  815.  20  Am.  Bankr.  Farmers*  State  Bank.  272  Fed.  33,  47 

Rep.  561;    In  re  Ronenzwelg,  206  Fed.  Am.  Bankr.  Rep.  42;   Minott  v.  Johnson 

360,  30  Am.  Bankr.  Rep.  680.    .  (Me.)  113  Atl.  464 ;   Tobln  v.  Hewitt  Co. 

*'*  Mattley  v.  Wolfe,  175  Fed.  619,  23  (Mo.  App.)  232  S.  W.  267, 
Am.  Bankr.  Rep.  673. 
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unfair  or  otherwise  voidable,  is  on  the  trustee.**'  It  may  also  be  neces- 
sary for  the  trustee  to  prove  the  insolvency  of  the  bankrupt  at  a  given 
date.4**  But  the  testimony  of  the  bankrupt  at  the  preliminary  examina- 
tion before  the  referee,  touching  his  assets  and  liabilities,  is  not  admissi- 
ble for  this  purpose,  as  the  issue  is  not  between'  the  same  parties.4** 

§  431.  Evidence  in  Actions  Against  Trustee. — One  seeking  to  re- 
cover or  reclaim  property  from  a  trustee  in  bankruptcy  has  the  burden 
of  proving  that  it  constituted  part  of  the  bankrupt's  estate  when  the 
same  passed  into  the  hands  of  the  trustee. **•  And  since,  presumptively, 
any  property  in  the  possession  of  the  bankrupt  and  passing  from  him 
to  his  trustee  belongs  to  the  estate,  the  burden  is  on  a  claimant  to  show 
his  superior  title  or  right  thereto.**1  Evidence  that  the  bankrupt  did 
not  include  the  property  in  his  schedule  of  assets  filed  in  the  bankruptcy 
proceeding  is  indeed  admissible  on  this  issue,***  but  it  ordinarily  requires 
stronger  proof,  and  it  is  said  such  a  claim  cannot  be  supported  by  the 
uncorroborated  testimony  of  the  claimant,  where,  if  true,  he  could  have 
produced  other  evidence  to  fortify  it.***  Likewise  the  burden  is  on  the 
claimant  to  establish  by  evidence  the  particular  ground  on  which  he 
claims  the  property  or  fund  as  against  the  creditors  represented  by  the 
trustee,  as,  that  the  sale  of  the  property  to  the  bankrupt  was  induced  by 
false  and  fraudulent  representations  as  to  his  financial  condition,***  that 
the  sale  was  conditional  and  the  article  not  accepted  by  the  bankrupt,*** 
or  that  the  transaction  was  not  a  sale,  but  a  mere  consignment  for  sale, 
the  title  remaining  in  the  claimant.4**' 

§  432.  Liability  of  Trustee  for  Costs. — As  to  whether  a  trustee  in 
bankruptcy,  suing  as  plaintiff  in  a  state  court,  should  be  required  to  fur- 
nish security  for  costs,  the  matter  depends  upon  the  local  law  and  prac- 

»"  HlBcoctc  v.  Varlck  Bank,  206  D.  8.  «*  In  re  Marsh,  116  Fed.  386,  8  Am. 

28,  27  Sup.   Ot.  681,  51   L.   Ed.  945.   18  Bankr.  Hep.  576. 

Am    Bankr.  Rep.  1 ;   Commerctal-Genna-  *"  In  re  Burke,  168  Fed.  9SH.  22  Am. 

nla   Trust  &   Sav.  Bank  v.  Conner,   114  Bankr.  Rep.  69;    In  re  Hecka  thorn,  144 

Miss.  644,  75  South.  446.  Fed.  499,  16  Am.  Bankr.  Rep.  467. 

«s«See  Clark  v.  Mulcahy,  190  Mass.  ««Rndy  v.  Katz,  66  S.  W.  18,  23  Ky. 

64,  76  N.  B.  236;    In  re  F.  M.  ft  S.  Q.  Law  Bep.  1687. 

Carlile,   199  Fed.  612.  29   Am.   Bankr.  «■•  in  ra  Mayer,  166  Fed.  432,  19  Am. 

Bep.  373 ;    Ernst  v.  Mechanics'  ft  Metals  Bankr.  Rep.  480. 

Nat.  Bank,  200  Fed.  266.    In  the  absence  **«  EUett-Kendall  Shoe  Co.  v.  Ward, 

of  countervailing  evidence,    there  is  a  187  Fed.  982,  110  CCA.  320,  26  Am. 

presumption  that  a  bankrupt  was  insol-  Bankr.  Rep.  114 ;    In  re  O'Connor,  114 

vent  at  the  close  of  the  day  preceding  Fed.  777,  9  Am.  Bankr.  Rep.  18;   In  re 

that  on  which  an  Involuntary  petition  Berg,  183  Fed.  885,  25  Am.  Bankr.  Bep. 

was  tiled  against  him,  followed  by  an  170. 

adjudication.    In  re  Star  Spring  Bed  Co.  «*»  In  re  Simpson  Mfg.  Co.,  130  Fed. 

(C.  a  A.)  265  Fed.  133,  45  Am.  Bankr.  307,  64  C.  C.  A.  553,  12  Am.  Bankr.  Rep. 

Rep.  650.  212. 

"•Breckons  v.   Snyder,  211   Pa.  St  »«  In  re  Leeds  Woolen  Mlllls,  129  Fed. 

176,  60  AIL  575.  922,   12  Am.   Bankr.  Bep.    136. 
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tice.***  As  to  his  personal  liability  for  the  costs  of  an  unsuccessful  suit, 
the  question  may  be  governed  by  the  state  law,  as  where  a  statute  ex- 
empts "trustees  of  an  express  trust"  from  personal  liability  for  costs  in 
the  absence  of  misconduct  or  bad  faith,  within  which  rule  it  is  held  that 
a  trustee  in  bankruptcy  is  the  trustee  of  an  express  trust,  and  the  ques- 
tion of  his  liability  is  not  affected  by  the  fact  that  the  fund  is  under  the 
jurisdiction  and  control  of  another  court.4**  But  the  question  most  fre- 
quently arises  on  an  application  to  charge  the  costs  of  a  suit  upon  the 
estate  in  bankruptcy,  as  a  part  of  the  trustee's  legitimate  expenditures. 
And  here  the  rule  is  that  the  estate  must  bear  the  costs  of  actions  or 
proceedings  properly  undertaken  by  the  trustee  for  the  purpose  of  re- 
covering assets  or  contesting  spurious  claims,  but  he  will  not  be  al- 
lowed the  costs  of  unfounded  or  unnecessary  litigation,  and  more  espe- 
cially he  is  personally  chargeable  with  costs  incurred  wilfully  or  reckless- 
ly in  litigation,  when  the  exercise  of  ordinary  prudence  and  foresight 
would  have  taught  him  that  litigation  was  unnecessary  or  would  fail.*" 
It  will  be  seen  that  there  is  no  undue  severity  in  this  rule,  when  it  is  re- 
membered that  the  trustee,  if  doubtful  of  the  probable  success  of  a  con- 
templated suit,  may  require  those  creditors  who  insist  upon  it  to  indemni- 
fy him  against  the  costs.**' 

mi  See   Forman   v.    Campbell,   9   Ben.  Am.    Bonkr.    Rep.    608;     Kingsbury    v. 

472,  Fed.  Cas.  No.  4,939;  Hall  t.  Water-  Powers,  131  III  182,  22  N.  E.  4TO;    In 

bury,  5  Abb.  New  Cas.  (N.  Y.)  866.  re  Preston,  6  N.  B.  R.  454,  Fed.  Oas.  No. 

<■BRes.de   v.    Waterbouse,    62   N.    I.  11,894;  In  re  Brlnkman,  6  N.  B.  B.  641, 

687,  10  N.  B.  E.  277.  Fed.  Cas.  No.  1,883. 

»•»  In  re  Josephson,  121  Fed.  146,  9  "«  See  supra,  |  283. 
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